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Harold Schmittinger

he American system of jus-
I tice with its emphasis on in-
dividual rights is unquestion-
ably the best system yet devised by
man. Nevertheless, criticism of the
system has existed since the found-
ing of the Republic. Much of the
criticism is rooted in ignorance of
the system and thus is unjustified.
The failure of the public to properly
understand our legal system lies
with public education and the public
relations (or lack thereof) of the
legal profession. This facet of the
problem may be a topic for another
day.

The subject at hand is the legiti-
mate criticism of our system of jus-
tice and what we can do about it.
Those of us who practice regularly
in the civil and criminal courts are
well aware of the causes of con-
gested court dockets, the cost of
litigation, and delay. These are the
front runners, followed closely by
lack of finality and overly technical
language incomprehensible to most
lay people.

Shortcomings in our system are
simply not going to go away. On the
contrary, the trend is in the direction
of their worsening. For example,
rights of criminal defendants estab-
lished by the Warren Court now
seem to have been substantially con-
firmed by the Burger Court, thus
guaranteeing ever increasing proce-
dural hearings and trials. On the
civil side, the effect of inflation on
hourly rates and incidental litigation
expenses has made many civil cases
no win propositions for both sides. If
youdoubt this, compare recent depo-
sition costs with those of ten years
ago.

The crisis in our system of justice
is, of course, a nationwide problem.
Leaders of the Bar and Bench can be
frequently heardidentifying the prob-
lems and reminding us of our obliga-
tion to do something about them.
Edward Bennett Williams, comment-

ing upon the need to reform our
criminal justice system, has sug-
gested that we can no longer afford
dark courtrooms. He proposes that
criminal courts commence at 8:00
a.m. with a Judge who will sit until
1:00 p.m. followed by a second Judge
at 1:30 p.m. who will sit until 6:30
p.m. We must, he contends, “get a
handle on this horrible problem”.

Chief Justice Burger, in his annual
report on the State of the Judiciary
given January 24, 1982, entitled
“Isn’t There a Better Way?”, urged
the profession to deal with the prob-
lem on the civil side by establishing
alternative methods of dispute reso-
lution. The Chief Justice defined the
responsibility of the legal profession
in the following language: “The obli-
gation of our profession is, or has
long been thought to be, to serve as
healers of human conflicts. To fulfill
our traditional obligation means that
we should provide mechanisms that
can produce an acceptable result in
the shortest possible time, with the
least possible expense, and with a
minimum of stress on the partici-
pants. That is what justice is all
about.”

At the time the Chief Justice was
delivering his report to the ABA, the
Delaware General Assembly, coinci-
dentally, had under consideration
several bills to provide alternative
methods of dispute resolution. This
concern was doubtless prompted by
constituents’ complaints about the
present system.

Although no bill passed the Gen-
eral Assembly this year, the subject
will probably be on the agenda of the
132nd General Assembly.*

The magnitude of the problem
and the need to do something about
it were recently recognized in a
national conference on “The Law-
yer’s Changing Role in Resolving
Disputes” held at Harvard Univer-
sity under the auspices of the Sec-
tion of Litigation of the ABA and the
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Harvard Law School. The Bar Foun-
dation sponsored the attendance of
representatives of the Delaware
Bench and Bar. There are other local
stirrings that signal change is in the
air. A Delaware Citizen’s Confer-
ence co-sponsored by the Bar Founda-
tion will be held at the University of
Delaware on November 9th and
10th, 1982. It will deal wth the
causes of public dissatisfaction with
the administration of justice and
possible solutions, with heavy stress
onalternatives to the criminal justice
system as we presently know it. The
Bar Foundation has also recom-
mended the establishment of a
commission involving all three
branches of state government to
study the feasibility of alternative
methods of dispute resolution in
Delaware.

‘Most of us would agree that in a
pragmatic, democratic society such
as ours, substantial public dissatis-
faction usually brings change. It is
respectfully suggested that if funda-
mental changes in our current sys-
tem are under way and needed, we
should be involved in the process.
Historically, thelegal profession has
always helped shape the institutions
by which we are governed. O

*See Speaker Hebner’s observations begin-
ning at p. 23 — Editors

e Lawyers
Incorporating
Service

Since 1899... we help law-
yers with fast, complete in-
corporating services in all
fifty states.

Let our knowledgeable
staff assist you in:

= Forming a Corporation
= Foreign Qualification
= Registered Agent

= Corporate Supplies
Call 998-0595 or write for
more information.
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Service Company

4305 Lancaster Pike
Wilmington, Delaware 19805
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and treatises especially for the trial bench and bar.
Titles in the Contemporary Litigation Series will include:

Eyewitness Identification, by Lawrence
Taylor, Gonzaga University School of Law
Designed to aid the trial attorney in conduct-
ing direct or cross-examination. Addresses
the psychology involved, the applicable law,
and the examination techniques used.
Appx. 330 pages, hardbound .... $35.00*
Making Jury Instructions Understandable, by
Amiram Elwork, Hahnemann Medical Col-
lege, Philadelphia, Bruce D. Sales, University
of Nebraska, and James J. Alfini, American
Judicature Society

Details a scientifically proven method for sig-
nificantly increasing juror comprehension,
and evaluating and challenging jury instruc-
tions.

Appx. 400 pages, hardbound .... $35.00*

Managing Antitrust and Other Complex
Litigation, by William W Schwarzer, U.S.
District Court Judge for the Northern District
of California

Addresses problems of complex litigation
and offers techniques for identifying issues,
controlling discovery, and reducing com-
plexity of trials.

Appx. 550 pages, hardbound .... $35.00"

Military Criminal Justice: Practice and Proce-

dure, by David A. Schlueter, Legal Officer,
United States Supreme Court

Intended to lead the practitioner through the
maze of procedural and substantive rules,
military acronyms, and related disciplinary
practices unique to military law.

Appx. 425 pages, hardbound .... $35.00*

Handling Zoning and Land Use Litigation, by

Craig A. Peterson, John Marshall Law School
Focuses on judicial resolution of land use
disputes: legal theories, strategies and tech-
niques involved in litigating zoning and land
use cases.

Appx. 600 pages, hardbound .... $40.00*

© 1982, The Michie Company
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J. GIL WARD
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Jarrettsville, Maryland 21084
(301) 557-9780
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Editor’s Page

This issue from lead articles to case
notes is devoted almost exclusively
to exploring the ways in which our
profession influences (and is influ-
enced by) the institutions of State
government.

The Executive Branch:

How can lawyers assist the smooth
administration of an important
statute? Indeed, how have they done
so? We invite your attention to
Glenn C. Kenton’s cheering report
at page 11 and to the discussion by
the Messrs. McBride and Ripsom of
the fruitful collaboration among
lawyers, legislators and businessmen
in achieving new and useful banking
laws.

The Courts:

How is the profession dealing with
those all too imprecisely framed
proprieties of conduct incumbent on
him who serves both an electorate
and a clientin litigation? What is the
role of the profession (and of every
thoughtful citizen) in improving the
administration of justice and in de-
fending the Courts’ powers to do
those necessary and unpopular
things that ensure the survival of
our fragile liberties? The Messrs.
Furlow, Castle, and Carpenter con-
front these questions.

The General Assembly:

How can our profession bring its
specialized training and experience
to the framing of good laws and
what can that participation in the
legislative process do for us in seek-
ing to become wiser and more useful

6 Delaware Lawyer, Fall 1982

citizens? Read and reflect on John
Babiarz’s enlightening experience in
pursuit of legal reform.

We repeat: read and reflect. Dis-
agree, if you will, with what is
argued in these pages. But above all,
discuss, participate, and in so doing,
learn.

Nearly two centuries ago Doctor
Franklin, leaving the Constitutional
Convention, was badgered with in-

William Wiggin, Chairman of the Board of
Editors, is rumored to be on unexcused absence
from Richards, Layton and Finger, for the
purpose of putting out this magazine.

quiries about the sort of governmen-
tal scheme being hatched inside the
hall.

“We have given you a republic, if
you can keep it,” was the gist of his
reply. We have kept it, and our
profession has been prominent inits
defense. This issue asks you to re-
flect upon your task in preserving the
always imperiled splendor of a free
and civilized polity under law.

The Editors

IN OUR NEXT ISSUE:
The third issue of DELAWARE LAWYER should be

in your hands by early February. Several articles will
deal with the present state of the law of domestic
relations in Delaware, all written from different and,
we believe, illuminating points of view.

David Drexler has edited some of the reminiscences
of the late Mr. Justice Pennewill. The first of a series
of these essentially historical pieces will appear in our
next issue.

Mrs. Judith Graham, a native of England, is living in
Delaware while her lawyer husband is on temporary
assignment with ICI Americas. Mrs. Graham, who

_has extensive editorial experience with an English
legal publication, has promised to favor us with an
article on judicial legislation for our winter issue.

We expect also to print a piece taking issue with the
views expressed by Mr. D’Agostino in his article on
school busing that appeared in our inaugural issue.

See you in February!




, ‘The ignorance _
of one voter in a democracy
Impairs the securty of all.”

John F. Kennedy

President Kennedy's statement of 20 years ago
is a good reminder of our duty to be informed par-
ticipants in the upcoming election.

Good decisions for society and individuals
depend on knowledgeable people.

We at Delmarva Power are concerned that
another form of public ignorance threatens our
society today. Many people lack the information
necessary to make the wisest use of energy. This is
unfortunate since it is an issue that affects the
security of all of us collectively and the pocketbook
of each of us individually.

We offer a number of services designed to help
the people of our peninsula get the most value for
their energy dollar. They include:

The Home Energy Saver Program. This
two-hour energy evaluation of your house will
show you where you can stop wasting energy.

The Customer Service Information Book.
This pamphlet details the wide range of customer
services available and provides information on how
you can use energy wisely.

The Super E+ Program. Computerized re-
search tells builders how they can make each home
they build more energy efficient.

The Delmarva Power Speakers Bureau. We
can give your group information on energy topics
dealing with everything from electric production to
environmental protection.

For more information, please complete and
return the form below to: Information Programs,
Corporate Communications, Delmarva Power, 800
King Street, Wilmington, Delaware 19899.

|
Please forward energy information on the following
subject(s).

The Home Energy Saver Program
Delmarva Power Speakers Bureau
Customer Service Fact Book
SUPER E+ Program
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|
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THE STATE OF THE PROFESSION:
THE PROFESSION AND THE STATE

When Norm Veasey became President of
the Delaware State Bar Association this
June, we immediately asked him to favor us
with a few words for our second issue. (We
had created precedent for this by persuading
Bruce Stargatt, our previous Bar Associa-
tion President, to write for our first issue,
which Bruce did with happy consequences.)
We explained to Norm that this issue would
consider the relationship between the legal
profession in Delaware and the government
it seeks to serve. Since this is a topic of
special interest to Norm, he responded
enthusiastically. A

he first issue of DELAWARE

LAWYER was well received in

the legal community — not
only for its quality and style — but
also because it announced the pur-
suit of publishing excellence in
Delaware legal topics. Indeed, the
name says it all, tersely and well—
DELAWARELAWYER. We are proud
of our status as Delaware lawyers
because our Bar has a reputation
around the country for skill and
integrity unexcelled by any other
bar.

Not only is our practice civilized
and of the highest quality, we
operate in a geographic, court and
political environment that lawyers
in other states often envy. Much has
been written about the excellence of
our jurisprudence and the high qual-
ity of our judiciary, but in most
analyses of the relationship between

8 Delaware Lawyer, Fall 1982

E. Norman Veasey

our profession and State govern-
ment, little has been said of the
quality of our political environment.
Delaware lawyers maintain their
national reputation, in part, because
of our role in working with the
General Assembly to shape good
legislation. Session after session, the
General Assembly—to its everlast-
ing credit—listens not only to the
point of view of the Bar on the
passage of good legislation, but it
listens to our opinions about what s
not good legislation. We do not al-
ways agree, but we are heard cour-
teously and thoughtfully. This is
particularly remarkable because of
Delaware’s unique position of hav-
ing a lawyerless legislature.

When the members of the Bar and
General Assembly have worked to-
gether, a superior product, nation-
ally recognized as such, has often
emerged. Of the examples which
come quickly to mind, most prom-
inent is the long history of our
outstanding General Corporation
Law, an achievement shared by the
General Assembly and the Delaware
Bar. Since 1899 when the first
General Corporation Law was first
passed in Delaware, the Bar and the
General Assembly have worked
together to improve and fine-tune
that comprehensive document so
that it continues (together with a
sound body of judicial precedent) to
be the preeminent corporation law
in the nation.

More recent examples are readily

athand.Inthe 131st General Assem-
bly, significant legislation was
passed, including a new Limited Part-
nership Act, the Financial Center
Development Act, a modern wrong-
ful death statute, improvements in
the Uniform Gift to Minors Act,
first and second legs of constitu-
tional amendments and other legisla-
tion of importance not only to
Delawareans but also to the national
legal community.

The General Assembly is to be
congratulated on these accomplish-
ments, and Delaware lawyers should
be proud to tell our brethren in
other states that we have an enlight-
ened relationship with our legisla-
ture. We may disagree at times on
the merits of particular legislation.
While that is as it should be, there
have been occasions when some
legislators were perceived (erro- .
neously) as being hostile toward
lawyers generally (and vice-versa).
For the most part, the Bar and the
General Assembly enjoy a colle-
giality and mutual respect not
consistent with a myth of reciprocal
hostility.

Naturally, some members of the
General Assembly are skeptical of
some lawyers. This is understand-
able and healthy. It provides the Bar
with the challenge “to earn our
wings every day.” We accept that
challenge and we shall continue to
work harmoniously with the 132nd
General Assembly and its succes-
S0rs. O



E. Norman Veasey, now President of
the Delaware State Bar Association, is a
member of the Wilmington law firm of
Richards, Layton & Finger, where the
emphasis of his practice is on corporate
matters, including patent, stockholder
and other business litigation. His ser-
vices on behalf of the profession, the
courts and the State in which he lives
ahd practices are imposing. Norm has
been Chief Deputy Attorney General
of the State of Delaware, Chairman of
the General Corporation Law Commit-
tee of the Delaware State Bar Associa-
tion and Chairman of the Delaware
Board of Bar Examiners. He is a Trustee
of the University of Delaware, Chair-
man of the Rules Committee of our
Supreme Court, and a frequent and
expert participant in various programs
for continuing legal education. He
somehow finds time to write articles,
both learned and graceful, for scholarly
legal publications. We thank him for his
message to our readers—a message that
provides both reassurance and reminder
of our profession’s enlarged duty to the
polity of which it is so important a part.
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LETTERS TO THE EDITOR

David Carrad's article in our first
issue has prompted an interesting ex-
change of ideas. We reprint a letter to
David from Leonard S. Togman, Es-
quire, and David's response, addressed
nevertheless to the Editors.

David C. Carrad, Esquire
Dear David:

I wish to commend you on your
fine article “Family Law Potpourri”
in the Delaware Lawyer [Spring
1982].

I do not have any particular ex-
pertise in family law but on occasion
I am consulted on these matters,
particularly tax questions, so [ have
some familiarity with the subject.
Nevertheless, with the caveat that 1
defer to your superior expertise, I

wish to call your attention to possible

different answers to two of your
questions.

Your answer to Question 10 states
that a husband cannot claim a
deduction for monthly support
awarded by a Court when no one
has filed for a divorce. Treasury
Regulation Section 1.71-1(b)(3)
states that when a couple is sep-
arated and they do not file joint
returns, then periodic payments
made to a wife for support or main-
tenance under “any type of court
order or decree...” are taxable to
the wife. Thus, it appears that under
this Treasury Regulation, such pay-
ments would be deductible by the
husband. The Rafal decision cited in
your answer does not deal precisely
with this issue. In Rafal the taxpayer
claimed he was entitled to head of
household rates which he would be
entitled to if he was “legally sep-
arated” and the District Court held
that a decree of separate mainten-
ance did not constitute a legal
separation.

Your answer to Question 9C states
that the husband may claim an ex-
emption under Code Section 121 for
$62,500 if he is separated but not
divorced. It appears that if the
husband in your example was “legal-
ly separated”, he would be entitled
to a $125,000 exemption because
Code Section 121(d)(6) states that

for purposes of this section am in-
dividual is not considered as married
if he is “legally separated from his
spouse.”

Leonard S. Togman

The Editors, Delaware Lawyer
Dear Sirs:

Since publication of my article
(Family Law Potpourri) in the inaugural
issue, I have heard from several tax
lawyers, but, sad to relate, no dom-
estic relations lawyers, about the
answers to questions 9C and 10.
Answer 9C asserted that a separated,
but not divorced, taxpayer could
claim only $62,500 on the sale of his
or her principal residence under §121
of the Internal Revenue Code.
Answer 10 asserted that under Rafal
v. U5, D. Del., 267 F.Supp. 61
(1967) payments of spousal support
in a separate maintenance action (as
distinct from interim alimony in a
divorce action) were not deductible.

Both answers depend on whether
the IRS would consider the couple
“legally separated”. See Internal
Revenue Code § 121(d) (6); Regs.
§1.71-1(b)(3), ¢f. 13 Del.C. § 1503(7).
The issue of what constitutes alegal
separation under Delaware law in
the eyes of the LR.S.is not atall free
from doubt.

Because this area is complex, I will
not say that the answers in the
article were wrong. I believe there
may be sufficient uncertainty for a
taxpayer to opt for my answers or
the contrary ones as a reporting
position. Perhaps some day there
will be a definitive ruling on these
questions under Delaware law by
the IRS or the Federal courts; until
then, I think one might argue either
side of the issue depending upon
whose ox would be gored.

In short, the answers aren’t
wrong, but the opposite answers
might be equally correct. If the pre-
ceding sentence strikes you as odd,
welcome to the wonderful world of
tax law.

David Clayton Carrad

Mr. Togman tells us he has reviewed
Mr. Carrad’s reply, and is not
persuaded.

The Editors



THE GENERAL CORPORATION LAW:
How To Live With A Successful Statute

he major revisions of the
I Delaware Corporation Law
in 1967 prompted an explos-
ive influx of new corporations. In
1968 there was what now seems a
modest total of 56,000 companies
formed and existing under Delaware
law. By 1972 there were 73,000
Delaware companies, and this num-
ber has doubled in the last ten years.
While 140,000 Delaware corpora-
tions seem insignificant when com-
pared to the total corporations of
New York or California, they do
constitute 42 percent of the com-
panies listed on the New York Stock
Exchange, 35 percent of those on
American Stock Exchange, and over
54 percent of the country’s largest
industrial concerns. The State of
Delaware has maintained an annual
corporation growth rate of 15 per-
cent for a number of years now.
Assuming that rate continues, it is
not unreasonable to project that the
number of Delaware corporations
will again double by early 1988.

In 1968 the 20 million dollars
realized in franchise taxes repre-
sented 12 percent of the State’s
income and was the second largest
revenue source. At the close of the
1982 fiscal year, the 78 million dollars
collected in franchise taxes and fees
again represented 12 percent of the
net revenue and was second only to
personal income taxes as a revenue
source.

While the excellent growth rate
has enabled the franchise tax to
maintain its position as the number
two revenue producer, it has also
caused problems. Over the years,
the Division of Corporations estab-
lished an enviable reputation for

Glenn C. Kenton, Secretary of State

responsiveness in an error-free en-
vironment. Eventually, the sheer
volume of transactions, in many
areas up 400%, began to take its toll.
Vault and office space was at a
premium, an outdated computer
system was hopelessly overloaded,
and the telephone intake system
regularly and infuriatingly res-
ponded with busy signals despite
more incoming lines. Accuracy was
maintained, but response time
lengthened.

In May 1981, with the invaluable
help of Bill Prickett as my co-chair-
man, we assembled a working group
composed of members of the Cor-
poration Law Committee of the Bar,
executives of the larger service com-
panies, and various State officials.
By Executive Order of Governor
duPont that group was constituted
the Corporation Task Force. It looked
long and hard at the way in which
the Division of Corporations con-
ducted its business, and then offered
ten recommendations for bringing
the response time of the Division
back to acceptable standards. Nine
recommendations addressed pro-
blems that could be dealt with im-
mediately by in-house procedural
changes, thereby meeting the re-
quirements of a daily workload. The
recommendations were effective:
telephone busy signals dropped
dramatically and response time im-
proved. The final recommendation
confronted the need to modernize
and to expand an already outdated
computer system faced with the in-
creasing workloads forecast for the
next decade.

(Continued)

Elsewhere in these pages (if you insist
on being fussy about it, at page 8)
Norm Veasey, the President of the Bar
Association, salutes the productive col-
laboration of lawyers and legislators in

keeping Delaware’s corporation law a
model of lucidity, flexibility, and good
business sense.

In this article, Secretary Kenton
demonstrates vividly the advantages to
the people of Delaware of that collabor-
ation. He also furnishes another example
of the way in which lawyers and public
servants, working together, can make a
fine law an efficient one.

Secretary Kenton, a'graduate of
Swarthmore College, earned his doc-
torate of law at the Georgetown Law
Center. He has been Secretary of State
since 1977, and in that role, has been a
most effective advocate for Delaware’s
new distinction as a place hospitable to
modern banking practice. (See the
McBride and Ripsom articles at pages 32
and 33 of this issue.) We are grateful to
Secretary Kenton for the first-hand in-
sights into the day-to-day workings of
an important statute.
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ENGRAVING'

?A case in point. we can de-
liver in one week what generally takes
a month to produce. As your local full-
service printer, we offer customized
stationery and envelopes as well.

e
PRESS
INC.

220 West 8th Street
Wilmington, DE 19801
(302) 655-6532

Meeting in Delaware ?
Consider the alternative.

If you've never met at the Radisson Wilmington,
it's time to be introduced to a fine hotel. Our
ballroom, the largest in the Delaware Valley,
can facilitate a business dinner for a thousand.
Just as easily, we can set up a meeting for ten. ..
or more or less... in any one of our confer-
ence rooms.

QOur 222 rooms, all airy and comfortable, are
perfect for traveling executives to stretch out and
work in. Better yet, just right to stretch out and rest
in. And two of the finest eateries in downtown
Wilmington, the Hearth and the Haberdashery,
are just off our handsome main floor lobby.

Because we're right in the heart of downtown
Wilmington, convenience is a Radisson byword.
Dependable public transportation is just outside,
and shuttle bus service to Philadelphia’s Interna-
tional Airport originates at our doorstep.

So call us next time you need to get together.
There's no meeting requirement we can't meet.

@RADISSON WILMINGTON HOTEL

Customs House Plaza, Wilmington, DE 19801, (302) 655-0400, (800) 228-9822

The Department of State, using
University Computing Service, Inc.,
of Newark as a consultant, form-
ulated a conceptual design document
that described in detail the require-
ments for a modern computer sys-
tem to be known as the Delaware
Corporation Information System
(DCIS). This document along with a
Request for Proposal was submitted
to numerous software vendors in
April of this year. The Department
has now contracted with Program
Resources, Inc., of Rockville,
Maryland, to develop the DCIS,
which should be operational by April,
1983. DCIS is not just a computer
system. Itis aninformational system
merging computer capability, tele-
phone communications, and micro-
graphics. DCIS will include an inte-
grated on-line transaction and inquiry
system. [t will be able to change the
data base instantaneously, to pro-
vide computer-printed certificates
and computerized tax data, and to
prepare invoices. Subject to some
necessary security controls, this
wealth of data will be available to
registered agents in their own of-
fices by the use of remote terminals.

The Delaware Corporation Infor-
mation System has been designed to
respond quickly and accurately to
the demands of its users. On-line
terminals will replace keypunch ma-
chines and high-speed printers bat-
teries of typewriters. A single micro-
fiche jacket will hold the equivalent
of two inches of hard-copy corpor-
ate files. Division personnel will be
prepared to meet the challenge of
the eighties and keep the Division of
Corporations number one in the
United States. O

4f,&mmmﬁ '
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Legislative Hall, Dover
June 30, 1982

The Honorable Michael N. Castle has
been Lieutenant Governor of Delaware
since 1981. During his term he has
brought a refreshing activism to an
office once regarded as largely ceremon-
ial. He heads the Governor’s Small
Business Council; he has led a Delaware
trade mission to Europe; he has made a
searching study of a vast number of
State boards and commissions, and has
proposed changes for their more effec-
tive functioning.

Although Mike is only 42, he has long
service in State government. He has
been a Deputy Attorney General, a
member of the House of Representa-
tives, and a two-term senator.
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LAWYERS

AND

LEGISLATORS

Michael N. Castle
Lt. Governor

elaware’s General Assembly,

D sixty-two strong, is com-
posed of farmers, business-

men, housewives, retirees, but not
one single attorney. No lawyer has been
amember of the House or the Senate
since 1976. Historically, the legal
profession has been dominant in its
representation in state legislatures.
People often ask why lawyers don’t
serve in the Delaware General
Assembly. People wonder why many
lawyers fail to seek elective office,
and they ask if members of the
legislature have any dealings with
the legal profession. This article will
address these questions. Althougha
precise answer to any of them is
impossible, and the subject is rife
with differing interpretations, I feel
I can draw some general principles
from my experience as a lawyer
legislator. '
The first question (why don’t more
lawyers become members of the
General Assembly or seek elected
office?) raises still more questions
about the relationship between law-
yers and legislators. Many reasons
have been cited for the lack of law-
yers — extensive time commitment,
low salaries, law practices limited by
conflicts of interest, the attitude of
the General Assembly toward law-
yers, and lawyers’ preening self-
regard: “We are above politics at the
State House level.” Each of these
notions contains that infuriating

mixture of truth and myth that
Norman Veasey confronts elsewhere
in these pages.

First of all, we should understand
alegislator’s commitment of his time
and what he receives for it. Time

commitment is divided between

running for office and serving, if
elected. The time spent running for
office is further divided between
securing nomination and winning
an election. The time required to
gain office can vary tremendously
from district to district. I think it’s
safe to say that legislative candi-
dates have spent anywhere from ten
hours to six months of full time
work in waging a campaign. Gener-
ally, a respectable campaign can be
staged with preparatory activity in
June and July, followed by a sub-
stantial commitment in August,
September and October. Rarely is
this a full time commitment, and the
candidate can continue to practice
law while he runs for office.

Time commitments to service in
the General Assembly will vary
greatly, subject to the changing
season of the legislative year, the
extent to which one assumes com-
mittee assignments and leadership
roles, and the devotion that the
officeholder gives the job. The first
six months of each year involve
legislative sessions for all but eight
weeks, six in February and March
for Joint Finance Committee meet-



ings and two at Easter. Sessions
convene most days at 1:30 p.m. and
run ordinarily to 6:00 p.m. They run
much later in June. Attendance is
practically 100%. Sessions the other
six months of the year are rare.
Committee assignments and leader-
ship roles add to the time spent on
the floor of the legislative chamber.
For example, Joint Finance Commit-
tee members meet for six weeks
almost every work day, and almost
all day. Legislative leadership meet-
ings usually involve one meeting a
week with the Governor and regular
caucus meetings. Additional meet-
ings occur in June when the usually
sedate legislative process turns fren-
zied. A devoted officeholder can
easily subject himself to a substant-
ially increased time commitment to
constituent problems, correspon-
dence, conferences, and many other
functions. Clearly, any practicing
lawyer must be careful in budgeting
his time effectively. No rule can be
absolute when it comes to the
lawyer/legislator, but my experience
tells me that the legislative role
demands about 40% of one’s annual
working hours, principally during
the first months of the year.

A legislator receives a salary of
$11,400 a year and $2,500 for ex-
penses. While a salary of this magni-
tude is not the royal road to early
retirement, it is in addition to what-
ever the attorney can earn practicing
law. I think thisis far less restrictive
than requiring legislators to serve
full time at, for example, $30,000 a
year. Some lawyers have told me
that their total earnings did not
change much when they entered the
General Assembly. Others say that
their income decreased somewhat.
Virtually all report that their earn-
ings improved after leaving the
General Assembly.

There can probably be no last
word on conflicts of interest for
lawyers in the General Assembly,
but until recently the general senti-
ment has been that attorneys in the
legislature and their firms should
not represent or sue the State or a
State agency. The Bar Association’s
latest pronouncement (opinion 1982-
5)hasliberalized the prevailing view.
This should decrease, if not elimin-
ate, one deterent to attorney candi-
dacy for public office. (See case note
at page 26.)

If alawyer does not seek to pursue
public office but would like to be-

come involved in the legislative pro-
cess, he can become a House or
Senate attorney. There are usually
three attorneys in each body, two
allocated to the majority, one to the
minority. Pay is per diem and an
attorney works about sixty legisla-
tive days a year during the same
hours as legislators.

Lawyers are probably most often
seen in the General Assembly these
days as lobbyists, some paid and
some on their own time supporting
causes in which they believe. Some
lawyers hold themselves out as lob-
byists for paying clients, who retain
them for a specific lobbying role. It is
more common, however, for an at-
torney to represent an on-going

Top to bottom, left to right:
House Speaker

Sincock.

Charles L. Hebner;
Representatives Joseph R. Petrilli, Thomas
E. Brady, Harry Derrickson, and Richard
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client on a project requiring legisla-
tion. The best representationis often
rendered by the attorney who be-
lievesin a cause and appears pro bono.
Perhaps members of the General
Assembly like to see lawyers work
for free. It is more likely that they
truly admire public spirited conduct.
In any event, pro bono lawyers are
generally well received in Dover.
While individual lawyers seem to
function well as lobbyists, the State
Bar Association seems less effective.
I estimate that more than half of all
legislation introduced in the General
Assembly is considered without any
guidance or comment from the legal
community. Top priority legislation
can be quite another story. (For
example, see John Babiarz’s account
of the legislative process by which
our new wrongful death statute be-
came law, at page 18. See also
Norman Veasey’s observations about
the creative role of lawyers in the
framing of significant laws, at page
8.) Too often, however, there is no
professional input where itis plainly
needed. For example, a bill that would
have eliminated adverse possession
was halfway through the General
Assembly this year, before a few
members of the Bar realized how
destructive this might be to real
property law and mounted success-
ful, if tardy, opposition. I have seen
representatives of the Bar Associa-
tion arrive in Dover to oppose legis-
lation after the sponsor has secured
passage. Time and again the Assem-
bly enacts awkward legislation that
a lawyer with even a rudimentary
knowledge of the pertinent law could
have straightened out. Legislation
blatantly in error or totally against
acceptable Delaware legal principles
will pass one or both Houses and
occasionally become the law of the

State. For example, the legislature
this year passed a Bill to publicize
fines for littering. After the Bill
reached the Governor’s office, a
closer examination showed that it
would have had the effect of lower-
ing littering fines, a result which
none of the sponsors nor the legisla-
ture that passed it had certainly
intended. Needless to say the Bill
was vetoed, thereby washing out a
considerable amount of hard work
by the General Assembly.

It is my recommendation that the
Bar Association, which undoubtedly
has a greater interest in the laws of
this State than any other group in
Delaware, organize itself to con-
struct safeguards against the abuses
of the past and to affirmatively help
the legislative process and the Gen-
eral Assembly. With the Bar Associ-
ation now organized into sections, it
should be relatively simple to have a
group in each section which would
offerits services to the various legis-
lators for the drafting and review of
legislation in its area of expertise.
These groups should be equipped to

react immediately to legislative pro-.

posals, to suggest modifications, and,
if this effort fails, to conduct well
organized, informed opposition. The
Bar Association has now employed a
lobbyist who should prove an im-
mense help in calling key legislation
to the attention of the proper people
in the Bar and in flagging problems.
This does not lessen my feeling,
however, that the Bar Association
should be more involved in the legis-
lative process.

One final touchy subject must be
confronted: the attitude of legisla-
tors to lawyers, either as members
in their midst or outsiders dealing
with the House or Senate. Ten years
ago there were legislators who deep-
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ly resented attorneys and were bel-
ligerent to any one with a legal
background. In fact, I was challenged
to a fist fight in my first caucus after
being elected to the Delaware State
Senate, and | gave some serious
thought to accepting the challenge
before cooler heads prevailed. That
thinking has changed substantially
today, and while attorneys-are still
treated by some legislators, if not
with distrust, at least with unflat-
tering caution, a number of legisla-
tors welcome legal guidance and
listen carefully to an attorney’s posi-
tion before deciding how to vote.
Certainly, if the Bar Association
were to play a more active role in
formulating better legislation, strong-
er rapport would develop.

Lawyers often say that they want
no part of the rough and tumble of
legislative politics. This prissy and
fastidious attitude is self-defeating.
It deprives the legislative process of
our profession’s valuable disciplines.
It deprives us of a broadening, and
even inspiring, knowledge of the
ways in which a democratic govern-
ment gets its business done. “Legisla-

‘tive politics” is the by no means

dishonorable business of achieving
decent accommodation of divergent
views. At its best it is an exercise in
the civilized practice of rendering
courtesy to those with whom we
respectfully disagree. For a hearten-
ing example of this, I invite your
attention once again to John Bab-
iarz’s article in this issue.

In addition to depriving the
Delaware State legislature of valu-
able legal assistance by refusing to
get involved, lawyers may be over-
looking a tool in their practice—
helping clients by working with the
legislature. A small group of lawyers
has developed this type of work and
they have found it to be lucrative as
well as professionally rewarding.

Actually legislative give and take
is welcome after the sameness of
law practice, and you soon learn to
approach your allies and adversaries
as a legislator, not a lawyer, but
armed with a lawyer’s valuable
training. I don’t think any lawyer
elected to the General Assembly has
regretted it. It has given me great
professional satisfaction and warm
respect for those with whom I have
served. O

House Gallery, June 30, 1982.
Father Time and seven other faces.
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A NEW WRONGFUL DEATH
ACT FOR DELAWARE

John E. Babiarz, Jr.
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“It appeared that the plaintiff
was much attached to his de-
ceased wife. ..But Lord Ellen-
borough said...‘in a Civil
Court the death of a human
being could not be complained
of as an injury.””

(Baker v. Bolton, 170 Eng. Rep.
1033, 1 Camp. 493, Ellenbo-
rough, Lord Chief Justice,
Court of King’s Bench, 1808.)
“The trial judge permitted the
jury to consider as an element
of damage the pecuniary loss
to the husband of the value of
the household services ren-
dered him by the decedent. In
so doing the trial judge com-
mitted reversible error.”
(Abele v. Massi, 273 A.2d 260,
Wolcott Chief Justice, Su-
preme Court of Delaware,
1970.)

Baker v. Bolton is identified by most
legal scholars as the case which estab-
lished the common law rule that the
survivors of a person killed by a
wrongful act cannot recover da-
mages from the person who com-
mitted the act. Lord Ellenborough
gave neither reason nor precedent
for his ruling. The same scholars
who identify Baker v. Bolton as the
seminal case can find no precedent
or good reason for the ruling and
they take pains to point out that
Ellenborough was considered even
by his contemporaries to be a judge
uncommonly lacking in common
sense. Lord Campbell, Ellen-
borough’s reporter, wrote in his auto-
biography that he simply did not
report some of Ellenborough’s more
egregiously stupid rulings.

Chief Justice Wolcott, on the other
hand, could never be accused of
lacking common sense or scholar-
ship. Yet he seemingly had little
difficulty in concluding that a wi-
dower could not recover for the cost
of replacing household services per-
formed by a wife killed in a car
accident. One hundred sixty two
years of precedent can be animmov-
able object for any judge. Legisla-
tures, however, are less respectful
of ancient doctrine; and, recently,
the Delaware General Assembly, fol-
lowing the lead of many other states,
enacted a statute which will largely
do away with the remnants of Ellen-
borough’s harsh ruling.



First, a little more history. The
rule of Baker v. Bolton was too much
even for Victorian England.In 1846,
Parliament passed the Fatal Acci-
dents Act (more commonly known
as Lord Campbell’s Act) which al-
lowed surviving family members to
recover damages “for the death.”
English Judges, however, sooninter-
preted the Act to allow recovery for
pecuniary losses only. This meant
that the deceased’s surviving spouse
and children could claim as damages
only such sums of money as the
deceased would have contributed to
them for their support had he lived
and the amount by which the de-
ceased’s estate had been diminished
by virtue of his early death. No
compensation could be awarded for
any of the emotional pain or other
inchoate injuries caused by the
death. This became known as the
“pecuniary benefits rule.”

In Delaware, the rule of Baker v.
Bolton was considered firmly in place
during the early 19th century, since
our jurisprudence was rooted in the
English common law. It was not
until 1866 that Delaware enacted its
version of the Fatal Accidents Act,
known here as the Wrongful Death
Act. The spur for enactment was an
increasing number of railroad acci-
dents, as encounters between citi-
zens and the iron horse tended not
to leave walking wounded.

This statute, 10 Del C. §3704 (b),
with one technical amendment in
1901, has been in full force and
effect for the past 116 years. It
provides simply that the surviving
spouse or personal representative of
the deceased (his executor or admin-
istrator) may claim damages“for the
death and the loss thus occasioned.”

In the first reported case under
the statute, Flanagan's Adm. v. City of
Wilmington, Del. Super., 4 Houst.
548, (1873), a lawsuit involving the
death of an eleven year old boy, it
was argued vigorously that the leg-
islature did not intend to limit
damages to pecuniary losses only.
But the case was dismissed on
another point without any expres-
sion of opinion by the Court on the
issue. Thereafter, in a series of
decisions in the late 19th and early
20th centuries, Delaware courts
adopted in toto the English pecuniary
benefits rule. These decisions are
remarkable in that they are devoid
of any reasoning, discussion of legis-
lative intent or citations to prece-
dent. It is as if Ellenborough had

firmly established a style, if not a
substance, for rulings in wrongful
death cases.

More remarkable is the fact that
our modern courts have followed
these prior decisions almost abjectly,
even though strict adherence to
them has produced some bizarre
results. For example, where the vic-
tim is a young child the only avail-
able measure of damages under the
pecuniary benefits rule is the lost
value of the child’s potential estate,
since a child would have no actual
dependents.In 1905 in a case involv-
ing the death of a 15 month old girl,
a New Castle County jury was in-
structed by the trial judge: “[You
may award] such sum of money as

“The new law limits recovery of
funeral expenses to $2,000.
‘Limitation was deemed advis-
able lest a merry widow decide
to scatter her beloved husband’s
ashes in person on the French
Riviera.”

would represent whatever the child
would have accumulated at the end
of her life and left as her estate...
You will have to get at it the best way you
can.”” (Skonieczny v. Churchman Del,
Super., 78 A. 634, 1905. Emphasis
supplied.)

Nearly half a century later, Chief
Justice Herrmann, then a Superior
Court judge, described this applica-
tion of the pecuniary benefits rule as
a“sea of pure conjecture”,”an unrea-
sonable and impracticable mass of
imponderables.” (Cann v. Mann Con-
struction Co., Del Super., 93 A.2d 741,
1952). Yet the rule is still applied
today, perhaps only because there is
no other measure of damages for
the death of a young child under
current law.

Several modern decisions have
held that funeral expenses cannot be
reimbursed in a wrongful death law-
suit. This staggers most laymen.
These decisions are all ultimately
based on an 1899 opinion of Chief
Justice Lore in Wilcox v. Wilmington
City Railway Co., Del. Super., 44 A.
686.In that case, the plaintiff’s attor-
ney asked a witness about funeral
expenses and the defense attorney
objected. The Chief Justice’s decision

is reported as follows: “The Court
held the matter under advisement
overnight and...the next morning
sustained the objection.” One won-
ders whether the Chief Justice lost
any sleep that night. And if he didn't
whether he should have.

This curiously strict adherence to
legless precedent is even more curi-
ous since our Supreme Court has

established law of this State.” (Can-
non v. Miller, Del. Supr., 412 A.2d
946, 1980). In that case it remanded
a “one liner conclusionary decision”
to a lower court for an explanation.
Almostinvariably, though, the deci-
sions upon which today’s version of
the pecuniary benefits rule rests are
one liner conclusionary decisions
with no explanations. Such is the
force of the rule of stare decisis.

This sorry past will become history
on December 1, 1982, when, just in
time for holiday mayhem, a new
statute governing actions for wrong-
ful death takes effect. (10 Del C.
Ann. §§3721-3725). In place of the
vague language of the old statute,
circumscribed by judicial interpreta-
tions even the judges don’t appear to
be happy with, the new statute

John Babiarz’s interest in recent leg-
islative changes in Delaware’s wrongful
death law arises naturally. During his
sixteen years of practice, he has devoted
a great deal of time to personal injury
litigation. John, a Harvard Law School
graduate and a member of the Wilming-
ton firm of Morris, Nichols, Arsht &
Tunnell, has been actively associated
with the Delaware Trial Lawyers’ Asso-
ciation. He presently serves as a trustee
of its Political Action Committee. John's
involvement in drafting the new statute
gives him a particularly vivid insight into
the legislative process described in the
second half of his article.
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recognizes five elements of recovery.
In addition, it contains a statement
of purpose for the guidance of the
courts in its interpretation.

The stated purpose is “to permit
the recovery of damages not limited
to pecuniary losses by persons in-
jured as the result of the death of
another person” (§3725).

The specific elements of damage
are stated in section 3724(d). Subsec-
tions (1) and (2) permit the court or
jury to render an award for “(1)
deprivation of the expectation of
pecuniary benefits to the benefici-
ary or beneficiaries that would have
resulted from the continued life of
the deceased,” and “(2) loss of con-
tributions for support.” This essen-
tially duplicates the old “pecuniary
benefits” rule. Retention of the rule
is important since in many cases
pecuniary loss is the most important
loss sustained, as where the deceased
is the family breadwinner. The real
importance of the new law, how-
ever, is found in the addition of
three new elements of recovery.

Subsection (3) allows awards for
“the loss of parental, marital and
household services, including the
reasonable cost of providing for the
care of minor children.” This abro-
gates the rule of Abelev, Massi. But it
goes further. Abelev. Massi dealt only
with the pecuniary value of house-
hold services. This subsection allows
recovery for the loss of parental and
marital services as well and does not
limit the measure of those losses to
pecuniary items.

Subsection (4) allows an award
for: “reasonable funeral expenses
not to exceed $2,000.” This corrects
the odd anomaly of the old exclusive
pecuniary benefits rule which prohi-
bited such recovery. A limitation in
amount was deemed advisable lest a
merry widow decide to scatter her
beloved husband’s ashes in person
on the French Riviera. The amount
of the limitation duplicates that in
the No-Fault Statute.

Finally, subsection (5) allows re-
covery for “mental anguish resulting
from {the] death.” This claim, how-
ever, is allowed only to the de-
ceased’s surviving spouse and chil-
dren, if any. If there are none, as will
be the case when a minor child is the
victim, then the parents of the de-
ceased may make the claim. The
allowance of this element of damage
may dry up the “sea of pure conjec-
ture” referred to by Chief Justice
Herrmann in Cann v. Mann Construc-
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tion Co. With the availability of men-
tal anguish as a measure of damage
for the death of a child, courts may
come to regard evidence of lost es-
tate values as too speculative under
the standard doctrine that damages
must be proven with some specifi-
city. At the same time, the court or
jury will be able to address the real
injury caused by the death of a child:
the emotional pain of the loss.

The addition of this element of
damage and that stated in subsec-
tion (3) will add a necessary element
of reality to the adjudication of
wrongful death cases. Under the old
statute, the focus was entirely on
financial matters. While important

“An unfortunate impression
exists that the legislative pro-
cess is totally enmeshed in par-
tisan politics and political
wheeling and dealing. Certainly
this goes on. It is part of the
process in any democracy. But
many, many bills are con-
sidered solely on their own
merits, and the discussions of
this one centered on what it did,
whether it was necessary, and
whether it was right.”

in many cases, pecuniary losses
seldom told the whole story of the
injury caused by a death, thus
rendering final awards, even large
ones, somehow deficient. One has
only to advise a widow that the law
will measure the value of her hus-
band’s life only in terms of his salary
to understand that no adjudicative
process so limited could be con-
sidered fully satisfactory to the per-

sonsinvolved. For parents aggrieved .
at the loss of a child, current law is
simply an exercise in fiction. On the

other hand, present law may have
allowed large awards for pecuniary
losses to survivors estranged from,
maybe even hostile to, the deceased,
because the law permitted no exam-
ination of the human relationship
interrupted by the death.

Under the new statute the quality
of the relationship terminated by
the death will be legitimately in
court. The parties, plaintiff and

defendant, will have the opportun-
ity to explore the reality of the loss
occasioned by the death and to re-
ceive an adjudication founded on
that reality. The new statute chal-
lenges our courts to fashion fair,
just and workable rules to replace
the “unreasonable and impractic-
able mass of imponderables” which
currently govern wrongful death
actions.

The new Wrongful Death Act,
House Bill No. 426, was passed in
the State House of Representatives
by a margin of 31 to 2 and in the
State Senate by a margin of 19 to 1.
This overwhelming approval reflects
a strong legislative endorsement of
the public policy expressed in the
Actbutit also tends to mask the real
effort that was necessary to obtain
passage. The problem addressed by
the Act was well known to any
lawyer practicing in the personal
injury field, but it was hardly a
matter of burning public impor-
tance. The problem for the propo-
nents of the legislation was to stimu-
late the legislature’s interest in

.straightening out a small butimpor-

tant area of the law that had become
badly out of phase with present day
notions of justice.

The bill was introduced at the
initiative of Delaware Trial Lawyers
Association (“DTLA”), an organiza-
tion of attorneys generally inter-
ested in the'administration of justice
and specificially interested in the
rights of injured persons. This or-
ganization actively lobbied for the
bill. It was sponsored by Representa-
tive Roger P. Roy (R-Arundel) who
became its active and very effective
floor manager. Representative Roy’s
interest in the bill was indispensable
to passage. Not only did he perform
the obvious and important function
of being an advocate for the bill as a
member of the House of Representa-
tives itself, but he also served to
keep the DTLA posted on committee

‘hearings, agendas, and key points of

opposition. The lessonis thatan able
legislative godfather is key to the
passage of any bill, especially one
regarded as less than a pressing
public issue.

Advocacy for the bill proceeded on
two levels, direct approaches to in-
dividual legislators, and formal ap-
pearances at committee hearings,
public hearings and on the floor of
the legislative chambers. Each was
important.



The individual meetings and early
committee hearings disclosed prob-
lems with the original draft of the
bill and allowed the formulation of
amendments. Absent this process, a
real risk would have been run that
opposition sufficient to defeat the
bill might have coalesced around a
diversity of small points insignifi-
cant to the real purpose of the bill.

First, some legislators expressed
concern that the statute as originally
drafted described non-pecuniary in-
juries too vaguely. This language,
virtually copied from the Maryland
Wrongful Death Act, did appear some-
what imprecise. Consequently, an
amendment was drafted which shar-
pened the bill considerably and satis-
fied legislative misgivings.

Second, substantial opposition
developed to the allowance of puni-
tive damages in the original bill. This
was amended out since it was not
critical to the purpose of the bill
which was to correct the measure of
compensatory damages allowed for
wrongful death.

Third, concern was expressed that
the courts might apply the bill retro-
actively and that insurance carriers
might need some time to adjust their
underwriting practices to it. This
was met with an amendment post-
poning the effective date of the
legislation to December 1, 1982.

Finally, concern developed that
the class of persons entitled to claim
damages for mental anguish was too
broad. As originally drafted, that
class would have included the parents
and siblings of the decedent in addi-
tion to the surviving spouse and
children. The situation of a deceased
survived by a spouse, several chil-
dren, both parents and several
brothers and sisters created the
possibility of a whole busload of
claimants and this bothered many
legislators. The solution, which did
no real violence to principle, was to
limit the class to the surviving spouse
and children, if any, and if none, to
the victim’s parents.

"These problems and concerns, of
course, did not arise out the mist.
They were the product of an active
effort on the part of the American
Insurance Association, an organiza-
tion of casualty insurers. While the
AIA professed not to object to the
fundamental object of the bill, one
suspects that it would have been
happy to see it defeated. Raising

these small problems may have been
part of a strategy seeking that end,
and intransigence by proponents of
the new law might well have been
fatal. No one should go to the Gen-
eral Assembly without expecting to
compromise on something.

But on some matters compromise
is not possible. The AIA procured
the introduction of an amendment
which would have stripped mental
anguish from the legislation as an
element of recovery. As this attacked
the essence of the bill, it was neces-
sary to go to the mat. A spirited and
sophisticated debate on the amend-
ment took place on the floor of the
House of Representatives, which
was conducted largely in the form of
questions addressed to a DTLA
member who had been granted the
privilege of the floor. The amend-

ment was defeated and passage of-

the bill quickly followed.

In the Senate, no “nuts and bolts”
problems arose, probably because of
theintense scrutiny to which the bill
had been subjected in the House.
However, still another attempt was
made to amend out the mental
anguish element of damage. Again a
stimulating debate on the floor put
tough questions to DTLA and AIA
representatives. ' The amendment
was defeated and the bill passed.

The key to capturing the sympa-
thetic attention of the legislature
was Chief Justice Wolcott’s decision
in Abele v. Massi, a Supreme Court
ruling that the household services
performed by a wife and mother had
no compensable value. There never
was any argument, even from the
AlA, that this decision needed cor-
recting. But its existence allowed
the introduction of a bill of broader
application, and in the end most of
the legislators’ attention was focused

on that broader intent. Absent the -

cultivated insensitivity of Abele v.
Massi it is questionable whether
serious interest in the bill could have
been developed. The abstract propo-
sition that non-pecuniary damages
should be awarded in wrongful death
suits lacks the concrete appeal of
overturning a court decision brand-
ing a woman’s life valueless because
she had devoted it to being a wife
and mother.

The DTLA’s lobbying effort was
orchestrated by Harold C.
Schmittinger, Esquire*, its registered
lobbyist. It consisted of considerable

direct approaches to legislators and
the provision of written material in
support of the bill. This gained sup-
port for the bill and armed suppor-
ters for debate. The quality of prep-
aration for debate was impressive.
Ada L. Soles (D-Newark) in the
House and Myrna L. Bair (R-North-
shire) in the Senate mastered sophis-
ticated and detailed statistics cover-
ing highway fatalities, insurance,
andresults of wrongful death litiga-
tion. This enabled them to ask some
very telling questions on the floors
of their respective chambers.

In addition, this process identified
opponents and informed the DTLA
of the basis for opposition. This was
very useful in preparing for the
floor debates, which were character-
ized by a real understanding of the
issues. The three members of the
General Assembly who voted against
the bill were willing to discuss their
positions ahead of time and not
impede debate on them. In fact, the
only senator who voted against the
bill, Robert J. Berndt (R-Gordon
Heights), actually requested the
privilege of the floor for the DTLA
representative.

An unfortunate impression exists
that the legislative process is totally
enmeshed in partisan politics and
political wheeling and dealing. Cer-
tainly this goes on. It is part of the
processinanydemocracy. But many,
many bills are considered solely on
their own merits and this was one of
them. Whether on the floor of the
legislature or in private conversa-
tion, discussions centered on what
the bill did, whether it was neces-
sary, and whether it was right.

Advocacyin the General Assembly
is in many ways very different from
that in the courtroom or at the
bargaining table. For one thing it's the
lawyer who gets cross-examined. The basic
tasks are, however, the same: full
knowledge, full preparation and
hard, hard work. In the legislature,
as elsewhere, it can’t be done with
mirrors. And you get to hear the
jury vote, one by one by one.

One final note regarding lobbying
in a year when the entire legislature
is up for election: the hors d’ceuvres

at the Gold Key Club are delicious.00

*See Bar Foundation Corner at page 3.
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Clear the Courtroom!

FOREWORD

I have been asked to write an article on
dispute resolution outside the courtroom, a
subject near to my heart. In doing so I will be
weaving through some personal thoughts
and observations that may help you under-
stand my measured conviction that pro-
cedures for out of courtroom dispute resolu-
tion must become an integral part of the
Delaware justice system.

elected officials from other states

they always ask — “Isit true that
you don’t have any lawyers in your
legislature?” After confirming the
fact, I get two conflicting reactions
— “That’s great! How did you
arrange that??” and — “How can
you get along without them?”

My personal feelings about law-
yers are likewise ambivalent.

Lawyers’ feelings about me are
ambivalent, too.

1was the sole sponsor of a bill that
allowed out-of-state doctors to
testify in Delaware malpractice suits.
When it finally passed, various legal
groups gave me accolades, pats on
the back, and one campaign contri-
bution which failed to offset my loss
of contributions from medical and
insurance groups that had vigorous-
ly opposed the bill.

During the next sessionIputinan
anti-barratry bill which would have
penalized lawyers for initiating friv-
olous suits. The accolades stopped,
as did the legal society’s campaign
contribution.

Incidentally, if re-elected [ am con-
sidering introducing anti-barratry
legislation in the next general as-
sembly. Currently I am evaluating
legislation from Illinois, Maryland,
and Connecticut that seems to ad-
dress the problem as I see it.

Illinois has in force a statute which
says: “Allegations and denials, made
without reasonable cause and not in
good faith, and found to be untrue,
shall subject the party pleading them
to the payment of reasonable ex-

I t is inevitable. Whenever I meet

C. L. Hebner

penses, actually incurred by the other
party by reason of the untrue plead-
ing, together with a reasonable
attorney’s fee, to be summarily taxed
by the court at trial.” Illinois Revised
Statutes, Chapter 110, § 41.

Section 41 is an attempt to penal-
ize the litigant who pleads frivolous
or false matters or brings a suit
without any basis in law and thereby
puts the burden upon his opponent
to expend money for an attorney to
make adefense against an untenable
suit.

Rule 604 (b) of the Maryland Rules
of Procedure also has caught my
attention. It provides that: “In an
action or part of an action, if the
court finds that any proceeding was
had (1) in bad faith, (2) without
substantial justification, or (3) for
purposes of delay; the court shall
require the moving party to pay to
the adverse party the amount of the
costs thereof and the reasonable ex-
pensesincurred by the adverse party
in opposing such proceedings, in-
cluding reasonable attorneys’ fees.”

The Hlinois statute includes “al-
legations and denials” and the
Maryland rule makes reference to
“any proceeding,” since a law per-
mitting the assessment of attorneys’
fees against a plaintiff only might be
subject to constitutional attack as a
violation of equal protection under
the 14th Amendment. The Connec-
ticut statute covers this potential
problem: “In any case in which an
affidavit has been filed by the de-
fendant, or astatement that he hasa
bona fide defense has been made to
the court by his attorney, and the
plaintiff recovers judgment, if the
court is of the opinion that such
affidavit was filed or statement made
without just cause or for the purpose
of delay, it may allow to the plaintiff,
at its discretion, double costs, to-
gether with areasonable counsel fee
to be taxed by the court.” Connecticut
General Statutes Annotated, Title 52, §245

Please understand that any legis-
lation I introduce is aimed at a pro-
blem, not the legal profession as
such. I truly believe that in the long
run the practice. of law cannot be
enhanced by taking frivolous or
nuisance issues to court.

Lawyers even have ambivalent
feelings about other lawyers, as well
as judges — and vice versa.

The Washington Legal Founda-
tion, a publicinterest law firm, takes

(Continued)

Charles L. Hebner is now serving his
fourth term as a Delaware State Repre-
sentative (9th District) and his first term
as Speaker of the House. Mr. Hebnerisa
native of Baltimore County, Maryland,
and a graduate of the University of
Maryland. He is Assistant for Commu-
nity Affairs, [CI Americas, Inc., of Wil-
mington. He has extensive experience in
marketing and public relations, and in -
free lance-writing. He has served as a
reporter for Baltimore and Washington
papers, and is now a. member of the
Overseas Press Club of America. In the
sphere of government Mr. Hebner is
active in the National Conference of
State Legislatures and the Governing
Board of the Council of State Govern-
ments, to which he was appointed in
April, 1980. His exceptionally wide range
of interests embrace church work, charit-
able organizations, and such diverse dis-
ciplines as flying, football, and Mayan
archaeology. The Editors believe that an
article by a man with such wide ranging
interests promises to entertain and pro-
voke thought. ’
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violent exceptions to many actions
of the lawyers who make up the
American Civil Liberties Union for
their support of unpopular causes
and defendents. The Foundation, in
fact, refers to the ACLU as the
American Criminal Lovers Union.
The ACLU, in turn, makes no bones
about its feelings towards the
Foundation.

In addition, the Foundation has
launched Operation Court Watch.
In the words of Foundation head
Daniel Popeo, Court Watch takes
issue with judges whose decisions
are seen as being too lenient and
asks them to explain their reasoning.
One judge, for instance, was called
to task for sentencing the admitted
killer of an eighteen-year-old girl to
an 18-to-54 month jail sentence. A
Missouri judge got a Court Watch
letter when he sentenced a univer-
sity professor to 60 days in jail for
the hammer slaying of his wife.

In addition to its own activities,
Court Watch is attempting to set up
various citizen groups to monitor
local court actions. These have al-
ready begun in several states.

In 1978, a group of unsuccessful
Delaware Bar applicants; many of
whom are licensed attorneys in other
states, organized a committee to
reform the policies and admissions
practices of the Delaware Bar Assoc-
iation. Their complaint was a simple
one. They claimed that the Delaware
Board of Bar Examiners’ policies and
practices, especially their grading
policies, were artificially created
barriers calculated to fail large num-
bers of candidates.

As for judges’ feelings, we can
turn to our own former Justice James
Tunnell, who recently told the
Wilmington Rotary Club that the
reason there are so many lawsuits
nowadays, has much to do with the
excessive numbers of lawyers. In
making his point he quoted a 200-
year-old statement that says, “Law-
yers are plants that will grow in any
soil that is cultivated by others, and,
when once they have taken root
they will extinguish any vegetable
that grows around them . ... The
most ignorant, the most bungling
member of that profession will, if
placed in the most obscure part of
the country, promote litigiousness
and amass more wealth than the
most opulent farmer, with all his toil
....”“Someone is always available
who will be glad to bring an action,”

he added.
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To underline his last statement,
Judge Tunnell refers to arecent case
about a disputed football referee’s
call as to whether or not a Washing-
ton Redskin receiver had held the
ball long enough in the end zone to
score the winning touchdown, and
the wheelchair-bound man who suéd
the New York City Road Runners
for not allowing him to participate in
the New York City Marathon.

Judge Tunnell is about right.
There are now almost 550,000
lawyers in the United States and a
backlog of 168,000 cases in federal
courts. Who knows what the state
court backlog numbers are?

“At some point it almost doesn’t
matter who wins or loses. The
important thing is that people
have had their say before some-
one they feel is fair and im-
partial and, who has been made
to listen to the other guy’'s

argument as well. You may not

agree with the referee’s decis-
ion, but if you really believe he
made it in good faith, most of
the sting is gone.”

I have a great deal of respect for
most of the lawyers [ know. In truth,
I rely heavily on Chief House Coun-
sel, Mr. Bruce Hudson, for advice
and guidance on thorny issues facing
the House of Representatives. My
deal with Bruce is a simple one. I
explain the situation and pretty well
let him take it from there. He usually
knows the decision I should like to
hear him give, but it is understood
that under no condition is he ex-
pected to come out with an opinion
that would compromise his personal
or professional integrity. However,
in a “tie-goes-to-the-runner situa-
tion,” I expect him to consider me
the runner. When all of my other
objections fail, the least he can do is
raise the constitutionality question,
of course.

My work in Washington often
brings me in contact with congres-
sional staff and regulatory agency
lawyers, most of whom are fair and
helpful. Too many, however, tend to
think in adversarial terms, particu-

larly in dealing with private enter-
prise. Too often they seem to assume
that anything the corporate world
wants is intrinsically evil and must
be thwarted at any cost. This also
holds true for many single-issue
advocacy law groups such as the one
that testified on the last day of
hearings for the federal superfund
bill. This particular group referred
to information from a Library of
Congress study that visibly affected
members of the committee and may
have led to overkill wording in the
original bill. Later, people discovered
no such Library of Congress study
had ever been made.

At the state level, I have the
greatest respect for the Delaware

‘Bar Association. I am grateful for

the offers of assistance it has made
to help with the researching, writ-
ing, and interpretation of legislation.
While there might be a certain ele-
ment of self-serving here, I truly
believe that the offer was made to
help achieve better legislation.

But back to the basic problem. The
proliferation of lawyers seems to
create more litigation and more
legalistics that in turn create the
need- for more lawyers to go to
courts already seriously backlogged.
People more cynical than I feel that
corporations, insurance companies,
and even individuals sometimes re-
fuse to pay just debts—particularly
small ones—secure in the knowledge

-that the cost of court action far

exceeds the amount involved and,
therefore, no action will be taken.
No wonder people yearn for simpler,
quicker, cheaper resolutions of their
“legal” problems.

“People’s Court”, the leading TV
show, expresses this yearning. Who
would have thought that such a
show could become a prime time
favorite? It did because it touches on
a basic human need—to be heard. It
purports to show real people with
real problems standing before ajudge
and having their say unfettered by
mysterious court protocol and time-
consuming lawyers’ esoterica.

Like most state representatives, I,
too, have played mediator and um-
pire for constituents’ problems. At
some point it almost doesn’t matter
who wins or loses. The important
thing is that people have had their
say before someone they feel is fair
and impartial and who has been
made to listen to the other guy’s
argument as well. Many times they
solve their own problems. In some






