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Wilmington Trust Company is Delaware's largest
commercial bank and has one of the nation's
largest trust departments. When you or your
clients need assistance in the form of financial
help—mortgages, personal loans, business
loans, or deposit accounts—or in the form of
financial management—trustee, executor, agent
for trustee or executor, or investment advisor—
call us. We are prepared and dedicated to serving
you in all such matters.
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Our Cover:
Mr. McDonald Norman's surrealistic portrayal of surgery conducted under

the eyes of judge and jury embodies our theme this time out: the professions in a
more complex, litigious world, with special emphasis on the relation between
law and medicine. Mr. Norman is an officer of the Family Court in Wilmington
and a gifted part-time artist and caricaturist. He infiltrated Superior Court,
Courtroom No. 3, for inspiration. Old courthouse hands will recognize the
chandeliers.
Up-Coming in Delaware Lawyer:

November brings our big environmental issue, designed and organized by
our fellow editor, Dave McBride. We shall also have a continuation of Judge
Pennewill's memoirs, edited by Dave Drexler, and a comic-creepy bit of real life
drama from one of our most deft and entertaining contributors, Bill Prickett.
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:e there any car dealers
left in the world

who still practice the fine art
of attention to detail?

Precious few.

Delaware Cadillac

1983 Delaware
Cadillac Coupe

Deville
UNDER £15,000

Compare a Delaware
Cadillac with any

other luxurious
automobile.

Delaware Cadillac
Pennsylvania Avenue

& DuPont Street
Wilmington, Del.
(302) 656-3100

Open Monday, Wednesday and Thursday 8 a.m. to 9 p.m.;
Tuesday and Friday 8 a.m. to 6 p.m.; Saturday 10 a.m. to 4 p.m.
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Turn to the DICTOGRAPH Crusader
for defense against the dangers
of fire and crime. Our protection
systems are born of a commit-
ment to saving lives and property.
Sustained by dedication to the
highest standards of perform-
ance and quality. Trusted for over
35 years by nearly one million
families and businesses nation-
wide and overseas.
For defense that makes a dif-
ference, contact us today.

762-7220

SECURITY s r m w

Authorized Local Dealer:
ACCURATE SECURITY SYSTEMS, INC.

824 Philadelphia Pike
Wilmington, DE 19809

BAR
FOUNDATION
CORNER
O. FRANCIS BIONDI

Frank Biondi, a member of the Board of
Dircclors of our sponsor, the Founda-
tion, is chairmanship personified. He is
Chairman of (take a deep breath) the
Board on Professional Responsibility,
thf Supreme Court ad hoc Advisory
Committee to Review the Disciplinary
System, the Supreme Court ad hoc
Advisory Committee on Dispute
Resolution, and, until recently, the
General Legislative Committee of the

Delaware Bar Association. As of this
writing he is President-Elect of the
Association. He also serves as a member
of the Supreme Court Long Range
Planning Committee. In his fleeting
moments of spare time, Frank practices
law very ably as a member of Morris,
Nichols, Arsht & Tunnell.

Frank's wide experience in appraising
the state of the profession makes his
message an important one.

F ailure to communicate is the
most common complaint
against lawyers. Clients, who

retain lawyers to speak for them
before Courts and with other parties,
are often frustrated by their attorneys'
failure to keep them informed.
Unanswered phone calls and letters
about the status of a client's affairs
superficially reflect the contrasting
positions of a busy lawyer with many
cases and a troubled client with only
one, but it masks a more serious
failure to educate the client about the
process in which he is involved.
Clients unaccustomed to litigation
do not understand the complex and
time-consuming processes of investi-
gating facts, pleading, discovery,
motions, and other pre-trial activity.
No one can be patient with the
unknown. Lawyers have an
important educational function in
dealing with their clients, and they
too often ignore it.

The second most frequent cause of
complaint to the Bar Association and
the Board on Professional Respon-
sibility is disagreement over fees.
Disputes often arise from failure to
let clients know the extent of services
required, and—this is even more
serious—the lack of clear agreements
about costs and fees. Clients are
consumers of legal services in a
consumer environment characterized
by disclosure. They rightly insist on
knowing what they are paying for.
Lawyers who enforce similar rights
against providers of goods and
services often fail to recognize that
they too are providers with the same
obligations of full and fair

disclosure. Complaints about fees
have prompted the Bar Association to
form a Fee Dispute Conciliation and
Mediation Committee.

There are less frequent but more
serious complaints of neglect—
failure to act or to act competently.
These are matters for the disciplinary
system, where proceedings are
directed to maintain standards of
professional conduct and to protect
the public and the administration of
justice from lawyers unable or
unwilling to abide by rules of pro-
fessional responsibility. The dis-
ciplinary system must be known to
the public, it must be accessible, it
must be fair (and appear to be fair),
and it must be efficient.

Since 1973 the Delaware Bar has
grown from 546 to 1,105 members.
We now have a law school in
Delaware, and we may expect our
lawyer population to grow faster
than our client population. There
will be more and more lawyers, and
this means more professional
surveillance. We see greater
complexity in the cases before the
Board on Professional Respon-
sibility, and increasing sophis-
tication in the defenses interposed.
Re-examination of our disciplinary
system has become urgent. The
Board on Professional Responsi-
bility appointed by the Supreme
Court now consists of nine voting
members, who adjudicate, nine
associate members, who investigate,
and one paid part-time lawyer. The
Board has no budget. Members bear
their own costs except for unusual
expenses. While complaints reach
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Blue Cross Blue Shield
of Delaware

Judge Forlfourself
Compare our administrative charges.
In 1981, commercial health insurance companies as a group charged an
average of 1_7J5 cents in administrative expenses for every dollar of
premium. That means that for each premium dollar paid, their customers •
received 82,5 cents in health care benefits.

In contrast, Blue Cross Blue Shield of Delaware served the
administrative needs of our customers at an average cost of 8 cents on
the dollar. In other words, 92 cents of each premium dollar paid to Blue
Cross Blue Shield was returned to our customers in the form of health
care benefits.

Blue Cross Blue Shield of Delaware . . .
It makes good cents.

Blue Cross
Blue Shield
of Delaware
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Your business The Hotel du Pont
provides the perfect setting for any business

I J I J I P occasion. Conclude your meeting with lunch
or dinner in the warm, intimate Brandywine

Room surrounded by three gen-
erations of original Wyeth paint-

ings. Or, plan to hold your discussions and either lunch or dinner
in one of our tastefully decorated private dining rooms. Whatever
the circumstances, our dining rooms offer extraordinary cuisine,
impeccable service and a comfortable atmosphere that is condu-
cive to productive conversation. For reservations call 656-8121.

^ or dinner i

M UtfiliVMtf •

Hotel duPont
WILMINGTON, DELAWARE

the Board from a variety of sources,
clients, courts, the Bar Association,
and other lawyers, the Board's role
and its very existence are little known
to the general public.

A volunteer Board has experienced
inevitable delay in investigating and
disposing of cases. Although the
system has served the Bar well, and
the lawyers who have contributed
time, talent, and unreimbursed
expenses do credit to the profession,
it is uncertain that the system as now
constituted can continue to serve
well. The Supreme Court has asked
the Board and a specially ap-
pointed committee of the Bar to
address this issue. They will face
questions of structure, budget,
adequacy of staff, reorganization of
volunteer effort, and needed changes
in procedure and standards. They
will have to find a way to deal with
the increased costs that changes will
inevitably impose. The Bar has no
grea te r p r i o r i t y than the
maintenance of a disciplinary
system, responsive, fair, and efficient.
I am confident that the Bar will
respond in that spirit of attention to
public duty it has traditionally
displayed. •

MICHIE ON

BANKS
AND

BANKING
10 HARDBOUND VOLUMES
AND 1 SOFTBOUND (REGULATIONS) VOLUME

WITH 1983 POCKET-PART SUPPLEMENTS

$400.00* © 1913, 1955-76, 1983

THE

M I C H I E COMPANY

P. O. Box 7587 Charlottesville, VA 22906
(804)295-6171

*plus shipping, handling and sales tax where applicable

Michie on Banks and Banking is an
organized, in-depth treatment of bank-
ing laws in the United States. It is an
encyclopedic treatise based on exhaus-
tive and continuous study of the case law
involving the organization, functions,
rights, powers, duties and liabilities of
banks and other financial institutions.

Practical features of this authoritative ref-
erence include:
• Treatment of every reported banking

case decided by state and federal
courts

• Cross-references to selected case
series and references

• Extensive frontal analysis of each
chapter

• Easily readable style and format to
facilitate research
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Four Dealerships
One Famous Name!

Union Park 1 Pontiac

Union Park

Union Park Honda

Union Park Used Cars

Union Park offers an outstanding selection of new Pontiacs, BMWs and Hondas
for sale or lease . . . a fine selection of used cars, too. Plus we have one of the
largest and finest Service Departments in this area and our own Body & Paint
Shop. And best of all, at Union Park, you'll get a low price you'll never forget.

ifauonRaik
PONTIAC BMW HONDA
Penna. Ave. & DuPont St., Wilm. 658-7245

Open Daily 9 to 9, Saturday 9 to 5
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Is Your Lawyer
Fit To Serve You?

Lest we become a little too smug dwelling on the shortcomings
of our medical brethren, DELAWARE LAWYER has asked Januar
D. Bove, Jr., a leader of the Delaware Bar and a former Attorney
General, to air his concerns about lawyer competence. The rise of
malpractice litigation against all professions suggests that no
learned discipline has a monopoly on virtue—or on human frailty
either. Jan's article confirms the existence of our problems, and
forthrightly urges we embrace correctives—now.

It is a chilling throught to the intelligent layman that his lawyer
may be a covert drunk, dilatory and ineffectual, an emotional
cripple, a dilettante of the law who dabbles in highly specialized
regions beyond his advertised competence, or, saddest of all, a
bright, dedicated young lawyer in sole practice, doing his best
without the guidance of more seasoned practitioners—on the job
training at its most sinister.

JANUAR D. BOVE, JR.

Januar D. Bove, Jr., a graduate of the
University of Delaware, and of Harvard
Law School, served as the Attorney
General of Delaware from 1959 to 1962.
He is a senior member of the dis-
tinguished Wilmington firm of
Connolly, Bove, Lodge fe Hutz.

I ncreasing numbers of attorneys
and increasingly complex liti-
gation (and more and more of it)

have raised serious questions about
lawyer competence. The American
Bar Association's Commission on
Evalua t ion of Professional
Standards, recognizing this, pre-
scribes:

"A lawyer shall provide competent
representation to a client. Competent
representation requires the legal
knowledge, skill, thoroughness and
preparation reasonably necessary for
the representation."

In Delaware, the Rules Committee
of the Supreme Court and a special
subcommittee have made recom-
mendations to the Court in the form
of rules governing performance
deficiency. These recommendations
address the Court's problems with
practitioners who continually violate
or disregard communications,

orders, and rules of the Court or
whose performance is grossly below
professional standards in the
preparation of briefs and argument.
Disciplinary problems have been
otherwise left to the Court's Board of
Professional Responsibility.

Just one of many problems of
lawyer competence arises from the
physical and emotional aspects of
alcohol and drug abuse. The
Delaware Bar Association has a
standing committee on Alcohol
Abuse. The ABA Task Force has
urged the use of this type of
committee as well as a disciplinary
agency such as the Board of Respon-
sibility. The Delaware Rules Com-
mittee has recommended that this
responsibility remain with the Bar
Association, but that the program
should be expanded to include drug
abuse and physical and emotional
problems. The chairman of the
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Alcohol Abuse Committee reports
that his Committee receives few
referrals and that there are probably
members of the Bar who should be,
but are not, referred.

Other lawyer competence subjects
urgently competing for our attention
i n c l u d e C o n t i n u i n g Lega l
Education, Specialization, Peer
Review and Mentor programs. A poll
of lawyers by the ABA Journal con-
cerning the likely effectiveness of
certain of these measures produced
the following results:

ciation, in cooperation with The
Delaware Law School, has an
effective program of CLE. The prin-
cipal failure of this program may be
that it is optional.

Only eleven states now have
mandatory programs requiring
lawyers to take a prescribed number
of hours of CLE. Such programs
generally require fifteen hours of
study per year. The ABA Task Force
on Professional Competence has
been reluctant to recommend manda-
tory CLE programs and has

Extremely Somewhat Not at all Not
Effective Effective Effective Sure

1. Mandatory continuing
legal education

2. Specialization recog-
nition and certification

3. Strong system of peer
review

50 42 8 .5 or less

35 51 12

18 47 31

Improving lawyer competence is
difficult. It involves questions of
character, capability, knowledge,
skill and judgment. Although a sub-
stantial effort has been devoted to the
improvement of trial techniques,
other aspects of the practice of law
have been virtually ignored.

A discussion draft of a Model Peer
Review System by the joint American
Law Institute ("ALI")—ABA Com-
mittee on Continuing Professional
Education recites:

"Legal competence is measured by
the extent to which an attorney (1) is
specifically knowledgeable about the
fields of law in which he or she
practices, (2) performs the techniques
of such practice with skill, (3)
manages such practice efficiently, (4)
identifies issues beyond his or her
competence relevant to the matter
undertaken, bringing these to the
client's attention, (5) properly
prepares and carries through the
matter undertaken, and (6) is intel-
lectually, emotionally and physically
capable. Legal competence is
measured by the extent to which an
attorney fails to maintain these
qualities." This test of lawyer com-
petence is becoming widely accepted.

Perhaps the most direct route to
lawyer competence is Continuing
Legal Education ("CLE") present-
ing various legal subjects from the
pragmatic view of experienced prac-
titioners. The Delaware Bar Asso-

suggested instead further experi-
mentation. But even in mandatory
programs the emphasis has been
more on attendance rather than
results. An ALI-ABA group's Model
for Continuing Legal Education
suggests vo luntary or even
mandatory testing of the attorneys
attending their programs.

In states with mandatory CLE,
attorneys must spend a given number
of hours at legal seminars each year.
Since lawyers already devote an
average of 24.5 hours a year to CLE,
mandatory attendance should not
constitute an undue burden, but
critics contend that only a few
lawyers are incompetent and only a
few benefit from a program
incumbent on all. They argue further
that states with mandatory pro-
grams have not established standards
to assure that lawyers who need the
program will actually benefit. This
division of opinion exists in Del-
aware. A subcommittee of the
Delaware Rules Committee recom-
mended a mandatory system of CLE,
and suggested 30 hours of study in
every two year period and the passing
of pass/fail tests, with credits for out-
of-state CLE courses approved by the
Bar Association. The Rules Com-
mittee, chary of recommending a
mandatory program at this time,
disagreed. Further study of the effec-
tiveness of such programs was
needed, it seems, but as a first step,
more encouragement should be given

voluntary participation in existing
CLE programs.

Another aspect of lawyer
competency, specialization certifica-
tion, is currently attracting attention
as a result of newly relaxed standards
for lawyer advertising. Regulated
specialization may help to inform the
public of the qualifications of
lawyers who profess skill in special-
ized legal disciplines.

Certification plans have generally
not received wide support among
members of the Bar. Nevertheless, as
in other professions, legal special-
ization is a fact of life, growing
rapidly in response to the increasing
complexity of practice. The choice is
not between specialization and the
denial of its very real existence, but
between orderly regulation and rank
unchecked growth.

In January, 1980, thirty-four states
had some form of designation or cer-
tification specialization plan. They
follow no standard format, but the
ABA Committee on Specialization
has recommended a model plan. A
Delaware Bar Assocaition com-
mittee on specialization has been
studying plans in other states.
Recognizing that some lawyers may
represent themselves in their adver-
tising as specialists and that other
lawyers who do not advertise may be
placed at consequent disadvantage,
the Rules Committee suggests that if
lawyers are to represent themselves as
specialists, certification by some arm
of the Court is in order. The Commit-
tee, nothing if not orthodox in com-
mittee practice, suggested that the
issue required "further study".

The subcommittee of the Rules
Committee had recommended that a
lawyer should not represent himself
as a specialist in any field unless (1)
he has engaged in the practice of law
for five years and has completed a
requirement of eighteen hours in the
field of specialty either in law school
or in formal post-admission study or
(2) a substantial portion of his
practice has been in that specialty for
at least five years. The subcommittee
suggests as specialties administrative
law ( i n c l u d i n g w o r k m e n ' s
compensation), civil trials, criminal
law, corporate law, bankruptcy
(including debtor/creditor relation-
ships), family law, patents, trade-
marks and copyrights, real estate,
taxation, wills, estates, and estate
planning. It recommends a Court-
appointed panel to administer the
program. The adoption of such a

DELAWARE LAWYER, Summer 1983 9



plan may require amendment of the
Code of Professional Responsibility.

Peer Review, while very contro-
versial, provides a method of
identifying and assisting the
incompetent attorney revealed by
poor performance in practice. The
Model Peer Review System report of
the ALI-ABA Committee proposes
three systems, Referral Peer Review,
Disciplinary Peer Review, and Law
Practice Peer Review undertaken
voluntarily by an attorney or a law
firm in order to attempt to achieve the
optimum performance level.

The subcommittee of the Rules
Committee recommended, as a pilot
project, that the Court appoint a Peer
Review Panel to consider matters of
lawyer competency. A rule has been
drafted and is under consideration.
The preamble recites that it is a
function of Court and Bar to improve
professional responsibility, that
grievance procedures are not the way
to correct attorneys, and that the rule
is designed, primarily in a spirit of
collegiality, to commit a peer group
to the aid of lawyers in need of
improvement.

The proposed rule includes review
by a panel with right of appeal to the
full Board. The measure of legal
competence is that recommended by
the ABA Committee. The stated pur-
poses are the establishment of
standards of competence, definition
of inadequate performance, and a
remedial program to improve
competence. Provision is made for
referral to the Board of Professional
Responsibility of attorneys beyond

assistance or charged with
substantial professional misconduct
apart from incompetence. Referrals
may be made by judges, lawyers,
attorney organizations, and laymen.
The Board would have the authority,
sua sponte, to summon attorneys.

The Board would be able to
recommend remedial action, to
conduct remedial programs, and to
monitor the progress of an attorney.
The referred attorney might partici-
pate in devising the remedial
program, and he might at any time
withdraw from participation. After
such withdrawal, the Board would
decide whether remedial action was
in order, the attorney would be
notified in writing, and, if necessary,
referred to the Board of Professional
Responsibility. Failure to cooperate
would result in referral of the matter
to the Chief Justice.

In the opinion of some members of
the Bar, legal education, passing a
bar examination, and a six month
clerkship do not necessarily qualify
an attorney to practice. There are
programs to ease the transition from
admission to the Bar to the truly
professional conduct of practice.
These programs are denominated
Bridge-the-Gap courses or Mentor-
ship, Buddy or, "SCOPE" (Seek
Counsel On Professional Experi-
ence) programs. Most states have
adopted some such program and law
firms and agencies assign new
associates to senior associates who
monitor their practice and make
themselves available for informal
counseling. The ABA Task Force

recognizes that the ALI-ABA Com-
mittee is still evaluating Bridge-the-
Gap courses and that, while the
results of that study are not complete,
such courses serve a distinct and
important purpose by stressing "how
to do it" information. The Task
Force encourages state authorities to
adopt mandatory Bridge-the-Gap
courses. In the past few years a
number of state bar associations have
adopted other programs in which
inexperienced lawyers can seek help
and guidance from experienced
lawyers.

Each year sixty to eighty new
lawyers enter the profession in
Delaware. Although some of them in
large firms receive training from
their seniors, many practice im-
mediately without guidance. The
subcommittee has recommended that
the Bar Association establish a
voluntary Mentor system, but the
Committee to which the subcommit-
tee reports has expressed doubts
about a voluntary program.

Throughout the country, Bench
and Bar have initiated a variety of
competence programs. Courts have
acknowledged their responsibility to
the public to see that those licensed to
practice law are competent and
remain so. Once a responsibility is
acknowledged, it must be conscien-
tiously borne. I submit that this must
be our first order of business. I expect
that the topics discussed here will be
the subject of very serious further
discussion and—I hope—prompt
action .by the Bench and Bar of
Delaware. D

KRESTON LIQUOR MART
INC

DELAWARE'S LARGEST & MOST COMPLETE
LIQUOR STORE

Visit Our Temperature Controlled Wine Cellar
FINE IMPORTS & RARITIES FROM THE WORLD OVER

COMPETITIVE PRICES — Seeing Is believing!

9 AM - 9 PM
DAILY

904 CONCORD AVENUE
CONCORD AVE. & BROOM STREETS

WILMINGTON
Ample Parking on Our Lot

652-3792
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The Private Banking Division
of Delaware Trust Company
Invites You to Select
Your Line of Credit

$50,000 to $1,000,000

'bank where people make the difference'

DELAWARE
TRUST
COMPANY
Member FDIC

The Line of Credit
A Personal Line of Credit, from $50,000 to
$1,000,000, is designed specifically to ac-
commodate the financial requirements of
qualified customers. Upon approval of
your Line, you may initiate advances as the
needs arise, repay and borrow again, totally
at your discretion.
Why the Service?
Timing is the answer. You tell us how much
you need, when, where, and in what cur-
rency, and we will have it for you that day!
The Criteria
Customarily, The Line is a secured credit,
appropriately collateralized with market-
able securities or other resources. Gener-
ally, we will provide financing up to 60%
of market value on listed securities and
a greater percentage on certain other as-
sets. Once you draw upon The Line, your
minimum monthly payment is simply the
amount of interest due on your outstand-
ing balance at that time. Our highly com-
petitive pricing is related to the prime rate
and may vary in accordance with the type
of collateral and the overall relationship of
the borrower.

R.S.V.P.
Please call F. Samuel Wilcox, HI, George
H. Trapnell, or L Cass Ledyard, at (302)
421-7442.
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Recent Developments
In Delaware Constitutional Law

A Response to Governor du Pont

I n a speech to the Rotary Club of
Wilmington on March 10, 1983,
Governor Pierre S. du Pont, IV

asserted that three recent decisions*
of the Delaware Supreme Court
constitute ". . . a trend toward
judicial narrowing of legislative and
executive authority." However, his
real concern is clearly the effect of the
decisions on executive authority,

rather than with any collateral
impact on the powers of the General
Assembly.

*Opinion of the Justices, Del. Supr., 405 A.2d
694 (1979) (the "Pocket Veto Opinion"); State
ex rel. Gebelein v. Killen, Del. Supr., 454 A.2d
737 (1982) (the "Recess Appointment De-
cision"); and Perry v. Decker, Del. Supr.,
457 A.2d 357 (1983) (the "Line Item Veto
Decision").

RICHARD E. POOLE
JOHN E. JAMES

Our analysis causes us to disagree
with the Governor. The Delaware
Supreme Court is appropriately
sensitive to the limitations of its role
as the third, co-equal branch of
government under the State Con-
stitution. Each of the three decisions
supports this conclusion.
I. The Pocket Veto Opinion

In 1969, Article II, Section 4, of the
Delaware Constitution was amended
to provide that each session of the
legislature ends on June 30 ". . .
unless. . . recalled by . . . the mutual
call of the presiding officers of both
Houses." The Constitution had
previously limited legislative
sessions to no more than 90 days in
odd years and 30 days in even years.

The 1969 amendment has had two
principal consequences. First, June
has become a hectic month in Dover,
as many bills are pressed for passage
before the end-of-the-month
deadline. Second, the General
Assembly has obtained a new power
to keep itself in session for almost two
full years at a time.

In his Rotary speech Governor
du Pont described the difficulties he
12 DELAWARE LAWYER, Summer 1983

faces each July in being saddled " . . .
with some 200 or so bills to consider."
He did not advocate amending
Article II, Section 4, to remove the
June 30 cut-off so as to permit legis-
lation to flow more evenly
throughout the year. Nor did he
recommend that Article III, Section
18, be amended to give him more
than 10 days to consider each bill.
Instead, Governor du Pont mis-
directed his criticism at the Supreme
Court's 1979 Pocket Veto Opinion.
He asserted that the Court erred in
holding that, as he told his audience,
". . . the Legislature never adjourns
during its two-year lifetime, which
means that the pocket veto power has
no practical significance."

The "pocket veto" power arises
from the provision in Article III,
Section 18, of the Delaware
Constitution that after the "final
adjournment" of the General
Assembly, the Governor has 30 days
to approve each bill affirmatively;
every bill not so approved fails to
become law. At all other times the
Governor must specifically veto each
bill within 10 days if he disapproves;
that is, before the " f ina l

adjournment" of the General
Assembly, the Governor's inaction
results in a bill becoming a law.

The Supreme Court obviously
sympathized with the strain on the
Governor during 10 days each July.
The Court observed in its 1979
opinion that ". . . no matter that has
come before us within the last year
has occupied more time and received
more serious attention . . . " It must be
burdensome for the Governor to be
required to consider 200 bills in less
than two weeks every summer, and to
write veto messages for every one he
disapproves. The pressure on the
G o v e r n o r wou ld be eased
considerably if he had 30 days to
consider and to sign those bills he
approves, and to let all the others fail
by simply leaving them unsigned,
that is, by "putting them in his
pocket."

Yet Governor du Pont did not
suggest in his Rotary speech that the
Supreme Court could have provided
any relief in odd years. The biennial
duration of each General Assembly
means that in odd years any
adjournment after June 30 will not be
"final;" instead, there can be only a



temporary recess until the second
Tuesday of January of the following
calendar year, at the latest. Opinion
of the Justices, Del. Supr., 175 A.2d
543 (1961). During odd years
particularly, then, the Governor and
his staff must pay close attention to
legislative activities in May and June
so as to be prepared to act
expeditiously in July.

The Governor's complaint against
the Court has another, even more
fundamental, flaw. The Supreme
Court could not have decreed that a
"final adjournment" of the General
Assembly must take place on June 30
in every even year. To have done so
would have been in disregard of the
prerogative guaranteed to the legis-
lature by Article II, Section 4, to
extend itself beyond the last day of
June. Governor du Pont's speech
made it plain that " . . . the legislative
branch of government should be con-
cerned about the judicial branch
fishing about in their internal proce-
dures; it is neither good government,
nor good politics, nor constitution-
ally proper." It follows that if the
practice of the presiding officers of
the General Assembly—to recall each
session followed by a recess to the call
of the chair—has resulted in an
emasculation of the Governor's
"pocket veto" powers, the Governor
has only two remedies. He can seek a
Constitutional amendment of the
1969 version of Article II, Section 4.
Or the Governor can try to presuade
the legislature that they should vol-
untarily adjourn sine die on June 30
in even years. In the event he is
successful with either alternative,
there is one possible saving grace. To
the extent that the legislature chooses
actually to conduct business after
June 30, the demands on the
Governor to consider as large a
number of bills all at once could be
somewhat mitigated.
II. The Recess Appointment

Decision
Over 85 years ago, the Delaware

Constitution of 1897, Article XV,
Section 5, provided that "all public
officers shall hold their respective
offices until their successors shall be
duly qualified . . . " The purpose of
this provision was to establish one
procedure by which public offices
will be occupied while proposed
successors are under consideration.
Today this holdover provision
continues unchanged.

Another provision in the 1897
Constitution, Article III, Section 9, is

designed to permit public offices to
be filled when the Senate is not in
session. The Governor may make
appointments ". . . during the recess
of the Senate. . .," but such appoint-
ments expire ". . . at the end of the
next session of the Senate." While the
operative language of the Governor's
recess appointment power likewise
has never varied since 1897, modern
developments have reduced its
importance considerably.

Governor du Pont in his Rotary
speech criticized last year's Recess
Appointment Decision because it
". . . reversed eighty-six years of
accepted executive . . . practice in
order to strike down a large portion
of the governor's interim appoint-
ment power." Justice Horsey, in a
similar vein, dissented from " . . . a
result which does violence to the
doctrine of separation of powers by
weakening the Governor's ability to
perform his executive function."
Justice Quillen, joined by the other
three justices, held that the holdover
provision of the Delaware Consti-
tution is nevertheless controlling.

Oddly enough, this decision may
not warrant the attention it has
generated. If the Supreme Court had
decided in favor of the Governor's
recess appointment prerogative not-
withstanding a holdover incum-
bency, the Governor would still not
possess very much of the interim
appointive power of his early
Twentieth Century predecessors. In
those days the Senate was seldom in
session. Recently, particularly after
the 1969 amendment to Article II,
Section 4, allowing for the legislative
recall of its session, the Senate is
seldom in "recess" in the probable
Constitutional meaning of that term,
that is, "being between sessions."
The Governor can therefore now
count on just one recess of two
months every two years for purposes
of the exercise of his temporary
appointment powers. It is only every
other year between the November
election day and the convening of the
new General Assembly the following
January when the legislature lacks
the Constitutional power to keep
itself in session or to call itself back.
Opinion of the Justices, Del. Supr.,
330 A.2d 764 (1974). The additional
question arises whether it would be
good policy in any event to expand
executive appointment powers
during such interregna when at least
every eighth year the Delaware
Governor is a lame duck because of
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the Constitutional limitation to two
terms.

It is therefore clear that the
principal impediment to the
appointive process is the Constitu-
tional holdover provision, not the
Supreme Court. When incumbents
desired by neither the executive nor
the legislative branch continue in
office during deadlocks over the
choice of their successors, the Senate,
as well as the Governor, is frustrated
in its public duty. A recent Constitu-
tional amendment to article IV,
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Section 3, provides for a limited
holdover period of 60 days for Con-
stitutional judges. If a similar Con-
stitutional amendment to Article XV,
Section 5, were adopted, changing
the indefinite holdover period to one
of a limited fixed duration, there
would be improved accountability of
elected and appointed officials alike.
A possible concern is that such an
amendment to the holdover
provision might materially increase
the numbers and durations of
absolute vacancies. But a limitation
on the holdover period would more
likely lead to better staffing by
eliminating the incentive for both
executive and legislative inaction
that exists under the current un-
restricted holdover provision.
III. The Line Item Veto Decision

The Delaware Constitution of 1897
in Article III, Section 18, gives the
Governor a "line item veto" power
with respect to "any bill making
appropriations of money." On July
21, 1982, Governor du Pont pur-
ported to exercise a line item veto
over the implementing appropri-
ation of $ 135,000 included as a part of
the State's new law governing the
offense of driving under the influence
of alcohol or other drugs. The
Governor acted to reduce the appro-
priation to $20,000 to comply with
the overall spending limitation of
98% of the State's estimated revenue,
as mandated by Article VIII, Section
6, of the Delaware Constitution.

In its Line Item Veto Decision
earlier this year, the Supreme Court
ruled that the legislation ". . . in its
entirety failed of enactment."
Governor du Pont in his Rotary
speech condemned the Court on the
grounds that it had thereby ". . .
eroded the line item veto power of the
executive branch and nullified a
public policy decision of the other
two branches when it need not have
done so."

However, even the State's
argument in this case did not un-
equivocally favor the Governor's
attempted line item veto. The
questions certified from the lower
courts assumed ". . . arguendo that
the Governor has no power to reduce
the amount of an appropriation
under Article III, Section 18 . . ." In
this context it is hardly surprising
that the Surpreme Court went on to
reject the notion that the Governor's
action could be sustained as a line
item veto. Having been asked to
assume that the purported reduction
14 DELAWARE LAWYER, Summer 1983

was invalid, the Court was unlikely
to hold that the lump sum of $135,000
constructively amounted to an aggre-
gation of smaller, divisible appropri-
ations which would then be stricken
by the Governor until an item or
items costing just $20,000 remained.
Indeed, later in his speech Governor
du Pont conceded that the
"governor's veto power" had been
"improperly used on one section."

The Supreme Court's second task
was to determine the effect of the line
item veto upon the drunk-driving
legislation as a whole. The State
advanced three mutually exclusive
positions. The first was its argument
on behalf of the Governor's partial
veto. If deemed proper, the veto
would have resulted in substantive
legislation financed with a $20,000
appropriation. Second, the State
suggested that ". . . the Governor's
purported reduction was a nullity
and of no effect whatsoever." If
accepted, this contention would have
meant that substantive legislation
had been enacted to be financed with
the full $135,000 appropriation.
Third, the State asserted that " . . . the
invalid appropriation was severable
from the remainder of the bill." If
adopted, this approach would have
required the Division of Motor
Vehicles to administer the new law
without any of the intended funding.

Governor du Pont found fault with
the Supreme Court for rejecting both
the second and third alternatives that
". . . the entire legislation could
become law . . . as if the Governor had
in fact not acted at all. . .,"or that".. .
when a governor's veto power is
improperly used on one section," the
Court should have ". . . saved the
remainder of the statute." The
Supreme Court's reasoning is
equally fatal to both arguments, the
one premised on the "nullity" of the
executive action and the other on
"severability" of the legislative
action.

The Court cited Opinion of the
Justices, Del. Supr., 210 A.2d852,855
(1965), for the basic Constitutional
principle that ". . . the Governor and
the Houses of the General Assembly
are a legislative team . . . " In that 1965
Opinion the Court observed that " . . .
to conclude that since the veto of the
portion is a nullity the Governor's
approval of the balance must be held
to include the portion rejected by the
abortive veto would be to ascribe to
the Governor an approval he has
demonstrated he did not have." Id.

To allow a severance ". . . would
permit the Governor to cause a law to
be enacted in which the Senate and
House have not concurred." Id. The
1965 Opinion was followed in
Opinion of the Justices, Del. Supr.,
306 A.2d 720 (1973). In short, as so
decided twice before in the last 20
years, the Supreme Court in the Line
Item Veto case was not permitted
under the Constitution to speculate
whether the Governor would have
been satisfied with the new drunk-
driving legislation fully funded with
$135,000, or whether the General
Assembly would have been content
with a totally unfunded new law.

* * #

Governor du Pont concluded that
"these three cases suggest... an accel-
erating trend in our Court's
decisions, away from deference to the
policy roles played by co-equal
branches of government, and towards
a technically-oriented jurispru-
dence, that needlessly restricts the
authority of the other branches to
function." To the contrary, the 1979
Pocket Veto Opinion shows the
Court's regard for the control of the
other two branches over their own
political processes. Last year's Recess
Appointment Decision represents the
Court's refusal to mediate political
issues between the two branches,
arising in that case from the
indefinite holdover provision of the
Delaware Constitution. This year's
line Item Veto Opinion underscores
the Supreme Court's determination
not to second guess the clearly-
manifested judgments of either the
executive or the legislative branch.

Although we have reached
different conclusions on the merits of
three of the Court's most recent
decisions, we agree with Governor
du Point that ". . . the tradition of
excellence and integrity advanced by
the men and women who serve on
Delaware courts" does not preclude
continually examining ". . . the rela-
tionship between the functions of our
co-equal branches of government
. . ." Indeed, we commend the
Governor for calling attention to
some serious problems in State
Government. We hope that our
response will shift public concern
from the Court to the Constitution as
the principal source of these
problems. Only then is there likely to
be a resolution of such problems by
Consti tutional amendment, a
process properly outside the Court's
jurisdiction. •
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Guilty But Insane

EUGENE J. MAURER, JR.

As Eugene J. Maurer, Jr. tells us in
the following legislative critique, the
acquittal of President Reagan's
would-be assassin, Mr. Hinckley, has
occasioned a degree of resentment,
especially among our elected repre-
sentatives. Result: Delaware has a
new law aimed at thwarting the
evasion of punishment by recourse to
claims of insanity. Gene's article
suggests that we may have exchanged
an imaginary peril for an actual
one—the old law wasn't much
abused and the new one may be
vexing to apply.

T he "Hinckley" insanity ac-
quittal has prompted several
State legislatures, including

that of Delaware, to push through
bills abolishing the traditional
defense of "not guilty by reason of
insanity". In response to a wide-
spread belief, reinforced by a highly
publicized verdict, that the insanity
defense in criminal trials is
outmoded and regularly abused by
defendants, the Delaware General
Assembly enacted into law, effective
July 2, 1982, its version of "Guilty
But Mentally 111".

Before the enactment in 1973 of the
Delaware Criminal Code, the
"Insanity Defense" in Delaware was
defined as follows: "To exempt a
person from responsibility for crime,
the insanity must be of such a
character as either to deprive him of
the capacity to distinguish between
right and wrong in respect to the
particular act committed, or to
deprive him of sufficient will to
choose whether to do the act or
refrain from it." State v. Jack, Del.
Supr., 58A 833 (1903). See also,
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Longaria v. State, Del. Supr., 168
A.2d 675 (1962). This is essentially
the test first applied in M'Naugh-
ton's case, R. v. M'Naughton, (1843)
10 CLLF 200, Eng. Rep. 718, coupled
with the "irresistible impulse" rule.

The passage of the Code in 1973
carried forward the same principles.
Under 11 Del. C. §401 (a), it was an
affirmative defense that: "At the time
of the conduct charged, as a result of
mental illness or mental defect, the
accused lacked substantial capacity
to appreciate the wrongfulness of his
conduct or lacked sufficient will
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power to choose whether to do the act
or refrain from doing it."

As the commentary to this section
noted, "The first section of §401 's
definition of insanity is not very
controversial." There has been
unanimity among courts and
commentators that a person unable
to recognize that his conduct is
wrong should not be punished.

The second section of §401(a)
covered the person who knew what
he was doing, knew it was wrong, but
was unable because of mental illness
or defect to restrain himself. There
has always been some contrariety of
opinion over "irresistible impulse"
as a defense, but it nonetheless had
been a part of the Delaware common
law, and it was retained in the 1973
statute.

Both "mental illness" and "mental
defect" were defined, (11 Del. C.
§222). The proponent had to show
that the illness or defect was
recognized as such "by a substantial
part of the medical profession." The
defendant bore the further burden of
establishing his defense by a pre-
ponderance of the evidence.

The consequences of a verdict of
"not guilty by reason of insanity"
were set out in 11 Del. C. §403. Upon
motion by the State (at the Attorney
General's discretion), the Court was
required to commit the acquitted
defendant to the Delaware State
Hospital. There the defendant
remained until the Superior Court in
the county where the defendant was
tried determined that "the public
safety would not be endangered by
his release." The Court was required
to reconsider detention after one year,
and at any time thereafter on motion



by the defendant or when advised by
the Delaware State Hospital. The
committed defendant was free to
petition the Court at any time, and
was entitled to release upon a
showing that he was "not likely to
commit serious harm to others or to
property." In Re Dio Lewis, 402 A.2d
1115 (Del. Supr., 1979). While the
burden was on the defendant to make
such a showing, once he did so, he
was entitled to release outright, and
the Court retained no supervisory or
probationary authority over him.

The recent amendment of Title 11
has drastically modified the tradi-
tional approach to mental illness as a
defense. It has also created some
serious procedural ambiguities.

The heading of 11 Del. C. §401 has
been redesignated "Mental Illness or
Psychiatric Disorder." A defendant
who "lacks substantial capacity to
appreciate the wrongfulness of his
conduct" because of mental illness or
defect may still defend a criminal
charge, and if he proves by a pre-
ponderance of the evidence his
insanity and the causal connection to
his actions, he can still be found
"not guilty by reason of insanity",
subject to the commitment and
release procedures described above.

The object of the new law is to
abolish "irresistible impulse" as a
defense. Henceforth, if the trier of fact
determines that at the time of the
conduct charged, the defendant was
suffering from a "psychiatric
disorder" which left the defendant
unable "to choose whether to do the
act or refrain from doing it", he will
return a verdict of guilty but mentally
ill. Such a verdict is also warranted
where a defendant suffered from a
psychiatric disorder which "sub-
stantially disturbed such person's
thinking, feeling or behavior." Del.
C. §401(b). A defendant who because
of psychiatric disorder lacks
sufficient will power to choose
between a wicked act and abstention,
will no longer have resort to the
"defense" of insanity. He will now be
limited to establishing that his guilt
arises from mental illness.

The subsection now appears both
to give and to take away: The term
"psychiatric disorder" seems to allow
a broader range of emotional impair-
ments as grounds for ascribing guilt
to mental illness. The effect of the
disability need not be so severe; it is
now necessary only that the
psychiatric disorder substantially
disturb thinking, feeling or behavior.

The new law arguably extends
"guilty but mentally ill" to many
offenders who in the past have been
adjudged guilty or not guilty and
nothing else. Nonetheless, the law
deprives a broad range of mentally ill
offenders of the advantages of tradi-
tional examination of their disorders.
For example, in a recent Superior
Court trial, State v. Terence Figurell,
the defendant had been charged with
multiple counts of reckless endanger-
ing and possession of a deadly
weapon during the commission of a
felony, arising out of a shooting
spree. The defendant, a former Wil-
mington police officer and Vietnam
war veteran, defended on the ground
that his post traumatic stress disorder
made him unable to choose between
acting and refraining. The defendant
was found not guilty by reason of
insanity and, after establishing the
present absence of the illness and the
absence of any threat to the
community, was released from the
State Hospital after a short stay. Such
a defense today would not be
available, and a verdict of guilty but
mentally ill would send the
defendant to jail for at least five years
minus time spent in the State
Hospital.

A lurking problem with this new
legislation arises from the procedures
it establishes for determining
whether a defendant is guilty but
mentally ill. In order to illustrate, it is
necessary to recite new 11 Del. C.
§408(a) in its entirety:

"(a) Where a defendant's defense is
based upon allegations which, if true
would be grounds for a verdict of
'guilty, but mentally ill' or the
defendant desires to enter a plea to
that effect, no finding of 'guilty, but
mentally ill' shall be rendered until
the trier of fact has examined all
appropriate reports (including the
presentence investigation); has held a
hearing on the sole issue of the
defendant's mental illness, at which
either party may present evidence;
and is satisfied that the defendant was
in fact mentally ill at the time of the
offense to which the plea is entered.
Where the trier of fact, after such
hearing, is not satisfied that the
defendant was mentally ill at the time
of the offense, or determines that the
facts do not support a 'guilty but
mentally ill' plea, he shall strike such
plea, or permit such plea to be
withdrawn by the defendant. A
defendant whose plea is not accepted
by the trier of fact shall be entitled to a

jury trial, except that if a defendant
subsequently waives his right to a
jury trial, the judge who presided at
the hearing on mental illness shall
not preside at the trial."

There would appear to be no
problem where the defendant seeks to
enter a plea of guilty but mentally ill.
The judge will presumably be the
trier of fact, will examine all of the
reports, including a presentence
investigation, and will conduct the
hearing. If the judge is convinced of
the defendant's mental illness, he
will make a finding to that effect and
will sentence him. If, however, the
judge refuses to make such a finding,
the plea is stricken and the defendant
is entitled to a jury trial. The statute
seems to permit the defendant to
assert the defense of "guilty but
mentally ill" again. However, the
"trier of fact" must then examine all
the reports as well as a presentence
investigation which will not even
have been completed if a defendant
has not plead guilty. The statute is
not clear about who has the burden of
proof under these circumstances and
what that burden is. Another
question—this time constitutional
—would arise if a jury rejected the
defendant's "guilty but mentally ill"
claim and then returned a straight
guilty verdict. Suffice it to say that
there are significant procedural
problems which do not appear to
have been carefully analyzed in the
legislative rush to respond to the
Hinckley verdict.

The treatment of a "guilty but
mentally ill" offender has not been
similarly left to the imagination.
Such a defendant may be sentenced to
any term of imprisonment to which
he could have been sentenced had he
been found guilty, 11 Del. C. §408(d).
However, the defendant, while
remaining in the "custody" of the
Department of Corrections, shall be
confined to the Delaware State
Hospital for evaluation and
treatment. The hospital may
discharge the defendant and return
him to the Department of
Corrections whenever that facility
believes that it is "in the best interest
of the defendant". It should be noted
here that there are no specific
statutory provisions allowing for
judicial review of this decision. The
statute does provide that "where the
Court finds that the offender, before
completing his sentence, no longer
needs nor could benefit from
treatment for his mental illness, the
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offender shall be remanded to the
Department of Corrections." Es-
sentially, then, upon such a verdict,
the defendant will be taken to the
Delaware State Hospital until such
time as treatment is no longer "in his
best interest," at which time he will
be sent to jail and treated just likeany
other convicted defendant who seeks
release. He will receive a credit
towards his sentence for time spent at
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the Delaware State Hospital.
Other provisions in the statute

relating to treatment of offenders deal
with probation and parole.
Essentially, they require consulta-
tion with the Delaware State
Hospital by the Parole Board before
releasing an offender, and close
supervision with counseling there-
after. When a court decides on
probation, upon recommendation by
the Attorney General, treatment must
be a condition.

Finally, 11 Del. C. §403(c) provides
a mechanism whereby a patient
committed upon a finding of not
guilty by reason of insanity, or of
incompetency to stand trial or to be
sentenced, may obtain partial release
for certain outside programs at the
specific designation of the Hospital
Director.

Delaware is one of several juris-
dictions which have passed similar
statutes. In Michigan, a pioneer in
this approach, there is evidence that
the law is ineffectual: one study
suggests that seventy-five percent
(75%) of the convicts went straight to
prison and received no treatment.
Idaho has gone so far as to eliminate

the defense almost completely.
Whatever the experience in other

jurisdictions, the traditional insanity
defense has not been of much help to
defendants in Delaware. Juries have
been skeptical of the defense,
rejecting the claim in numerous
Superior Court trials. Almost all
verdicts of not guilty by reason of
mental illness have been rendered by
judges sitting without juries, almost
always in cases where the medical
experts' testimony has agreed. Until
the recent verdict in the Figurellcase,
there has not been a New Castle
County jury verdict of not guilty by
reason of insanity for at least nine
years.

How the new law will work cannot
be foretold: there has been only one
case arising under it. Specific pro-
cedures and jury instructions are now
being worked out by the Superior
Court and will soon be promulgated.
The wisdom of the legislation must
be tested by experience. In the mean-
time, the courts will strive to construe
a statute enacted in hasty indigna-
tions, rich in uncertain implication,
tantalizingly incomplete in substan-
tive content. •
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Health Care Costs and the
Legal Profession

W. MICHAEL IRELAND

F or ten years, health costs have
been rising faster than the rate
of inflation. The tremendous

growth in the health care industry
has had a two-sided effect. The
industry now employs directly and
indirectly over 12 million people
(just imagine unemployment rates
without them) and provides the
world's best health care. The flip side
is cost. In 1965 we spent $42 billion
on health care. By 1982, the bill had
risen to $300 billion, or 10% of our
gross national product.

Many critics suggest that no sector
of the economy can continue to
afford this rate of growth and that we
must restrict it. Other nations have
already done so. The Canadian
health care system, under strict
control since 1962, is less expensive
than ours: roughly 8% of Canada's
GNP is for health. The human costs
are waiting lists for hospital
admissions. In South Saskatchewan
Hospital in Regina, "urgent" candi-
dates for open heart surgey may
languish for six months. Situations
like that are rare in this country.
During the 1980s and 90s, we will
have to decide between continued
growth and restriction. As attorneys,
we shall play four major roles in
these decisions.
• as users of the health care system;
• as active community members,

making our views known;
• as employers, financing health

care through insurance; and
• as attorneys, advising clients and

legislators, and in litigation.
I should like to talk about the

fourth role:
Analysts have identified many

reasons for the dramatic rise in health
care costs. The principal ones are
lack of competition, Federal inter-
vention, modern technology,
including medical specialization and
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defensive medicine, and unhealthy
lifestyles.
Lack of Competition

In health care, general economic
theory has been set on its ear. We are
taught in Economics 101 that supply
rises to meet demand; but in health
care, demand has historically risen to
meet supply. As new hospital beds
are built, they are filled. Perhaps the
best example of this topsy-turvy
economic behavior is a federal
medical school grant program begun

W. Michael Ireland, Senior Vice
President of Blue Cross & Blue Shield of
Delaware, Incorporated, graduated in
1971 from the School of Foreign Service at
Georgetown University and in 1974 from
the University of Detroit Law School.
Formerly an Assistant to General
Counsel at Blue Cross Blue Shield of
Michigan, he joined Blue Cross Blue
Shield of Delaware as Legal Counsel in
1976, moved into corporate management
in 1980 as Vice President of Corporate
Relations, and became Senior Vice
President in June, 1981. Mike is also a
member of the Board of Directors of the
Delaware Safety Council.

Mike is more than a writing con-
tributor to DELAWARE LAWYER. Over
a year ago Mike, in his capacity as Chair-
man of the Delaware Bar Association
Publications Committee, was working
with Ed Golin of Gauge Corporation in
developing a sophisticated newsletter.
Along came Harold Schmittinger—
President of our sponsor, Delaware Bar
Foundation—and suggested an even
more ambitious project, the formation of
what is now DELAWARE LAWYER.

in the early 1970s. The government,
theorizing that lack of competition
among physicians was a major cause
of rising costs, began giving medical
schools grants based upon enroll-
ment. The incentive was not ignored.
Enrollment increased and a greater
supply of physicians followed.
Everyone but the most optimistic
bureaucrat agrees that this has added
to health care inflation, instead of
curbing it.

On the hospital supply side
(perhaps because of the failure of the
medical school grant program), the
government took the opposite
approach and enacted health
planning laws to restrict growth in
the supply of hospital beds and other
capital expenditures. The results
have been favorable, but pressures to
move away from regulation are
growing.

By and large, the nation's hospitals
are old. They are wearing out and
need to be replaced. Arthur Henkel of
Kidder Peabody estimates that
hospitals will need $193 billion just
to maintain current capacity.
Delaware is not immune: in 1983,
health care costs will rise $9 million
for expansion and renovations alone.
In 1984, another $9 million will be
added over and above "normal"
increases. Between 1985 and 1988,
over $50 million will be added to
Delaware health care bills.

Cost increases and the raging
debate between capacity control and
competition have raised antitrust
concerns. Since the mid 1970s, the
U.S. Supreme Court has stripped
away many of the health care
industry's treasured antitrust
exemptions, from the "learned pro-
fession" exemption, through the
narrowing of McCarran Ferguson
"business of insurance" exemption.
Heavy legal expenses have become a



resultant part of our health care bill.
The Supreme Court has also ruled
that: the operation of a hospital can
be traced to interstate competition,
that competition does exist within
the industry, and that concerted
action of a professional society which
results in savings is still concerted
action. Decisions of this type have
opened the courthouse doors to
public and private litigants. The
publicity associated with health care
cost has whetted the appetites of
antitrust enforcers, and costly investi-
gations abound. You may advise a
client to proceed with a cost saving
device, and a year later learn that the
FTC is about to investigate his
innovation.

There are private actions, too.
Health maintenance organizations
and insurers complain of anti-
competitive behavior by medical
societies. Physicians complain that
so-called "cost containment"
activities by insurers are anti-
competitive. They also complain
that hospitals deny them staff
privileges, and that limits on fees
amount to price fixing.

We may expect actions by health
care providers against business
coalitions, preferred provider organi-
zations, and others for restraint of
trade, by government enforcement
agencies complaining of "lessened"
competition arising from cooper-
ative ventures between hospitals and
from hospital mergers, and by those
resentful of ethical advertising
restrictions imposed by medical
professional societies.

Since the list could include
hundreds of possible causes of action,
continual antitrust education of your
health care clients is essential. While
advising clients of antitrust risks, the
attorney must be careful not to put up
insurmountable barriers. "Playing it
safe" will stifle badly needed innova-
tion. The client who always gets
"No" answers will eventually step
out without advice and, as luck
would have it, that step may be the
riskiest he has ever taken.
Federal Intervention

It's difficult to imagine an industry
more beset by federal agencies.
Regulatory intervention (and rapid
health care cost inflation) began in
1965 with Medicare. The 1982
national health care bill was 41%
financed by federal, state and local
governments, even though as much
as 25% of the private sector hospital
bill has been "shifted" from the

government by federal legislation
and regulation. Resultant medicare
hospital reimbursement regulations
have created subspecialities within
the accounting and legal professions.

The lawyer must advise the client
about the direction in which federal
laws and regulations are heading and
keep him up-to-date. One need only
remember the effect of ERISA on
business client health insurance.
Subsequently the Pregnancy
Disability Act and its regulations, the
Age Discrimination Act and its
regulations, TEFRA and its two sets
(one by the Department of Labor and
the other by HCFA—and yes, they are
conflicting) to name but a few,
brought the regulation of health care
and insurance to the vexed attention
of all employers. Future govern-
mental involvement should be even
more complex. The SEC will follow
proprietary hospital corporations
into the health care market (imagine
the discussions in a §10b(5)
disclosure of malpractice and growth
potential for filling hospital beds)"
The potential for new civil rights
actions is nearly unlimited. "Do all
Americans have a right to equal
access to quality health care?" We
may expect to be expensively en-
lightened.

To make things more menacing,
the government has not shied away
from retroactive health care
decisions. In advising a potential
investor or an individual proprietor,
the attorney must describe both the
present state of law and regulation
and the likelihood and contours of
future intervention. The practitioner
of health law covers a very big legal
territory, and keeping current is
difficult. A specialty association, the
National Health Lawyer Associa-
tion, has grown faster than health
costs over the past ten years. Finally,
as TEFRA has shown, just because
your client's business has nothing to
do with health care, there is no
guarantee that governmental
initiative won't embroil that
business.
Modern Technology and
Medical Specialization

Over the past twenty years, there
has been an explosion in medical
technology. Yesterday's miracles,
such as micro surgery, laser surgery,
CAT Scanners (Computerized Axial
Tomography) autoblood analyzers,
heart transplants and infant liver
transplants, are commonplace. We
confidently foresee breakthroughs

such as NMR scanners (nuclear
magnetic resonance) to replace the
CAT Scanner, organ transplants, and
genetic engineering. The change in
medical practice has had three major
results. First: medical professionals
now work miracles, and the quality
of life has improved dramatically.
Second: given these rapid advances, it
is impossible for a physician to stay
on top of the broad field of medicine.
Physicians were once divided
generally into two classes—medicine
and surgery. Today there are over 20
recognized specialties and, within
each of them, subspecialties. Third:
as you might have already guessed,
the first two developments have made
health care much more costly. New
equipment is never less expensive
than its predecessor. CAT Scanners
cost up to $1 million. NMR Scanners
will probably cost between $2 and $3
million. (The coincidence of this new
age of medical technology, with the
opening of federal Medicare coffers,
is too ripe not to mention.) Special-
ists are compensated more richly
than general practitioners. Further-
more, the whole profession is
becoming a grouping of specialists to
the exclusion of the generalist.
Today, the closest thing to a general
practitioner is a "Board Certified
Family Practitioner".

These changes bear significantly
on the lawyer's role. Our profession
has received some of the blame for
increasing health costs, in part
because of the medical malpractice
"crisis" of the late 1970s and the
consequent resort to "defensive
medicine". The accusation: to deflect
malpractice suits and awards, we
encourage physician clients to run
test after test to ensure isolation from
liability. I venture gingerly into a
legal subspecialty to suggest that the
lawyer in preventative consultation
take a more realistic approach, since
the indiscriminate use of tests may be
fertile of still more malpractice
actions. Clients should be counselled
to spend time with their patients.
The patient will get to know the
physician—too often not the case
today, given specialization. The
physician can make sure the expec-
tations of the patient are realistic.
Personal professional relationships
and proper patient expectations will
avoid malpractice complaints much
more effectively than batteries of
tests.

The future of legal practice in
health care is beyond my ken.
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Certainly, those members of the Bar
who deal with regulatory agencies
such as the FDA can expect that
pleasure to continue. One can also
reasonably foresee, given trends in
product liability and the rapid
development of medical technology,
that many businesses never before
involved in health care industry will
be supplying goods and services for
health care. They should gird them-
selves for new liabilities.
Unhealthy Lifestyles

Health care analysts project that
approximately 50% of the nation's
medical costs arise from unwhole-
some living. We could halve those
bills if we could stop self-inflicted
injuries, illnesses, and disease, while
increasing productivity through
reduced absenteeism and loss of skills
due to employee death. Targets:
drinking, smoking, unsafe driving,
stress, lack of exercise, and weight.

My advice here is not to the lawyer
as a lawyer, but to the lawyer as a
productive member of society. When,
as a young lawyer, I first saw the list
of controllable factors, I couldn't
help but think it was a catalogue of
reasons for high health insurance
premiums paid by attorneys. Reflect
a moment, then look in the mirror
and then at your peers. How many
lawyers do not run afoul of at least
one of these health threats? Drinking
does not mean alcoholism. Smoking
is not limited to cigarettes. Driving
includes rushing to court and home.
Who would ever consider the law a
non-stressful profession? Walking
the stairways of the Public Building
is not adequate exercise. Life
insurance companies' liberalized
height-weight tables do not evidence
a modified view of the ideal so much
as unwholesome realities. Lawyers
can produce more and enjoy an
improved quality of life if they will
only control the controllable. They
can also serve as role models and
thereby help lower the nation's
health care bill.

Obviously, this short article could
not possibly address the many areas
where the practice of law meets the
health care industry. What I hope I
have conveyed is my conviction that
health care law is no longer limited to
tax and tort, serving on a hospital
board, and giving free legal advice to
chief officers of the hospital. Today
the field is complex and it's going to
be more complex. The lawyer's role
in the rendition of effective and cost-
effective health care will be vital. •
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A New
Nursing Practice Act

Michele Bockrath, President of the
Delaware Nurses' Association and a
formidably well-educated professional, is
a natural spokeswoman for her
profession in Delaware, as it emerges
from a traditional role to a state of
advanced proficiency. Ms. Bockrath is a
graduate of the University of Delaware;
she holds a masters degree from the
School of Nursing at the University of
Pennsylvania and is presently a candidate
for a doctoral degree from the University
of Maryland School of Nursing. She has
had wide-spread professional practice
and teaching experience in diverse
specialties both in hospitals and
institutions of higher learning. She is a
contributing author to Nursing
Diagnosis Clinical Application in Care
Planning which will be published in the
near future by the Lippincott Company.

Recent legislation takes a big step forward in validating
what has been common practice among highly trained

nurses . . . It recognizes the propriety of diagnosis by nurses.

MICHELE BOCKRATH, R.N., M.S.N.

O n May 10 Governor du Pont
signed into law a new Nurs-
ing Practice Act. The pre-

vious act had become law in October
1963 and had been modified by only a
few minor amendments 13 years ago.
The new act is a triumph of realism,
in which responsible nurs ing
behavior in a much changed medical
environment is accorded statutory
recognition.

Delaware has more than 7,000
registered nurses and more than 1,800
licensed practical nurses. Together
they account for 77% of the licensed
health care practitioners in the State.
A profession of this importance in
health care deserves an up-to-date
statutory scheme of regulation, and it
now has it.

The new act takes a big step
forward in validating what has been
common practice among highly
trained nurses for at least a decade: it
recognizes the propriety of diagnosis
by nurses. The new act defines

nursing diagnosis as the "identifi-
cation of an individual's actual or
potential health needs obtained from
nursing assessment data and which
are amenable to nursing interven-
tions." The act also carefully
distinguishes a nursing diagnosis
from a medical, osteopathic, or
dental one. The authority of a nurse
to engage in diagnosis (accurate
judgment of a patient's needs)
permits a more individualized and
competent means of planning, with
consequently better patient care.

The new act also recognizes that
registered nurses are exceptionally
well-educated professionals. The
former act did not recognize nurses
with specialized education beyond
basic entry level, who should be
licensed to carry out more advanced
nursing functions. The new act
defines an advanced registered nurse
practitioner as "a currently licensed
registered nurse who has gained
added knowledge and skills through
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an organized post-basic program of
study and experience and who has
met certification requirements as
approved by the Board of Nursing
and is designated to perform
advanced specialized nursing
practices." This should lead to better
health maintenance care, minimiza-
tion of preventable illness, and
reduction of health care costs.

The new act also reorganizes the
Board of Nursing. It previously
consisted of 7 members—5 registered
nurses and 2 licensed practical
nurses. The new act expands the
Board to 11 members, the previous
composition plus 2 additional
practical nurses and two public
members. By putting consumers as
well as professionals on the Board,
the act seeks to provide a broader
perspective on the quality of health
care. The new act also renders
eligible as Board members, those
nurses who do not possess
baccalaureate degrees, but who are
licensed for the conduct of their
profession. A new insistence on a
Board member's 3 years active
practice during the 5 years preceding
appointment stresses familiarity
with current professional conduct.
The act also makes it very plain that
the public members must be indepen-
dent. Affiliation with any licensed
health care occupation board or
employment in any health care insti-
tution bars appointment as a public
member.

The n o m i n a t i o n process
previously used for the selection of
Board members has been broadened
to authorize nominations by
recognized clinical specialty

organizations. This reflects the recent
formation of nursing groups that
keep nurses in specialty areas abreast
of their skills.

The new act sets up categories of
advanced registered nurse practition-
ers and standards for practitioners in
each category. By regulation the
Board may establish standards to
insure good nursing practice in the
several categories. (The Board is
directed to consult with other
registered nurse practitioners,
physicians, and health care
organizations who use advanced
registered nurse practitioners.) Those
nurses seeking licensure in Delaware
by reciprocity and who have been
inactive professionally for over five
years are now required to success-
fully complete an approved refresher
course before approval.

Like the former act, the new one
specifically exempts nursing admin-
istered by friends or family members,
nursing rendered during an epidemic
or a disaster, and nursing by a nurse's
aide or an attendant under adequate
supervision. The act carefully
exempts from regulation non-
medical nursing administered by
prayer or other spiritual means in
accordance with the tenets of a
religious denomination.

There is a further exception which
I find unsettling, and the profession
as a whole regards as controversial:
non-professional aides under the
supervision of professionals are
excepted from the operation of the
act. I think this poses a danger to a
profession which, first and foremost,
strives to provide optimal health care
and to ensure that only the competent

practice. The public frequently
identifies a nurse, not by her skill, but
by her attire. The non-regulation of
the untrained, camouflaged in
uniforms for the administration of
nursing responsibilities, can only
confuse the consumer of health care.
He should be aware that not all
nurses wear white and that all who
wear white are not nurses.

The new act is less than perfect in a
further particular: it exempts those
designated as child care providers
employed in day care centers, child
care homes, residential child care
facilities regulated by the State, foster
homes, g roup homes, and
rehabilitation centers for the de-
velopmentally disabled. These
exempted practi t ioners may
administer medication, other than by
injection, provided the medication is
in the original container and
properly labeled. The act proposes
that child care providers exempt
under this section be required to
complete a medication training
program. The interests of pro-
fessionalism and good care will
require us to watch the operation of
this exemption very closely.

To sum up: the new act (which
generated a good deal of controversy
and opposition, and was a culmin-
ation of many hours of discussion
and compromise before it reached the
Governor's desk) was much needed.
It may not be perfect, but it is a major
improvement. By coming to grips
with realities of medical and nursing
practice today, it can only lead to
better and more discriminating
regulation and the delivery of
superior health services. •
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Peering Down the
Retrospectroscope
The ever-present menace of suit has caused physicians
to treat patients as potential adversaries.

Jane Roth, doyenne of (he medical
malpractice bar, is of the third generation
of her family to be a member of Richards,
Layton & Finger, the firm founded by her
grandfather, Robert H. Richards, Sr.
(Vide inaugural issue of DELAWARE
LAWYER, May, 1982). Jane, a graduate
of Smith and Harvard Law School,
embarked on a practice heavy in medical-
legal matters under the tutelage of the late
Rodney M. Layton. Jane is married to the
Honorable William V. Roth, our senior
United States Senator.

JANE R. ROTH

I n the early spring of 1974, I was
dining at the Hotel Intourist in
Moscow. The orchestra was

playing and many diners were
dancing to the music. Someone
bumped a table, knocking a wine
glass to the floor. The shattered glass
lay in the path to the dance floor,
lending a crunching sound to the
footsteps of those passing by. A
waiter, noticing this, kicked the
largest hunk of glass under a nearby
table, but left the rest.

I remarked to our Russian host that
in an American restaurant, the
waiters would have swept up the
glass as soon as possible for fear a
patron would slip on the pieces and
injure himself. Viktor replied "Oh,
but that would be his fault for not
looking where he was walking."

The lesson I learned that evening
was, of course, a simple one: the
American legal system can be effec-
tive in reducing the hazards we
encounter in our daily lives.

I now spend a great deal of my
professional life defending phy-
sicians and hospitals in medical
malpractice actions. From this
experience, I have had occasion to
ponder whether malpractice litiga-
tion has served any beneficial
purpose in promoting better medical
care in our community and in our
country—whether it has helped to

clear the broken glass from the floor
of the physician's office.

The physicians do not seem to
think that it has. I have discussed
medical malpractice with many
doctors. At a round table session on
malpractice, I threw out the ques-
tion: "What benefits or increase in
quality of medical care do you think
malpractice litigation, or its threat,
has produced?" The doctors had a
great deal to say about malpractice
litigation and their dislike of it, but
my question wasn't answered.

I think that this apparent belief of
physicians, that malpractice litiga-
tion has served no beneficial purpose,
arises from the fact that every
physician knows that he may exercise
his professional skill and experience
according to the highest standard of
care, but if the patient isn't cured, he
may still be sued and his professional
reputation attacked. This ever
present menace of suit has caused
physicians to treat patients as
potential adversaries and has
destroyed between some physicians
and pa t i en t s the persona l
relationship that may work, along
with medical science, to help cure the
ill.

Certainly the threat of being sued
has had some tangible effects on the
practice of medicine. Without doubt,
the number of x-rays taken and other

diagnostic tests performed has been
inflated by the malpractice specter.
Many of these tests have been
needless. A few have turned up un-
suspected problems or injuries. The
fear that, if the unsuspected is not
discovered, the physician will be
accused of malpractice, has led to the
practice of defensive medicine—to
the performance of many tests that a
physician, in the exercise of his best
professional judgment, really doesn't
think are necessary.

Few patients wili protest that an x-
ray isn't needed. I have found myself
in just this situation when I brought
my son to an emergency room with a
cut finger. As Bud was led off to have
his finger x-rayed, I realized that
there was no need for the x-ray. How-
ever, rather than jumping up to
protest, I sat back and relaxed again,
with the reassuring thought that the
cost of the x-ray was covered by my
medical insurance.

An obvious result is that defensive
medicine is increasing the cost of our
medical care and of our medical
insurance. In addition, the cost of the
malpractice insurance, necessary to
protect the physician and the
hospital from the consequences of
being sued, is playing a significant
and increasing role in the price we
pay for medical care. Here in Del-
aware, where malpractice premiums
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are considerably lower than in some
other areas of the country, surgical
specialists still have a premium to
pay that averages out to a $100 cost
every day the office is opened—a cost
that will ultimately be born by the
patients. If such a surgeon sees 20
patients a day, that is $5 a head to
cover the malpractice premium.

Another example of the cost to the
community of high malpractice
premiums is the growing impracti-
cality of a semi-active practice. Many
physicians, as they grow older, would
like to partially withdraw from
practice, treat a few selected patients,
and provide advice and consultation
to their colleagues. However, such a
physician's malpractice premium
will remain the same even though his
patients are fewer. It becomes eco-
nomically impossible to practice at
less than full patient load. The com-
munity loses the wisdom and
experience of an elder physician who
can't afford to cut down his practice
but must cut it off completely.

I do not pretend that in my defense
of malpractice cases I have not
encountered instances of negligent or
incompetent physicians. There are
physicians who attempt procedures
they are not capable of doing. There
are physicians who, although com-
petent, have through poor judgment
or a momentary lack of attention,
committed errors. There are also
physicians who, using all their skill,
training and experience, make a
judgment that, with hindsight, is not
the best decision for that particular
patient.

A disturbing aspect of medical
malpractice is that, when a case
comes to trial, the point that is
emphasized to the jury often is the
poor result to the patient. Lost in a
forest of scientific jargon is the
deliberative process that the
physician went through in order to
decide on the course of treatment he
chose for the patient. For this reason,
because of the focus that the plaintiff
will place on result, the question of
whether or not the physician con-
formed to the appropriate standard of
care may lose its importance in the
eyes of a lay jury. Yet this same
potential of failing to distinguish a
well-reasoned decision on treatment
which ends with a poor result from
negligent treatment is what creates
the situation physicians find so
oppressive.

In preparing the defense of a
malpractice suit, it is particularly
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important to find an expert witness
who not only can support the
conduct of the defendant physician
but can do so in language which is
convincing and comprehensible to
the jury.

Medical malpractice litigation is,
perhaps as much as any type of liti-
gation, the arena of the expert. It has
been recognized for years that a jury
of laymen cannot establish the
standard of care required of
physicians. The burden in a mal-
practice case is on the plaintiff to
demonstrate by expert testimony
what is the standard of care required
of the defendant and how the
defendant failed to meet that
standard. When a plaintiff has made
such a showing, the defendant must
then produce testimony on the

Without doubt, the number of
x-rays and other diagnostic
tests has been inflated by the
malpractice specter. Many of
these tests have been useless;
few have turned up unsus-
pected problems. Fear of being
accused of malpractice has led
to the practice of defensive
medicine.

standard of care, defendant's version,
and on the fact that the defendant met
that standard.

The fear of the defense, when
plaintiff has produced an expert, is
that the jury will listen to the
evidence of injury to the plaintiff,
supported by plaintiff's expert's testi-
mony on violation by the defendant
of his duty of care to plaintiff, and
that the jury will decide for plaintiff
on that basis, without giving
sufficient credence to the testimony
of defendant's expert.

This apprehension of the defense is
particularly heightened when plain-
tiffs bring in a "traveling expert"—a
physician whose primary occupation
is not practicing medicine but testify-
ing in court on the practice of
medicine. Such "travelling experts"
seem to testify primarily on behalf of
plaintiffs. The credentials of many of
them do not bear up their qualifica-

tions to testify on the aspect of
medical care that may be in litiga-
tion.

During the first half of the 1970s,
certain such "travelling experts"
showed up in Delaware. A surgeon,
partially crippled by polio and no
longer able to endure the physical
demands of major surgery, joined the
ranks of the "travelling experts" and
came to Wilmington to testify on the
standard of care required in perform-
ing vasectomies for sterilization. It
became apparent that this physician
had not performed a vasectomy in 15
to 20 years, and then not for steril-
ization but as part of surgery to
remove the prostate. In the ensuing
years the technique of vasectomies
had changed considerably in view of
the increasing demand for sterliza-
tions. However, the jury, hearing the
expert's testimony that just because
the vasectomy had not been
successful, it must have been
negligently done, found in favor of
plaintiffs.

In the above case, the Court did,
after the verdict, rule that plaintiffs'
expert was not qualified and ordered
a new trial. Peters v. Gelb, Del.
Super., 303 A.2d 685 (1973), aff'd 3H
A.2d 901. Nevertheless, this is an
example of the persuasive power of
an unqualified expert witness to
sway a lay jury.

In reaction to the threat of such a
peripatetic expert, ready to testify on
the practice of any medical specialty
in any part of the country, the
Delaware legislature did, in enacting
the Malpractice Insurance and
Litigation Act, Title 18, Chapter 68,
of the Delaware Code, create
standards for the qualifications of
experts. These standards are intended
to limit experts to those who have
actual knowledge of the standard of
medical care in Delaware or those
who come from adjoining commun-
ities, such as Baltimore or Phila-
delphia, where there is a contact and
communication between medical
communities that will ensure that an
expert, when testifying on standards
of care, is testifying on standards
applicable in Delaware.

Plaintiffs have for years com-
plained of a conspiracy of silence in
the medical community. The claim is
that one physician will not testify
against a fellow physician.

My experience has been that, in a
case of physician malpractice, there
are doctors who will recognize a
responsibility to testify for the



plaintiff and will do so. Nevertheless,
plaintiffs and their attorneys seem
more concerned about a poor result
for plaintiff rather than any actual
negligence which may have caused
that result. Those cases where
plaintiffs are unable to find an expert
are frequently just those where there
has been a poor result without any
negligence on the part of the
physician.

Plaintiffs have another tactic to
avoid this stumbling block of the lack
of an expert witness. They plead lack
of informed consent: "If the doctor
had told me about the risk of this
complication, I never would have
had the surgery." The doctor says he
did tell the patient. The patient
swears that he didn't. The whole
issue then rests on the credibility of
the parties. No wonder the legal
world seems like madness to the
medical community when, no matter
how careful or diligent a physician
may have been, his vindication in a
lawsuit rests on a swearing match
between him and the patient.

Studies have also demonstrated
that a patient may not recall what a
surgeon explained prior to an oper-
ation. When a recording or video-
tape of the conversation is played
back for the patient, it is met with
frank disbelief that the conversation
really did occur. A patient with a
serious illness facing major surgery
may not be thinking about what the
doctor is telling him. Instead of
hearing what is being said, he is
thinking "will I live," or "will I be
disabled," or "will I be able to bear
the pain." Therefore, the credibility
decision for the jury may be between
a plaintiff and a defendant who both
sincerely believe they are telling the
truth.

From the defense point of view, in
preparing such a case for trial, it is
important, to find any scrap of
evidence that corroborates your
physician's testimony. This may be
the doctor's office notes, plaintiff's
answers to interrogatories, state-
ments made by the plaintiff to others,
notes in the hospital record, or what-
ever you can dredge up.

Another tactic used by plaintiffs to
avoid the necessity of an expert
witness is the claim that the poor
result of the treatment in and of itself
is evidence of negligence, res ipsa
loquitur. Case law has developed in
Delaware that, if the bad result
occurred in a certain percentage of
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