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on us.

Wilmington Trust Company is Delaware's largest
commercial bank and has one of the nation's
largest trust departments. When you or your
clients need assistance in the form of financial
help—mortgages, personal loans, business
loans, or deposit accounts—or in the form of
financial management—trustee, executor, agent
for trustee or executor, or investment advisor—
call us. We are prepared and dedicated to serving
you in all such matters.

Charles F. Gummey
Trust Department
(302) 651-1300

Robert V. A. Harra, Jr.
Commercial Banking
Department
(302) 651-1212

WILMINGTON
TRUST



new, bold and
MfiGNiFiCENT

Set in Wilmington's fastest developing business and financial district, the 1220 Market Building stands
out as a focal point of the Brandywine Gateway. Across the street from the world headquarters of
Hercules Incorporated, the highrise structure is situated in the heart of professional and business
activity. Virtually every important business and bank in Delaware are located in the immediate area.
This prestigious office structure offers many unique design and construction features not available in
other buildings. The length and width of the building are of similar dimensions, so each floor of 10,000
square feet has an ideal square configuration permitting maximum flexibility in designing the space to
satisfy each tenant's specific needs. The same attention to fine details and tasteful appointments also
make the lobby area an impressive introduction to the building.

The 1220 Market Building is offered for lease at better than competitive rates for other office facilities in
the area.

For further details, please contact Leigh Johnstone, Vice President, Gilpin Allegheny Realty Company.

GILPIN
ALLEGHENY
R E A L T Y C O .

Hercules Plaza • 1313 N. Market Street • Wilmington, DE 19899« (302) 652-2002
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This view of the Delaware Memorial Twin Bridges shows artifice in harmony

with the nature it inhabits. Few passengers crossing these most visible man-
made presences in our landscape realize that the bridges doubly benefit us. The
Delaware River and Bay Authority, which operates the bridges, is sponsoring a
long range program to assess the river estuary and how to enhance its best use,
balanced among industry, fishing, and recreation. Tentative findings: despite
awesome sewage inputs along the Philadelphia-Trenton stretch of the Delaware,
the river's funnel shape makes it surprisingly resilient in purging itself of these
additions. A better grasp of the mechanics of the river, its tides and ecology, will
permit more discriminating and exact decisions in the interest of our envi-
ronment.
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-e there any car dealers
left In the world

who still practice the fine art
of attention to detail?

Precious lew.

Delaware Cadillac

1984 Delaware
Cadillac Coupe

Deville
IMHiK $16,000

Compare a Delaware
Cadillac with any

other luxurious
automobile.

Delaware Cadillac
Pennsylvania Avenue

& DuPont Street
Wilmington, Del.
(302) 656-3100

Open Monday, Wednesday and Thursday 8 a.m. to 9 p.m.;
Tuesday and Friday 8 a.m. to 6 p.m.; Saturday 10 a.m. to 4 p.m.
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BAR FOUNDATION CORNER

Turn to the DICTOGRAPH Crusader
for defense against the dangers
of fire and crime. Our protection
systems are born of a commit-
ment to saving lives and property.
Sustained by dedication to the
highest standards of perform-
ance and quality. Trusted for over
35 years by nearly one million
families and businesses nation-
wide and overseas.
For defense that makes a dif-
ference, contact us today.

762-7220

SECUVTY SYSTEMS

Authorized Local Dealer:
ACCURATE SECURITY SYSTEMS, INC.

824 Philadelphia Pike
Wilmington, DE 19809

R
ecently Delawareans have become familiar with the advertisement pic-
tured above. The Foundation, which is our sponsor, has mounted a no-
nonsense campaign against crime on the premise that full awareness of

consequences may lead to reflection on the part of a prospective criminal
before he surrenders to a rash and foolish impulse. (See Bar Foundation Cor-
ner at page 3 of our winter/spring 1983 issue and the remarks of Chairman
Victor Battaglia.) The Foundation is also making available bumper stickers
with the same blunt message. Like most good and useful things, this program
costs money. At our request, Foundation director William Prickett penned the
following explanation of Foundation activities and frank plea for help to the
Foundation in its good works. We hope that many of our readers will rise to
the occasion and help in furthering projects of the Foundation.

SUPPORT FOR DELAWARE BAR FOUNDATION
Delaware Bar Foundation is the non-profit arm of the Bar. Its function is to

provide a vehicle for the pro bono work of the Bar. Since its activation several
years ago, Delaware Bar Foundation has been a catalyst in several significant
areas, including a leadership role in the project to provide funds from interest
on lawyers' escrow and trust accounts (IOLTA), the above campaign on
crime, and educational programs for the schools as well as the Bench and Bar.

Members of the Bar got Delaware Bar Foundation off the ground by becom-
ing members of the Foundation. Currently, the Bar is being solicited for funds
for the Foundation by becoming members of the Foundation for the current
year.

DELAWARE BAR FOUNDATION
Board of Directors

Victor F. Battaglia, Chairman

O. Francis Biondi
Edmund N. Carpenter, II
Honorable Henry R. Horsey
William Prickett

Bruce M. Stargatt
Charles H. Toliver, IV
Charles E. Welch
William E. Wright
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EDITORS' PAGE

he environmental issues of the
1970s and 1980s are rapidly
ceasing to be abstract national

issues, and becoming concrete neigh-
borhood ones. If the press has sensa-
tionalized the issues, it has surely cap-
tured public attention because we are
beginning to realize that a resolution
affects us personally and immediate-
ly. Thus, these issues generate a pecu-
liarly intense heat, reflected in politi-
cal, legal, and regulatory debate. The
controversy is fed by the fact that
resolution of the issues (or a default
in resolution) may create long-lasting,
perhaps irreversible consequences.

Here the law acts with a special
responsibility. Unlike many regulated
areas, there is no "free market" alter-
native to environmental regulation.
So long as the air is free to breathe
and the water free to take (if one pays
the cost of the taking) the "free
market" will not value what we stand
to lose once it is spoiled. Polluted air
and water are not cost entries on any
industrial balance sheet. To industry,
the immediate cost of curing
pollution will nearly always exceed
the short-run cost of polluting. The
free market contains no balance
wheel that pulls us toward preventing
pollution. So, it seems the law must
intrude, but the greatest controversy
is over when and how that interven-
tion should take place.

If a perfect environment is impos-
sible, how imperfect can we afford to
be and, conversely, how close to per-
fection can we afford to get?

The bulk of this issue examines
some of Delaware's environmental
ailments. This eclectic grouping of
articles offers no grand schemes,
scholarly abstractions or political po-
lemics. It consists of the observations
of persons active, personally or pro-
fessionally, in that large region so
vaguely called "the environment."
As always, we hope that these obser-

vations may spark some controversy
and debate.

David C. McBride

Dave is principally responsible for the
design of this issue and the com-
missioning of articles. Many Thanks.

The Editors
* * * *

At the east end of the lobby of the
Nemours Building in Wilmington
there is a piece of institutional art, a
mural portraying the blessings of
chemistry. On the left an impover-
ished family in rags struggle up a
rocky path, looking none too damned
pleased about a life devoid of
synthetic fibers. On the right,
separated from the folks on the left,
as sheep from goats (separated in fact
by an aluminum genie clutching a test
tube) stands a family positively
wallowing in the blessings of chemical
know-how. Glowing with health,
neatly clad, and wreathed in smiles,
father, mother, and kiddies stand
before a road clogged with motor cars
in the shadow of a great city where a
factory chimney belches puffs of
wholesome industrial smoke. Well,
how times change! And then how
they change again! The Nemours
Building mural, surely the object of
sniggers during the 1960s and early
1970s, may once again be speaking
truths that we disregard at our peril.
As people need work to eat, we had
best find ways to be environmentally
sound without being economically
arid. The articles in this issue suggest
strongly to us the prospect of a more
reasoned environmental discourse
than that prevailing during the
brouhaha of a decade ago. The
debate is becoming sane and civil,
and for this, we believe, the insti-
tution of law should enjoy at least
some of our thanks.

W.E.W.

Olsten
Litigation
Support

Specialists
The Proven Performers

Law firms who have used our litigation
support services keep coming back for
more. Here's why . . .

Reliability. Litigation support work takes
special skills and personalities. Our ex-
clusive evaluation program ensures reli-
able performance. Each specialist is ref-
erenced, bonded and insured.

Confidence. Olsten has been providing
competent assistance nationwide for
over 25 years. Our clients have complete
confidence in our performance. You will
too!

Guarantee. Many law firms find our ser-
vices indispensible. Call us to find out
how we guarantee your satisfaction.

TEMPOR/IRYSERflCES

Wilmington

575-1700

Concord Plaza Newark Dover

478-6110 738-3500 734-5379

THORNAPPLE LTD.
Art for Corporate Interiors

Fine Legal Prints
and Old Deeds

A wide selection of
contemporary and traditional

art suitable for law offices

302-475-5096

View a variety of prints
at your convenience
in your office.
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Delaware Trusts new,
personal line of credit
for homeowners
Now Delaware Trust offers homeowners a
personal line of credit from $5,000.00 to
$50,000.00. With Equity Line, you're guaran-
teed cash anytime you need it, for any reason.
In fact, once you establish your Equity Line,
you may never have to apply for a loan again!

It's easy to apply for your Equity Line. And, as
soon as the application is approved, usually
within 24 hours, you'll have instant purchasing
power. Plus, you will automatically qualify for a
Delaware Trust VISA or MasterCard ($1,000
minimum), with 24-Hour Teller convenience.

How much does Equity Line cost? When you
draw on your line of credit by writing one of
your special Equity Line checks, you pay only
on the amount in use. There is a nominal one
time application and settlement fee but no

other points or prepayment penalties. The
Equity Line interest rate varies with Delaware
Trust prime. Your low monthly payment will be
only 2.20% of the outstanding balance, or
$100, whichever is greater.

For your Equity Line application and informa-
tion on Equity Line and other Delaware Trust
Home Equity Loan plans, call Janet Mack at
421-7289, or mail the coupon below.

'bank where people make the difference'

TRUST
COMPANY
Member FDIC

• Send an Equity Line application to me!

• Tell me more about Equity Line!

z • Tell me about other Home Equity Loans!

I NAME

| STREET

CITY.

STATE. .Z IP .

PHONE.
tOUAL HOUSING
LENDER Complete and mail to Delaware Trust Company,

Wilmington, DE 19899.
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How to Reach Environmental
Integrity

WILLIAM G. SIMERAL

Last June William G. Simeral, Ex-
ecutive Vice President of the duPont
Company, addressed the annual
meeting of the Chemical Manufactur-
ers Association in his capacity as re-
tiring Chairman of that body. DELA-
WARE LA WYER is grateful for the
opportunity to reprint excerpts from
that speech.

To our way of thinking Mr. Simer-
al makes several telling points to be
borne in mind in any effective ap-

proach to environmental integrity.
First, fear and hysteria (neither in
short supply these days) get you no-
where in resolving complicated tech-
nical issues. Sound regulation and the
resolution of our problems will not be
at hand without recourse to the expert
knowledge of the chemical industry.
Secondly, in a pleasingly old fash-
ioned American way, private industry
is demonstrating its resolve to save it-
self (and our enviable level of mate-

rial well-being) and it will do so be-
cause it has the requisite will and in-
tellectual resources. Finally, Mr. Si-
meral's call for a creative working
relationship among government, pri-
vate groups and industry seems long
overdue. He has told us that discus-
sions along these lines have been ini-
tiated and that he has high hopes for
an action program, because he finds
that these three segments of society
seem ready for this approach.

ublic perception of the chem-
ical industry is fraught with
misunderstanding. In recent

years we have witnessed one sensa-
tional media story after another in
which our products have been depict-
ed as direct threats to the safety of
people and the environment: PCB's,
saccharine, fluorocarbons, formal-
dehyde — the list goes on. The prob-
lems of hazardous wastes and aban-
doned dumps have almost become
syndicated features in many news-
papers.

We tend to consider the public atti-
tude toward the chemical industry a
part of the anti-business sentiment
every industry faces. That may ex-
plain some of our problems, but it
doesn't explain all of them, and cer-
tainly not the most crucial ones.

I submit that the fundamental
cause of the chemical industry's pub-
lic perception is basic fear of chemi-
cals. I do not use the word fear in a
figurative sense, as in worry or con-
cern. I mean genuine phobia and an-
xiety.

This fear of chemicals is the issue
facing the chemical industry in its re-
lationship to the government and the
public. In a sense, we have a one-item
agenda: All the major issues facing us
flow from the fear of chemicals, their
presumed toxicity, and their potential
impact on human health. Unless we
can get the issue of chemical toxicity
into proper perspective in the public
mind, we will never make genuine
progress in the public policy arena,
and our industry will never reach its
full potential.

Everywhere we turn, the issue of
chemical toxicity confronts us. Toxic

pollutants are an issue in connection
with the Clean Water Act and the
Clean Air Act. Toxic chemical waste
disposal involves both scrutiny of
present practices and the cleanup of
old dump sites. Compensation for in-
dividuals who might be injured by ex-
posure to chemical waste is a growing
issue. And older issues like the toxi-

William G. Simeral has been a director,
a Senior Vice President, and a member of
the Executive Committee of the DuPont
Company since October 1977, and an Ex-
ecutive Vice President for the last two
years. He holds a baccalaureate in physics
from Franklin & Marshal College and a
doctorate in physics from the University
of Michigan. Dr. Simeral's talents have
found outlets in substantial community
service: he served as the Chairman of the
Board of the Chemical Manufacturers As-
sociation 1982-1983, he is now Chairman
of the Board of the Wilmington Medical
Center, a director of Delmarva Power &
Light Company, and a member of the
Board of Trustees of Franklin & Marshal
College. We are pleased to welcome this
gifted writer and trenchant thinker to the
pages of DELAWARE LAWYER.

city of food additives and agrichemi-
cals are still with us. AH contribute
their share to the public phobia.

The intensity of public concern
over these issues may surprise those
of us who have spent our careers in
the management of risk. And the
public's ignorance of the constructive
work we have done to minimize risks
is a constant source of frustration.
We have long been aware of the tox-
icity problems associated with our in-
dustry, and we have taken steps to
deal with them. To us toxicity is one
of many concerns that we have tack-
led — with considerable success —
over the years.

To the public, however, it is the on-
ly concern. If you asked the man on
the street whether chemical toxins are
a bigger problem today than they
were in the forties and early fifties, he
would probably say that they are —
contrary to fact. We are faced with a
situation in which the media and
public have focused on the toxicity is-
sue to the exclusion of all other issues
surrounding the chemical industry.
These circumstances are not likely to
change in the foreseeable future.

Is the chemical industry poisoning
America? No. It's unqualified non-
sense even to suggest that it is, but the
American public does not share this
belief. The average person does share
the common anxiety over chemicals,
grounded in irresponsible statements
of some scientists and politicians, and
sustained by the mass media.

In the face of this, some in our in-
dustry have responded by saying, "So
what?" And we might ask ourselves
whether it really matters if the public
feels this way. I would answer that it

DELAWARE LAWYER, Fall/Winter 1983 7



probably doesn't hurt anything but
our self-esteem if we are merely dis-
liked; people who dislike you tend to
avoid you and go their separate ways.
But it does matter if people are afraid
of you: people who fear you write
their congressman, they take part in
demonstrations, and they vote
against your interests on election day.
A false perception of the chemical in-
dustry does matter, and we owe it to
ourselves, as well as to the public's
peace of mind, to set about correcting
it.

To start, we can clean up the
dumps. I know that this is easier said
than done. But let's state the issue up
front. It doesn't matter whether or
not your company or mine has any-
thing to do with a specific site. We are
all being tarred with the same brush.
It also doesn't matter whether or not
a given site poses a genuine health
hazard; the public perceives the po-
tential for one.

Abandoned dump sites are the
single, most obvious symbol of every-
thing the public believes to be wrong
with the chemical industry. Whatever
their impact on the environment,
rusted drums are poisoning the
climate for the chemical industry in
Washington and across the nation.
As long as we let the problem persist,
we don't stand a chance at winning

the confidence of the people.
We can't afford to sit around and

wait for the Federal and state govern-
ments to act. Senator Howard Baker
recently said that the chemical
industry is getting a terrible rap. But
he reminded us that it's not enough to
do what the law says — we must anti-
cipate problems and become leaders
in solving them.

We have to take the initiative. Indi-
vidual companies must get involved
— literally — in the cleanup. Several
companies have been studying pos-
sible ways to offer our expertise to the
government — a way to mount a
proactive program aimed at speeding
up the cleanup of selected Superfund
sites.

Such a program might include se-
lecting a site; forming a consortium
of responsible, interested parties;
evaluating the site and developing a
cleanup plan; obtaining EPA assur-
ance that it qualifies for Superfund
money; and then cleaning up. Mean-
while, if the government comes to us
and asks for help, we must be pre-
pared to give it.

What the public needs to learn —
and what we have to continue to re-
mind ourselves — is that the chemical
industry is the major resource of tech-
nical capability for dealing with this
problem. The government doesn't

The Hotel du PontYour business
• ^ ^ provides the perfect setting for any business
I S f i l l • occasion. Conclude your meeting with lunch

0 or dinner in the warm, intimate Brandywine
J l f M 6 1 Y\ 0 C h C h Room surrounded by three gen-
M I M J I U V O O t erations of original Wyeth paint-
ings. Or, plan to hold your discussions and either lunch or dinner
in one of our tastefully decorated private dining rooms. Whatever
the circumstances, our dining rooms offer extraordinary cuisine,
impeccable service and a comfortable atmosphere that is condu-
cive to productive conversation. For reservations call 656-8121.

Hotel duPont
WILMINGTON, DELAWARE

have enough experts; one way or
another we must help. I'm convinced
that the best way to get the job done
is for us, wherever feasible, to organ-
ize the cleanup and execute it under
the auspices of the EPA and with
proper protection for liabilities.

The bottom line is that doing some-
thing about abandoned dump sites
doesn't mean talking about the prob-
lem; it doesn't mean holding press
conferences; it doesn't mean conduct-
ing studies. What it means is rolling
up our sleeves, assigning project
managers, and going to work.

I must caution you on one thing,
however. I know that your lawyers
will be able to cite many good reasons
for not doing any of this. But if we're
ever going to succeed, we must be
willing to accept at least some legal
risks. We can't be perceived as hiding
behind our lawyers. We should take
care to minimize risks as much as pos-
sible, but we can't let this concern
prevent us from completing the task
at hand.

Concurrent with getting the dump
site problem under control, we must
address the misconceptions of the
public about chemicals and the chem-
ical industry. Here the most import-
ant thing we can do is to promote
some means for providing accurate,
reliable information about the myths
and realities of the health effects of
chemicals.

The root of public misunderstand-
ing about chemicals is not only the
media, but the sources from which
the media obtain their information.
As it stands, there is no universally
acknowledged authority on health
effects of chemicals. Moreover, much
of the information that the media ob-
tains comes from highly technical
sources. Such information is only of
use when it is interpreted objectively
by fully qualified health scientists.

What we see in the media is invari-
ably an oversimplification — exag-
gerated for effect. Those who possess
some familiarity with toxicology
know that the results of toxicological
tests and their implications for
humans are seldom clear cut. Even
the best experts can disagree on the
meaning of a set of test results.

But more to the point, do toxicolo-
gy studies provide the right kind of
information for the layman? I doubt
it. Ask your next-door neighbor what
parts per million in air signifies, or
ask him to explain the difference
between a teratagen and a mutagen. I
think you'll find that, in general, the

8 DELAWARE LAWYER, Fall/Winter 1983



public has no frame of reference for
this kind of information. But when
people are told that something they
don V understand may be a matter of
life and death, their response is gen-
uine anxiety, fear, and alarm.

What the public needs is plain
English information pertinent to their
basic question: Are chemicals going
to hurt me? We are not dealing with a
scientific concern so much as we are
dealing with a public health concern.

A case in point: A few weeks ago I
spoke to several reporters in the St.
Louis area. Each had a question
about dioxin, which they all knew
was extremely toxic. But not one of
them had any idea that if you were ex-
posed to dangerous amounts of the
chemical you would develop certain
symptoms, in particular chloracne.
They were surprised when I explained
that people who had not developed
these symptoms probably had not
had a serious exposure. From what
they told me, at no point during the
uproar in Missouri had anyone made
clear to the people so basic a medical
fact.

What we really need is a new way
to deal with public health issues in-
volving toxic substances. There are
now a number of government agen-
cies involved in various aspects of the
problem — environmental or occupa-
tional health, for example. Present
procedures place the health experts in
a secondary role at best. Instead,
when it is discovered or suspected
that a toxic substance may cause a
health problem, the health issues
should be dealt with first by experts in
human health matters. Such people
are the only ones qualified to assess
risk to human health and to inform
the public about the risks. Frequent-
ly, conclusions as to health risks,
which should be based on medical
knowledge, are reached by officials
with no proper qualifications. Such
conclusions are much too important
to be placed in the hands of untrained
laymen. The public deserves to hear
from the people who understand all
of the ramifications of human health
matters.

If we had such an authority today
— which the media would call an un-
impeachable source — everyone
could look to it for basic informa-
tion, and we could eliminate much of
the hysteria, fear, and unwarranted
action that characterizes the issue of
toxic substances today.

To have such an authority, several
preconditions would be necessary:

First, its lines of authority would
have to be crystal clear. Second, its
mission would have to be defined in
such a manner that it could avoid
turb battles with our parts of govern-
ment. Third, it would have to be ade-
quately staffed and equipped to ac-
quire and maintain the necessary ex-
pertise. And fourth, its organization
and leadership would have to be apo-
litical.

Within the Federal government the
Center for Environmental Health of
the Centers for Disease Control
(CDC) already performs part of the
role I have outlined. Certainly, the
CDC has an excellent reputation for
effective application of medical
science. I favor building on the excel-
lent base of the CDC. But more insti-
tutional creativity is needed to
achieve the type of authority I am
proposing.

The sooner we get started on some-
thing like this, the better off our na-
tion will be. I might also add, the bet-
ter off our industry will be as well —
especially in light of increasing activi-
ty in the area of victims' or public
compensation. As many of you are
aware, legislation has been intro-
duced to provide a Federal compensa-
tion mechanism outside of the state
tort law system. The burden for pay-
ing for such a system would fall on in-
dustry. The potential costs we face re-
garding compensation for real or im-
agined exposure to toxic chemicals
are enormous.

We are in the difficult political po-
sition of questioning to what degree a
public health problem exists. Our on-
ly hope is to convince the public and
the Congress through unbiased, ex-
pert information on the public health
ramifications of toxic chemicals inter-
preted by acknowledged medical
authorities.

That's the agenda for the chemical
industry as I see it. The challenges be-
fore us are clear: The public fears us
and our chemicals. We are faced with
legislative and regulatory actions that
are largely driven by this fear. We will
fail if we cannot change this fear.
Short term, the most important thing
we can do is help in every way possi-
ble to clean up existing dump sites
that are perceived as health threats.
Beyond that, we must dispose of our
wastes in ways that are not threats to
public health. And longer range, we
must develop and disseminate factual
information about the health effects
of chemicals in ways that are convinc-
ing to the public. •

Some people think
we read minds!

When it comes to buying a dream
home, our clients are amazed at
how we read their minds . . . or at
least they think we're telepathic.
The reasons?
First, we seem to know the exact
home they have in mind. And we
probably have it in our catalog of
fine homes.
Second, we can anticipate many of
their questions involving home fi-
nancing, community benefits,
neighborhood characteristics and
relocation resources.
Is it really mind reading?
Well... maybe a tiny bit. Most of
our magic is actually the workings
of a highly professional sales staff.
The Greenville sales agents repre-
sent professionalism at its best.
They have met our strict stan-
dards . . . ranging from an in-
depth knowledge of the real estate
field to a proven aptitude for
human relations.
And perhaps just a touch of mind
reading.

4006 Concord Pike
Talleyville
478-3660
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Clean Air and Water
A Decade Later

CHARLES F. RICHARDS, JR. AND STEPHEN E. HERRMANN

his is a fitting year to reflect on
how Delaware has fared under
the Federal Clean Air Act (42

U.S.C. §§7401 et seq.) and the Feder-
al Water Pollution Control Act (33
U.S.C. §§1251 et seq.). First, because
in 1972 when the Clean Water Act

Messr. Richards and Herrmann are
both directors of Richards, Layton &
Finger, P.A. Each has devoted a substan-
tial amount of his time to environmental
problems on behalf of a wide range of
clients. Mr. Richards is a graduate of
Princeton University and Yale Law
School, and, in addition to environmental
matters, has devoted his practice to ren-
dering corporate advice and conducting
corporate litigation. Mr. Herrmann is
also a Princeton University graduate and
a graduate of the University of Virginia
Law School. After a brief sojourn with
the EPA, Mr. Herrmann has concen-
trated his practice on environmental law
matters and corporate and general litiga-
tion.

was adopted, Congress foresaw that
"not later than July 1, 1983" indus-
trial facilities in the United States
would attain the "national goal of el-
iminating the discharge of all pollu-
tants" from water effluents. The Sen-
ate Report predicted that there would
be few industrial dischargers in 1983
who would be able to prove that they
could not achieve the "no-discharge"
requirement of the legislation. While
this national goal of no-discharge re-
mains in principle, the industrial re-
quirements have changed to reflect
more realistically the technological
and economic status of industry in
the United States. This year is also
important because the authorizations
for both the Clean Water Act and the
Clean Air Act expire in federal fiscal
1983 unless they are reauthorized by
Congress. These statutes have been
important to Delaware, and should
not be taken for granted. Yet, they
should not be renewed without reflec-
tion on how well they have served us.

STATUTORY
FRAMEWORK

While the appoaches to regulation
of pollution in air and water are
significantly different, however, they
do share one important feature - dual
administration at the State and Feder-
al levels. It may be helpful before we
go further to review how each of the
Acts works and the roles of the feder-
al and state governments.

The Clean Air Act, passed in its
modern form in 1970, provided sepa-
rate regulatory modes for different
types of pollution "sources." Title I
of the Clean Air Act deals principally
with controls of "stationary sources"
of air pollution, such as factories and
power plants, while Title II focuses
on "mobile sources," such as motor
vehicles and aircraft. Title I imposes a
complex and variable set of require-
ments on stationary sources. These
requirements are largely contained in
state implementation plans (SIPs),
which are comprehensive pollution
control programs established by each
state subject to United States Envir-
onmental Protection Agency (EPA)
approval. In addition, once a state

has an approved SIP, each state is-
sues permits, which are supplemented
by national control standards. Dela-
ware was the first state in the country
to have a federally approved SIP.

The 1972 amendments to the Clean
Water Act superimposed on the basic
structure established in 1967 a system
of nationally uniform technology-
based effluent limitations laid down
by the EPA for major "point
sources" of water pollution. Section
301 of the Water Act requires that all
"point sources" of water pollution
come within effluent limitations,
which in turn must conform to EPA
"effluent guidelines." These require-
ments are enforced through a federal
permit system for point sources, the
administration of which may be dele-
gated by EPA to the states. Again
Delaware was among the first states
authorized by the EPA to issue these
permits.

The Clean Air and Clean Water
Acts use different conceptual ap-
proaches. The Clean Air Act uses
"ambient" calculations; the Clean
Water Act uses a "technology-
based" standard. Under an ambient
approach, the regulatory agency sets
a desired level of air purity, and then
computes and imposes the pollution
reductions it estimates are necessary
to achieve that goal. Under the tech-
nology-based system, the agency
simply requires the specific levels of
water pollution control without de-
tailed assessments of the resulting
ambient effects.

The Clean Water Act's technology-
based approach avoids the funda-
mental question of the desired level of
water purity. Thus, the regulators
and the regulated design control
systems without directly considering
the goals to be achieved. Accord-
ingly, as case studies have aptly
demonstrated, a purely technology-
based approach controls some pollu-
tion sources too much and others too
little, entirely overlooking major con-
tributors to the problem.

On the other hand, Title I of the
Clean Air Act with its ambient con-
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siderations, while free from one fun-
damental conceptual flaw, has
serious problems in application. In
particular, the treatment of new
knowledge takes on added signifi-
cance where ambient-based controls
are involved. An ambient scheme
forces the development of new
knowledge about pollution by mak-
ing that knowledge relevant to the
very practical task of setting emission
standards. However, at times the new
knowledge calls into question the en-
vironmental standards themselves.
Most obviously, the understanding of
what constitutes an ambient "prob-
lem" can change. For example, one
air quality standard for ozone has
been relaxed by fifty percent since it
was set ten years ago, as the result of
subsequent data on the need for such
a standard.

Delaware has legislation (7 Del.C.
Chapter 60) that parallels the two fed-
eral acts, and a series of regulations
promulgated under the state enact-
ment. Thus, an industrial water dis-
charger in Delaware receives from the
State of Delaware both a permit pur-
suant to the Clean Water Act and a
State Permit under Delaware law.
Both permits are issued by the Dela-
ware Department of Natural Re-
sources and Environmental Control
("DNREC"). An industry subject to
regulation under the Clean Air Act
must secure an operational permit
from the State which also imposes the
federally approved SIP requirements.

AN APPROACH TO
ENVIRONMENTAL
ADMINISTRATION

Delaware entered the era of the
new Clean Air and Clean Water Acts
without enough personnel to admin-
ister environmental programs. Unfor-
tunately, Delaware was the site of the
first litigation brought by the United
States Environmental Protection
Agency under its new clean air regu-
latory authority. This action by EPA
placed the Delaware environmental
administration at loggerheads with
industry at the very inception of en-
vironmental programs. With a small
staff and a hard push by EPA, the
DNREC was forced into a confronta-
tional postition with Delaware indus-
try without the basis of a govern-
ment/industry dialogue. Recounting
even brief scenarios highlights the
naivete of the early governmental
views.

initially, hearings were held in such
unlikel "impartial" locations as the

University of Delaware Student
Center, with the glare of attendant

.television lights and the disruptions
of chanting students. At the height of
the environmental movement, there
was great distrust of industry and lit-
tle understanding of its workings. At
first both federal and state regulatory
authorities were unable to distinguish
what was reliable background infor-
mation furnished by industry from
critical data about points where reg-
ulatory control could and should
have been imposed. An attitude ex-
isted in certain governmental officials
that if only industry really wanted to
solve the problems they could be
quickly solved. Some felt that
"enough" money could solve any
problem and whatever was required
should be spent.

Gradually, as government agencies
were allocated money and resources
and all sides gained experience and
knowledge, a more sophisticated un-
derstanding of the complexity of the
technical problems emerged. Like-
wise, each side began to gain an
understanding and appreciation of
the other's imperatives and objec-
tives. As this happened, a dialogue
became possible and sprang up natur-
ally. In this climate, real progress
began to be made in achieving envi-
ronmental goals in a manner that was
not self-destructive. Matters naturally
evolved then, from a confrontational
style to a more constructive and pro-
ductive dialogue.

A similarity can be found between
what exists today in Delaware and the
methods that have evolved in Japan.
Copying the Japanese style of organi-
zation and administration has, of
course, recently become fashionable.
Browsing through any bookstore one
runs across titles such as The Art of
Japanese Management and Theory Z.
"How do the Japanese do it?" is a
frequently asked question about envi-
ronmental policy as well. The ques-
tion is prompted by Japan's perceived
success in managing to clean up its
environment without significant aid-
verse effects on economic growth.

A recently published work, Envi-
ronmental Law in Japan (Gresser,
Fujikura and Morishima) MIT press,
1981 provides a comprehensive analy-
sis of Japanese environmental law
and policy. It describes the structure
of Japan's environmental administra-
tion and the procedure for developing
and applying policy. The authors ad-
vance two general themes in explain-
ing the Japanese system: the import-
ance of "consensus" in policy formu-

lation and the widespread use of "ad-
ministrative guidance" in enforcing
it.

"Consensus" as used by the au-
thors refers to the method by which
government agencies resolve apparent
policy conflicts. The authors define
the second principle of the Japanese
process, "administrative guidance,"
as the "informal, nonauthoritative
process by which government seeks to
induce industry's voluntary coopera-
tion and compliance" through "ne-
gotiation, discussion, and consulta-
tion."

Is this approach pertinent to the
Delaware experience? The answer is
"yes." Delaware, like the rest of the
nation, requires governmental direc-
tion sensitive to environmental con-
cerns but not insensitive to Delaware
employment patterns and economic
necessities.

We in Delaware cannot afford to
turn away from our recent environ-
mental conversion. Many of our pres-
ent day environmental problems first
appeared, or became aggravated, in
the years following World War II.
Phosphate, a major pollutant of sur-
face waters is a good example. In the
thirty years from 1910 to 1940 annual
phosphate output from municipal
sewage increased from about 17
million pounds (calculated as phos-
phorus) to about 40 million pounds.
Thereafter the rate of phosphate out-
put rose rapidly, so that in the next
thirty-year period, 1940 to 1970, it in-
creased more than sevenfold to about
300 million pounds a year. Some
other examples of increases in annual
pollutant output since 1946 are nitro-
gen oxides from automobiles (these
trigger the formation of smog), 630
per cent; tetraethyl lead from gaso-
line, 415 per cent; mercury from
chloralkali plants, 2,100 per cent;
synthetic pesticides (between 1950
and 1967 only) 270 per cent; in-
organic nitrogen fertilizer (some of
which leaches into surface water and
pollutes it), 789 per cent; nonreturn-

. able beer bottles, 595 per cent. Many
pollutants totally absent before
World War II made their environ-
mental debut in the war years: smog
(first noticed in Los Angeles in 1943),
DDT (widely used for the first time in
1944), and detergents (which began to
displace soap in 1946).

Certainly, if these trends had not
been halted by the Clean Air and
Water Acts the results would have
been unacceptable for everyone, from
environmentalist to industrialist.

It must be realized, however, that
the self-interest of business as it was
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widely perceived in the early 70's is no
longer the approach of American
business today. The old picture was
painted in terms of the "Tragedy of
the Commons." Visualize a pasture
open to all. Each herdsman seeks to
maximize his individual and immedi-
ate gain. Since the herdsman receives
all the proceeds from the sale of an
additional animal, the positive com-
ponent is seen as a function of the in-
crement of one animal. The negative
component is a function of the addi-
tional overgrazing created by one
more animal. However, the effects of
overgrazing are not solely on the
herdsman himself, but are shared by
all herdsmen. Thus, in this limited
sense it may be presumed that a
herdsman would conclude that the
course for him to pursue would be to
add another animal to his herd. And
another; and another.... Since each
herdsman will draw the same conclu-
sion, the result must be the spoiling of
the commons.

The "Tragedy of the Commons"

can be found in the form of industrial
pollution. It may be true that the in-
dividual businessman's share of the
cost of cleaning up wastes after their
discharge into the air and water is less
than the cost of his purifying those
wastes before he releases them. It is,
however, just as much against his
self-interest to foul his own nest. This
is true both for individuals and for
businesses. This latter principle is all
the more true in Delaware, where the
community in which a business must
exist is so small. Environmental con-
cern has become an integral part of
the Delaware business community's
awareness; one of the goals which
practically all U.S. business has em-
braced.

Just as we cannot go backward
from protecting the environment,
neither can we in Delaware afford to
go back to the earlier governmental
stance of suing first and asking ques-
tions later. As we have seen, the com-
mons is spoiled if overgrazed, but
likewise we must recognize that the

herdsmen starve if there are not
enough sheep, and the herdsmen's
sons and daughters will have to look
elsewhere for employment as well.

Since 1973 the cost of environmen-
tal controls over water and air put in
place by Delaware industry is many
times the value of all of the new of-
fices buildings in Wilmington, Dover,
and Georgetown during the same
period. During this time Delaware
has been in compliance with all Fed-
eral ambient air standards except the
standard for ozone (the standard
which is most affected by automobile
emissions). And, Delaware's "Water
Quality Inventory" published in 1983
reports that over the past decade
"great strides have been made in the
reduction of pollutant loadings to
Delaware waters from point
sources." Yet these expenditures and
environmental improvements have
been accomplished largely through
the cooperation of all concerned,
rather than as the result of prolonged
and costly court battles. •

_ CONTEMPORARY
LITIGATION SERIES
This series of handbooks and treatises is created The Methods of Attacking Scientific
especially for the trial bench and bar. Titles now Evidence, 1983, by Edward J.
available include: Imwinkelried
Federal Criminal Trials, 1983, by James 5 4 7 P aS e s ' hardbound $40.00*

C. Cissell Managing Antitrust and Other Complex
935 pages, hardbound $50.00* Litigation, 1982, by William W

Speedy Trial: Federal and State Practice, 4 6 4 hardbound <MS fin*
1983, by Robert L. Misner 4 6 4 p a g e s ' n a r d b o u n d $ 3 5 - 0 0

828 pages, hardbound $45.00* THE

Discovery in Construction Litigation, JVX1.V_/JLJLJLH. _ / ^ . ___
1983, by Michael T. Callahan and Barry =

^ • B r a m b l e , ,, , *,,. ™* for customer service contact:
441 pages, hardbound $45.00 y Q J L WARD

Construction Schedules, 1983, by 3621 Fallston Road
Michael T. Callahan and H. Murray Jarrettsville, Maryland 21084
Hohns (301) 557-9780
Appx. 325 pages, hardbound $45.00* *plus shipping, handling and sales tax where applicable
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Don't plan tomorrow with
yesterday's banking account.

You're growing. You're planning. Your
financial picture is changing. Now is the
time to establish a financial system that
takes the detail work off your shoulders
. . . a system that will be flexible enough
to meet your needs for years to come.
That system is called the Financial Man-
agement Account. It's available now at
Bank of Delaware. When you have a
Financial Management Account, you'll
receive unlimited checking, special bor-
rowing privileges, a discount brokerage

service, a personal account manager,
money market interest rates, a detailed
monthly statement with a special sec-
tion of tax data and most important of
al l . . . an account that's flexible enough
to continue to meet your needs as your
assets grow.

Learn all the details today by calling
one of our Personal Account Managers.

Wilmington 429-2051, Dover 674-2211,
Seaford 856-0920.

THE
FINANCIAL
MANAGEMENT
ACCOUNT

BANCOF
Member FDIC
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Workspace
in harmony with
the environment.

Over 1,300 Hercules employees spend their work-
days in the parklike setting of Hercules Plaza.

Located in the heart of Wilmington, our new
headquarters is a bridge between urban and rural
environments. It's designed to provide a work set-
ting that brings out the best and most creative from
our people.

We invite you to visit our headquarters, enjoy
the plantings in our atrium and browse in the fine
shops and boutiques on the ground floor.

HERCULES

Atrium, Hercules Plaza CG83-3
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An Abbreviated History
of the Tybouts Corner Landfill

JOSEPH W. WEIK

I
n Kurt Vonnegut, Jr.'s best-
selling novel, Breakfast of Cham-

— pions, the fictional character,
Kilgore Trout, noted writer and
philosopher, is asked by the Secretary
General of the United Nations if he
feared the future. Mr. Trout irrevent-
ly replied, "Mr. Secretary General, it
is the past that scares the bejesus out
of me." The history of the former
New Castle County Sanitary Landfill
at Tybouts Corner conjures similar
feelings of fright and concern. Locat-
ed approximately ten miles south of
the City of Wilmington, the Tybouts
Corner Landfill encompasses approx-
imately seventy-five acres of land
bordered by the triangular shaped in-
tersection of U.S. Route 13 and Red
Lion Road (Route 301-S). The own-
ers of the land, Mr. and Mrs. William
C. Ward, initially purchased the
property back in 1962, when they ac-
quired three adjacent parcels of land
at Tybouts Corner. Before 1962, the
two hundred and seventeen acres pur-
chased by the Wards comprised an
area of abandoned farm land with
rich deposits of sand and gravel,
which Mr. Ward planned to use in his
contracting business.

In 1965 the Wards set up a wash
products operation under the name of
Woodlawn Sand and Gravel Com-
pany. The operation extracted sand
and gravel, then washed and graded
these materials for sale to other con-
struction companies. The wash prod-
ucts operation required over a quarter
of a million dollars in machinery, as
well as the construction of four wash
ponds for extracting silt from the
sand and gravel.

In 1968 Mr. Ward was approached
by a real estate agent who asked if the
Wards were interested in selling their
Tybouts Corner property. While Mr.
Ward was initially interested in the
sale of a part of his property, he
declined to deal with the real estate
agent until the agent disclosed the
identity of the prospective purchaser.

At that time, Mr. Ward knew that
New Castle County was looking for
land to replace the County Llangollen
Landfill, which was nearing capacity.
When Mr. Ward was informed of the
County's intention to purchase land
for a landfill operation, he declined
the offer of sale, fearing that a Coun-
ty landfill would interfere with his
sand and gravel excavations.

According to a statement given by
Mr. Ward, County officials threat-
ened condemnation proceedings a-
gainst him in order to use his land as
the next County landfill. After con-
sulting with his attorney about the
County's threat of condemnation,
Ward initially agreed to sell seventy-
four acres of his land to the County
for a landfill operation. The proposed
sale included the land where the wash
products equipment was located, and
Mr. Ward still wished to continue
with sand and gravel excavation. The
parties reached an alternate agree-
ment, whereby the County would
purchase the land from Mr.Ward,

Our author, Joe Weik, is a life-long
resident of Delaware. Joe graduated from
the University of Delaware in 1974 and
from Dickinson School of Law in 1978.
Since that time he has been an associate in
the law offices of Stanley T. Czajkowski.
That office was the first to file a private
cause of action for pollution damage
stemming from the Tybouts Corner con-
dition described in Joe's article. We
welcome this able writer to the ranks of
our contributors.

but he would still continue with his
sand and gravel operation, paying
royalties to the County for any sand
and gravel removed from the land.
An opinion by then County Attorney
Clarence W. Taylor cancelled this ar-
rangement when it was determined
that the County had no authority to
enter into a private royalty agreement
with the Woodlawn Sand and Gravel
Company. It was felt that if the
County purchased the land, the only
way they could sell the sand and
gravel deposits would be through
public bid, and that it would be illegal
to enter into a private royalty ar-
rangement between the County and
Woodlawn Sand and Gravel.

Finally, the parties entered into an
agreement whereby Mr. and Mrs.
Ward would lease a parcel of land to
the County for the landfill operation.
The County engineers projected that
the landfill would be in operation for
approximately five years and that
during this time the Wards would be
paid a set sum of money for each load
of garbage dumped, with a guaran-
teed annual minimum. On December
16, 1968 a three party lease was ex-
ecuted among New Castle County,
Mr. and Mrs. Ward, and a newly
formed corporation known as the
Land Redevelopment Company.
While the lease basically called for the
County to lease a parcel of land from
the Ward family, the Land Redevel-
opment Company was formed by the
Ward family to actively aid the Coun-
ty landfill operation by furnishing
labor, tools, and equipment for the
purpose of handling and covering the
rubbish accepted by New Castle
County for deposit. This required the
Land Redevelopment Company to
bulldoze the garbage daily and cover
it each evening with a six inch layer of
soil consisting mostly of waste prod-
ucts from the Woodlawn Sand and
Gravel Company operations. Once a
particular garbage pit was completely
filled, it was the responsiblility of the
Land Redevelopment Company to
cover the filled pit with a two foot
layer of soil.
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Dumping at the Tybouts Corner
Landfill began almost immediately
following the execution of the lease.
County employees were on the site at
all times during the operation and
worked closely with the employees of
the Land Redevelopment Company.
Garbage collectors franchised by the
County entered the landfill by depos-
iting tokens in a Parkoa coin ma-
chine, which opened a gate. Unli-
censed collectors were charged ac-
cording to the amount of garbage
dumped: $2.00 for less than two cubic
yards, $7.00 for more than two cubic
yards. After garbage was dumped in
the various landfill pits, Land Rede-
velopment Company personnel bull-
dozed the garbage and prepared for
placing the six inch cover on the rub-
bish that had been deposited during
the day.

During the early days of the land-
fill, it became apparent that the land-
fill's projected useful life was far less
than the initial five year estimate. In
July of 1969, Thomas F. White was
hired by New Castle County as super-
visor of refuse collection at the land-
fill. When Mr. White began his daily
on-site duties in September of 1969,
he estimated that the landfill was al-
ready one-third full. During Mr.
White's tenure, he became increasing-
ly concerned over the problem of li-
quid chemical wastes being deposited
in the landfill. Much of what Mr.
White had to say about the dumping
of chemical wastes can be found in
his deposition taken in June of 1981
as part of the Environmental Protec-
tion Agency law suit filed in the Dela-
ware Federal District Court under the
caption: United States of America v.
New Castle County, William C.
Ward, and Stauffer Chemical Com-
pany, Civil Action No. 80-489. Ac-
cording to Mr. White's testimony,
chemical wastes in liquid form were
delivered daily to the landfill. Two to
four loads of chemicals were being
shipped into the landfill each day;
each load contained sixteen to twenty
drums of liquid waste.

While Mr. White emphasized that
he was not a chemist, it became ap-
parent to him that these liquid wastes
were dangerous and posed a hazard
to the on-site employees at the land-
fill. On a number of occasions fifty-
five gallon drums of chemicals ex-
ploded, spraying employees with their
contents. On a few occasions, the
employees' clothing and shoes melted
upon contact with the liquid wastes.
Some of the waste had an acrid odor

and some of it actually sizzled like
burning acid when it was dumped on
the landfill. On a few occasions, sealed
fifty-five gallon drums exploded
when they came in contact with the
blades of the bulldozers used to
spread out the garbage. When this
problem was brought to the attention
of the County officials, it was decided
to alleviate the problem by having
anyone hauling chemical wastes in
fifty-five gallons drums remove the
bungs or caps from the drums before
depositing them in the landfill. This
practice resulted in a series of chem-
ical fires which, according to Thomas
F. White, occurred almost monthly.
The fires "looked like sparklers with-
in the fires" and water would usually
intensify the fires. While the County
kept firefighting equipment at the
landfill site, it became necessary, at
times, to call in local firefighting
equipment to help with these chem-
ical fires.

According to Answers to Interrog-
atories filed in the E.P.A. action in
Federal District Court, the months of
August and September of 1970 saw a
dramatic increase in incidents regard-
ing chemical waste fires. On August
5, 1970 an Atlas Chemical truck that
came into the landfill was already on
fire. On August 30, 1970 there were
two large fires at the landfill which re-
quired the services of the Delaware
City Fire Department. The fire de-
partment was initially called in at 6:00
P.M., but had to be recalled at mid-
night that night. On September 9,
1970 an undrained drum popped
open, squirting chemical fluids on an
equipment operator. On September
12, 1970 a load of acid was dumped
by a Stanley Twardus dump truck
and the acid caught fire the next day.
Although the fire was extinguished,
the acid continued to emit fumes
through September 14.

At the same time, another dump
truck came in and deposited un-
drained drums in the landfill, which
caused a flash fire requiring the
presence of both the Delaware City
and Christiana Fire Companies. A
few days later, on September 18,
1970, another drum from the Atlas
Chemical Company caught fire and
"blew" as the driver of the dump
truck was draining it into the landfill.

The problem of dumping liquid
chemical wastes at the Tybouts Cor-
ner Landfill was occasionally brought
to the attention of the New Castle
County Director of Public Works,
George W. Dutcher, P.E. According
to the 1968 lease agreement granting

the County the right to use the Ward
property for the landfill, the Director
of Public Works was responsible for
its proper operation. When protests
were made to Mr. Dutcher about the
dumping of chemical wastes, his
standard reply was "Don't make a
big thing out of nothing." Although
the dumping of hazardous wastes in
the County landfill was expressly
prohibited by State law, County on-
site personnel took their directions
from Mr. Dutcher and routinely
allowed liquid chemical wastes to be
brought into the landfill from local
chemical companies such as
Diamond-Shamrock, Stauffer
Chemical, and Atlas. When the land-
fill reached capacity in 1971, it was
estimated that more than sixteen
thousand tons of liquid chemical
wastes remained there. Some esti-
mates have put that figure at over
twenty-five thousand tons.

During the two year operation of
the landfill, there was little or no pub-
lic knowledge of what was going on.
Indeed, the only newsworthy event
regarding the actual operation of the
landfill occurred on January 27,
1971, when winds, gusting from thir-
ty to sixty miles per hour, blew down
the restraining fences around the
landfill, blowing tons of paper and
debris onto adjacent properties and
forcing the temporary closing of U.S.
Route 13.

Even after the landfill closed in
1971, there was little public awareness
of the potential problems until a
1979-1980 study was released by U.S.
Congressman Bob Eckhardt (Tex.-
D). The Eckhardt survey was under-
taken to locate the one hundred worst
major industrial dumping sites
throughout the United States. It was
information obtained from the Eck-
hardt survey that prompted the filing
of the E.P.A. law suit in the Dela-
ware Federal District Court against
the owners, operators, and at least
one polluter of the Tybouts Corner
Landfill. Studies undertaken by the
Environmental Protection Agency
since the Eckhardt survey detected a
number of cancer causing chemicals
in ground water samples taken on or
near the Tybouts Corner Landfill.
The list includes such toxic substances
as vinyl chloride, benzene, and phe-
nol. The presence of these toxic
substances has posed a threat to a
number of nearby water sources. A
small tributary stream of Red Lion
Creek, known as Pigeon Run, forms
the western boundary of the landfill.
After Pigeon Run empties into Red
Lion Creek, the tidal areas of Red
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Lion Creek have direct access to the
Delaware River. Of even greater con-
cern is the close proximity of two un-
derground water sources, or aquifers,
which are located directly beneath the
landfill. Approximately forty feet be-
neath the landfill lies the Columbia
Aquifer, which flows in a west-south-
west direction from the landfill and is
a source of well water for many of the
area residents. There is also, at an ap-
proximate four hundred foot depth,
the large Potomac Aquifer, which
flows in a southerly direction. Ac-
cording to an article written in the
August 1980 issue of Delaware Today
the Potomac Aquifer currently pro-
vides drinking water to approximate-
ly five hundred thousand New Castle
County residents, and is used to sup-
ply the Wilmington, Newport, Sub-
urban, and Artesian Water Com-
panies.

In October of 1981, New Castle
County residents were shocked by
front page headlines announcing that
the Federal Environmental Protec-
tion Agency had listed the Tybouts
Corner Landfill as one of the ten
worst hazardous waste sites in the
country. In addition, the E.P.A. stu-
dy also listed the Delaware Sand

and Gravel Company Landfill on
Grantham Lane in New Castle, Dela-
ware, as well as the former County
landfill at Llangollen, within the top
twenty worst hazardous waste sites.
These findings were particularly sig-
nificant in light of the fact that the in-
famous Love Canal waste site in Nia-
gara Falls, New York had failed to
make the top twenty. While the Ty-
bouts Corner Landfill had finally re-
ceived the notoriety and attention it
so justly deserved, little could be done
regarding a prompt solution to the
problem. Even at this writing, State
and Federal environmental officials
do not have sufficient facts to deter-
mine what, if anything, is to be done
with the landfill. While the E.P.A.
has conducted extensive tests of the
ground water surrounding the land-
fill, they have only recently started an
on-site investigation to determine ex-
actly what is in the landfill and what
to do about the chemicals they al-
ready know are there.

On March 24, 1983 Federal Envi-
ronmental Protection Agency offi-
cials called a public meeting at the
Gunning Bedford High School, near
Delaware City, Delaware, to explain
to local residents what action will be

taken regarding the landfill. Federal
E.P.A. officials, along with the State
Department of Natural Resources,
are currently working with a
$755,000.00 Superfund allocation to
conduct an extensive on-site study. It
is estimated that this will take twelve
to sixteen months and will require
well-drilling in the area to study the
extent of ground water pollution. The
results of the study will be used to
formulate remedial action, which
could entail a number of possibilities,
including digging up the landfill or
capping it with a waterproof cover to
retard further leaching of the under-
ground chemicals into the ground
water supply.

Although new federal environmen-
tal regulations make it more difficult
to repeat what has happened at the
Tybouts Corner Landfill, these new
regulations can do nothing to remedy
the harm which has already taken
place. As of now, we can only wait
and see what further harm the landfill
can cause, and whether there is any-
thing that anyone can do about it.
While the future of the landfill holds
many uncertainties, certainly the past
is enough to frighten all who are, or
could be, affected by the landfill. •

LEASE MORE
FOR
LESS!

Chances are, you can lease a Mercedes-Benz, one of the world's truly great auto-
mobiles, for less than you can own a Cadillac or Lincoln Continental. Because
we own the area's largest selection of Mercedes-Benz cars, you choose the model
you want without going through middlemen who must make a profit. Our leasing
experts shop around for the lowest lease rate at the time you choose your car. We
can help you take advantage of certain tax laws, too. Payments can be tailored to
your specific needs. Don't settle for less when you can get more at Royal Imports!

Imports 3801 Lancaster Pike
in Wilmington 322-9300
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Natural Today, Exploited Tomorrow
loping, rocky stream valleys
forested in varied hardwood
trees, flatlands with tall pines,

acres of cordgrass dissected by tidal
creeks, sandy beaches and dunelands,
are natural landscapes familiar to
Delawareans today. Will such
landscapes still be familiar a century
from now? The best guess is that they
will become infrequent sights.

Lorraine Fleming is Research Coordin-
ator for the Delaware Nature Education
Society (DNES), a private, non-profit,
statewide membership organization
dedicated to environmental education at
all levels and the preservation of represen-
tative natural areas. Lorraine is the
author of Delaware's Outstanding Natur-
al Areas and Their Preservation, reviewed
elsewhere in these pages. She has lectured
extensively, and has published several
articles on this subject. She has received
degrees from Iowa State University and
the University of Delaware. She currently
serves on several advisory boards includ-
ing the Governor's Advisory Council on
Environmental Control.

LORRAINE M. FLEMING

Delaware, a small state in expanse,
has been endowed with a natural heri-
tage of considerable magnitude.
Early European explorers who sailed
up the Delaware River described its
bounty in lavish terms.

Despite more than three centuries
of human alteration of our land and
water base, an exceptional legacy of
natural treasures remains. A state-
wide inventory conducted by the Del-
aware Natural Education Society
(DNES) in 1973-1976 identified 101
rare or unique places called outstand-
ing natural areas for lack of a better
term. The study, designed by Norman
Wilder, DNES Executive Director,
involved 25 natural science experts
and was supported by both private
and public funds.

The inventory contains the rare
remnants of old growth woodlands,
the kind that the first European set-
tlers saw when they came to Dela-
ware; it includes unspoiled stream
corridors and the finest wetlands; it
includes ancient geologic formations
and sites with evidence of Earth's on-
going processes, and the prime
locations of artifacts left by prehis-
toric peoples. These places are either
little disturbed by man's activities or
essentially healed of that disturbance.
Altogether they amount to a little
more than three per cent of the state's
total area. From time to time the in-
ventory may be expanded with the
addition of sites for rare plants and
other natural features not otherwise
listed.

In the general public perception
there is a tendency to equate out-
standing natural areas with other
natural looking open space such as
public parkland and wildlife areas.
Adding further confusion is the fact
that some state and county parks en-

compass natural areas; for example,
some dunes, woodlands, marshes,
and an archaeological complex within
Cape Henlopen State Park comprise
a natural area. Similarly natural areas
may occur within state wildlife areas
or federal refuges. Areas defined at
Woodland Beach Wildlife Area and
Bombay Hook Refuge are examples.

Natural areas have intrinsic irre-
placeable values. They are recrea-
tional havens, places where people
hike, explore nature, fish, swim,
hunt, canoe, and take photographs.
They are outdoor laboratories and
classrooms for research and educa-
tion, and function as scientific base-
lines against which manmade changes
can be measured. Most important,
they are the vital habitats of endan-
gered plant and animal species.

Outstanding natural areas and the
elements of Delaware's natural di-
versity—all of the different plants
and animals that are indigenous to
the state—are a public trust resource.
What are the chances that this trust
will be passed on, largely intact, to
future generations of Delawareans?
Exemplary public-private cooperative
efforts, some sound state laws, and
the availability of an array of legal
techniques, innovative strategies and
progressive programs provide hope
but no assurances.

Delaware's earliest natural lands
preservation predates her statehood.
In 1683 William Penn granted to Ed-
mund Warner all of the lands north-
east of Lewes Creek on the condition
that the "timber, feed, and marshes
forever lie in common" for the use of
the inhabitants of the town of Lewes
and Sussex County. As a result of a
citizen suit brought in 1973 contend-
ing that the terms of the original
grant had been violated, the state is
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