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EDITOR'S
COLUMN

o f the ten major party can-
didates for statewide office
in this year's general elec-

tion, six are lawyers. This statistic
points up the expanding participa-
tion and visibility of lawyers in
the political process. Whether as
candidates for office, counselors
to office holders, or constitutional
and statutory draftsmen, lawyers
exercise a wholesome influence on
our democratic system. For sure,
we continue to be a court oriented
profession. In this issue, however,
we offer to our readers an en-
gaging selection of observations
by and about lawyers who have
entered the world of politics at
various levels. Enlivened by the
insights of lawyers who are
legislators, and would-be gover-
nors, we believe this issue will
deepen appreciation of the contri-
butions made by members of our
profession in a different forum.
As always, we hope to provoke
thoughtful debate over the role
of lawyers in the process of or-
ganizing, harnessing, and con-
straining political power, a role
received in the form of a public
trust.

In dealing with our adver-
tisers, please tell them you
saw their notices in these
pages. They make your
magazine possible.

The Editors.

DEL414**1RE B4R FOUND4TION
• Administration of IOLTA

• Sponsorship of Anti-Crime Campaign
• Educational Service to the Public School System

• Support of Youth Publication
• Search for Bar Center

• DELAWARE LAWYER

The Bar Foundation is a charitable organization dependent
on the profession and its members for the means of accom-
plishing an important public service.

IT IS YOUR FOUNDATION.
IT STANDS OR FALLS ON YOUR

ENLIGHTENED GENEROSITY.
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REFLECTIONS
OF A DELAWARE
STATESMAN
A LONG VIEW
OF THE PROFESSION
IN PUBLIC LIFE

ELBERT N. CARVEL

S

Former Governor Carvel, though
not a member of the Bar, holds
a degree from the University of
Baltimore Law School. His train-
ing in law served him — and Dela-
ware — well in his advocacy of
judicial excellence and in the re-
constitution of the Supreme Court.
He has been a member of the
Judicial Nominating Commission
and Chairman of the Delaware
Constitutional Revision Commis-
sion. In 1980 Chief Justice Herr-
mann named him to the Com-
mittee on the Judiciary. The legal
profession has honored Governor
Carvel, a devoted friend, in 1982
with the Delaware State Bar Assoc-
iation Liberty Bell Award, and this
year with the Herbert Harley
Award of the American Judica-
ture Society.

omeone has said that there
are no living statesmen.
When one realizes how the

founders of our nation were
castigated, criticized, and defiled
in their times and then observes
them as statesmen today, one
begins to understand how time
and distance lend enchantment
to those willing to take an up-
popular stand.

My first term as Governor
coincided with President Harry
Truman's second term. I find in
Truman's historical reputation con-
firmation of the above. President
Truman approached his responsi-
bilities as our chief executive with
a simple, uncomplicated, unvar-
nished philosophy: do what you
believe is right, no matter how
controversial, and history will con-
firm your stand! At the end of his
second term he was one of the
most unpopular Presidents in our
history. The Korean War, the re-
call of General McArthur as the
Commander of the Korean Opera-
tion, his stand on desegregation,
his containment of the U.S.S.R.,
his efforts to rehabilitate Europe
and Japan following World War II,
and many other acts contributed
to that unpopularity. He could
displease even his supporters, as

when he cracked down on John
L. Lewis and the United Mine
Workers when he believed they
were acting improperly. Today
he is rated as one of our great
Presidents, just 31 years following
the end of his term.

When I first studied history in
the public schools of Maryland,
I began to understand that the
founding leaders of our nation,
later regarded as statesmen, had
followed a sometimes uncharted
course of breaking new ground
under the most difficult condi-
tions. Their examples were highly
inspirational to a lad of 10 years
and I decided then and there that
my future lay in public affairs.
I believed that I should try to be
elected to the U. S. Senate and
serve my country as had such
statesmen as Washington, Adams,
Franklin, Marshall, Jefferson,
Hamilton, Lincoln and Jackson.
I also learned early to respect
lawyers for their necessary con-
tribution to progress.

My grandfather, Peter Elbert
Nostrand, was an eminent civil
engineer in New York City at the
turn of this century. During his
experience in constructing large
municipal enterprises he partici-
pated in numerous condemnation
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suits to pave the way for the
erection of the Ramapo Dam
near Kingston, New York. Without
the help of legal counsel he
successfully concluded these con-
demnation suits single-handed and,
during the latter part of his life,
regretted that he had not become
an attorney-at-law instead of a civil
engineer.

My grandfather's encouragement
led me to take up law studies at
the University of Baltimore in the
fall of 1928. Not forgetting my
early desire for public service, I
felt that the study of the law was
the logical path to this goal.

During early indoctrination one
of my professors urged the class to
read the "Life of John Marshall"

by Albert J. Beveridge, the former
U. S. Senator for Indiana. It was
not until 1933 that I obtained the
first of Beveridge's four volumes
from the Enoch Pratt Free Library
in Baltimore. It proved so fascinat-
ing that I proceeded to read the
entire work, which demonstrated
how John Marshall, through his
constitutional decisions, had suc-
ceeded in providing the glue that
welded together the separate and
independent colonies into one
great United States. The biog-
raphy of Marshall demonstrated
how his wise decisions in Marbury
vs. Madison, McCulloch vs. Mary-
land and Cohens vs. Virginia,
established the Federal Govern-
ment as the supreme power of

the land. In McCulloch vs.
Maryland he said, "This great
principle is that the Constitution
and the laws made in pursuance
thereof are supreme; that they
control the Constitution and laws
of the respective states, and
cannot be controlled by them."

I graduated from the University
of Baltimore Law School June
1931 during the rock bottom of
the great depression. At that time
I was earning $25.00 a week as
chief clerk in the New Business
Department of the Baltimore Gas
and Electric Company. (My law
school studies took up two to
three hours a night, five nights a
week for three years.) I had many
friends who were working in
law offices as law clerks for $5.00
a week. Obviously, law held out
for a young man who was plann-
ing to get married scant oppor-
tunities for immediate riches.
Furthermore, my goal was not
the practice of law, but service in
public life.

When my wife and I came to
Delaware in May of 1936, I was
made office manager of Valliant
Fertilizer Company. In October
of that year, I became General
Manager and Treasurer of the
Company. It was then that my
background in the law started to
be helpful. The depression had
resulted in serious devaluation of
farm land and farm prices with a
resultant depressing effect on
companies serving farmers.

Frank M. Jones, Esquire, of
Georgetown, Delaware, a brother-
in-law of Robert H. Richards of
Wilmington, was counsel to our
company and a warm personal
friend of William E. Valliant,
the founder.

In the process of collecting the
many accounts and notes that had
DELAWARE LAWYER, Fall 1984 7
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accumulated during the depression
years I had the opportunity of
discussing many subjects with
Mr. Jones, an extremely wise
and gentle person, and we formed
a warm friendship. In the course
of our conversations I informed
him of my interest in public
affairs and in the Democratic
Party.

There was one lawyer in our
State whom I had appointed
to the Superior Court during
my first term and subse-
quently resigned from the
bench. All during my second
term, his advice and counsel
given unstintingly were in-
valuable. He is now Chief
Justice.

He was most helpful with his
advice about Delaware history and
politics. We discussed President
Franklin Roosevelt and the pros-
pect of his third term, election
laws in Delaware, participation in
public affairs, and the Judiciary
and John Marshall. Later, in 1945,
after I became the Lieutenant
Governor of Delaware, he recom-
mended that I be named a mem-
ber of the Board of Trustees of
the University of Delaware. Warren
C. Newton, of Bridgeville, whom
I met frequently in business,
also gave a helpful recommenda-
tion. I had not sought this office
and my nomination came as a
complete, although most pleasant,
surprise.

In the spring of 1940 my com-
pany wanted to collect a small
bill for about $300.00 from a
farmer in the neighborhood of
Newark, Delaware. The farmer's
debt was over one year past due
and he would not give a note to
settle his account. A title search
showed that all real property was
in his wife's name. We decided
to attach his crops and obtain a
judgment. Because we had no
attorney in New Castle County,
I asked Mr. Jones to recommend
one. He suggested Richards, Lay-
ton & Finger, and told me to call

upon Mr. Robert H. Richards.
I was flabbergasted. Mr. Jones
was sending me to call upon the
illustrious Robert H. Richards,
head of the most prestigious law
firm in Delaware, about an in-
significant fertilizer bill! Mr. Jones
reassured me: "It will be all
right. He will take care of it."

I marched up to the offices
of Richards, Layton & Finger on
the fourth floor of the duPont
Building, asked the receptionist
to announce me to Mr. Richards,
and within five minutes I was
ushered into his office. I informed
him that Mr. Jones had recom-
mended his firm and that I wished
to obtain a crop lien and judgment
for $300.00 against a farmer. He
received me courteously and
gravely. We exchanged a few
pleasantries about Sussex County
and Mr. Jones. He then called
in a young lawyer named Henry
Canby and asked him to handle
our case.

Canby went over the case very
thoroughly wife me, examining the
delivery tickets (duly signed by
the fanner) and the statement of
the account that I had brought
with me. We then proceeded to
the farm, interviewed the farmer,
and observed the crop. Canby
proceeded to obtain the lien
and judgment. Because we had the
judgment we were later able to
repossess a fairly new pickup
truck, which was in the farmer's
name, with only a small balance
owed to a finance company. We
paid off the finance company and
recovered the full amount of our
bill without the necessity of
attempting to recover on an
uncertain crop lien.

A Delaware law firm repre-
senting the biggest corporations
in the United States did not fail
to serve a small Sussex County
corporation attempting to collect
a bill that I considered insignifi-
cant. I had already had a high
opinion of the Bar. This ex-
perience reinforced it mightily.

We had customers all over
Delaware. In addition to my
managerial responsibilities, I han-
dled the selling and dealt with
the agents for New Castle and
Kent Counties. Often, on my
journeys up-state, I would drop
by for lunch at the Duval Tea
House, next to the State Theatre
on South State Street in Dover.



Talk to us first.
Wilmington Trust, ranked

among the nation's ten largest
personal trust institutions,
maintains a fully staffed, full-
service office in Stuart, Florida.
We're knowledgeable in the
intricacies of Florida probate.
We know the procedures for
establishing Florida domicile
and can help discuss them with
your clients. We can continue to
offer the quality personal trust,
estate and investment services
that your clients are using in

Delaware. If they're also
maintaining a northern address,
we can coordinate with you and
your client to provide an excel-

WILMINGTON
TRUST

lent combination of services—
yours and ours. Suddenly, 1,500
miles may seem like a very short
distance.

To find out how we can help
you continue your rela-
tionship with your clients^
who are moving to
Florida, call me,
Doug Poulter,
President, (305)'
286-3686. Or
write: Suite 134, -"
1111 South Federal Highway,
Stuart, Florida 33494.

OF FLORIDA, NA

"Some sound
advice regarding
your (Mats who

caemouingt)
Florida"

Doug Poulter, President

DELAWARE LAWYER, Fall 1984 9



Usually there would be assembled
in the rear of the dining room
such members of the bar as
Bill Storey, Secretary of State,
Charles L. Terry, Doc Harmonson,
and George Fisher. At the in-
vitation of Doc Harmonson, I
often joined this convivial and bi-
partisan group. I have fond mem-
ories of the pleasantries and
barbed exchanges which often
took place. Since the food was
superb, it came to be the gather-
ing place for the leaders of Kent
County. Governor McMullen often
lunched there.

During my service on the Board
of Trustees of the University,
I came under the wing of Judge
Hugh M. Morris, the Chairman of
the Board, who was an outstand-
ing example of the high caliber
of those who were members of
the Delaware Bar. He toiled long
and hard on behalf of the Univers-
ity and it was through his leader-
ship that the University achieved
the enviable position of reaching
one of the highest endowments
of any State University in the
country. Judge Morris, a son of
Sussex County, was a man of

Incorporating
Service
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yers with fast, complete in-
corporating services in all
fifty states.

Let our knowledgeable
staff assist you in:

• Forming a Corporation
• Foreign Qualification
• Registered Agent
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Delaware: 302-998-0595

Corporation
Service Company

4305 Lancaster Pike
Wilmington, Delaware 19805

10 DELAWARE LAWYER, Fall 1984

high ideals and unquestioned
principle. He was an inspiration
to all with whom he was asso-
ciated.

Judge Richard S. Rodney was
also a member of the Board of
Trustees of the University of
Delaware. I knew him from this
association as well as through
his activity in the Episcopal
Church. His fine sense of humor
made it a delight to be in his
company. Following the meetings
of the University of Delaware
Board, Judge Rodney, Charles
Grubb, Dean J. Fenton Daugherty
and I would retire to one of the
rooms of Old College where
there was a billiard table and we
would engage in a few hours of
bottle billiards.

In 1945, Governor Walter Bacon
nominated Daniel J. Lay ton to
succeed himself as Chief Justice
of the Supreme Court of Delaware.
At that time, I was the Lieutenant
Governor of Delaware and as such
was the President of the Delaware
Senate. There was great contro-
versy over this reappointment
within the Senate, especially among
the down-state members.

The Governor sent Lay ton's
name down to the Senate for
confirmation three times and the
Senate rejected the name three
times, Layton only receiving a
maximum of eight votes out of
seventeen. When the name was
before the Senate for the third
time on a hot July evening, a
packed audience was gathered in
the Delaware Senate where an
open hearing was being conducted.
The Honorable Robert Houston of
Georgetown and the Honorable
Hugh M. Morris of Wilmington
both made impassioned speeches
urging that confirmation be denied
on the grounds that the Chief
Justice refused to excuse him-
self from hearing cases where
close relatives such as his sons or
nephews were representing clients
who appeared before him. I felt
that a reasonable case was made
by the two men, but I always
regretted that there was never
anyone who spoke up on behalf
of the Chief Justice. It seemed
to me that in the interest of
simple justice, someone should
have presented Chief Justice Lay-
ton's case before the Senate.

During both of my terms as
Governor, occasionally I would

be approached by friends, party
people or just citizens of the state
with no connections, asking me to
intervene in a case before a Judge,
or a Justice of the Peace. Appar-
ently that idea went back to the
time when the sovereign was the
Court and all cases came before
him.

I would always patiently ex-
plain that of course such inter-
vention was not only impossible
but highly improper. I would
point out that a Judge should
be entirely impartial and that if
someone could intervene on his
behalf, then someone could inter-
vene against him as well and that
the ends of justice would be
defeated.

During my first term as Gover-
nor I made several snap decisions
which were unwise and which I
strongly regretted later. I came to
the conclusion that it was im-
portant to call upon wise heads
throughout the State when knotty
and controversial problems arose.
For this purpose I gathered to-
gether several groups. One was
the ad hoc Goals Commission,
which I created by Executive
Order. I called upon the best
brains in the State to assist me
in developing programs and goals
which would best serve the future
of the people of Delaware.

The other group was an informal
small committee which we called
the Kitchen Cabinet. It consisted
of several distinguished lawyers
and close associates in the adminis-
tration. We addressed such knotty
issues as Public Accommodations
Legislation, including national con-
cerns over accommodations for
travelling diplomats. At that time,
facilities in Delaware were seg-
regated, and improper handling by
the many business services cater-
ing to the public could cause an
international incident.

Another deep concern was how
to lead the people of our state
to support rehabilitation instead
of punishment, retaliation, and
the death penalty. Herbert Cobin,
Esquire, and others aided me in
delineating the posture which I
took in this difficult area. I
cannot let the opportunity pass
without commenting on the effect
that the Delaware clergy had
in helping the people of Delaware
realize the importance of passing
a Public Accommodations Law in



our State.
When I ran for Governor in

1948, I was fortunate to have
Alexis I. duPont Bayard as my
running mate. Lex is the scion
of a family whose members have
variously distinguished themselves
by serving in the Congress, in the
President's Cabinet, and in the
diplomatic service as Ambassador
to the Court of St. James. When
he ran with me he was a young
lawyer of thirty-one who had
served with the Marines in the
South Pacific during World War II.
He was most helpful in getting
our program enacted in the
General Assembly. His greatest
achievement was the leadership he
provided in obtaining the enact-
ment of the Constitutional Amend-
ment authorizing a separate Su-
preme Court of Delaware in
1951. This made it incumbent
upon me to appoint a new Supreme
Court. If I appointed the new
court without promoting from the
Superior Court, or the Court of
Chancery, I had to appoint two
Democrats and one Republican.
James M. Tunnell, Jr., Esquire,
of Georgetown, and Chancellor
Daniel F. Wolcott had each ad-
vised me of his willingness to serve
as Chief Justice. This was a real
dilemma. Both were highly qual-
ified lawyers of great integrity,
wisdom, and ability and I felt
that we needed both on the Court.

One evening, I was talking with
E; Ennalls Berl, Esquire, who
suggested that Clarence A. Souther-
land, Esquire, a former Attorney
General of Delaware who at
that time was 62 years of age,
was willing to sacrifice his highly
lucrative practice and serve as
Chief Justice. Southerland was
well known for outstanding ability.
I felt that there could be no finer
Supreme Court in the United
States than one composed of
Southerland as Chief Justice and
Tunnell and Wolcott as Associates.

I called Mr. Southerland, in-
vited him to luncheon in the
Green Room of the Hotel duPont,
told him how much I admired his
qualifications, and stated that it
would give me tremendous satis-
faction to have him serve on the
new Supreme Court as Chief
Justice. I realized that if he
accepted he would be making
a large financial sacrifice, but his
service on the Court together

with Tunnell and Wolcott would
give Delaware the finest Supreme
Court in the country.

Mr. Southerland paused for a
few minutes in deep thought,
and then, in a carefully measured
response, told me that he was
flattered by the offer and would
like very much to talk it over
with Mrs. Southerland and his
family. Several days later he
called me and gave the good news.
He would be happy to serve and
he looked forward to the oppor-
tunities that lay ahead.

As soon as I received his accept-
ance, I approached Jim Tunnell
and Dan Wolcott. They were both
willing and happy to serve with
Southerland. The new court was
endorsed by the populace, the
bench, the bar and the State
Senate. It lived up to expectations
in every way and became one of
the proudest achievements of my
administration.

Some of my partisan Democratic
friends were deeply disturbed that
I had appointed Southerland, a
Republican, as Chief Justice. That
didn't matter to me at all. I
pointed out to them that we
now had the finest Supreme

Court in the United States and
that alone overrode all political
considerations.

There was one lawyer in our
State whom I had appointed to
the Superior Court during my
first term who had subsequently
resigned from the bench. All
during my second term, his
advice and counsel given unstint-
ingly were invaluable. He served
as Chairman of the Planning
Commission and as a member of
the Goals Commission. He is now
Chief Justice. Daniel L. Herrmann
was my good friend and counsellor
and I am deeply grateful for the
many contributions he made to
the success of my administrations.

After 48 years of close associa-
tion with the bench and bar of
the State of Delaware, I still
hold them in the same high esteem
with which I was impressed when
I was a new resident of our
State in 1936.

Delaware can be proud of the
manner in which this great group
conducts itself. Their integrity,
dedication to the public welfare,
their wisdom and fairness all
contribute to making Delaware
the Great State we enjoy today. •
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DO LAWYERS HELP
OR HINDER
PUBLIC POLICY-MAKING?

WILLIAM V. ROTH, JR.

William V. Roth, Jr., our Senior
United States Senator, has served
continuously in the Congress of
the United States since 1967.
Today he is a Delaware institution
en route to becoming a national
one, very possibly the most
respected Delawarean in public
service since the retirement of his
immediate predecessor in the
Senate, the legendary John
Williams. Roth's battles for sensi-
ble taxation and the curtailment
of waste and mismanagement in
government, especially in the
Department of Defense, display
him up front and on top of what
will probably be the central
issues of government for the
balance of this century.

A
s a public official who
also happens to be a law-
yer, I must confess to a

certain uneasiness every time I
hear about a situation in which
the decisions of elected officials,
be they Members of Congress,
state legislators or local city coun-
cils, are frustrated by our legal
system. In our litigious society,
where the phrase "Let's sue the
bum" ranks right up there with
"Kill the umpire," it sometimes
seems that every citizen, group
or special interest with an axe
to grind is looking to the courts
to second-guess public policy
decisions with which they happen
to disagree.

Often, of course, their cause is
just; public officials make mis-
takes just like private citizens,
and the courts may be the last
recourse for those who lack the
clout, financial or otherwise, to
prevail in the political arena. But
our system of government was not
designed to settle every public
policy dispute in court; and unless
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we can find ways to resolve
these conflicts short of a protract-
ed legal battle, I am concerned
that government at all levels may
find itself increasingly unable to
function efficiently in the service
of the broad public interest.

One of the clearest examples
in Delaware of this kind of "paral-
ysis by litigation" was the Wilm-
ington Medical Center's efforts to
build a new hospital in Stanton,
a Wilmington suburb. "Plan
Omega," as the project is called,
was unveiled in 1975 at a project-
ed construction cost of about
$61 million. Almost immediately
the plan was challenged on civil
rights grounds by a coalition of
community groups representing
the poor, the handicapped, the
elderly and other minorities. The
coalition, Wilmington United
Neighborhoods, charged among
other things that the plan would
deny members of the groups it

represented equal access to medical
care and would adversely affect
the quality of health care at the
Medical Center's Delaware Divi-
sion in downtown Wilmington.

The questions raised by Plan
Omega's opponents were signifi-
cant and legitimate; the Medical
Center had an obligation to res-
pond to them, and in fact, in a
supplemental agreement nego-
tiated by the U.S. Department
of Health, Education and Wel-
fare, the center reaffirmed its
original commitment to take sev-
eral steps to avoid discrimination.
For example the center said it
would maintain a free 24-hour
shuttle bus service for patients,
visitors and workers between
Wilmington and the new hospital.
Despite these commitments, how-
ever, the public-interest attorneys
representing Wilmington United
Neighborhoods decided to press
their lawsuit, and the case dragged

through the courts for five years
before the Third Circuit Court
of Appeals finally ruled against
the plaintiffs and allowed Plan
Omega to proceed. 1 During that
time, construction costs of the
new hospital nearly doubled, to
more than $108 million, while
interest rates were increasing from
less than 7 percent to more than
10 percent, further inflating the
cost of financing the project.
Even now, as the hospital pre-
pares to open, there is concern
that its high cost will make
health care even more of a finan-
cial hardship than it already is —
not only for the poor, but for the
middle-income users of the medical
center as well.

I find several aspects of this
dispute extremely troubling. Why
did it take five years, nearly
a dozen court rulings, and who
knows how much money in court
costs and legal fees to resolve
DELAWARE LAWYER, Fall 1984 13



this conflict? While representatives
of the minority groups and the
hospital center fought for the
interests of their clients in court,
who was watching out for the
interests of the average citizen,
who will end up paying higher
prices for his medical care because
of the extended litigation? And
finally, in seeking to protect the
rights of the poor and other
minorities, did the project's opp-
ponents actually do their clients
a disservice by helping push health
care costs beyond their reach?

I could cite dozens of other
examples of public and private
projects which have been delayed
or cancelled as a result of legal
battles lasting years, if not decades.
Such delays, expecially when they
affect construction of new in-
dustrial plants and similar facilities,
not only cause inconvenience and
higher prices for consumers, but
they also can hamper the modern-
ization and productivity of our
industrial base. This contributes
to our nation's problems in com-
peting effectively in the world
marketplace at a time when the
nations of the Pacific Basin and
Western Europe are increasingly
challenging us in international
trade.

While I do not agree with those
who try to blame all of our prob-
lems on "too many laws, too
many lawsuits, and too many
lawyers," it is interesting to note
that the number of lawyers in
the United States has more than
doubled since 1960 and now
totals more than 612,000 —

Experience has shown us that
many government agencies
often write rules that are
ineffective and unnecessarily
expensive. The process tends
to produce regulations that
have little or no political
legitimacy. The legitimacy of
a regulation now rests solely
on the ability of interested
parties to participate in a
formal, stjuctured rulemaking
proceeding designed to insure
that the agency reaches a
rational decision.

giving this country the largest bar
and the most lawyers per capita
in the world.2 And yet, as an
Ad Hoc Panel on Dispute Resolu-
tion and Public Policy pointed
out in a recent report to the U.S.
Department of Justice:
" . . . it has been estimated that
1 percent of the U.S. population
receives 95 percent of the legal
services provided. . . Not only is
the largest segment of our popu-
lation precluded from real access
to the justice system, the biggest
users of legal services — corpor-
ations and wealthy individuals —
pay an enormous price. Legal
expenditures are growing at a rate
faster than increases in the gross
national product. Productivity is

affected by the drain on time and
money available for other en-
deavors . . . Although courts are
vitally important for protecting
private rights and concerns, the
delay and costs may render them
ineffective in discharging this
critical duty."3

It is becoming increasingly ob-
vious, then, that court is often
the wrong place for public policy
disputes. The issues are too com-
plicated and technical, adversarial
procedures too time-consuming,
and legal costs too high to permit
exclusive reliance on the legal
system for resolving social ques-
tions involving powerful com-
peting interests. As my friend
David Abshire, the former presi-
dent of the Center for Strategic
and International Studies at
Georgetown University, put it
recently:
" . . .the complex problems that
our society will face in the re-
mainder of the twentieth century
will require more constructive
methods of formulating solutions.
The adversarial process, while im-
portant to our system of law and
government, cannot be the only
means of devising public policies."4

A similar argument can be made
with respect to court battles over
government regulations. Because
legislation, especially at the Fed-
eral level, is necessarily broad and
general, responsibility is delegated
to Executive Branch agencies for
promulgating the detailed rules
and regulations by which the laws
are applied. The process of making
these rules allows for considerable
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discretion on the part of agency
officials, and the regulations re-
sulting from the expensive and
time-consuming rulemaking pro-
cess often are challenged by
affected parties and groups who
disagree with the agency's ulti-
mate interpretation of legislative
intent. Thus regulations which
may take four or five years to
promulgate can be delayed for
years beyond that by court
challenges, frustrating the will of
the legislature and possibly en-
dangering public health and safety
in the process. Irving Shapiro,
the former chairman of the DuPont
Co., stated the problem well in
a 1981 interview with the Wash-
ington Post:
" . . .the system says we must be
adversaries. . .you've got single
issue groups on one side pressing
the agency, you've got people in
the agency pressing for their own
viewpoint, and then you've got
people in the industry pressing
for their viewpoints, and each
one is shooting at the other.
Ultimately you wind up in court
and then work out the compro-
mises afterward . . . you have to go
through all that agony to do some-

Can't the education, talent
and expertise of our 600,000-
plus lawyers be used at times
to help bring about compro-
mise and consensus, rather
than contributing exclusively
to costly and excruciating ad-
versarial confrontations that
often do more harm than
good?

thing that you should have been
able to do at the beginning."5

The question I would ask
with respect to this situation is:
Isn't there a better way? Can't
the education, talent, and exper-
tise of our 600,000-plus lawyers
be used at times to help bring
about compromise and consensus,
rather than contributing exclu-
sively to costly and excruciating
adversarial confrontations that
often do more harm than good?
In a society as richly diverse and
fiercely independent as ours, there
will always be a variety of worth-
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while goals and values, and some
of them will inevitably collide.
Just look at the sometimes bitter
debate between those promoting
industrial development and new
jobs and those arguing for clean
air and clean water. Must such
values always be viewed in an
"either-or" context and cast into
a forum that forces both sides to
take extreme positions and hold
out to the "bitter end"? When
such values do conflict, must there
always be a winner and a loser?
Or are there other means of con-
flict resolution available that can,
under the proper circumstances,
facilitate understanding, insure
that all affected parties are repre-
sented in the decision-making pro-
cess, and produce a consensus
solution that will be at least
roughly acceptable to all parties,
and thus be more likely to endure?

Fortunately, the answer to that
last question is "yes." The grow-
ing recognition of the need for
alternative methods of dispute
resolution has produced a number
of highly creative projects and
proposals in recent years for
obtaining consensus on public
policy issues without resorting
to the courts. The American Bar
Association has established a Spec-
ial Committee on Alternative
Means of Dispute Resolution to
study and promote conflict resolu-
tion as a complement to the court
system.6 Organizations such as the
National Institute for Dispute
Resolution have been created
within the last few years to ex-
amine and support ways of
settling disputes without litiga-
tion.7 One Institute project is
helping to fund statewide offices
of mediation to help settle inter-
governmental and public policy
disputes. This year the Center
awarded grants to create such
offices in Alaska, Massachusetts,
New Jersey, and Wisconsin. Other
states, including Virginia and
Connecticut, have used ad hoc
mediation to negotiate environ-
mental and annexation/boundary
questions and to determine the
allocation of Federal social service
block grant funds.

On the national level, some of
the most successful examples of
alternative dispute resolution have
occurred in the mediation of
environmental conflicts involving
such issues as the siting of energy
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projects, the control of toxic
substances, and air quality.8 Per-
haps the best-known and most
thoroughly documented of these
efforts was the National Coal
Policy Project, which brought
together more than 90 represen-
tatives of leading industrial and
environmental groups, under the
aegis of the Center for Strategic
and International Studies, to
hammer out a consensus on
national policy issues, ranging
from environmental protection to
civil rights, public health, job
safety and consumer protection.

In 1981 in an attempt to apply
the lessons learned from the
Coal Policy Project to reduce
conflict and delay in the Federal
regulatory process, Senator Carl
Levin of Michigan and I intro-
duced legislation aimed at en-
couraging Federal agencies to sit
down with interested parties to
negotiate the terms of Federal
regulations, before the regulations
are proposed and the adversarial
process takes over. Instead of
relying on the courts, the Congress
or the President to reform the
regulatory process, as most other
proposals do, our plan was to
draw on the resources of the
American public to bring con-
flicting interests together for nego-
tiation and resolution of regula-
tory disputes.

Under the rulemaking proce-
dures by which the government
now operates, lawyers retained by
parties who may be affected by
pending regulations habitually con-
test every stage in the develop-
ment of new rules, from the time
a proposal is first published in
the Federal Register to a final
decision, years later, by an appel-
late court. This litigiousness, while
adding substantially to the cost
and time required to promulgate
a regulation, rarely improves the
final product, because the agency
typically formulates a regulation
early in the process and then
closes its mind to any suggestions
offered in an adversarial setting.
Experience has shown us that
when government agencies are
granted such sweeping discretion
to formulate regulatory policy,
they often write rules that are
ineffective and unnecessarily ex-
pensive. Even more troublesome
is the fact that the current pro-
cess tends to produce regulations

that have little or no political
legitimacy. The legitimacy of a
regulation now rests solely on the
ability of interested parties to
participate in a formal, structured
rulemaking proceeding which is
designed to insure that the agency
reaches a rational decision. But
even with the most well-developed
factual record possible, wide pol-
icy choices always remain, and the
agency's ability to exercise wide-
ranging descretion is bound to
leave some or many powerful
political interests dissatisfied with
the regulation and the process
by which it was developed. These
"wronged" parties then accuse
the agency of inadequately credit-
ing their policy arguments or
rejecting important facts or giving
excessive credit to the views of
another party. Since there is no
objective measure of whether the
agency made a good choice at
any stage of the process, it is only
the procedures themselves that
provide legitimacy, and when
the procedures are challenged, the
entire process quickly falls apart
and the whole bucket of worms
ends up in court.

What is happening, in essence,
is that we are trying to make
fundamentally political, legislative
choices by means of procedures
derived from litigation. We are
understandably upset when these
procedures produce confrontation
and delay instead of sound public
policy. I believe we must try to
make use of the legislative pro-
cess, as opposed to the legal
process, to make the kind of
public policy decisions that are
involved in writing regulations. We
need to develop a process by
which a consensus on the policy
choice can be reached directly
by the competing interests, rather
than allowing each party to try
to influence the agency, which
is now cast in the role of an
umpire, attempting to weigh the
competing claims of the various
interests. 10

To accomplish this, Senator
Levin and I proposed the establish-
ment of negotiation committees,
which would attempt to resolve
regulatory disputes before pro-
posed regulations are drafted, n
Under our proposal, either the
agency or any interested party
could petition for the formation
of a negotiation committee during
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the early stages of the rulemaking
process. A mediator, acting under
the auspices of the Administrative
Conference of the United States,
would then determine whether
negotiation seemed feasible and
whether a negotiation committee
representing all affected and in-
terested parties could be convened
to discuss the pending regulation.

If the mediator felt that nego-
tiation was possible and if the
agency concurred, a committee
consisting of representatives of
industry, public interest groups,
state and local governments, labor,
and other affected interests would
meet with agency officials and
attempt to find common ground.
If the committee was able to reach
a consensus, and the agency
found the proposal acceptable, it
would then publish the proposed
regulation in the Federal Register
and proceed with the other form-
alities of rulemaking. Thus our
proposal would resolve most dis-
putes through negotiation at the
outset of the regulatory process,
rather than after years of costly
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litigation.
These negotiation committees

would be most likely to succeed
when the number of affected
interests is limited and when each
interest has sufficient political and
financial clout to block or greatly
delay a regulatory proposal it
finds unacceptable. Obviously if
any one party has the power to
impose its will, it will attempt
to do so regardless of the pro-
cedure used, whether it be nego-
tiation, litigation, or appeals to
Congress for changes in legislation.
But parties of roughly equal
power would have an incentive
to participate in the negotiations
because they would be sharing
in the decision and would have
an opportunity to make trade-
offs and eliminate or mitigate
the most troublesome aspects of
a proposed regulation. In my
view, all the parties would be in
a better position to maximize
their relative interests under this
procedure than through the exist-
ing process, which produces rules
beyond the control of any of the

affected parties.
I realize that this proposal

raises complex legal questions,
and even though similar proce-
dures have worked well in settings
analogous to rulemaking, there is
no guarantee that it would work
as envisioned. A number of other
approaches have been suggested,
and all deserve close scrutiny. It
is time to look beyond traditional
government practices and proce-
dures and to develop new mechan-
isms for resolving conflict and for
developing regulatory policy. To-
day's regulatory system contains
so many procedural protections,
paperwork burdens and oppor-
tunities for court challenge that it
has become close to impossible
for the government to function
at all, let alone with any degree
of effectiveness and efficiency.
Finding better ways to resolve
disputes, within the regulatory
process and in public policy-
making in general, is one of the
greatest challenges facing the
government — and the legal
profession — today. •
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THE WHITE HOUSE - JUNE 1914

A delegation of the Delaware Bar
calls on President Wilson to urge
the appointment of Victor B.
Woolley to the Federal bench.

"NOW THE FIRST
THING WE DO . . .
THE SWAN OF A VON BARES HIS FANGS
AT LAWYERS AND A LAWYER-POLITICIAN
BITES BACK

MICHAEL N. CASTLE

As you will see from Mike
Castle's article below, he is witty
as well as wise, and, armed with
insights drawn from legislative
service, capable of a shrewd,
detached appraisal of his pro-
fession in the toils of represen-
tative government.

This bare recital gives a very
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poor notion of how deeply Mike
Castle has probed the issues con-
fronting state government today.
He has lead a blue ribbon com-
mittee inquiring into the quality
of public education and pro-
posals for improving it. He has
headed the Governor's Task Force
on Drunk Driving. Mike has be-
come expert on the problems of
restitution to victims of crime.
He has been active in the labors
of groups wrestling with the
difficulties facing the aged, the
young, and the unemployed. Lieu-

tenant Governor for the last four
years, Mike now seeks to be
Governor, the top elective office
in the state, an office to which
he would bring enviable cre-
dentials of training and public
experience.

I
t is a particular pleasure
to have been asked by
the Editors to reflect upon

the role of lawyers in the legisla-
tive process. I say this because

(Continued on page 22)



THE DUTY
AND PRIVILEGE
OF SERVING
A CANDIDATE ENUNCIATES
HIS PHILOSOPHY OF PUBLIC LIFE

WILLIAM T. QUILLEN

awyers belong in politics
for three distinct, albeit
related, reasons: obligation,

craftsmanship, involvement.
In an address at Vanderbilt

University in 1963, John F.
Kennedy said:
"The educated citizen has an
obligation to serve the public.
He may be a precinct worker or
President. He may give his talents
at the courthouse, the statehouse,
the White House. He may be a
civil servant or a Senator, a

(Continued on page 24)

Bill Quillen is the Democratic
nominee for Governor of Delaware.
His candidacy is the logical next
step in a professional life of nearly
uninterrupted service to his state.
In 1965 he withdrew "temporarily"
from a promising career in private
practice to serve a newly elected
Governor, The Honorable Charles
Terry. A year later the Governor
nominated Bill for the Superior
Court bench. After service as a
judge, he became Chancellor of
Delaware and eventually joined an
enlarged Supreme Court as an
Associate Justice. He exemplifies
the old-fashioned ethic of public

service as an obligatory means of
redressing the servant's unequal
advantages of good fortune, strong
intellect, and good education.

Bill is a scholar, and, as such,
intensely concerned with quality in
education. He has taught at the
Delaware Law School and remains
active as a Trustee of its parent,
Widener University. His diverse con-
tributions to the public good include
service as a decidedly youthful
Elder of the New Castle Presby-
terian church and as Vice President
and Director of the New Castle
Historical Society. His article ar-
ticulates the philosophy he lives.
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(Continued from page 20)
the forum in which this topic
is normally discussed — Legislative
Hall — occasionally regards our pro-
fession with all the warmth that
the Confederacy held for General
Sherman. Indeed, to while away
the hours spent presiding over
the Delaware State Senate, I have
carefully catalogued the legislative
observations about lawyers. Let
me recite two samples:

"Mr. President, we have been
given three different legal opinions
from three different lawyers.
Would you please instruct those
lawyers to retire to a common
place and flip a coin?"

"Mr. President, would you
please clear the chamber of all
lawyers so that we can get some-
thing done?"

Although these remarks are
often made in jest, it passes for
conventional wisdom in Legisla-
tive Hall that the process of mak-
ing legislation (which some pundit
has likened to the process of
making sausage)—is somehow im-
paired by the presence of lawyers.
All this puts me in mind of the
oft-quoted words of Dick The
Butcher in Shakespeare's Henry
The VI, Part 2: "The first thing
we do, let's kill all the lawyers."
Dick The Butcher's sentiments are
usually repeated by those critics
of our profession who wish to
demonstrate that even Shake-
speare, that chronicler of universal
truths, shared their disdain for
lawyers.

No so. Instead, a reading of
the full passage in which those
words were uttered will show
that Shakespeare more probably
regarded lawyers as protectors of
the Common Weal from tyranny,
anarchy, villainy, oppression, and
the General Assembly.

Let me set the scene. In Act IV
Jack Cade has gathered his group
of rebels about him. Listen and
see if his proposed "reforms"
have a certain air of election year
familiarity —

"CADE: Be brave, then; for
your captain is brave, and vows
reformation. There shall be in
England seven halfpenny loaves
sold for a penny; the three-hooped
pot shall have ten hoops, and I
will make it a felony to drink
small beer. All the realm shall be
in common; and in Cheapside
shall my palfry go to grass: and
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/ believe that the Bar holds a
public trust of rendering aid
to the legislative process.
This public interest can only
be served where there exists
a relationship of respect and
trust between the General
Assembly and the Bar.

when I am King, as King I will
be,. . .there shall be no money:
all shall eat and drink on my
score; and I will apparel them all
in one livery, that they may agree
like brothers, and worship me
their lord.

DICK THE BUTCHER: The
first thing we do, let's kill all the
lawyers."

After settling upon the hasty
demise of all lawyers, the band
next proceeds to sentence to hang-
ing a young town clerk who has
committed an unpardonable sin —
he has learned to write his name!
Thus, to Jack Cade's band, educa-
tion and literacy were capital
crimes for which the ultimate
penalty must be paid.

And so it goes, even in 1984.
I am sure the reader will share
my sense of deja-vu when listen-
ing to Jack Cade's words. Indeed,
no legislator worth his salt has
failed to fill the legislative record
with a similar speech.

Ah, but enter the lawyers,
those princes of darkness, who
quickly point out that imposing
price restraints upon bakers of
loaves would probably violate the
Commerce Clause; that prohibiting
the sale of small beers would be
inconsistent with recent legislative
efforts to reduce drunk driving
and would probably encroach on
the powers of the Alcoholic
Beverage Control Commission; that
holding "all the realm . . . in com-
mon . . . " would be an uncon-
stitutional taking of property
without due process; and that
providing free food and drink
to all would require an appro-
priation that would blow the
98% limit to smithereens!

Thus we see that, in the legis-
lative scheme of things, lawyers

are perceived as negativists who
are constantly instructing legisla-
tors about what cannot be done,
rather than what can. In that
sense the lawyer has become a
sort of legislative hall monitor
who must inspect the "pass" of
Johnny the Legislator before
the latter can complete his rounds.

Such a perception should not
and need not exist. From the
perspective of our profession, it
does no good to be regarded in
the forum where laws are made
as a bunch of naysayers. More
important, the Bar should be
regarded by the public as a re-
source upon which lawmakers can
rely in shaping legislation free of
unintended and unhealthy side
effects.

As you may know, the Bar
Association has recently taken
steps to improve both its image
among legislators and its legisla-
tive presence. I speak of the
Association's annual reception for
members of the General Assembly
as well as its retention of a legis-
lative representative.

We need, however, to do more.
The Association should better
acquaint legislators with our re-
cent reorganization by sections.
Each section should consider dele-
gating, to a member or members,
the specific responsibility of close-
ly monitoring legislation and dis-
cussing forthcoming legislative pro-
posals with sponsors and Commit-
tee Chairmen. Legislators should
become accustomed to looking
beyond their own meager staff
resources to the profession as a
whole for assistance in bill drafting.

The benefits of improving a re-
lationship between the Bar and
the General Assembly are pri-
marily two. First, I continue to
believe that the Bar holds a public
trust, the discharge of which
includes rendering aid to the
legislative process. This public
interest can only be served where
there exists a relationship of
respect and trust between the
General Assembly and the Bar.
Second, with an increased under-
standing of the legislative process,
individual practitioners can en-
hance their ability to serve their
clients' interests. It has always
struck me as odd that so few
lawyers in Delaware include legis-
lative lawyering skills in their
arsenal of weapons. Those who


