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and Blue Shield card. Because the Blue
Cross and Blue Shield card assures
prompt medical care at more hospitals
than any other card.

That’s one reason nearly 80 million
Americans carry our card.

Another is that you get the medical
care you need without all /3
that paperwork. On
your behalf, Blue
Cross and Blue Shield
Plans deal directly with
doctors and hospitals.

The bottom line is that we're
doing more than any insurance
company to keep hospital stays

—and costs—to a minimum.
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In one year, our cost-containment
efforts saved our customers a healthy
6 billion dollars. And we’re working
closely with doctors and hospitals to
reduce costs even further. With pro-
grams like same-day surgery, pre-
admission testing for patients having
surgery and expanded outpatient
coverage.

What’s more, Blue Cross and
Blue Shield Plans nationally return

. more in benefits than anyone else.

In fact, we pay out 92¢ of every
dollar in the form of benefits to
our subscribers.

Join the millions of Ameri-
cans who carry our card. No
card you can carry will make
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This number of DELAWARE LAWYER is Jargely given over to labor issues. How
better to dramatize the ferment of change in this branch of the law than to display
the topsy-turvy confrontation that graces our cover? The overprivileged proletar-
ians on the picket line suggest that the worm bas turned. Our worms (from left to
right): Mr. David A Anderson, Mr. Franklin S. Eyster, Il, Mr. Clarence Driver, Miss
Carolyn Mack (the designation “Ms.” is unknown to good society), Mrs. Josephine
Winternitz, and Mr. Lawrence I Zutz. Credits: pbotography - Mr. Eric Crossan;
casting - Mr. Richard Kiger; motor car - Mr. Harry David Zutz; booze parapberna-
lia - Mrs. William E. Wiggin; and setting - Carpenters Union Local 626. Special
thanks to that good-natured and generous labor organization and to its business
representative, Mr. Robert A McCullough, for making possible this satirical tableau.
Special thanks also to our good friend, Jake Kresbtool for procuring the
introduction.
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- EDITORS’'PAGE

This is the last issue you will see of
DELAWARE LAWYER as a three times a
year publication. Commencing with
Volume 4, No. 1 in June we become a
quarterly. Gauge Corporation, which
handles the manufacture of the product
you hold in your hands, has beefed up
staffto the point where we can visit with
you more frequently, and we hope to
deliver an even more alluring product.
Quarterly publication opens the doors
to national advertising, listing with the
Standard Rate and Data Service, and the
prospect of more varied contents.

Our principal guru, Bar Foundation
Chairman Victor Battaglia has observed
that the magazine in recent issues may
have strayed a little from the opening
promise of appeal beyond the legal
community. Managing Editor, Richard
Levine has leveled the same charge. In
this issue we restore a balance of editor-
ial catholicity. See contributions by
Walsh, Russell, and Prickett. While we
have no plans for lubricious center-
folds, gossip columns or steamy classi-
fied advertisements (“Fun loving title
searcher seeks broad-minded paralegal
with collection of whips”) we really
intend regularly to remind ourselves
that lawyers are only one part of a larger

The Lawyers
Incorporating
Service

Since 1899... we help law-
yers with fast, complete in-
corporating services in all
fifty states.

'Let our knowledgeable
staff assist you in:

= Forming a Corporation
= Foreign Qualification
m Registered Agent

. m Corporate Supplies

Toll free: 800-441-9975
Delaware: 302-998-0595

Corporation
Service Company

4305 Lancaster Pike
Wilmington, Delaware 19805

community and that we shall be richer
in spirit and wiser in practice if we con-
tinually exchange ideas with those we
serve.

Disappointments

In this our Labor issue, quite bril-
liantly designed and assembled by
Sheldon Sandler of Young, Conaway,
Stargatt & Taylor, we practice creative
outrage. The cover is but an example.
Our object of course is to make people
think and if necessary to make them
angry enough to speak out. To date this
magazine has generated very few letters
to the Editor, a grim sign of editorial
anemia. Please write when you disagree
with us. We will print your comments
fair and square, and not expurgated
without your permission. And since we
have the unfair advantage of the last
word, we will let you see in advance any
fire we return.

Department of Failed Manners

Our most recent issue (Fall, 1984)
was generated in unseemly haste. Law-
yers and Government in Politics simply
bad to be out before election. Editors
Randy Holland and Bill Chandler did a
monumental job of cajoling busy politi-
cos into writing articles, editing their
output, and getting us to the printer on
time. One suspects in an issue that
arrived on our desk shortly before Hal-
loween the presence of lively ghosts.
Some of the writers suddenly displayed
an eloquence thriftily withheld from
their earlier public statements. Our
thanks to Randy and Bill, whose essen-
tial contribution we neglected to salute
inthese pages. Ascribe our bad manners
to haste and not to inherent viciousness.

WEW
This Issue

In Delaware and throughout the
country, vast changes in the nature and
practice of labor law have occurred in
recent years. What a competent labor
lawyer needs to know and have at his
fingertips has greatly expanded. The
explosive growth of discrimination law
in the last decade seemstobe subsiding
a bit, only to be replaced by elemental
changes in the private sector employ-
ment at will relationship that have
spawned a whole new growth area for
labor litigators.

Meanwhile, in the unionized seg-
ment of the work force, the unions are

on the defensive (as illustrated by our
cover, for which, incidentally, I totally
disclaim responsibility) and struggling
to gain a foothold in areas of the country
traditionally antipathetic to the union
movement, and in new, mostly white
collar industries.

Locally, until recent years, there was
no Delaware labor bar. In truth, it is still
small in numbers, but with the estab-
lishment of the Delaware State Bar
Association Labor and Employment Law
Section, those few of us in the private
bar who have developed a labor prac-
tice have joined together with in-house
counsel and government attorneys to
form a very active section.

This issue of DELAWARE LAWYER
presents some of the topics in which
Delaware labor lawyers are currently
interested, and speaks volumes con-
ceming the high level of competence
achieved by local practitioners.

Sheldon N. Sandler

LETTERTO
THE EDITORS

Professor Kenneth Haas's article on
capital punisbment in the summer ‘84
issue bas prompted this thoughtful
comment:

Gentlemen:

I commend Mr. Haas’s scholarship in
his argument against capital punish-
ment. Would opponents of the death
penalty change their position if it could
be conclusively established that execut-
ing murderers will deter others from
committing murder? Would proponents
of the death penalty change their posi-
tion if it could be conclusively estab-
lished that executing murderers will
have no deterrent effect? I suspect that
the majority of those with the capacity
for honest introspection would answer
in the negative. If that suspicion is cor-
rect, then the citation of statistical stu-
dies does not address the fundamental
issue. The relevant question is simply
whether one believes thata person who
takes a life should forfeit his own. Mr.
Haas may be one who can honestly
answer that question for himself by
looking to statistics. If so, he is in the
minority. For most of us the answer will
be found only by looking inward.

Very truly yours,
John J. Schreppler, 11
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Robert K. Payson

Delaware Bar Foundation is committed
to fostering communication not only
among members of the legal profession,
but also between the legal profession and
the community at large. DELAWARE LAW-
YER, which is sponsored by the Founda-
tion, helps to fulfill that commitment. Many
of the articles that have appeared in DEL-
AWARE LAWYER, are informative and
interesting to the lawyer and layman alike.

At a recent meeting of the Foundation,
Justice Moore reported, with some dismay,
a series of questions which he had been
asked by non-lawyers. For example:

How large are juries in the Supreme
Court? Why does the Supreme Court
sit in Dover, and witnesses have to
travel all the way down there to testify?
‘Why do judges on the Supreme Court
sentence criminals to such short terms
in jail? What does the Court of Chan-
cery do? Isn't the Court of Chancery
open only to big business corpora-
tions? Is the Chancellor really a judge?
Isn’t the President Judge of the Super-
ior Court (or the Chancellor) incharge
of all Delaware courts? Why hasn’t the
ChiefJustice of the Delaware Supreme
Court fired one or more federal judges,
or at least overruled their decisions?

To lawyers such questions make no
sense and, at first blush, are even humor-
ous. However, it should concern all of us
that many intelligent and educated people
in our community do not have the vaguest
idea about the basic jurisdiction of our
courts. The judicial system is an integral
part of our democratic form of government
and the public should be aware of the fun-
damentals of that system.

I do not suggest that even if the general
public were to master the fundamentals of
the jurisdiction of Delaware courts, we
would have accomplished our goal. None-

BAR FOUNDATION CORNER

theless, Delaware Bar Foundation, together
with the Delaware Bar Association, should
perhaps prepare a brochure or pamphlet
that would outline in general and simple
terms (please, no “legalese™) the jurisdic-
tion of our courts and their composition. I
suspect that high school teachers of govern-
ment and civics would welcome such an
aid. In fact, a pilot program conducted by
the Foundation for criminal law education
at the Caesar Rodney High School in Dover
has been a resounding success. Copies of
the jurisdictional brochure or pamphlet
could also be distributed to other educa-
tional institutions and to community and
civic organizations.

I also believe that most Delaware news-
papers would find a simple explanation of
our courts and their composition to be
both newsworthy and a matter of public
interest. In this regard, I note with appreci-
ation a number of recent articles in the The
Morning News and the Evening Journal
about our Court of Chancery. Those arti-
cles reported objectively on the impor-
tance, both nationally and locally, of the
Court of Chancery, and on the problems
facing the Court. I have little doubt that
those articles played an important role in
convincing the legislature to help solve
those problems. Perhaps the creation of a
liaison between the news media and the
Foundation would be useful in establishing
a line of communication that would help
educate the public about our judicial sys-
tem. A monthly article featuring current
information about the system might go a
long way in alleviating the lack of under-
standing shown by the questions posed to
Justice Moore. For example, an article
about our IOLTA plan and the funds it has
provided for legal services to the poor
through the Community Legal Aid Society
and Delaware Volunteer Legal Services,
Inc., the pro bono branch of the Delaware

Bar Association, would be enlightening (if
not surprising) to the public at large. An
article on pro bono legal work performed
by many members of the bar under the
auspices of Delaware Voluntary Legal Ser-
vices, Inc., with comments from the clients
served, would also be of interest to the
public.

The public should also be told why law-
yers are justifiably proud of their profes-
sion. In addition to the fact that the vast
majority of clients are well served by their
lawyers, my perception is that lawyers do
more governmental, civic, and charitable
service than any other profession, but we
get very little credit for such service. What
we do get are statements such as Ralph
Moyed’s recent comment that lawyers’
appearances on behalf of clients in Justices
of the Peace Courts are an “infestation.”
We should set the record straight. Every
person is entitled to the option of repres-
entation in all courts, Moyed's views not-
withstanding. When lawyers are publicly
criticized for defending an unpopular cause
or client, there should be some mechanism
to explain to the public our professional
responsibility and- the absolute right of
every individual to a competent defense.
Why do lawyers wink at snide comments
directed to lawyers in general? If we are as
justifiably proud of our profession as we
should be, we must defend ourselves by
explaining to the public what we do and
why. I do not suggest that the legal system
and the legal profession are perfect. But
there is a big difference between construc-
tive criticism and unwarranted cynicism.
The Bar Foundation will continue to com-
municate with the public in an effort to
educate everyone about the importance of
the Jegal system and the lawyers’ role in
that system. a
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THEN, NOW, AND TOMORROW

Sheldon N. Sandler

‘W live in the midst of profound
change in the relationship between the
employer and the employed. Twenty
years ago, “labor” lawyers (the redun-
dantappendage “and employment” has
only recently been added) devoted
themselves almost exclusively to prob-
lems arising between employers and
unions. Employers without unions had
litle need for such counsel. Today,
labor and employment lawyers spend
seventy to eighty percent of their time
dealing with matters affecting the non-
union employee and his employer.

Let us first consider the history of
employment status in the United States
and Delaware, then examine the
changes that have taken place in both
the public and private sectors, and
finally, make a prophetic stab at what is

likely to happen to the employer-em-
ployee relationship. 1 am convinced
that there is a coming synthesis of
employment status, in which both pub-
lic and private sector employers will
concede the entitlement of those who
work for them to the protection of
increased, legally recognized job
security.

The Doctrine of
Employment at Will

While some people apparently believe
that the doctrine of employment at will
goes back to Thomas Hobbes's state of
nature and is the “natural law” of em-
ployment relations, it has in fact been

* % % % %
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widely accepted for little more than 100
years. Just as surprising, it is a peculiarly
American notion, its development a
departure from the English common
law. In Great Britain, one hundred years
ago the status of a worker who had no
other expressed understanding with his
employer was called a “general hire”.
The law viewed his engagement as one
for a full year, so that in a primarily
agrarian society both parties might have
the benefit of four seasons.

The radical redefinition of the rela-
tionship in the United States is attribu-
table almost entirely to one Horace
Wood, a professor who announced in
1877:




U —

With us the rule is inflexible, that a
general or indefinite hiring is prima
Jacie a hiring at will, and, if the
servant seeks to make it out ayearly
hiring, the burden is upon him to
establish it by proof. A hiring at so
much a day, week, month, or year,
notime being specified, isan indef-
inite hiring, and no presumption
attaches that it was for a day even,
but only at the rate fixed for wha-
tever time the party may serve.
Wood, Master and Servant $134
(1877).

For this thesis, Professor Woodrelied
on cases from four jurisdictions, none
of which supported his contention. Wood's
analytical skills may be open to ques-
tion, but his sense of history was impec-
cable. The times were right for a body of
imaginary common law that allowed
employers the broadest possible discre-
tion to expand and contract and other-
wise regulate their work forces. Wood's
rule, as it came to be known, became in
short order the law of the land. By the
time a Delaware court addressed the
issue in 1899, employment at will had
attained the status of black letter law.
Greer v. Arlington Mills Manufacturing
Company, Del. Super., 43 A. 609 (1899).
Delaware courts hardly ever had occa-
sion in the next 80 years to revisit the
issue. In the few instances when they
did it was only to pay obeisance to the
doctrine, never to question it. But in
other forums, legal and legislative, the
doctrine began to suffer a gradual
erosion.

Statutory Changes

The undiluted doctrine of employ-
ment at will prevailed in the public and
private sectors for decades, but begin-
ning in the 1930s limitations started to
appear. The firstrestriction on the power
to “fire at will” was laid down by federal
statutes dealing with the rightto engage
in union activity. The Railway Labor Act,
the short-lived National Recovery Act,
and the profoundly important National
Labor Relations Act forbade private sec-
tor employers from discharging those
who engaged in union activity.

The 1960s brought wider proscrip-
tions. In 1964, Title VII of the Civil
Rights Act of 1964 made it a statutory
violation to discharge an employee
because of race, color, sex, religion or
national origin. In 1967, the Age Dis-
crimination in Employment Act extend-
ed that protection to those between 40
and 70.*

Similar statutes were passed in Dela-
ware, and for the first time employers
faced well-defined categories of dis-
crimination restricting their ability to
fire employees. Nevertheless, solong as
theyavoided discharge for those defined
reasons, “employment at will” remained
the law.

The Public Sector and the
Unionized Sector

The current changes in the status of
private, non-union employees repeat a
cycle that has occurred twice before.
After the passage of the National Labor
Relations Act in 1935, a segment of the
work force was organized and collec-
tive bargaining agreements were nego-
tiated. A central component of the typi-
cal agreement was a provision stating
that “no employee shall be discharged
except for just cause”. Coupled with
this language was a grievance proce-
dure ending in arbitration by an outside
expert, binding on all parties. Thus, in
the unionized sector, employment at
will has not existed for years.

Although it is less widely recognized
and understood, the same thing has
occurred in public employment, prim-
arily as the result of decisions by the
United States Supreme Court and the
lower federal courts, coupled with the
passage of merit system laws that have
provided a “cause” standard for dis-
charge of covered employees. The ad-
vent of widespread public sector union-
ization has also brought public em-
ployees some of the collective bar-
gaining benefits earlier negotiated by
union-represented employees in the
private sector.

From the late 1960s through the mid
1970s the United States Supreme Court
handed down a series of constitutional
law decisions, establishing a cluster of
related rights for public sector em-
ployees that, in effect, did away with the
doctrine of employment at will in
government employment. All public
employees were found to possess a
constitutional right to free speech and
could not be discharged for exercising
that right. See, e g, Aumiller v. University
of Delaware, 434 F. Supp. 1273 (D.Del.

* [ am truncating some developments.
Title VII did not apply to public sector
employees until 1972, and the ADEA
originally afforded protection only until
age G5. It was later extended to 70. Fed-
eral employees are subject to no upper
age limit.

1977). Other independent constitu-
tional rights followed, including a right
of privacy. See, eg, Lewis v. Delaware
State College, 435 F. Supp. 239 (D.Del.
1978). In the 1972 case of Board of
Regents v. Roth, 408 U.S. 564, the
Supreme Court created a more sweep-
ing protection, derived from the Four-
teenth Amendment guarantee against
deprivation by the State of life, liberty or
property without due process of law.
The Court took its cue from the writings
of another professor, Charles Reich,
who had espoused an expanded view
of “the new property” that added to
traditional notions of property intangi-
ble entitlements such as one’s job. The
New Property, 73 Yale LJ. 733 (1964).
The Court held that an employee witha
legitimate expectation of continued em-
ployments, the contours of which were
defined by the actions and representa-
tions of the governmental employer,
had a “property interest” in his job. That
interest could not be removed without
constitutional protections, including fair
procedures and a substantive guarantee
of non-arbitrariness. The Court also
held that sometimes the deprivation of
a public employee’s job posed a threat
to “liberty” under the Fourteenth Amend-
ment as well. While loss of a jobwas not
the same as actual confinement, under
certain circumstances the loss could
impose a stigma that would damage the
employee’s reputation and hamper him
in getting another job. It would, the
court held, thereby burden a “liberty
interest”. Although in recent cases the
court has retreated from some of these
holdings, with few exceptions public
sector employment is no longer termi-
nable at the will of the employer. Dela-
ware federal courts were quick to rec-
ognize these rights and have protected
public employees in thoughtful deci-
sions widely cited elsewhere as models
of clarity and balance.

Common Law Changes

Until very recently, the private sector,
non-union employee who had not been
the victim of discrimination as defined
by statute, remained an employee at
will. A few state law cases had estab-
lished narrow exceptions to the doc-

-trine. However, in the last few years,

perhaps in instinctive recognition that
the need for Professor Wood's rule no
longer exists in our industrialized
society, the courts have issued a torrent
of limiting decisions. They cluster
around four exceptions to “employ-
ment at will”. -
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In 1959, a Teamsters Local 396 em-
ployee named Petermann was subpo-
enaed to give a deposition. His superior
at the union told himto lie. He refused,
and was fired. Although Petermann was
employed at will, and the employer
argued that it could terminate his servi-
ces any time and for any reason, the
California Court of Appeals, in Peter-
mann v. Teamsters Local 396, 344 P.2d
25 (1959), refused to lend official sanc-
tion to an action of an employer repug-
nant to the mores of society. Discharg-
ing an employee because he refused to
commit perjury became a common law
exception to employment at will. While
the case remained a solitary exception
for many years, other courts have re-
cently established additional public
policy exceptions. Though not always
easily labeled, these tend to fall into
three sub-categories, (1) that of the
employee discharged for performing a
public obligation such as serving on a
jury, responding to a subpoena or blow-
ing the whistle on illegal activity, (2)
that of the employee terminated for
exercising a legal right or privilege,
such as filing a worker’s compensation
claim, reporting an OSHA violation or
refusing to take a polygraph test in

reliance on a state protective statute,
and (3) that of the employee fired after
refusing to commit a crime or violate an
industry practice or a professional code
of ethics.

The second common law exception
that has arisen stems from a case decided
by the New Hampshire Supreme Court
in 1974, Monge v. Beebe Rubber Com-
pany, 316 A.2d 549. There, an employee
who had repeatedly refused to date her
supervisor was discharged. Instead of
resorting to “public policy”, the Court
developed a startling theory; in every
contractual relationship, including em-
ployment, there is an implied covenant
of good faith and fair dealing. By dis-
charging her for failure to accede to the
supervisor’s sexual advances, Mrs.
Monge’s employer had breached that
covenant. Although the New Hampshire
court later abandoned this theory in
favor of a narrower public policy
approach, its neighbor, Massachusetts,
and several western states, notably Cali-
fornia, have embraced it. Obviously, in
those states employment at will is a
dead letter, since each action of an
employer must be minimally well-in-
tentioned and fair. A judge or jury will
decide if the employer measured up, a

prospect not welcomed by even the
most enlightened company. The prin-
ciple is very much like the substantive
due process ban on arbitrary action
affecting a public sector employee’s
rights.

The third exception to employment
at will that has evolved in the private
sector also bears a striking resemblance
toa part of the public sector employee’s
bundle of rights, those known as a
“property interest”. An increasing num-
ber of courts now hold that statements
and actions of private employers can
constitute express or implied-in-fact
contracts with their employees. In
searching for a basis to establish a con-
tract of this kind, plaintiffs attorneys
review the entire employment history
of an employee, engaging in much of
the same kind of search as the public
sector plaintiff's attomey does in trying
to establish the objective expectancy of
continued employment necessary for a
“property interest”. Useful evidence
could arise from statements the em-
ployee ata job interview, an orientation
meeting , or any time thereafter. A con-
tract could be based upon a personnel
manual, a benefit book, a series of good
evaluations, regular raises or indeed,

AIRPORT SHUTTLE
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from long service alone. To date, courts
applying Delaware law have refused to
recognize that a personnel manual can
be a binding contract, viewing it rather
as a unilateral statement of employer
policies, subject to change at any time.
Heideck v. Kent General Hospital, Del.
Supr., 446 A.2d 1095 (1982); Avallonev.
Wilmington Medical Center, 553 F.
Supp. 931 (D. Del. 1982). Delaware
courts have, however, recognized that
the employment at will relationship can
be altered by contract. In Haney v.
Laub, Del. Super., 312 A.2d 330 (1973),
the Court held that, although the em-
ployee in question was employed at
will, the fact that he had been given a
stock option agreement that permitted
him to exercise the option unless he
was terminated for cause had altered
the employment relationship. This extra
consideration demonstrated the parties’
modified understanding that the em-
ployee could be terminated only for
cause.

Perhaps the most startling Delaware
development to date is the unreported
decision in L H. Doanes Associates v.
Seymour, C. A. No. 83A-M A1 (June 19,
1984), a case involving not termination
but an employee’s claim of entitlement,
when he quithis job, to a cash payment
for accumulated compensatory and
vacation time. A written employer pol-
icy in existence at the time the employee
was hired stated that the employer
would not pay overtime to exempt
employees, i.e., those not covered by
the federal wage and hour law. The
record was silent as to how accumu-
lated vacation time would be treated.
Inexplicably, the employer’s book-
keeper had kept track of exempt em-
ployees’ overtime and vacation. In some
instances where an exempt employee
left under good terms, he received a
severance payment that arguably in-
cluded accumulated overtime and un-
used vacation pay. The Superior Court
held thatthe employer “whether unwit-
tingly or knowingly”” had changed its
policy. “The employment contract was
modified by an implied agreement con-
sisting of the conduct of the parties
involving the very issue of overtime,
vacation time, and separation pay.” That
case is currently pending decision be-
fore the Delaware Supreme Court. What-
ever its fate, it evinces the strong current
appeal of exceptions to employment at
will, given an attractive fact situation.

The fourth and final exception to
employment at will is not so much a
true exception as a species of tort law

extended to cases of employee dis-
charge. Torts such as international
infliction of job-connected emotional
distress are now recognized in some
states where the facts surrounding a
discharge were egregious. Typical is the
case of the unfortunate Howard John-
son’s restaurant manager who, to com-
bat a series of thefts, announced that
until one of his waitresses came forward
and confessed, he would follow a pol-
icy of firing a waitress a day, in alphabet-
ical order. Waitress Agis successfully
sued for intentional infliction of emo-
tional distress. Agis v. Howard Jobnson
Co.,355N.E. 2d 315 (Mass. 1976). How-
ever, a Delaware court. has held that this
cause of action is preempted by the
worker's compensation law. Battista v.
Chrysler Corporation, Del. Super., 454
A2d 286 (1982). Perhaps the most
interesting new employment-related
cause of action is the tort of “wrongful
evaluation”. Several Michigan cases have
held that where, as the result of an
intentionally trumped up or negligent
evaluation, an employee is discharged
or otherwise penalized, he can sue for
damages. Since Delaware is now, like
Michigan, a comparative negligence
state, it might be possible for a dis-
charged employee -to recover partial
damages, as did a Michigan plaintiff,
even where the employer is able to
show some justification for the dis-
charge, if discharge arose in part from a
negligent evaluation.

To date, Delaware courts have not
joined in the move to impose whole-
sale limitations on employment at will,
although two federal courts in other
jurisdictions, applying Delaware law,
have opined that, given the right facts,
Delaware courts would recognize sweep-
ing limitations. See Maloney v. EI du
Pont de Nemours & Company, Inc., 352
F. 2d 936 (D.C. Cir. 1965); Hansrote v.
Amer Industrial Technologies, F.
Supp. (W.D. Pa. 1984). My crystal
ball tells me that the future is not bright
for employment at will in Delaware. As
a relatively new judge-made doctrine,
the need for which has long since
passed, it is ripe for change. The United
States is the only industrialized country
that has kept it in any form. Japan
espouses “shusin koyo” or permanent
employment. Western European coun-
tries and Canada require just cause for
termination. Moreover, the United States
Supreme Court, in two recent cases, has
taken a benign view of the evolving

—
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Sheldon Sandler designed and largely
assembled the contributions to this issue,
for which our bearty thanks. He is a
member of Young Conaway, Stargatt &
Taylor, a firm that bas -contributed
mightily to this magazine. Shelly, one of
our ablest trial attorneys, does not con-
fine bis talents to labor controversies. He
successfully represented the plaintiff in
Aumiller v. University of Delaware, 434
F. Supp. 1273 (D. Del. 1977), a noted
precedent in civil liberties law. In so
doing be earned the special commenda-
tion of the presiding judge, The Honor-
able Murray Schwartz. We of DELA-
WARE LAWYER are flattered to bave bis
work in our pages.

common law. In Belknap Inc. v. Hale,
103 S. Ct. 3171 (1983), a company that
had reneged on a promise of perma-

nentemploymentto strike replacements -

was held subject to suit in state court for
breach of contract and misrepresenta-
tion. The Court didn't even mention the
doctrine of employment at will asa pos-
sible impediment: And in Hishon v.
King & Spaulding, 81 L Ed. 2d 59

(1984)*, a representation by a law firm

to student applicants for jobs as asso-
ciates that they would receive fair con-
sideration for partnership years later.
was held to have created an enforceable
contract. This reasoning is similar to the
express or-implied-in-fact contract ex-
ception to employment at will. -

A Delaware court recently recognized
consideration for an employee’s cove-
nant not to compete in an employer’s
agreement to continue his “at will”

employment, Research and Trading

Corporation v.. Powel], Del. Ch., 468
A.2d 1301 (1983). The same logic would
find contractual consideration in an
employee’s willingness to remain with
an employer in return for the protec-

* For a further discussion of this strik-
ing decision see p. 44
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tions afforded by a personnel manual,
providing at least a. modicum of job
security. In the related area of pension
rights, the Delaware Supreme Court has
repeatedly recognized that an offer of a
pension is now regarded as part of an
employee’s contract of employment,
presented to an employee to induce
him to join and to remain with his
employer. In Re State Employees’ Pen-
sion Plan, Del. Supr., 364 A.2d 1228,
1234 (1976). It is likely that, presented
with the right cases, Delaware courts

- will recognize the current exceptions to
. employment at will. It the long run

both - public -and. private sector em-
ployees in Delaware and around the
country will have some measure of job
security.

Employers can ad]ust to these com-
ing changes in several ways. Currently,
many are opting for a “band aid”

-approach, attempting to maintain the

“at will” status of their employees for as
long as possible by stripping from their
personnel policies any referencesto job

- security and preparing disclaimers in-

forming the employees that they are
terminable at will. Assuming these
changes can be accomplished without
calling down on eémployers what they
would, no doubt, view as the twin
plagues of permanently impaired em-
ployee morale and unionization, such
an approach probably makes good legal
sense. However, a longer term solution
must be considered as well. In order to
avoid the expense of litigation and
potential open ended tort damages,
some employers (for example, Her-
cules, Inc. locally) are experimenting
with unilaterally created intemal grie-
vance procedures for non-union work-
ers. These procedures range from a
simple opportunity to vent frustration
toasupervisor, toa more formal and lengthy
process ending in binding arbitration
before an outsider. In the long run, a
process ending in a binding decision by
a person viewed by all parties as impar-
tial, who acts promptly, and who has the
power to award reinstatement and back
pay, would be relatively painless for the
employer and would provide em-
ployees with a degree of job security
well-suited to industrial society today
— and tomorrow: a
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Hillary Russell, a practicing poel,
teaches English at Tower Hill School in
Wilmington. His verses bave appeared
in many publications, including The
Beloit Poetry Journal, Ploughshares, The
Country Journal, The Grabam House
Review, and Yarrow.

| When a man makes bis business away from bome,

Y bis dog (at least) usurps the throne.

Like Prospero, who fell inside bis book,
or Lear, who gave bis kingdom up
in a fit of trust, the man who moves
100 far away confuses
obsession with that homely element
that’s bard for worldly minds to name
(though any family dog could wag it out).
When Agamemnon rose and went
with thousands on bis business trip, be blamed
the rival company. No doubt,
but Clytemnestra bad ber policy
- and executed faithfully.
Keep your business simple — on the place,
Jor bome’s the bighest court we face.

Hilary Russell
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The phrase “Affirmative Action” fre-
quently provokes an intense emotional
response—not only among its benefi-
ciaries or victims, but also among the
nation’s opinion leaders of every stripe

- on the political spectrum. This strong
reaction reflects a failure to achieve a
national consensus. Are affirmative
action programs intended to enhance
equal opportunity, or should they pro-
duce equal results?

The more recent forms of affirmative
action stress equal results. Those who
advocate these policies assume that
equal opportunity only exists through
statistically measured proportional ra-
cial representation. For them, racial dis-
crimination is so embedded in all facts
of American life that something called
“institutional racism” exists. As Nathan
Glazer has described their views, “ [All]
cases of differential representationin an
institution demonstrate [to them the
existence of] ‘institutional racism’.”
Accordingly, in their view affirmative
actionthrough “preferential treatment,”
“goals,” and “timetables” is needed to
attain proportional representation in all
fields of endeavor. The object of these
advocates is sometimes referred to as
“numerical equality” or “equality of
results.”

Affirmative action originally reflected
a view of equal opportunity that some
call “moral equality.” Moral equality
assumes that everyone has the right to
be considered on his own merits as an
individual without regard to race. The
legislative history of the Civil Rights Act
of 1964, of which Title VII (Equal
Employment Opportunity) is a par,
demonstrates that the sponsors of this
historic legislation had moral equality
in mind during the debates on Title VIL

But the passage of Title VII did not
simply call for passive non-discrim-
ination. The new law also encouraged
affirmative action, initially consisting of
active recruitment programs, enhanced
training and educational opportunities,
and proclamations of one’s status as an
“Equal Opportunity Employer.” Never-
theless, former Senator Hubert Humph-
rey, a prime sponsor of the 1964 Act,
stressed that proportional representa-
tion by race was not required:

“[T)here is nothing in [Title VII]
that will give any power to the
[EEQC] or to any court to require
... [employers] to meet a racial
‘quota’ orto achieve a certain racial
balance.”

Affirmative action as originally under-

stood fostered policies designed to
produce equal opportunity, without crit-
ical emphasis on the racial results.

A practical problem with the “equal
opportunity” version of affirmative
action soon developed, however. With-
out the activities called for under the
“equal results” approach, enforcement
agencies and others found it difficult to
monitor employers’ good faith attempts
to meet the requirements of Title VII
and related regulations and executive
orders. With no “goal” or “timetable”
against which to measure “improve-
ment” or “compliance,” how could one
tell if employers were doing the right
things? Thus, in large part to meet this
enforcement concern, the original ideal
of equal opportunity eventually gave
way to the notion of equal results
through “enhanced” affirmative action.

The history of discrimination law
with respect to affirmative action is too
detailed and complex for this article to
treat in more than a summary way. After
all, entire books have been written on
the matter. More than in other areas of
the law, however, the Supreme Court
played a highly visible role in develop-
ing the law of affirmative action. In
closely decided cases, often with multi-
ple opinions, the Court has tended to
encourage equal results policies. The
irony is that the intense national interest
in how the Supreme Court handled
affirmative action was usually directed
at cases of limited applicability. The
debate generated much heat on the
fundamentally unusual, and little light
on the practical meaning of the term.

For example, the highly publicized
Bakke case and the more recent Stotts
case conceming the Memphis Fire De-
partment involved aspects of affirmative
action that are not typical. More critical
affirmative action cases, such as Weber
and, especially, Connecticut v. Teal,
have been given comparatively short
shrift. The issues decided in the latter
two cases have a greater impact on
affirmative action as it is usually prac-
ticed. Those who are affected by the
attempts to achieve true equal employ-
ment opportunity through affirmative
action should be aware of Weber and
Teal, and why they deserve more atten-
tion than Stotts and Bakke.

The Bakkecase involved the medical
school of the University of California.
Allen Bakke sued the university, claim-
ing that its special admissions program,
which explicitly set aside 16 slots for
minority applicants, twice prevented

him from being admitted because of his
race.

The final decision produced mixed
results. Five justices held the program
unlawful and affirmed the lower court
order admitting Bakke to the medical
school. On the other hand, with Justice
Powell as the swing vote, five justices
also agreed that “race may be taken into
accountas afactor in an admission pro-
gram . ..” (Emphasis supplied)

Essentially, this is as far as the Bakke
decision would go in the direction of
racial preference. After all the initial
excitement of the decision and its
immediate aftermath, some hard issues
crept back into view. First, how is race to
be a factor without eventually becom-
ing the factor? Didn’t this fence-
straddling decision merely delay the
achievement of consensus between the
choices of moral equality and numeri-
cal equality. Second, such explicit racial
preferences as the University of Califor-
nia used in its program were already
rare. For many affirmative action admin-
istrators, the unacknowledged, less ex-
plicit practice of using race as essen-
tially the factor in decision-making
could continue in the absence of a
potential plaintiff's ability to prove it
existed. Thus the Bakke decision only
eliminated a crude attempt at affirma-
tive action.

One year later, in the Weber case, the
Supreme Court returned to the affirma-
tive action issue. This time, however,
the national interest failed to rise to the
level reached in Bakke, even though
Weber had a larger practical effect on
affirmative action programs.

In 1974, Kaiser Aluminum and Chem-
ical Corporation wanted to appease the
Office of Federal Contract Compliance
(OFCC), the federal agencyresponsible
for insuring compliance by government
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contractors subject to affirmative action
requirements under Executive Order
11246. Therefore, Kaiser and the United
Steel Workers agreed upon a “volun-
tary” affirmative action plan. This plan
reserved for black employees 50 per-
cent of the openings for in-plant craft-
training programs until the percentage
of black craft workers ina plant equalled
the percentage of blacks in the local
labor force. Brian Weber, a white Kaiser
employee, sued when he was denied
admission to the program because of
his race, even though he had greater
seniority than more junior blacks who
were admitted.

Weber argued strenuously that the
plan could not prevent his admission,
referring to explicit language of Title VII
which made it unlawful to discriminate
by race in training and apprenticeship
programs, and which specifically pro-
vided that nothing in title VII “shall be
interpreted to requireany employer . . .
to grant preferential treatment. .. to any
group because oftherace. .. of such...
group on account of an imbalance” in
that group’s availability in a given work
force compared to the community.
(Emphasis supplied). However, Justice
Brennan chided Weber for his mis-
guided reliance on “4 literal interpreta-
tion” of Title VII and ruled that nothing
in Title VII prohibited “voluntary race-
conscious affirmative action,” such as
the Kaiser-USWA plan.

Although the court majority was wil-
lingto ignore legislative historytoreach
this result, it was not willing to grant
carte blanche to all affirmative action
programs involving explicit racial pref-
erences. Nor would it state what exactly
was “the line of demarcation between
permissible and impermissible affirma-
tive action plans.” By way of guidance, it
noted that the Kaiser-USWA plan. (a)
did not require firing whites and hiring
black replacements; (b) allowed half
the training groups to be white (thus
indicating that Title VII protects groups,
not individuals such as Brian Weber);
and finally (¢) would ostensibly end “as
soon as the percentage of black skilled
craft workers in the . . . plant approxi-
mates the percentage of blacks in the
local labor force.” Presumabley, there-
fore, any affirmative action plan that
kept within these bounds would be
upheld.

Practically speaking, therefore, the
Weber case is far more important than
Bakke . Bakke said race can be a factor
in affirmative action plans. Weber says
race can be the factor, as long as there






