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Yma can count on us.
Wilmington Trust

Company is Delaware's
largest commercial bank
and has one of the nation's
largest trust departments.
When you or your clients
need assistance in the form
of financial help—
mortgages, personal loans,
business loans, or deposit
accounts—or in the form
of financial management—
trustee, executor, agent for
trustee or executor, or
investment advisor—call
us. We are prepared and
dedicated to serving you in
all such matters.

Charles F. Gummey
Trust Department
(302) 651-1300

Robert A. Matarese
Commercial Banking
Department
(302) 651-1250

WILMINGTON TRUST
MEMBER FDIC

Wilmington Trust Company Rodney Square Norlh Wilmington. DE 19890



BEGIN YOUR
RETIREMENT YEARS

WITH A CHOICE

SHIPLEY MANOR

FOULK MANOR NORTH

MILLCROFT

lhe choice of a place to spend your
retirement is probably the most important
decision you will make during a lifetime.
You owe it to yourself and family to get
all the facts.

Retirement Living is Delaware's largest
and most prestigious retirement and health
care company. Since 1965, it has been a
pioneer in creating a deluxe range of
accommodations designed to make your

retirement years the best years of your life.
Shipley Manor, Foulk Manor North

and Millcroft each excels in providing
hotel-class service and amenities for
people, like you, who wish to maintain
an independent lifestyle.

You are cordially invited to take a tour
of these fine facilities and discover the
rewarding difference a Retirement Living
community can bring to your life.

SHIPLEY MANOR
2723 Shipley Road Wilmington. Dl-! 19810 3O2/17O-OIII

FOULK MANOR NORTH
1212 Foulk Koad. Wilmington. DL 19803 302/478-1296

MILLCROFT
255 ft»vum Park RtnJ. Newaik, DI-: 302/366-01M)

m

Retirement Living
A Division of Forum Group, Inc.
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Cover.- Gertrude Lowell in her 84th year is the grande dame of organized efforts
on behalf of the elderly in Delaware. For ten years she has edited and published
the Delaware Senior Citizen, a monthly newspaper. She was instrumental in
reforming the activities of the Nemours Foundation and restoring it to obedience
to its governing instrument, which calls for services to the elderly. She has served
on many boards and commissions addressing the needs of seniors.

Gertrude looks to the future of our growing elderly populace. Her crystal ball
reveals the Honorable Maurice A. Hartnett, III, who as Vice Chancellor of Delaware
rendered an opinion of prime importance to the protection of the old and frail. See
especially Tom Herlihy's article in this issue. Cover photography by Eric Crossan
and Albert C. Johns; cover design and production by Rexis Art Studio.
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A.re there any car dealers
left In the world

who still practice the fine art
of attention to detail?

Precious few.

1985 Front Wheel
Drive Delaware
Cadillac Coupe DeVille
Under $16,500

Compare a Delaware
Cadillac with any

other luxurious
automobile.

WINNER NATIONAL SERVICE EXCELLENCE AWARD

Delaware Cadillac
Attention to Detail

Pennsylvania Avenue
& DuPont Street

Wilmington, Del.
(302) 656-3100

Open Monday, Wednesday and Thursday 8 a.m. to 9 p.m.;
Tuesday and Friday 8 a.m. to 6 p.m.; Saturday 10 a.m. to 4 p.m.
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EDITORS' PAGE

This issue, devoted to the interests of
the elderly and law applicable to their
circumstances, was conceived during
our discussions with Elizabeth Henry, a
former Magistrate. She is a remarkable
lady, who served as a super resource
person to the Division of Aging. She
and Special Editor Judy Schuenemeyer
entered into a brainstorming spree,
designed the issue, and corralled our
authors. On celebrating her seventieth
birthday Elizabeth left the Division to
pursue yet another career in the Peace
Corps. In a very real sense this issue is
Judy's andhers, and we thank them for it.

Thanks also to Larry Drexler, Editor
Dave Drexler's son and a new member
of the Delaware Bar, who volunteered
research services and gave generously
of them.

WEW

From one special issue editor.-
This issue ofDelaware Lawyer is ded-

icated to the nearly 100,000 people in
Delaware who are estimated to be over
60. We use age 60, not because we think
people in their 60s are elderly (we
know they are not), but because 60 is
the threshold age for most programs
under the federal Administration on
Aging and the Delaware Division of
Aging. Those of us who have contributed
to this issue do not view the older
members of our population as a homo-
genous group, although they are often
treated as though they were. They have
a wide range of characteristics and
needs. Many have little in common with
their peers other than age and the need
to deal with Medicare after age 65 and
Social Security after retirement.

The articles in this issue address a
number of concerns—some serious
and troublesome, others in a lighter
vein. We hope the material included is
informative and useful.

Judith A Schuenemeyer

Eric R. Crossan <l
Cover photographer to DELAWARE LAWYER

Portraiture, commercial and industrial
. photography, and specialized photographic
'• services to the legal profession

Available for studio and
• on-location services

Call: (302) 834-7474
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Forensic Engineering and Expert Testimony
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A TETRA TECH COMPANY
Engineers • Architects • Planners • Environmental Scientists • Landscape Architects • Surveyors

Should your practice require technical assistance or
expert witnesses for actions concerning architectural . s.

or engineering issues, our firm maintains a multi- , - ^ '!*& ,' K

disciplinary professional staff that can support i ^ " '"",,V" ;
your case needs. We have successfully • ,' /, { -̂  , y

provided the legal profession with factual - - - - : .4* /-
documentation, research, and experts '
as required. For further amplification

of capabilities, resumes, and legal
references, please contact
A. Say, P.E., P.P., President.
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Newark, Del. (302) 738-7551 Dover, Del. (302) 697-2183 West Chester, Pa. (215) 436-0502 Pasadena, Calif. (213) 449-6400
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fragile storage

only old women
touch the knicknacks every day
caressing their memories
with the gentle edges
of a feather duster.

the silver is closed away
in chests and vaults
stainless steel dries itself
in the drain basket.
the glow of dreams still reflects
in sunstream through the windowpane,
bounces in the sparkle
of a cut crystal bowl,
and rests in the eyes of quiet women.

each day is dreambound
weighted with the sandbags of yesterday.
shaking the dust from their dreams
resisting the pull, some surface
to bustle briefly through the
corridors of senior centers,
supermarkets and shopping malls.
carrying with them the memory
of hucksters calling
from street to street
tempting young women
from their household chores
to bright vegetable and fruits
interspersed with gossip.

only old women remember
which day the washing was done,
long afternoons ironing shirts
and careful hours preparing
sumptuous meals, now,
like an abandoned shell
the house sits empty all day
waiting for impersonal buttons
to be pushed to microwave
a frozen meal, technology
has found a way to speed the clock,
separate families, eliminate
whole patterns of life.

only old women
dust the knicknacks everyday,
remembering their other lives.
lingering repositories
of silent scenes.

e. jean lanyon

E.Jean Lanyon was appointed Poet Laureate for the State of Delaware in 1979- A
member of First State Writers and Eschaton Writers, Jean actively encourages
poetry and creative writing throughout the state. She participates in the annual
spring Young Writers' Workshop, sponsored by the Reading Council of Northern
Delaware, and has lectured at the Academy of Lifelong Learning. Her sensitive
verse is an affecting addition to this issue.
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THE GREYING OF DELAWARE
Delaware Division of Aging You make me chuckle when you say

that you are no longer young, that you
have turned 24. A man is or may be
young to ajter 60 and not old before 80.

—Oliver Wendell Holmes, Jr.

When Oliver Wendell Holmes, Jr.
was appointed to the United States
Supreme Court at the turn of the cen-
tury, the average life expectancy at birth
was 47.3 years. By 1950 life expectancy
had increased to 68.2 years, largely
because of reduced infant mortality
rates and the near elimination of deaths
from infectious disease. Today, average
life expectancy at birth is nearly 74 years
(69-8 years for males and 77.5 years for
females).

Advances in medical care are enabling
more people to live longer, thus con-
tributing to the overall aging of our
population. There is no doubt that our
society is aging, as are most industrial-
ized western societies. Older persons
are increasing in both actual numbers
and as a part of the total population. The
implications for every aspect of society
are profound.

Those over the age of 65 numbered
some 31 million persons in 1900,
representing4.1%ofthe population. By
1950, their numbers had swelled to over
12 million and their proportion doubled
to 8.2%. The 1980 census counted 25
million older Americans, or 11.2% of all
U.S. citizens.

The growth of Delaware's older pop-
ulation closely parallels that of the
country overall. In 1900, Delaware's
total population was slightly more than
180,000. Only 4.6% (or 8,468 persons)
were over age 65. By 1950 the total
population had increased to nearly
320,000 and the number of older per-
sons to 26,320 (8.3%). During the next
30 years the population of Delaware
increased rapidly (87%) to nearly
600,000. The older population more
than kept pace: it doubled to 59,179,
increasing the over 65 age group to ten
percent of the whole. By the turn of
the century, one in every eight will be
over 65.

Increased longevity is not the only
reason for this trend. Demographers
agree that two other factors—birth rates
and immigration/migration patterns—
affect the age composition of a society.

6 DELAWARE LAWYER, Summer 1985



DELAWARE
Number of Women Per One Hundred Men, by Age Growth In Older Population, by Age Group

Women 220
Per
100 210

45-49 50-54 55-59 60-64 65-69 70-74
Age

75+ 1970 1980 1990 2000 2010

Immigration has been a major contrib-
utor to our large number of elders. From
the late 1800s to 1903, the U.S. received
27.6 million immigrants, the vast major-
ity ofwhom were 15-39years old. While
initially lowering the average age of a
society, past immigration rates affect
the number of older persons in subse-
quent years.

Following the establishment of immi-
gration quotas, the impact of immigra-
tion on population structure began to
decline and will continue to decrease
over time. Migration patterns within the
country continue to affect the aging of
state populations, however. Although
states such as Florida are generally
associated with the influx of retirees,
Delaware is also affected by migration
patterns.

Delaware ranks 8th among the states
in the in-migration of older persons.
Between 1975 and 1980, Delaware's
older population increased 14.8%, more
than half (7.76%) of which is directly
attributable to those who relocated or
retired here. This influx was not bal-
anced by a corresponding out-migration.
During that period only 4,160 older
persons left the state, placing Delaware
50th among states in out-migration. This
suggests that rightly orwrongly Delaware
is perceived as a pretty good place in
which to be old.

Despite the roles played by life expec-
tancy and immigration/migration, the
fertility rate is the most important deter-
minant of both the size of a population
and the extent to which the elderly are

apart of it. (Past fertility rates determine
the number of persons who may sur-
vive to age 65; current birth rates
determine their relative part in the total
population.)

Persons born within a five or ten year
period are referred to as "birth cohorts"
or a cohort group. Cohorts share many
characteristics and often differ in signif-
icant ways from the cohort group that
precedes or follows them. Each cohort
group places its unique stamp on society
as it progresses through the life span.
Each stage of life has its own particular
needs and age-specific concerns about
housing, employment, life style, law,
political issues, and consumer needs.
The magnitude of the impact of a cohort
group is closely related to its size and
proportion of the overall population.

The growing number of elderly has
had a major impact on society over the
last two decades and projections of
their sky-rocketing numbers suggest
this influence will continue to increase
through the year 2020. This "greying"
of the population will be the major social
phenomenon of the next half century.

The rapid increase in the number of
older persons since 1950 has had a pro-
found influence on both the nation and
the State of Delaware. It has had a par-
ticularly noticeable impact on public
policy. As the trend continues, the pri-
vate sector will increasingly be affected.

The rapid increased in the number of
older persons since 1950 has had a pro-
found influence on both the nation and
the State of Delaware. It has had a par-

ticularly noticeable impact on public
policy. As the trend continues, the pri-
vate sector will increasingly be affected.

Aging first became a public concern
during the Depression. In 1935, the
Social Security Act was enacted to protect
individuals against the vicissitudes of life
and to guarantee a minimum income in
retirement. Organized associations of
older persons were instrumental in the
establishment of the Social Security sys-
tem (as well as the initiation of private
pension plans). For the first time, the
elderly had become a recognized polit-
ical force.

Little of consequence in public policy
for the elderly occurred during the
1940s as the nation was absorbed in
the war effort. Concern for the elderly
emerged again in 1950 when the Federal
Security Agency (the forerunner of the
Department of Health and Human Ser-
vices) convened a National Conference
on Aging attended by over 800 delegates.
This conference set the precedent for
the White House Conference on Aging.

The first and most influential White
House Conference on Aging (WHCOA)
was held in 1961. like succeeding con-
ferences in 1971 and 1981, its purpose
was to identify issues posed by an aging
population and develop national policy
agenda. The 1961 WHCOA cast the
greying population into the arena of
public policy and established the elder-
ly as a political force. The result:
the passage of major legislation in the
mid-1960's.
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In 1965 Congress enacted Medicare
and Medicaid, creating the country's first
national health insurance programs for
the elderly and poor. It also passed the
Older Americans Act, the first and only
piece of federal social service legislation
directed solely at the elderly.

The Older Americans Act (OAA) was
a response to the concerns of older
persons identified in the 1961WHCOA.
These included difficulty in securing
the services provided by existing sys-
tems and the lack of an adequate voice
in public policy. The OAA provided
funds for developing an accessible sys-
tem of coordinated community and in-
home services, deemed a matter of
entitlement to those over 60. It also
established the Federal Administration
on Aging, responsible for representing
the needs of older persons to other
federal agencies and coordinating pro-
grams with them. It simultaneously
created counterpart agencies with sim-
ilar responsibilities in each state. State
Units on Aging represent the needs of
older persons on the state level and
administer federal funds allocated to
the states under the Act to fund a com-
prehensive network of services.

The decade of the 1970s saw the
beginning of the rapid growth that
foreshadows a trend expected to con-
tinue until 2020. The older population
in Delaware increased by 35% (15,346
people) between 1970 and 1980, as
contrasted with a 5% increase for all
other age groups. An increase of another
25% is expected before the end of this
decade (compared to 7% growth for the
overall population).

Most dramatic is the growth of the
oldest portion of the population—those
over 75. This is by far the fastest growing
segment of the population, expected to
increase by 42% (or 9,365) before the
end of the decade. This is the age group
most likely to develop the limiting
chronic conditions that can accompany
advancing age. This group has the great-
est need for health and social services.

Only one person in eight between
the ages of 65 and 69 has some func-
tional impairment. Within the 75 to 79
age range, the number climbs to one in
five. After age 85, more than a third have
some functional impairment.

Many adapt quite well to some
limitation and continue to be totally
independent; others can live more or
less independently with support from
family, neighbors, or formal service
agencies.

The vast majority of older persons

8 DELAWARE LAWYER, Summer 1985
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cope with age-related changes and live
independently. Only3.3% of Delaware's
older population is institutionalized
(lower than the national average of
approximately 5%). The remainder live
in homes, apartments, or with family.
Fully 90% of those living in single fam-
ily homes own them.

This latter figure demonstrates the
desire of most to live independently in
their own residences. The value placed
on independence does not decrease
with age, although one's ability to live
independently may be jeopardized by
declining health or limited financial
resources. These are generally con-
sidered the two most pervasive prob-
lems associated with aging. They affect
far more women, especially widows,
than men.

Since women outlive men by almost
8 years and because cultural attitudes
encourage men to marry women at
least several years their juniors, a major-
ity of women face at least a decade of
widowhood. There are 118 women for
every 100 men between ages 60-64;
after age 75, there are more than twice
as many women, 220 for every 100 men.

This difference in ratios attributable
to differences in longevity render many
older women far more vulnerable than
males of the same age. Not only does

it cause differences in living arrange-
ments, social contacts, and isolation;
it has a dramatic impact on economic
status.

More than twice as many females as
males live at or below the poverty level.
This is partially due to their status as
widows, but it is also due to differences
in work histories. Even working women
of that era often interrupted their work-
ing lives for child-rearing and home-
making. This has drastically reduced their
income in retirement, since retirement
income, be it social security or private
pensions, reflects work history.

These differences between older
males and females have prompted some
gerontologists to state that the problems
often associated with old age are the
problems of women. While this is very
often the case, it is unfair to stereotype,
all older women or even all older people
in general as having "problems."

The aging of our population, just like
the aging of individuals, is not really a
problem. Rather, it is a challenge. As the
entire life span is a matter of adjusting to
challenges characteristic of different
stages of life for an individual, so the
aging of a population is a matter of
adaptation. It is a challenge faced by all
the industrialized nations of the world.
It is a challenge confronted in this issue.



Is your
business lunch

really productive I
It can be, if its a business
lunch at the Hotel duFont!

Imagine a luncheon atmosphere
that's actually conducive to doing busi-
ness. With prompt, unobtrusive service
that's congenial and attentive, our staff
will make you and your guests feel
very welcome.

Enjoy your lunch at a relaxed pace
that lets you take care of the important
matters at hand. Your business guests
are as important to us as they are to
you. That's why we want to help you
impress your guests and keep to your
agenda by serving you outstanding cui-
sine with no unnecessary interruptions.

It's no ordinary business lunch.
It's lunch at the Hotel du Pont!
• Innovative menu selections prepared
with prime cuts of meat, choice sea-
foods, fresh vegetables, home baked
breads and pastries.
• Outstanding value, with entrees from
$7.25 to $13.25, plus daily business-
person specials.
• A delicious, elegant lunch served in
just 55 minutes when the press of your
business day requires it.

f i

i

•We invite you to open a business
account. Call our credit office today to
apply. (774-2075)
•Eleven private dining rooms for those
occasions when productivity demands
privacy for luncheon meetings of 4 to
40 persons.
• Low calorie/low cholesterol menu
items for the especially health-
conscious.
• An exciting variety of non-alcoholic
cocktails as well as traditional bev-
erages to enhance your meal, including
a selection of wines by the glass.
• Convenient hours for business lunches,
from 11:30 a.m. through 2:30 p.m.
• Convenient center city location.
The next time you want a productive
luncheon, and you want to withdraw
from the seemingly uncontrollable
pace of the day, put lunch at the Hotel
du Pont on your agenda. Just call us for
reservations today.

Green Room Lunch
594-3154/3155

Brandywine Room Lunch
594-3156/3157

Lunch in Private
594-3133

Hotel duPont
llth & Market Streets, Wilmington, DE 19899

WILMINGTON'S TRADITIONAL ADDRESS FOR BUSINESS LUNCHES...FOR MORE THAN 70 YEARS.
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Scylla and Charibdis: Restriction and Neglect
Delaware Division of Aging

On March 1, 1983 the Division of
Aging inaugurated Adult Protective Ser-
vices, a program intended to guard
impaired adults from abuse, neglect, or
exploitation, while preserving so far as
possible their freedom and indepen-
dence. The core of an adult protective
services program is the client's right to
self-determination. It aims at preserving
his right to make his own decisions.
Conflict between the APS client and the
community can arise when he chooses
to live perilously or even self destruc-
tively. Provided the client is competent,
committing no crime, and not harming
others, APS must insure that his rights
are upheld. Consequently, APS makes
every attempt to keep services volun-
tary in recognition of the client's right
to refuse them.

In the first year of operations the Di-
vision received nine hundred reports of
abuse, neglect or exploitation of im-
paired persons over eighteen. Reports
are categorized and ordered by priority
in the following manner:

7935 - 7985

50 Years
of Fine
Quality

Men's
Clothing &

Haberdashery.

Stop in and ex-
perience the last-

ing comfort, fit and
good looks that
Wright & Simon

clothing can give
you. Alterations

are by our master
tailors, of course!

911 Market Street, Wilm. — 658-7345
Open Friday Evenings — Free Validated

Parking 9th & Shipley Streets
• i
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1. Life threatening Bodily Injury. This
includes physical abuse as evidenc-
ed by bruises, burns, broken bones,
etc.

2. Neglect of an impaired person by
one responsible for his care. It
includes the withholding of food,
medical care, clothing, or proper
supervision.

3. Exploitation such as the illegal or
improper use of the assets of an
impaired adult. Although financial
exploitation is more usual, the cate-
gory also covers sexual abuse or
exploitation.

4. Psychological Abuse such as verbal
assaults or threats, provoking fear,
or isolation.

5. Inadequate Self-Care, including
hazardous living arrangements,
poor money management, or re-
fusal of medical treatment.

6. Disruptive Behavior, typically that
which is unacceptable or offensive
to community standards.

What happens to referrals? Prelimin-
ary screening attempts first to distin-
guish between the multiply impaired
and those who can be served effec-
tively, but less restrictingly, by other
supportive services in the community.
The latter group is referred to other
organizations. During the first year of
operations four hundred less impaired
adults were referred to a variety of
social, medical, or legal agencies. The
remaining five hundred were assigned
to Adult Protective Service workers for
assessment and ongoing casework.

The largest reported category was
inadequate self-care.

Category Number %
life threatening
Bodily Injury 77 12
Neglect 118 17
Exploitation 121 18
Psychological Abuse 63 10
Inadequate Self-Care 239 36
Disruptive Behavior 45 7

A final problematic issue is the avail-
ability of community resources. Adult
Protective Services depends upon other
agencies in providing help for its clien-
tele. In formulating a service package
for a client, an APS worker must fre-
quently choose a more restrictive plan

because back-up resources just aren't
available. For some client populations
(e.g. borderline mentally retarded indi-
viduals who are socially, emotionally
maladapted) existing resources such as
housing are so scarce that the prospect
for stabilizing their cases is extremely
poor.

Over sixty percent of the reports
received by APS during the first year of
operation were substantiated. In an
additional ten percent the reports were
unsubstantiated, but the adults were
determined to be at risk.

Adult Protective Services does have
limited funds available for emergencies
when a client's needs cannot be met
through his own resources or by other
agencies. Emergency funds can pay for
shelter, psychiatric evaluation, psycho-
logical evaluation, a language or sign
language interpreter, a homemaker,
home health aide services, medical
examinations or treatment, or legal ser-
vices. During the first year of operation
APS emergency funds assisted thirty-five
clients, principally with homemakers,
home health aide services, and shelter.

Adult Protective Services is just one of
the services that should be available to
impaired adults on a continuum of care.
The integrity and success of the pro-
gram is dependent upon the skill of the
workers and the availability of range of
social, medical, and legal services
designed to meet the varying needs of
the population we serve.

At the outset an APS worker attempts
a comprehensive assessment of the
client and his environment, identifying
strengths as well as needs. The worker
can rely on other professionals in mak-
ing his assessment. Social, medical, and
psychological specialists contribute to
an interdisciplinary assessment process
that has proven invaluable in planning
the right program for a client.

The typical Adult Protective Services
client is a female (sixty-four percent)
over sixty years of age (sixty-seven per-
cent). Most APS clients are white (sixty-
four percent) with incomes below pov-
erty level (seventy-seven percent).
About one third live alone. A slightly
higher number live with spouses or rel-
atives. Many clients have multiple impair-
ments. The most common are: mental
health, including organic brain syn-
drome and depression (twenty-three



percent), mental retardation (eight
percent), urinary incontinence (seven
percent), and diabetes (six percent).

Assessment completed, it becomes
the social worker's job to create a pack-
age of medical, social, and even legal
support services calculated to meet the
client's needs in the least restrictive
way.

During this phase of the casework
process the Adult Protective Services
worker may encounter several prob-
lems. Competency is a paramount issue.
There are adults who are no longer able
to make decisions regarding their
health, their finances, or their daily liv-
ing. But a more difficult problem is that
posed by the adult whose decision
making abilities have been impaired
but who is neither totally competent
nor totally incompetent. Providing case-
work services to members of this popu-
lation is like walking a tight-rope, where
the worker teeters between protecting
the client and preserving his rights
unimpaired. Adult Protective Services
must also assume a frequent advocacy
role in preserving the rights of the
eccentric or highly independent com-
petent person capable of informed
decisions, who nevertheless place him-
self in conflict with community norms
or notions about what is seemly for "old
folks".

The vast majority of all Adult Protec-
tive Services are voluntary. In the first
year of operations only two percent of
the cases required involuntary services.
All but one of these cases resulted in
permanent guardianship. In an addi-
tional four percent of cases the family or
another agency petitioned for perman-
ent guardianship. This reflects the
national experience: approximately
ninety-five percent of protective servi-
ces are voluntary.

DELAWARE LAWYER gratefully acknowl-
edges the editorial contributions of the
Delaware Division of Aging in setting the
stage for this issue:

(The Greying of Delaware)
Eleanor Cain, Director of the State Division
of Aging, has served on the boards of many
national committees and is past-president
of the National Association of State Units on
Aging. In 1982, she was appointed by Presi-
dentReagantoa25-tnemberU.S. delegation
attending the World Assembly on Aging in
Vienna.

Jeffrey Quinzer, a graduate of the All-
University Gerontology Center at Syracuse
University, has been head of planning and
research for the Division of Aging for over
five years. He attended the 1981 White
House Conference on Aging.

Maureen Roser (not pictured), a planner
with the Division of Aging, prepared data
for the charts and some of the statistics
included in the article.

(Scylla and Charibdis)
Karen Michel has an M.S. in Counseling and
over ten years social services experience
working mostly with older persons. She is
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Aging's statewide Adult Protective Services
Program.
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D R G: An Experiment
in Costly Thrift?
Judith A. Schuenemeyer

Four years ago the dire effect of
escalating health care costs on the Med-
icare program led Congress to enact the
Social Security Act Amendments of 1983
{42 U.S.C. %1595ww). This legislation
established 467 Diagnosis Related
Groups (DRGs) to determine the pay-
ment a hospital gets for serving a Medi-
care patient. The theory behind these
categories is that people with similar
health problems use similar hospital
resources, and to more or less the same
extent.

In devising DRGs the Health Care
Financing Administration considered
diagnosis, age, treatment procedure,
discharge status, and gender. It was
decided that each DRG called for a cer-
tain number of days of hospitalization,
level of care, and particular treatment.
Payments to hospitals reflect these fac-
tors for all patients within a DRG. Medi-
care pays the predetermined amount
for a DRG that a hospital reports for
each recipient upon discharge from
care.

Patients who exceed by a fixed num-
ber of days the mean length of hospital
stays specified for their DRG, or whose
cases have unusually high costs (e.g.
because of complications) are called
"outliers", and hospitals may receive
additional payment for their care and
treatment.

This prospective payment system is a
radical departure from that in effect for
many years. Under the former system
Medicare paid in accordance with the
number of days and the types of servi-
ces provided. The longer the stay, the
more money the hospital received.
There was no incentive to cut costs or
improve efficiency.

Under the DRG system, if a patient
stays less than the average stay for her
diagnosis-related group the hospital
makes money. If she stays longer, but
not long enough to fall into the "out-
lier" category, the hospital loses money.
The incentive is to contain costs by early
discharges, since Medicare pays only a
fixed amount for each DRG.
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It should be noted that nursing homes
and hospitals for children, rehabilita-
tion, and psychiatric disorders are not
subject to the DRG system of reimbur-
sement and will continue to be reim-
bursed as before.

Under the former
system Medicare paid in
accordance with the num-
ber of days and the types
of services provided. The
longer the stay, the more
money the hospital re-
ceived. There was no in-
centive to cut costs or
improve efficiency.

DRG is not yet in full force. It is being
phased in over a three-year period,
beginning with a hospital's first account-
ing period on or after October 1,1983.
In the first year 25% of a payment was
computed by applying regional DRG
rates, the remainder by the hospital's
historic cost experience. During the
second year 50% of a payment reflected
a combination of national and regional
DRG rates, the balance the hospital's
cost experience. In the third year, pay-
ment based on the combined national
and regional DRG rates will rise to 75%.
By the fourth year payment will be
totally geared to national DRG rates.

The rates differ between rural and
urban hospitals and for very small hos-
pitals (less than 50 beds). There are
other factors in setting rates of payment,
such as regional wage differences, spe-
cial needs of sole community hospitals,
new hospitals, risk-based health main-
tenance organizations, and hospitals
that provide atypical services or essen-
tial community services, extraordinary
circumstances beyond a hospital's con-
trol, medical and paramedical educa-
tion costs, and a significantly fluctuating
population served by a hospital.

DRG Impact on Hospitals
The prospective payment system is

forcing hospitals to look carefully at
what they do and what it costs them do
to it. Cost control is paramount. Fewer
people are being admitted to hospitals.
More surgical procedures are being per-
formed on outpatients. Since patients
are now hospitalized for shorter peri-
ods, there are more empty beds, and the
patients who remain are generally the
very sick.

Hospitals are reducing staff partly in
response to a declining population and
for reasons of economy. At a minimum,
vacancies are not being filled; in many
instances professional nurses and other
staff members are being let go.

In order to function effectively within
the DRG system, hospitals must make
greater use of computers in tracking
financial data, medical record data, and
case management. This means more
staff for data processing and retraining
present staff to collect and properly
record information required for DRG
billings.

Review committees within hospitals
must examine case data to find out why
patients within the same DRG have
shorter or longer stays, and therefore
save or lose money for the hospital.
Physicians who formerly made money
for a hospital by keeping patients insti-
tutionalized for longer periods may
now be costing the hospital money, and
their patients' records are likely to be
closely monitored. So too, nursing care
and the conduct of individual nurses
may be scrutinized to see if certain
actions are leading to longer or shorter
hospital stays. For example: are infec-
tions developing more frequently on
some units than on others, prolonging
stays by patients on those units?

Since patients are being discharged
earlier, discharge planning becomes a
more important hospital function, which
may begin as soon as a patient is admit-
ted. Plans must be made for the many
Medicare recipients who require home



health care or a temporary stay in a nurs-
ing home because they or their families
are unable to provide adequate care.

DRG experience in New Jersey fur-
nished a model for the federal system. It
has shown that financially unstable
hospitals may be forced to close. Other
hospitals may respond quite innova-
tively to the challenge of DRG by con-
verting unused wings or units to long-
term (nursing home) care or by creating
new services such as home health care
to generate revenues and use staff and
other resources more effectively. Still
other hospitals may merge in order to
operate in a more cost efficient manner.*

Implications for Medicare
Recipients and Others

Early discharges may lead to more
readmissions, and hospitals may be
found liable for negligence if harm
results. Even if no complications, harm,
or law suits follow, those who live alone
and have no available help will expe-
rience considerable difficulty in meet-
ing their daily needs while they re-
cuperate.

Reduced nursing staffs and shifts in
hospital populations to very ill patients
may result in less and that of lower qual-
ity nursing care for a/Zpatients. This may
give rise to more patient injuries and
more malpractice claims.

Since Medicare recipients may cost a
hospital money, there may be a reluc-
tance to admit them to full hospital care.
Consider for example, a recipient com-
plaining of chest pain, who is taken to
the emergency room. She may be re-
tained there for many hours while tests
are being performed to determine if
there is a serious illness. Under the
former payment system such a person,
especially an elderly one, would prob-
ably have been admitted to the hospital
almost immediately. Hospitals may now
be genuinely concerned lest such a
patient exceed the usual stay or the cost
assigned to her DRG.

Unanswered Questions
Will the DRG system bring health

care costs under control, or will those
costs merely shift from Medicare to

*This may be all to the good. The late
Aneurin Bevan, the Welsh Labour MP,
said it all and said it short in the House
of Commons: "I would rather be kept
alive in the efficient if cold altruism of a
large hospital than expire in a gush of
warm sympathy in a small one." The
Editors.

other sources, e.g. other hospitalized
patients, insurance companies, nursing
homes, home health care agencies,
Medicaid, or other federal/state pro-
grams?

How will the quality of care provided
in hospitals be affected?

How much money will DRGs save
the Medicare program?

What are the costs of setting up the
DRG system, and living with it. Who will
pay those costs?

Are Medicare recipients, all disabled
or elderly, victimized by the transforma-
tion of Medicare into a "stick or carrot"
device to control health care costs?

How will the medical and nursing
professions react to the "Big Brother"
aspects of DRG? The last thing the
elderly need is ministrations of resent-

' ful doctors and surly Florence Night-
ingales.

Medicare's Future With DRGs
It is too early to tell how much money

the prospective payment system will
save for Medicare and whether the sys-
tem will affect total health care costs.
The Secretary of Health and Human
Services has been directed to study the
feasibility of extending the DRG system
to physicians' charges. It is conceivable
that the system may eventually cover
home health care. DRGs could also
challenge the health care industry to
develop more cost effective means of
deliving high quality care for us all.

Judy Schuenemeyer holds a Bachelor
of Science Degree in Nursing from
Loretto Heights College in Denver, Colo-
rado, where she worked as a registered
nurse. She later graduated from the
University of Georgia School of Law. A
member of the bar in Georgia and Del-
aware, Judy is the managing attorney
of the Wilmington off ice of Community
Legal Aid Society and the chairman of
the Senior Citizens Rights Committee of
the Delaware State Bar Association. She
is also a member of the Publications
Committee of The American Associa-
tion of Nurse Attorneys. Judy has con-
ducted seminars on malpractice and
other legal issues of concern to nurses.
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Nursing Homes'
Top Priority:
Caregiving or
Profitmaking
Nancy Davitt

In my twelve years as a medical social
worker and a Director of a local hospi-
tal social service department, I was very
active advocating and lobbying for im-
proved nursing home care and more
effective resources to help those patients
who needed such services. Later I worked
for about three years with the Division
of Aging as the head of the Long-Term
Care Ombudsman Program and the
Advocacy Assistance Unit and contin-
ued my efforts to improve the long-term
care delivery system with a special em-
phasis on the nursing home component.
I have served as a speaker and panel
member of a wide variety of national
and local conferences, symposia and
workshops dealing with problems in-
volved in the delivery of quality nursing
home care services. In spite of my career
change, I have kept in touch with pres-
ent advocates, especially the current
Nursing Home Ombudsman Mrs.
Marietta Wooleyhan. For these reasons,
I feel competent to discuss these issues.

O v e r the last twenty years, nursing
homes have turned into an industry and
a profitable one. The term "nursing
home" is applied to a wide variety of
institutions that furnish medical care,
primarily for the elderly. Before Medi-
care and Medicaid, most nursing homes
were public institutions or non-profit
homes, often called "homes for the
aged." Once federal and state monies
became available for nursing home
care, the new industry evolved rapidly.

In the mid-1960s many so-called
"nursing homes" were no more than
boarding homes that gave little or no
medical care. Unfortunately, many states
accepted such establishments for Medi-
caid reimbursement and unwittingly
encouraged them in such reprehensi-
ble practices as shanghaing the urban
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aged to fill up their beds. The state of
affairs in these geriatric lazarets led to a
lengthy congressional investigation in
the 1970s. The Subcommittee on Long-
Term Care issued a series of reports
entitled "Nursing Home Care in the
United States: Failure in Public Policy".
The title sums up their findings. The
conditions revealed sparked a nursing
home reform movement and fueled
exposes such as Mary Mendelson's
Tender Loving Greed: How the Incredi-
bly Lucrative Nursing Home "Industry"
is Exploiting America's Old People and
Defrauding Us All, and Frank Moss's
Too Old, Too Sick, Too Bad: Nursing
Homes in America.

At the same time in Delaware, Daniel
Weiss, then a representative in the
General Assembly, chaired an investiga-
tion of nursing homes and boarding
homes. Hearings revealed many prob-
lem areas primarily related to the qual-
ity of care. The outcome was a number
of recommendations to the State Depart-
ment of Public Health to strengthen
licensing requirements and to improve
the enforcement of state and federal
regulations.

The cause of many nursing home
problems disclosed by these investiga-
tions turned out to be the reimburse-
ment policies (especially those of Medi-

caid), which encouraged the undis-
criminating placement of the elderly in
nursing homes whether they needed it
or not. In the commercial race to pro-
vide Medicaid beds, proprietors empha-
sized the physical and environmental
requirements and shortchanged quality
care and the adequate training of staff.

Medicare and Medicaid
Medicare (Title XVIII of the Social

Security Act) provides coverage (hospi-
tal insurance) for "extended care" after
a minimum of three days in a hospital.
Upon admission to a "Skilled Nursing
Facility" (SNF), more commonly called
a nursing home, within fourteen days of
discharge from a hospital, Medicare
provides full coverage for the first twenty
days and partial coverage for the next
eighty. Initially this encouraged three
day hospitalizations for the elderly, fol-
lowed by transfers to skilled nursing
facilities. Not surprisingly, many of those
hospitalizations and transfers were not
medically necessary. Within a short time,
(a short time, that is, for bureaucratic
reaction) the Federal government
squelched the unexpected demand and



consequently unexpected costs by se-
verely curtailing eligibility. Medicare
coverage for nursing home care was
effectively limited to those seriously ill
or in need of rehabilitative care. In my
opinion, the bureaucrats overreacted.
Denial of coverage became the norm.
Although administrative law judges and
courts have regularly overturned such
denials, the appeal process has placed
an undue burden on wrongly deprived
beneficiaries, and many of these have
failed to appeal. As a result, eligible
Medicare recipients have paid for servi-
ces for which they were clearly entitled
or have received no services at all.

At the same time that Medicare was
restricting nursing home coverage,
Medicaid (Title XIX of the Social Secur-
ity Act) was expanding it. Medicaid,* a
Federal program funded by federal and
state funds, is administered by the states.
Despite a requirement of minimum
services in order for a state to participate
in the program, coverage varies from
state to state and even from year to year
as the states cut back on their services.

Medicaid soon became the major
funding source for nursing home care
in the United States at an annual cost of
billions. For almost a decade there were
few curbs on Medicaid nursing home
care reimbursements until it became
clear in the 1970s that fraud and abuse
were rife.

As costs continued to rise and the
economy to fall, government restricted
eligibility for services and decertified
facilities that did not meet the program
requirements. A number of terminated
facilities brought suit, challenging the
government's right to decertify. Leaders
of the nursing home reform movement
became concerned that decertification,
even if warranted, made no provision
for the residents of substandard facili-
ties. To a resident, decertification ends
coverage and forces him to move else-
where, regardless of his wishes or the
availability of a bed in a certified facility.
Consequently, nursing home advocates
preferred forced improvement or re-
ceivership for substandard facilities.
However, they lost a major battle when
the Supreme Court ruled that the resi-

* Medicaid provides two levels of care
in nursing homes, skilled care and
intermediate care. It should be noted
that skilled nursing care under Medi-
caid does not necessarily mean the
same thing as skillednursing care under
Medicare.

dents of a terminated facility had no due
process right to a hearing to protect
their interests in continued occupancy.
O'Bannon v. Town Court Nursing Cen-
ter, 441 U.S. 773 (1980). The Court
rejected the argument that involuntary
transfers would cause transfer trauma
and as a result the residents would
suffer physical and mental deterioration.

In Delaware, Medicaid nursing home
care coverage has had a checkered
career. The state sets reimbursement
rates for intermediate care and skilled
care for each certified facility with refer-
ence to the costs peculiar to each.
Result: reimbursement rates for each
level of care, each requiring different
standards of participation, vary from
place to place, and in some cases
markedly. The state determines the
eligibility of each Medicaid applicant
for skilled or intermediate care, which
should enable it to control "inapprop-
riate" placements, i.e., those not medi-
cally necessary. Since the costs of caring
for a Medicaid resident vary depending
on where he is placed, the state can
wind up paying more for intermediate
care in one case than for skilled care in
another. The highest reimbursement
rates are received by state institutions

because they include ancillary services,
e.g., physicians and drugs, in the basic
rate. The current caps on Medicaid
reimbursement rates are $48.26 a day
for skilled or intermediate care in a pri-
vate facility and $93-77 a day in a public
facility. In comparison, the average rates
charged to a non-Medicaid resident in a
private facility are $68.00-$74.00 a day
for skilled nursing care and $46.00-
$50.00 a day for intermediate care.

Reimbursement rates under Medicaid
have always been a source of conten-
tion between the state and the local
nursing home industry. Nursing home
administrators cite them as the major
reason for the existence of Medicaid
discrimination, e.g., refusal to accept
Medicaid patients, discharge of resi-
dents who become eligible for Medi-
caid after exhausting their own resour-
ces or requiring applicants for admission
to pay private rates for a minimum
period, usually two years or more.

Although Delaware has never re-
quired that licensed facilities accept
some Medicaid patients as a condition
for licensing, our neighbor, New Jersey,
has done just that and has successfully
defended its position in court. See New
Jersey Ass'n of Health Care Facilities v.
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Finley, 402 A.2d 246 (N.J. Super., 1979),
aff'd, Matter of Health Care Adminis-
tration Board, 415 A.2d 1147 (N.J.,
1980), appeal dismissed, cert, den.,
Wayne Haven Nursing Home v. Finley,
101 S.Q. 342 (1980).

There is one other significant wrinkle
in the Medicaid nursing home program
that does not apply to any other Medi-
caid service: applicants who meet a
medical needs test can be covered even
though their incomes exceed the Medi-
caid eligibility limit. In Delaware, a per-
son with a monthly income of $585.00
and assets of $1,600.00 (not counting
up to $1,500.00 in burial fund) may be
eligible for nursing home care. The
only problem with this exception is that
it may force such people into nursing
homes because they may be ineligible
under Medicaid* or other State pro-
grams to receive home health services.
It also limits a resident's discharge
options. Once you leave a certified
nursing home, you lose your coverage
unless you transfer to another one.

* Medicaid patients now occupy more
than half the skilled and intermediate
care beds in approved facilities in
Delaware.

Regulation in Delaware
A new or proposed nursing home

must secure a "certificate of need"
before it can apply for a state license.
Standards for awarding certificates have
changed in recent years. They stress
more and more the kind of care the
applicant intends to furnish and less the
need for beds perse. This more realistic
approach has resulted in a surge of
approvals, primarily for something
known as a "life care facility", where
residential care is the principal busi-
ness, and skilled and intermediate care
wait in the wings until residents who
become ill really need them.

Armed with a certificate of need, the
applicant must next meet the licensing
requirements of Title 16, Chapter 11 of
the Delaware Code. If the applicant
wants to be eligible for Medicare or
Medicaid, it must also meet the federal
regulations found in 42 C.F.R. Part 405
and administered by the Health Care
Financing Administration (HCFA) of
the Department of Health and Human
Services (HHS). Responsibility for deter-
mining compliance with both state and
federal regulations lies with the Office
of Health Facilities Licensing and In-
spection of the State Division of Public
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Health. This office is severely under-
staffed. At one time the federal govern-
ment paid the State the full expense of
reviewing the federal programs. A fed-
eral cost-cutting measure that coincided
with a similar State cutback, forced a
reduction in staff. Although the number
of professional staff members has since
returned to its previous level, the num-
ber of licenses and nursing home beds
has increased significantly. In addition,
this Office's review role is not limited to
nursing homes, but includes hospitals,
clinical laboratories, hospices, etc. As
always, when one trys to do more with
less, the quality of work has to suffer.

In Delaware, when it comes to regu-
lation, there is built in conflict of inter-
est. The Secretary of the Department of
Health and Social Services and the
Director of the Division of Public Health
are responsible for the operation of five
major health facilities as well as the
Office of Health Facilities Licensing and
Inspection. They also constitute the
Board of Public Health, which hears
nursing home cases. Thus the Secretary
and the Director are put in the uncom-
fortable position of having to enforce
regulations that they are also com-
manded by law to obey.

Enforced and improved regulation is
a major goal of all nursing home advo-
cates. In the early 1980s, HCFA issued
proposed regulations for skilled and
intermediate care facilities. For about
two years, there were regional and
national hearings that prompted exten-
sive responses from nursing home ad-
vocacy groups, including nursing home
residents, and the nursing home indus-
try associations. After all that outpour-
ing of concern, the federal government
placed a moratorium on any regulation
changes and Congress appointed a
National Task Force on Long-Term Care
Regulations, which held public hear-
ings last fall to ventilate the same issues.
However, as long as government, fed-
eral and state, continues to underfund
enforcement, the imposition of new
regulations will not have much effect
on the actual care received by nursing
home residents.

Medicaid and state laws also provide
for Patient's Rights.* The Delaware
statue 16 Del. C,Section 1121 etseq.was
borrowed in totofrom Maryland. Unfor-
tunately we used the original Maryland

* Our statute, expressive of decent
concerns, is a model of right thinking as
noble as a Boy Scout's oath, and just
about as legally potent.
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law instead of the amended version,
which corrected such oversights as lack
of any enforcement provisions. Our sta-
tute professes to uphold all rights found
in most model laws. The problem lies
in enforcement, for violations carry no
penalties.

Today, as never before, nursing
homes are admitting older and sicker
patients probably because of hospital
response to the DRG Program.* Nursing
home residents are less able to register
their complaints and pursue their rights
without third party assistance. Investiga-
tion of complaints of violation of the
Patient's Rights law has been delegated
to the Nursing Home Ombudsman Pro-
gram, which is located outside the State
system in a private agency. It is currently
headed by Marietta Wooleyhan, the
Nursing Home Ombudsman for Dela-
ware. This federally-sponsored program
currently mandated by the Older Amer-
icans Act evolved from a series of model
programs set up in 1972 to assist nurs-
ing home residents by improving the
quality of care. The Ombudsman re-
ceives complaints principally about the

* See Judith Schuenemeyer's article on
the DRG Program in this issue.

lack of care, poor quality of care, physi-
cal and emotional abuse or neglect by
staff, loss of personal possessions, abuse
or poor administration of drugs, unne-
cessary use of physical restraints, poor
food, uncleanliness, lack of privacy, loss
of freedom to do anything that would
conflict with the sacrosanct rules of the
facility, lack of physicians' services, mis-
use or mishandling of residents' funds,
and involuntary transfer either within
the facility or out of it.

Many residents and families don't
complain. Are there no problems? Or is
there is a more insidious reason for
such a silence—a fear of retaliation?
Those who do complain frequently
request anonymity. My experience con-
vinces me that this fear is a very real one.
You have to respect a fear of retaliation
expressly forbidden by our Patient's
Rights law, because it is almost impos-
sible to prevent.

In my estimation, the most important
right guaranteed by our law is the resi-
dent's "right to be treated with consid-
eration, respect and full recognition of
his or her dignity and individuality." 16
Del. C, Section 1121(1). In many set-
tings in our society, we treat the elderly

as helpless, dependent, and incapable
of making even the most minor deci-
sions. This is especially true in institu-
tions such as hospitals and nursing
homes. Few nursing home residents
have been declared legally incompe-
tent, but many are treated as if they had
been and are held in virtual protective
custody. I do not say that nursing home
residents can function at full mental
capacity, but that their limitations should
be accommodated and not seized upon
as an excuse for indignities. Too often I
have seen what amounts to a presump-
tion by staff of a resident's lack of men-
tal capacity. Attitudes reflecting such
presumptions soon become self-ful-
filling.

While I was at the Division of Aging,
we funded a short-term therapy pro-
gram for nursing home residents whom
the staff had identified as almost non-
responsive to verbal stimuli. By the end
of the program, the therapist, herself a
senior citizen, had all the residents talk-
ing and sharing memories. The key to
this therapy was recognition of the self-
worth of each individual in the group.
The approach works, but it takes time
and skill.
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It is my belief that the attitudes of a
nursing home staff determine the qual-
ity of care and the quality of life for the
residents. Nursing homes reflect a med-
ical model, but they are not pan of the
medical mainstream. (One of the most
frequent complaints of nursing home
administrators is their inability to get
physicians to visit their patients and to
complete the necessary documentation
required by law.) Nursing homes gen-
erally pay their nurses less than hospi-
tals and offer fewer benefits. The bulk of
residents' care is provided by nurse's
aides, who are frequently trained on the
job and often receive only a minimum
wage. We need to provide staff training
in geriatric nursing care, a rather recent
nursing specialty, in order to give the

best possible care to this at-risk popula-
tion. As long as we fail to do this, we can
expect complaints of abuse and neglect
to continue.

At this point, you probably believe
that I don't think that there is such a
thing as a good nursing home. That is
not true. When an applicant takes part as
much as he can in the decision to enter
a nursing home and the staff members
are enlightened and informed geriatric
caregivers, there is every reason to
believe that the applicant will adjust
well and receive good care.

In many cases, especially those of
really sick people, admission must be
handled by family or friends, often
assisted by medical social workers. The
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day-to-day business affairs of their
practices—providing more than
accounting and computer services.
A GBS Counselor can help you:

• Improve collections and
cash flow

• Establish and implement a
business plan

• Develop strategies for
increasing profit

• Prepare guaranteed-correct
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availability of the type of bed for the
care needed and the applicant's resour-
ces often determine where he is placed.
Such admissions are distressful to all
concerned and the pressures eliminate
any real choice. For example, when the
hospital staff and the doctors say that a
patient must be moved or lose Medi-
care hospital coverage, there is rarely
the time to determine the best place to
serve the patient's needs. Anyone who
reasonably expects to face such a deci-
sion for an elderly relation or friend
should take the time to visit as many
nursing homes as possible. Also one
should check the provisions in admis-
sions contracts. In a recent review of a
sampling I noted that the waiver of a
resident's right to security in the storage
and use of his personal possessions was
common.

I've known residents who were rela-
tively content in generally poor facili-
ties and I've known residents who were
very unhappy in excellent ones. When a
resident is placed in facility without
some effort to inform him of the rea-
sons for admission, unless he is coma-
tose or non-responsive to verbal sti-
muli, you can expect problems from the
outset. How a staff deals with such prob-
lems depends on the quality of their
training and the level of their skills in
handling emotional distress. Good care
depends on an understanding of the
resident as an individual, which means
much more than a mere grasp of his
physical limitations. Such understand-
ing cannot occur if the facility is under-
staffed or the staff is undertrained.

The health, dignity and security of
our elderly citizens who reside in nurs-
ing homes will remain at risk, just as
they were when they lived alone and
unsupervised or uncared for in their
private residences. They'll be at risk
until we find a way to put teeth in our
benevolent but edentate statutes and
use those teeth to chomp down on vio-
lators. Regulatory enforcement is a
necessity, not a luxury.
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. ..ANDNOWFORA WHIFFOFBRIMSTONE(DTLA PLEASENOTE)
The aged may be frail, but they can engage the services of robust
plaintiffs' lawyers.

Hospital Falls —Negligence
Rhonda G. Beldner, R.N.

In a world of highly publicized mal-
practice trials, where spectacular sums
are awarded by juries for severe dam-
age or loss of life incurred by relatively
young complaintants, we may tend to
overlook the cases of elderly clients
with terminal diseases, who sustain
injury or loss of life directly attributa-
ble to negligence.

Every year, thousands of these po-
tential cases against hospitals, physi-
cians, and particularly against nursing
personnel go unnoticed. One of the
most common sources of inadequate
nursing care contributing to complica-
tions and deatli of older patients is the
failure to minimize the risk of patient
falls during a hospital stay.

While it is the physician's responsi-
bility to order proper restraints once
alerted to a patient's predisposition to
fall, the hospital has an obligation to
prevent falls and to deal with the prob-
lem in its policy and procedure man-
ual. The hospital or medical center's
stated goal should be to alert the nurs-
ing staff of their responsibility in the
minimization of falls through identifi-
cation of "PTF' (prone to fall) patients,
while undertaking immediate treat-

: ment if preventive action fails.
A publication of the American Nurses

Association, Gerontonlogical Nursing
; Practice, states that it is the duty of
• nursing personnel to collect data on
: the health status of the older adult,
including the patient's ability to per-
form the activities of everyday living,
such as getting out of bed and walking

: unassisted. The health status data are
; collected from medical records, the
patient, those close to the patient, and
others responsible for the patient's
care. The typical nursing problem list
should enumerate a patient's strengths
and weaknesses and evaluate them by
comparison with the norm. Nursing
goals should then be defined and spe-
cific approaches stated in order to
reach these goals.

How do these standards of care fit
into the real world of caring for the
elderly patient? Nursing personnel are
clearly responsible for insuring that a
patient's risk of injury from hospital
falls is minimal. Developing a nursing
diagnosis that takes into account a
patient's neurologic status, debilitat-
ing diseases, drug status, mental state,
sensory deficits, and age is the key to
minimizing that risk. Ideally documen-
tation of nursing care history includes
the patient's level of alertness, physical
or mental disabilities, previous falls,
sleep habits (e.g. the need to get up at
night), and current medications. Stand-
ard procedure should include orienta-
tion of patients to the location of
bathrooms, checking brakes on bed-
coaster, answering patient calls prompt-
ly, leaving the frame of the bed in the
low position whenever the nurse is not
in attendance, raising at least two side-
rails on every patient at bedtime, and
reporting wet floors or hazardous
conditions immediately.

When a patient is "at risk", further
precautions are recommended: escort-
ing ambulatory patients to the bath-
room or offering a bedpan at least
every four hours, use of a geri chair or
wheel chair with wheels in the locked
position, and the use of a jacket or
sheet restraint when necessary. For
example, if an elderly patient is admit-
ted to the hospital with a neurologic
deficit or an unsteady gait, consider
this patient at high risk of falling and
evaluate him accordingly. If a patient
also has a history of falls, or stronger
case exists for more extreme measures
in preventing falls during a hospital
stay.

Everyone who enters a health care
facility, including the terminally ill or
quite elderly patient, is entitled to
scrupulously attentive care. Nursing
standards exist so that care is optim-
ized for every patient. The professional
nurse has a duty to uphold these stand-

ards for all patients, thus minimizing
the risk to the elderly and terminally ill.

Rhonda Beldner, a graduate of Tern-'
pie University, School of Nursing has
wide experience in her profession,
ranging from work as an Emergency
Room ?iurse to the position of Assist-.
ant Director of Nursing at Doctors
Hospital in Hollywood, Flordia. Today
she is the Executive Director of Phila-
delphia Medical Advisors, fnc. In a let-
ter to DELAWARE LAWYER she en-
larges on the theme of her trenchant
observations above, the growing ex-
posure to malpractice as a result of an
increasing population of the elderly
and failure to apply techniques adapt-
ed to their special needs:

"In the past two years, I have been
the Executive Director of Philadelphia
Medical Advisors, a medical-consulting
firm. Numerous cases have come to
our attention from the state of Dela-
ware. As in every other state in the
United States, we have noticed that
most medical malpractice claims are
based upon poor communication be-
tween the medical staff and patients. In
addition, a further complication arises
when medical charts lack proper doc-
umentation. One hopes that, with an
increased awareness on the part of not
only the medical community but the
general public as well, better com-
munication skills will arise. People will
ask for more precise information and
medical personnel will be held re-
sponsible for giving optimum health
care."
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Parent
to Child-
Child
to Parent
Obligation
and Abuse
in America

Suzanne K. Steinmetz

THE MYTHICAL PAST
As formal institutions replace the role

of family in religion, education, occupa-
tion, and finance, the family is left with
its principal responsibility, the fulfil-
lment of the expressive needs of its
members. The way in which care is
provided, not the mere fact of provi-
sion, has become the measure of family
health. In our attempt to glamorize the
family of the past we have overlooked
the failures and idealized the strengths.
We have tended to blame contempor-
ary family related problems on changes
such as the two car family, the two
career family, increased occupational
and geographic mobility, a high divorce
rate, and the "pill". But there is abound-
ing evidence to refute the notion of
idyllic intergenerational relationships
in families of the past. Hareven, an
authority who has examined the institu-
tion of the family over time, observes:
"Families shared their household space
with other kin only as a last resort dur-
ing periods of housing shortages or
severe economic constraint."1

The family idealized in literature was
not the reality. Kent notes: "the three-
generation family pictured as a farm idyl
is common, yet all evidence indicates
that at no time in any society was a three
generation family ever the common
mode, and even less evidence that it
was idyllic." When three generational
patterns did exist it was for a short span
of time — while a young couple built
their home, or amassed resources need-
ed for settling new lands, or when the
20 DELAWARE LAWYER, Summer 1985

elder moved in to die. The shorter life
expectancy decreased the overlap be-
tween generations. Only the fittest sur-
vived; the weak and infirm, young and
old, without recourse to modern medi-
cine, succumbed quickly. Contrary to
the picture of the family gathered at the
bedsides of elders devoting 24 hours a
day to their care, elders continued
working until severe illness or death,
and were not dependent on their adult
children for prolonged care.

Colonial America often turned to the
Bible for family guidance. "He who
spares the rod hates his son, but he who
loves him disciplines him diligently."
(Proverbs 1:24) Children were com-
manded to: "Honor thy father and thy
mother that their days be Jong upon the
earth." (Exodus 20:12). A 1646 law
declared:

If any children] above sixteen
years old and of sufficient under-
standing shall curse or smite their



natural father or mother, they shall
be put to death, unless it can be
sufficiently testified that the parents
have been very unchristianly negli-
gent in the education of such child-
ren, or so provoked them by extreme
and cruel correction that they have
been forced thereunto to preserve
themselves from death or maim-
ing. ..

If a man have a stubborn or rebel-
lious son of sufficient years of
understanding, viz. sixteen, which
will not obey the voice of his father
or the voice of his mother, and that
when they have chastened him will
not barken unto them, then shall his
father and mother, being his natu-
ral parents, lay hold on him and
bring him to the magistrates as-
sembled in Court, and testify to
them by sufficient evidence that this
their son is stubborn and rebellious,
and will not obey their voice and
chastisement, but live in sundry
notorious crimes. Such a son shall
be put to death.

Apparently Biblical precept did not
improve parent-child relationships. In-
crease Mather in Dignity and Duty
complained that "There were children
who were apt to despise an aging
mother;" and Landon Carter, in 1771
noted "It is a pity that old age which
everybody who lives must come to
should be so contemptible in the eyes
of the world." The respect enjoined by
the fourth commandment did not neces-
sarily embrace affection. Although the
elderly might have special pews in
church and even enjoy a presumption
of grace because of wisdom, many were
viewed as wicked, possessed of the
spirit of the devil, addicted to witchcraft,
and wonhy of penal consequences. The
elderly who were poor, female, and
widowed, three attributes often found
together, were despised and treated
badly. Colonial court records disclose
frequent attempts to bar old people
from a town lest they increase the
pauper population.2 A 1772 New Jersey
law required the Justices of the Peace to
search arriving ships for old persons as
well as other undesirables and to send
them away. Neighbors often "warned-
out" poor widows and forced them to
wander from town to town. The min-
utes of a meeting of the Boston City
Selectman held in 1737 report:

Whereas One Nicholas Buddy an
Idle and Poor Man has resided in
this Town for Several Years past,

and is in danger of becoming a
Charge to the Town in a Short time,
if not Transported. And There being
now an Offer made by some of his
friends of Sending him to Jersey (his
Native Countrey) Provided they
might be Allowed the Sume of Five
Pounds towards defraying the
Charges of his Passage thither.

The selectmen appointed Captain Armit-
age and Mr. Clarke to complete the
arrangements and authorized payment,
not to exceed five pounds, on condition
that Buddy be sent home.

The questions that immediately come
to mind are: "Where are the loving, car-
ing children of yore?" "Why are they not
caring for their elders?" It is probable
that there were no such children, just as
today more than half of the residents of
nursing homes have outlived family
and friends.

Parents in Colonial America often
found it necessary to use property
transfers, both by will and by deed of
gift as hedges against maltreatment of
themselves or their survivors in their
old age.3 These documents often in-
cluded elaborate instructions for a sur-
viving wife's care, requiring the child
who inherited the property to furnish
food, clothing, shelter, and services or
risk forfeiture of his inheritance. In pre-
revolutionary Andover, Massachusetts, a
deed of gift of the family homestead to
an unmarried son when he reached 30
required him to "take ye sole care of his
father Henry Holt and of his natural
mother Sarah Holt" for the rest of their
days and to provide for all their needs,
which were carefully detailed. Failure
to do so would result in forfeiture of the
property. One Joseph Winslow left all
his movable properties to his wife for
her to distribute after death in accor-
dance with their off-spring's perfor-
mance of filial duties. Such precautions
would hardly have been necessary
unless the grantors knew of elders mis-
treated by their children after property
transfers. The threat of revocation was a
widespread and doubtless prudent re-
tention of economic power.

Parental economic control of adult
children often made for conflict. One
eighteenth century son, Robert Carter,
remained for 20 years under his father's
authority until his early 50's, by which
time bitter conflicts bordering on vio-
lence had ensued. The father, who
feared for his life to the point of arming
himself with a pistol, wrote: "Surely it is
happy our laws prevent patricide or the
devil that moves to this treatment would

move to put his father out of the way.
Good God, that such a monster is des-
cended from my loin."

The Victorian family was also not
immune from severed intergenerational
ties. In 1889 a bill was presented to the
board of commissioners of Brown
County, Minnesota for the boarding of a
poor, sickly old man who had been
driven off by a son who no longer
wanted to support him. Unfortunately,
this situation still exists. According to
the January 23, 1985 issue of the Wil-
mington News Journal an elderly cou-
ple who deeded their home to a grand-
son with the understanding that they
would be able to spend their remaining
years in the home, discovered that the
house had been sold out from under
them and that the grandson had skipped
town with the money.

CONTEMPORARY FAMIL Y
RELATIONS

Although a variety of studies suggests
that contemporary parent-child relation-
ships throughout the life cycle are pro-
bably more humane and caring than at
any time in history, comparisons with
the past may be less than illuminating.
The relatively long period of child
dependency (post maturity), and in-
creasingly longer periods of elders'
dependency on adult children are
among the many circumstances of fam-
ily life today that simply did not exist in
the past.

The Cycle of Caregiving
Because of the cyclical nature of

caregiving, we can obtain insights into
the treatment of the old, by examining
the way in which adults deal with the
very young. Although we are a society
that prides itself on caring for and pro-
tecting the weak and vulnerable, it was
not until the early 1970's that all states
had enacted legislation to protect child-
ren from abuse and neglect.

In 1874, the need to define a young
girl as a member of the animal kingdom
in order to secure protection under the
recently enacted Society for the Preven-
tion of Cruelty to Animals drew public
outrage and resulted in the formation of
the Society for the Prevention of Cruelty
to Children.

A nationwide study found that eight
percent of the children had been kicked,
bitten, or punched, (an average of nine
times a year). Four percent were beaten
(an average of six times a year). Three
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percent were abused with guns or
knives. Forty-one percent of the moth-
ers in one study reported that they used
physical punishment on their babies
who were under six months of age, and
87 percent had done so by the time
their children were two. Similar find-
ings were reported in another study.
Twenty-five percent used physical pun-
ishment before six months, and about
50 percent did so by one year of age.
Physical abuse is not limited to the very
young. It appears throughout child-
hood. One report showed a peak in the
use of abuse for 15-17 year olds and one
nationwide study of adolescent girls
reports that 12 percent had been beaten
and nine percent raped.4

We have learned a lot about families
who abuse their children. They may be
experiencing stress from unemploy-
ment, too many children, unsatisfactory
living arrangements, marital problems,
and insufficient education or know-
ledge about the development and care
of children.

Children who have faced brutalizing
childhoods are likely to be dispropor-
tionately represented among rapists,
assaulters and batterers, murderers, wife
and child abusers, suicides, and victims
of personality disorders. Furthermore,
while the probability of attacks on non-
violent parents is about one in 400, the
likelihood of attacks on parents who
use violence on their adolescent child-
ren increases to about 200 out of 400.
Unresolved parent-child conflicts and
abusive family interaction continue

throughout the life cycle.
Concern about adult children's care

of their elders surfaced in the early
1980s with the discovery of "granny
bashing". Those at risk of abuse are frail,
elderly (over 75) women in the care of
family members, usually a daughter or
daughter-in-law. Although much of the
abuse occurs when the caregiver at-
tempts to restrain or force the elder to
take food or medication, about four
percent of dependent elders in the care
of their own families are threatened
with physical force, and three percent
are physically abused. Eighteen percent
of these elders reciprocate by hitting or
slapping the caregiver — a method of
last resort when one has no other
means with which to assert control such
as power, prestige, authority, money,
and independence.5

As a result of heightened public
awareness, most states have passed
some type of adult protection legisla-
tion. In Delaware, for example, 31 Del.
C. Chapter 39, was enacted in 1982. We
are shocked, nevertheless, to find a
society that professes to view the family
as an oasis of love and care yet still
abuses and neglects elder relatives.
What changes in the family have led to
so much abuse and neglect of the
elderly?

One of the first is directly related to
increased longevity. The average life
expectancy of 35 years in the 18th cen-
tury has risen to the mid 70s. By the
close of the century, nearly one in five
of us will be 65 years of age or older.

The greatest increase, 53 percent, will
be among those 75 years or older.
These frail elderly are most vulnerable
to physical, mental, and financial crises
requiring care by families and society. It
is not only the increased number of frail
elderly that has changed family rela-
tionships. We must recognize that those
in their 8th, 9th, or 10th decades have
children who are elderly themselves or
nearing that stage of the life cycle. In
fact, about one in 10 has a child over 64.

Role Reversal
Biomedical research has dwelt on

extending life expectancy, while paying
minimal attention to the quality of
elderly life. The problems of increased
longevity are not confined to the elderly,
but encompass the whole family life
cycle. Middle-aged children often are
unable to cope with problems arising
from within their own nuclear families.
The additional burden of shouldering a
parent's problems can become a tip-
ping point with the potential for abuse
and neglect. The change in the role of
the child from being cared for to that of
caretaker may build feelings of resent-
ment and misapprehension in both
generations. Love and respect can easily
turn into guilt, hatred, and disappoint-
ment, as children attempt to function in
their new roles. Unresolved conflict
between parents and adolescent child-
ren often continues throughout the life
cycle, with the result that contact may
remain at the level of obligatory vaca-
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tion or holiday visits during the child's
adulthood. In families with these unre-
solved conflicts it is unlikely that a child
will enthusiastically shoulder the care
of an elderly parent. The motivation to
care for the older kin may arise not only
out of love and concern, but from a
sense of responsibility, duty, or guilt.
When the child generation is responsi-
ble for two or more older kin, the pres-
sure and strains, which vary with the
degree of dependency needs of the
elderly, can be severe.

Stresses that Contribute to
Elder Abuse

Generationally inversed families,
where the parent has been forced into
the role of the child (and vice versa) can
be breeding beds of conflict and vio-
lence. For the elderly person economic
dependency produces loss of control,
self-esteem, and prestige. The caretak-
ing generation faces an economic drain
and conflict over competing goals for
the use of limited resources. Moreover,
an elder's severe or chronic illness and
physical and mental deterioration that
often accompany aging place additional
burdens on the caretaking family. Med-
ical costs frequently are not compen-
sated by public or private health insu-
rance, or at best are under-compen-
sated. Those costs compete with other
expenses such as children's education,
weddings, or provision for the caretak-
er's own retirement.

Social, psychological, and emotional
dependencies must also be negotiated.
Studies have found that physical de-
pendencies are easier for caretakers to
deal with and are not as stressful as
social/emotional dependencies. The
continual decision making associated
with emotional dependencies can be
deeply disturbing for the caregiver. The
time required to care for a dependent
elder often precludes fulfilling the
needs of the caregiver.

As the dependency of the vulnerable
elderly increases, so does the potential
for abuse, unless adequate resources
are found. Although parents are legally
responsible for the care of their child-
ren until 18 years of age, this is often
extended while children attend college
or find employment. Middle-aged par-
ents often see themselves as living in a
house with a revolving door; a mature
child is launched into marriage or a
career, just as another returns home
(frequently with grandchildren in tow)
after a divorce or career change. Then a

We must recognize that those
in their 8th, 9th, or10th dec-
ades have children who are
elderly themselves or near-
ing that stage of the life cycle.
In fact, about one in 10 has a
child over 64.

great-grandparent moves in because he
or she can no longer live independ-
ently. A middle-aged couple who had
yearned to enjoy the privacy and free-
dom of the empty nest may quickly find
themselves responsible for a four gen-
eration family under one roof, without
the support services and resources that
enable them to adequately fulfill these
multiple roles.

The Economic Impact of
Caregiving

The monetary standards defining
eligibility for government support make
it difficult for middle class families to
receive benefits until assets are spent.
Institutionalized care is shockingly ex-
pensive and there are very few financial
incentives or rewards for families who
do provide care for their elders.

This economic impact of caregiving
has profound effect on women. Women
enjoy a long life expectancy, often out-
living their spouses. With the spiraling
cost of living they may be forced to
continue working until mandatory re-
tirement or their own health needs pre-
vail. If they must seek employment to
meet financial obligations then they are
no longer available as full-time caregiv-
ers for their elderly parent, and their
"family" income may exceed the limits
for subsidized services.

A maximum Federal tax credit of
$720.00, allowed for the care of a depen-
dent child or elder hardly compensates
for the actual cost of care, although the
credit is predicated on the notion of
"need to work". Many states changed
their relative responsibility laws with
the passage of Medicaid legislation,
especially when this act was amended
in 1977 to prohibit the requirement or
even to permit relatives other than a
spouse or dependent child to contrib-
ute to the cost of nursing home care.
However, the 1983 budget proposed to
"Allow States flexibility to recover long
term care (LTC) cost from beneficiary
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estates and relatives" by removing Fed-
eral laws and regulations that pose bar-
riers to State collections for beneficiar-
ies' estates and the incomes of bene-
ficiaries' families.

Available data suggest that most eld-
erly people do not want to be depend-
ent on their children; most adult child-
ren do provide support at the level
possible. Many of the adult children to
which the reinterpretation of relative
responsibility applies are themselves
elderly (or nearly so) by census defini-
tion, and many of these adult children
have some level or responsibility not
only for several elderly kin but also for
their own children and grandchildren,
the effect of being caught in the middle
is evident in a comment made by one
60 year old respondent regarding her 84
year old mother: "I don't want to con-
sider my mother a burden. I would be
glad to continue to care for her if she
were not unpredictable and I could.
This is the selfish part — I want to do
some of the things I like to do because I
am not very young either."

The attitude of the Federal Govern-
ment toward the problems of aging
ignores the length of time one may be
responsible for the care of an elderly
relative. Studies on aging have tended
to overlook the rights and needs of
adult children and to blame them if they
have not provided a comfortable, happy
arrangement for their aged parents dur-
ing a filial caregiving that may last for 10
to 15 years. Studies conducted in Dela-
ware, showed that the average length of
time for caregiving was 9.5 years.
Moreover, 30 percent of the families
interviewed had cared for an elder for
10 years or more, 17 percent for 15 or
more and 10 percent upwards of 20
years.

The Delaware code clearly defines

the limit of responsibility for a parent's
care of a child to age 18 unless the child
is handicapped. But spouses, parents,
and children are liable without limit for
expenses incurred in the care and sup-
port of a relative not covered by Medi-
caid. 13 Del. C. §§501 and 503- Since the
Delaware law fulfills the requirement of
"general applicability" and is not limited
to any one group (e.g. those receiving
Medicaid benefits), it has not been suc-
cessfully challenged. Although most
state legislation proposed in a flurry of
activity after the announcement of the
1983 Federal Budget has been with-
drawn, defeated or overturned on tech-
nicalities, the degree of liability speci-
fied in those bills points to financial
devastation for families if such legisla-
tion is widely adopted.6 For example,
Massachusetts would have required
each adult child residingin the state and
with taxable income over $20,000 to pay
up to 25 percent of the cost of maintain-
ing a parent. Elders whose children did
not pay the amount assessed would
lose entitlement to nursing home care.
Drafted legislation in Mississippi pro-
posed a sliding scale of $25 to $250 a
month on income exceeding $8,000. A
bill drafted in Colorado would have
made children responsible for the total
cost of care, thus freeing the state from
all responsibility for caring for the
elderly.

What about the responsibility of
children who were once abused by the
now needy parent or who were brought
up by others? Are they expected to care
for those who abused, neglected, or
abandoned them? Indiana limited re-
sponsibility to children between 21 and
60 (thus eliminating the elderly child)
and to those who were provided with
necessities until age 16. 'Wisconsin's bill
defeated in 1982, specifically excluded
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abused children and those who had lit-
tle contact with parents after reaching
adulthood.

If legislation like this becomes law,
family members will be responsible for
the care of an elder while trying to save
for their own old age. We may be enter-
ing in an era where we must confront
the problems not only of "pauperized
widows" who have exhausted their
assets to care for the final illness of a
sick spouse, but "pauperized adult
children" who will have to spend down
their own resources in order to meet
eligibility requirements for subsidized
care of their recently pauperized
mother.

We need incentives for families to
care for their elders at home as well as
making it financially attractive to con-
tribute to their care when they must
become institutionalized. The follow-
ing incentives cited in the Nursing
Home Law Letter suggest other, more
positive, ways of helping families care
for their elders:

1. Providing financial assistance for
home health care;

2. Extending Medicaid coverage to
home services for elderly living in
group homes, halfway homes, or
shelters;

3. Allowing tax deductions for child-
ren who contribute to the support
of an elderly parent;

4. Providing Federal grants or tax
credits to children who add or con-
vert living space to allow parents to
reside in their homes;

5. Ending existing eligibility dispari-
ties that allow higher Medicaid elig-
ibility for the institutionalized.

To the above, the Task Force on
Senior Citizen Health Care recom-
mended the development of compre-
hensive package of community care
legislation, as has been adopted in at
least 22 states, that would develop a
coherent system of community-based
services and would address service, cost
control and quality assurance, based
long-term care needs and goals in
Delaware.7

The Federal Administration has clear-
ly abdicated its responsibility to help
families care for their elders. If families
are to be held responsible for this care,
then support services that recognize the
diversity of needs of both the caregivers
and the elder must be available. To do
otherwise condemns these families to
stress, conflict and potential abuse.
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REFLECTIONS
Growing Old, Unloved, in a
Winter Fury of Sere Memory

AlanJ. Fink

Last year, the day before Christ-
mas, Sarita Polsky panicked when
through the perspiring window panes
overlooking the inner courtyard of the
St. Francis Hospital she saw violent
swirls of snow.

As she had for the last 20 years, Sarita
finished the drudgery of her X-ray tech-
nician's job at 4:30 p.m. Possessed by
the need to return quickly to her apart-
ment, she failed to notice the festive
mood around her. At 4:31 Sarita made a
beeline for the coat closet located at the
outlet of the laboratory. Quickly she
opened the closet door; then with her
right hand, ripped her camel's hair coat
from a hanger, and with her left hand
gathered her fur hat, leather gloves, and
rubber boots from the closet shelf.
Holding her boots with her teeth, she
dressed herself as she moved through
the laboratory doorway, scampering into
the hallway toward the main exit of the
hospital.

Briskly making her way to the Clayton
Street exit she waded through schools
of fellow workers on their way to their
annual parties. Each time she passed a
coterie of hospital workers she expe-
rienced a chill as she dutifully mur-
mured an inaudible "Merry Christmas."
Sarita felt relieved when the electric
door of the hospital lobby crashed
open. She trudged up the steps onto
Clayton Street fighting the waist-high
snow. Sarita leaned against the vicious
wind that was piling snow above the
cars and hurling every object not tied
down toward Interstate 95.

Sarita forgot the intense heat of the
hospital foyer as she started to balance
herself against the freezing gales of
snow. Sarita's apartment house was
three blocks from the hospital, but on
this day the distance would have felt
like 50 miles even for a world-class
runner. As she battled her way home,
she became conscious of every sub- unit
of movement. She pleaded with each
part of her body not to fail her. Despite
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hearty encouragement to herself, she
soon realized that she was immobilized
by the counterforce of the icy wind.

As she continued to look into the
snowstorm, a large black spot surround-
ed by bright concentric circles of blue
and red occupied her entire visual field.
Sarita became hypnotized by this hal-
lucination. Suddenly she believed she
saw her own image beyond this haze of
red-blue and black, landing in the safe
port of her apartment lobby. As she
watched the image of herself walking
through the lobby, she realized that this
she-vapor was about to perform as she
had every day for the last twenty years at
4:45 p.m. She cringed as she saw her
vision say smilingly to the doorman,
who was sitting at his usual out post at
the apartment house switchboard, "Mr.
Peters, I am so glad you were watching
the store while us little hens were
working."

He never looked at her, but he con-
tinued to read his newspaper. Then, as
if on cue, he chuckled through his pipe,
"Another day, another dollar, eh Sarita."

As soon as Sarita's vision pressed the
elevator button, the automatic door
flew open. Seconds later Sarita watched
as the door opened once again deposit-
ing Sarita's vision on the 15th floor of
the apartment house. The vision walked
down the hall to Sarita's apartment,
unlocked the door, and walked in.

By this time Sarita's movement ceas-
ed. Her sweat had turned to ice. Her
ears were burning while the moisture in
her nostrils and throat solidified. After
one hour, her struggle with nature had
taken her one block, and now she was
losing ground in the battle. Yet, her
vision in the large dark spot and colored
circles did not fade. She started shout-
ing to her vision, who was about to take
off its coat and relax in a warm
apartment.

"Go into my bedroom where you will
find a mahogany dresser. Pull out the
bottom drawer, and you'll find a red

velvet covered picture album. Open the
album to the third page, and hold the
page open towards me so I can see the
picture of Stan and me."

Sarita's vision walked mechanically
into the bedroom of bronze, wood, and
glass. As the vision was about to bend to
pull the album out of the bottom drawer
she noticed her face in the Victorian
mirror above the dresser. When did her
cropped hair become so thin and gray?
When did she develop crow's feet
around her eyes? When did the hair
grow on the upper frowning lip? Wasn't
her bright red lipstick put on too thickly?

Sarita called to her vision through the
black spot and colored circles, "It won't
help to wonder about what happened
to our looks. Please, please open the
album."

Sarita's vision obeyed. But Sarita could
not gaze at the picture that she desper-
ately wanted to be the last scene she
saw on earth. She had touched and
kissed the picture a hundred times in
the loneliness of her apartment. She
remembered the peace of falling asleep
calling out his name with that picture
pressed firmly to her breasts.

On the lower white border the pic-
ture's title read Summer 1958 — Reho-
both Beach — Our last date together.
Above this caption lay a young couple
on a green wool blanket surrounded by
fellow sun worshipers. The young
woman was resting her head in the
young man's lap while her back rested
on the blanket with her legs shooting
out over the blanket ending in her feet
covered by the white sand. He sat at the
back of the blanket squatting with his
arms akimbo, and his upper body rigid
-at attention. If you looked carefully,
you could see that she was staring into
his eyes; yet if you studied his eyes, you
saw he was not looking at her but was
staring into space.

Sarita remembered this 100 degree
day in different ways at different times.
But now she remembered, as clearly as



Illustration by Richard Reed, a native Delaware artist.
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the blue sky in the snapshot, how she
felt with her head in Stan's lap. For many
years she had fooled herself into think-
ing that this picture captured the mo-
ment of eternal love in her life. But now
when she saw Stan's glazed eyes, she
remembered how sickened she was by
Stan. Sadly she remembered what they
really said to each other on the beach,
on the blanket twenty years ago.

"Stan, let's talk about us. You never
want to talk about us."

"Sarita, you know I look fantastic in
my dress blue uniform. The other day
the major's wife stopped me as I was
walking into the PX just to tell me how
proud she was of the way I looked
in . . ."

Sarita interrupted, "Stan, who cares
about the major's wife? Come on, tell
me that you love me. Tell me you like to
hold me. Tell me that you want to kiss
me."

Stan kept on, "Sarita, you know if the
major's wife likes me I could get that
artillery position in Germany that . . ."

Sarita pleaded, "Stan, can't we talk
about someone else except you? Could
we try us for a change? Could we talk
about our future?Won't you tell me that
you love me? You once did."

Stan never stopped talking about
himself despite Sarita's begging.

"Sarita, wait until those troops see
me. I'm just what they need, you know.
I'll kick their butts until they are the
finest combat unit in Germany."

Sarita gave up. "Stan, you are a crazy
son-of-abitch. You can't hear when
people talk to you because you are so
wrapped up in yourself."

Sarita then remembered that her re-
cognition of Stan's extraordinary insen-
sitivity made her physically sick. As she
got up from the beach blanket, she felt
dizzy and nauseated. She vomited and
fell to the ground — unconscious.

It took one week before the snow
melted so that anyone could even look
for Sarita. She was found by her door-
man, Mr. Peters.

For many months thereafter he de-
lighted in telling the story of the ex-
tenant who was found in the snow bank
in the the blizzard of 1986. He always
ended the story suggesting that she
drank heavily in her lonely apartment.

the both fc/ource
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BEFORE
IT'S TOO LATE

Incompetency,
Guardianships,

Durable Powers
of Attorney,

and the Next Step

Thomas Herlihy, III 1i
A Call Too Early —Too Late

Picking up the receiver of your ringing
telephone at four in the morning is like
picking up a hitchhiker on the interstate
at the same hour. It is almost always
trouble.

"Is this Mr. Edward Malley?"
"Yes." Ed's breathing went on stand-

by. Whoever it was had the right number.
"My name is Karen Michel. I'm with

the Delaware Division of Aging, and I'm
calling about your father."

"My father?... Is he all right? What's
wrong?"

"He's OK now, but a few hours ago
the State Police found him wandering in
Claymont." Ed's breathing returned.

"Claymont! What was he doing there?
He lives in Newark."

"That's the problem. We can't figure
what he was doing there, and he can't
or won't tell us. A State Policeman found
him walking in the middle of the road.
He'd not been drinking but he didn't
know where he was. What's more, he
offered the policeman hundreds of
dollars to help him get home."
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"Oh no! I figured he was slipping, but
I never realized it was this bad. Is he
at home?"

"The policeman took him home and
he found that your father lived alone.
There was hardly any food in the house.
The policeman called me because he
was concerned about leavingyour father
alone. That's where I come in. Adult
Protective Services helps elderly people
who are incapacitated. We enter emer-
gency situations where an impaired
older person may suffer serious harm or
abuse and where he can't seem able to
manage his problems. Have you seen
your father lately?"

"No, not lately, I... I've found it hard
to get away from my job here in Seaford,
but I've talked with Dad on the phone
quite a bit since Mom died. He seemed
OK to me. In fact, we talk about old
times. He has a fantastic recall of things
that happened years ago."

"That's not unusual, even with some-
one who is slipping in other respects.
I'm not a doctor, but I've talked with
your Dad, and he's not completely aware

of where he is or what's going on in
the world. He couldn't tell me who is
President now." Ed's informant paused,
as if gathering strength to say something
unpleasant but inevitable. "Can you
come to Newark right away? Your Dad
should see a doctor. You may want to
consider a court-appointed guardian to
manage his property and his care. Your
Dad's physician and attorney can help
you."

"Doyou mean I have to go to court to
get something done here?"

"Maybe. A lot depends on whether
your father is competent. If the doctor
thinks he's incompetent then you'll
have to go to court, but if he's competent
to sign papers, you'll probably avoid
that. You'll undoubtedly have to decide
whether your father can stay where he
is or whether he should enter a retire-
ment home. Right now, I think your Dad
will be all right at home with me keeping
an eye on him—at least until you get
here... by the way, when will you?"

"I'll come up-state first thing tomor-
row. How do I reach you?"



"I'm with theAdultProtective Services
Unit of the Delaware Division of Aging.
Call me at 421-6791."

Ed groped for and then found the
switch for the lamp. In the sudden light
he first noticed that his wife, Ann, was
also sitting up. Her wide eyes told him
she had heard all he said. He asked
Michel to repeat the number and wrote
it down.

After thanking Michel, Ed hung up
and lay back on his bed. He related to
Ann what he learned from Michel. After
they discussed getting in touch with his
Dad's doctor, they agreed it was going
to be a long day and they should try to
get some more sleep. Though darkness
returned to the room, Ed's mind was far
from rest.

He could kick himself hundreds of
times. He knew... he knew. He had
known his Dad was on the downward
slope, yes even pretty far down, but he
couldn't bring himself to do anything
about it. He knew more than he had let
on to Michel, and more than he was
willing to face himself. His Dad probably
knew too. They had never discussed it.
How does an elderly person swallow all
that independence, and submit to the
dominance of another? What's the right
time for such a decision? When does a
child confront a parent? When does a
parent become a child, and the child
the parent? Ed knew it was too late to
avoid court. A physician, an attorney, a
social worker, and even a judge would
have to be involved. Had he or his Dad
acted sooner, they might have avoided
the expense and public domain of the
Delaware court.

Foreseen mental incapacity poses a
dilemma. It's distasteful to prepare for it
and it's too late to do anything when it
arrives. We abhor the thought we may
suffer the loss of mental capacity. We
stubbornly believe we will be in control
of our minds to the moment of death,
and refuse to plan against the tragedy of
failed intellect.

Some people even refuse to make
wills. They dislike considering or even
talking about what will happen to their
assets. But the inevitability of death
forces many of us to make wills. On the
other hand, we like to think mental
incapacity is only a remote possibility.
And so we don't prepare for it.

Death and mental incapacity have a
common result. Once they happen, we

have lost the opportunity to do some-
thing about them. If we become mentally
incapacitated before we plan, we leave
our finances and care to the law, the
judiciary, and those the court appoints
as our guardians.

Once we lack mental capacity, we may
not make contracts, write checks, invest,
sell property, make gifts, make wills,
drive, or vote. A person must be ap-
pointed by a court to be guardian for the
mentally incapacitated person, referred
to as the "ward", to make the necessary
decisions regarding his care and finan-
cial affairs. Court proceedings cost
money, and may create emotional up-
heavals for the mentally incapacitated
person and his family. For these reasons,
a family may often delay seeking appoint-
ment of a guardian.

In the meantime the assets of the
mentally incapacitated person may not
be effectively invested or well main-
tained. Large sums of money sit in non-
interest bearing checking accounts and
real estate falls into disrepair. If family or
relatives do not live nearby, the mentally
incapacitated person may neglect his
appearance, dress, living quarters, and
diet. In many cases people suffering
from senile dementia give up groom-
ing themselves, wear the same soiled
clothes, live in disordered residences,
and fail to eat healthful meals. They
become careless with their assets and
their safety. There have been cases
where the demented uncomprehend-
ingly display large checks or sums of
money. They become subject to design-
ing persons and the undue influence of
others. When they leave their residences,
they become lost or move about without
regard to the time of day or the hazards
of travel.

The phone call Ed Malley received
illustrates a number of the symptoms
and problems of an incompetent. It also
prompts a question: why doesn't Ed
simply put his father's assets into joint
title with himself and take the old gentle-
man back to Seaford? In fact this is exactly
what some people do. They hope to
avoid the problems of mental or physical
incapacity by creating joint ownerships
with those to whom they will look for
care in the event of incapacity. The
"solution" has serious disadvantages
that can be vividly shown by assuming
some additional facts. Ed Malley has a
sister, Helen, who lives in San Diego.
Their father has a will dividing his estate
between them. After his father's physi-
cian assures him that Dad is competent,
Ed convinces his father to transfer nearly

all his assets into joint ownership. They
think that if his father becomes incapac-
itated, Ed will be able to handle all his
father's affairs, and upon his father's
death will share the estate equally.
They are wrong. The father may have to
pay more taxes than he should, and
establishing jointly owned assets with
Ed will not permit Ed to handle every-
thing. Ed can't legally sell the jointly
held real estate when his father is men-
tally incompetent, even though he was
competent when the transfer to joint
ownership was made. The joint owner-
ship of the assets will control over the
will, so at the father's death, Ed will be

Death and mental incapac-
ity have a common result.
Once they happen, we have
lost the opportunity to do
something about them. If we
become mentally incapaci-
tated before we plan, we leave
our finances and care to the
law, the judiciary, and those
the court appoints as our
guardians.

the sole owner of those assets and Helen
will not share in them. But surely Ed
intends to treat Helen fairly? True, but
Ed could die before doing the right
thing by Helen and Ed's widow, in
effective, if disputed, possession of her
late father-in-law's assets, could be
difficult. Titling assets in joint owner-
ship will be a gift by Dad to Ed, subject
to unwanted gift taxes. The father may
avoid the court appointment of a guard-
ian by use of joint ownership, but it is
far from a satisfactory and complete
solution.

If a physician finds his father incom-
petent, Ed must turn to the Court of
Chancery in Delaware where his father
lives and where most of his assets are
located. If there had been proper plan-
ning, which will be discussed later, the
father's financial affairs and old age care
could have remained a private, family
matter. In the absence of such plan-
ning, Ed must seek the aid of the Dela-
ware judiciary, underwhose protection
the State has placed the affairs of
incompetents.
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Strategic Location with Campus Setting
Wilton Corporate Center offers custom-designed
space in a unique contemporary structure just
seven miles south of Wilmington, Delaware.

Up to 37,000 square feet of bright, attractive
space awaits an administrative headquarters . . .
commercial/industrial display facility... institutional
operations center... or other larger space user.

Other features: Abundant ground level parking,
energy efficiency, flexible architectural design,
expandable. The Center is close to the Wilton
Clubhouse with indoor and outdoor health facilities.

For further details contact Leigh Johnstone.

JEFFERSON
PLAZA

Rare Sub-Lease Opportunity!
NOW AVAILABLE FOR SUB-LEASE . . . Suite
202-5,553 sq. ft. of beautiful improved and
finished office space at an amazing rental rate
of $14.40. Ready for immediate occupancy.

For the "Larger User"-Suite 202 can be com-
bined with Suite 201-for a total of 15,944 sq. ft
In addition, Suite 400-21,077 sq. ft and Suite
502-12,079 sq. ft are available. Smaller space
units can be accommodated.

For further details, please contact
Leigh Johnstone, Vice President,
Gilpin Allegheny Realty Company.

A Historic Setting for
the Contemporary Office
Handsome mid-19th century structure of
Brandywine granite offers 19,000 square feet of
superb office space on four levels.

The interior design allows for maximum open
space which translates into a high degree of
versatility in planning for the modern office. Lofty
ceilings create a quiet, productive atmosphere.
Much of the original woodwork, as well as the
three large clerestories which add natural lighting,
are preserved.

The Bancroft Building incorporates the amenities
of a modern office building with the right location,
away from the congestion of center city, but still
close enough to do business.
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307 A Street, Wilmington
Luxury Offices With A Great View
SALE OR LEASE Class A office space of
about 7,500 square feet offers new HVAC system,
elevator and large conference room (equipped for
audio/visual presentations). Structure is all
masonry with continuous band of windows for
super-bright space... and a relaxing view of the
Christina Gateway. Provides parking for 35 cars.
Structure can be expanded for offices, computer
and/or storage space.

new, bold and

New Ownership
& Management!
Come and observe the exciting changes at one of
Wilmington's most desirable corners.. .Tenth and
Market Streets... crossroads of financial, commer-
cial, industrial and government activities.

A variety of prestigious office spaces up to 36,700
sq. ft. now available.

pi K
i J i •

This prestigious office structu re offers many unique
design and construction features not available in
other buildings. The length and width of the build-
ing are of similar dimensions, so each floor of
11,000 square feet has an ideal square configura-
tion permitting maximum flexibility in designing
the space to satisfy each tenant's needs.

The 1220 Market Building is offered for lease at
competitive rates.

R E A L T Y C O .

Hercules Plaza • 1313 N. Market Street • Wilmington, DE 19899 • (302) 652-2002
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A financial planner?
Who needs one?
Attorneys, public accountants,

CPAs (and their clients). Doctors,
executives and business owners.

Financial planning requires spe-
cialized knowledge, study... and a
lot of time. And today's financial
marketplace is complex and fast-
moving. So, while you're working
hard to be successful in your own
field, your financial program may
not be getting the attention it needs.

That's where the financial plan-
ners at the Rockwell organization
come in. We'll work with you to
develop a sound, realistic financial
program, to meet your immediate
and long-range goals. We'll also help
you implement it. And, over the
years, we'll be here to assist you in
keeping it up to date.

For 20 years, Rockwell Associates
has been helping clients build finan-
cial security.

ROCKWELL ASSOCIATES
& AFFILIATED COMPANIES

Wilmington, DE • Dover, DE
Salisbury, MD

LET'S TALK ABOUT YOUR
FINANCIAL SECURITY.
There's no charge, and of

course, no obligation.
CALL 655-7151

OR WRITE:
Rockwell Associates
410 W. 9th St.
Wilmington, DE 19801

Name

Address

City/State Zip
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In Delaware the Court of Chancery
exercises under statutory authority a
parenspatriae jurisdiction over minors,
the mentally ill, and the incapacitated.1

The statute authorizing appointment of
a "trustee" for mentally ill persons was
enacted in 1793, but it was not until 1951
that the General Assembly created a
"guardian" for a person not mentally
ill but who "by reason of advanced age
or mental infirmity or physical incapac-
ity is":

(1) "unable properly to manage and
care for his person or property", and

(2) "in consequence thereof is in
danger of dissipating or losing such
property or of becoming the victim of
designing persons", or

(3) "in the case where a guardian of
the person is so sought, such person is
in danger of substantially endangering
his health, or of becoming subject to
abuse by other persons or of becoming
the victim of designing persons.. ."2

The need for the 1951 statute was
obvious. Before 1951 an elderly person
in need of a guardian could have one
only if he was found to be mentally ill.
This could be devastating both to him
and his relatives, who would be deeply
troubled by such a public finding. And
more and more people were coming
within the purview of this statute be-
cause of the significant growth of the
elderly population.*

As the elderly pass from one decade
to the next, capacity, either physical or
mental, tends to diminish. Better means
of locating those in need of help and
better diagnoses have made it possible
to identify more of the incompetent
aging and at earlier stages. It is in the
oldest age brackets where we find
many people without family members
or friends who might provide sufficient
help to avoid the necessity of legal
guardianships. Their natural protectors
may have died, moved away, or reached
an age where they cannot undertake the
responsibility. The legislative creation
of guardians of incapacitated persons,
not mentally ill, and their property
answered a need for the protection of
those unable to care for themselves or
their property. Guardianship entrusts
one's financial affairs and even one's
personal well-being to another. Since
guardianships were created by the State

*See The Greying of Delaware at the
beginning of this issue for a statistical
demonstration of this radical shift over
the past 80 years.

and impose fiduciary responsibilities,
the State should control the appoint-
ment and functions of guardians.

The procedures for appointing trustees
for the mentally ill and the guardians
of the physically incapacitated differ
significantly. If a person alleged to
be mentally ill is not an inmate of an
institution for the mentally ill, the Court
of Chancerymust issue a writ delunatico
inquirendo and conduct a hearing be-
fore a jury to determine the truth of the
allegation.3 The petition must be sup-
ported by the affidavits of at least two
reputable physicians.4 The appointment
of a guardian of a physically incapacitated
person has no provision for a hearing
by a jury and the petition needs an
affidavit of only one medical or osteo-
pathic doctor.5

The practice in Delaware is to make
every effort to avoid a petition alleging
mental illness. Families and physicians
do not want to raise an issue that could
be very disturbing to the person for
whom protection is sought and to his
family.

The Delaware statutes cause confu-
sion because trustees are appointed for
the "mentally ill", but guardians act for
the "mentally infirm". Neither term is
defined in the American Psychiatric
Association Diagnostic and Statistical
Manual of Mental Disorders.6 A psychia-
trist is likely to testify that the terms
are synonymous and that they have no
recognized medical meaning.

To distinguish between mental illness
and mental infirmity, the courts and
the laywers rely almost exclusively
on psychiatrists or psychologists. The
applicability of these terms has been
placed within the diagnostic sphere of
the medical expert. Thus, the choice
between a trusteeship or guardianship
becomes a medical rather than a legal
question.

In contrast to physical medicine, and
other physical sciences, psychiatry is a
very imprecise discipline. Combined
imprecision and the vagueness of the
legal terms raise serious questions about
the certainty of the psychiatric diagnosis.

Assuming the first legal hurdle can
be cleared by a finding that a person is
not mentally ill, Delaware law does
provide more than vague terms to guide
the court in deciding whether a guardian
should be appointed. If a person is
"unable" properly to manage and care
for his person or property", then a
guardian of the person or property or
both should be appointed. This test is
stated in general terms, but it puts the



emphasis on behavior, not just a state of
mind. The Court can rely on the answers
to such common-sense behavior ques-
tions as:

Does he misplace his social secu-
rity check?
Does he pay his fuel bill?
Is he current on his mortgage or
rent payment?
Does he eat properly?
Does he care for his personal needs
and appearance?
Has he arranged for someone to
look after him?

Since psychiatrists make their diag-
noses from observed behavioral char-
acteristics, their opinion can be very
helpful in deciding whether a person
should have a guardian. However, sig-
nificant behavioral characteristics can
be observed by other medical experts
and lay persons, which means that the
court need not accept the testimony of
a psychiatrist as dispositive.

If a guardian of the property is ap-
pointed for an incapacitated person,
legally referred to as the "ward", it
means that the guardian controls and
manages his property. It is a complete
removal of the ward's right to acquire,
enjoy, own and dispose of property. If a
guardian of the person is appointed
(the guardian of the person and the
guardian of the property may not be the
same individual), it means the guardian
controls the care of the ward. Since the
guardian decides where the ward will
live, he may choose among such alter-
natives as the ward's living in his own
home with a live-in companion or mov-
ing to a nursing home. This power
effectively deprives the ward of his
personal liberty and his freedom to
associate with persons of his own choice.

The role of the judiciary is extremely
important. A judge must protect the
fundamental rights of the proposed
ward from those who would be guard-
ians with improper motives. Also, he
must determine when the proposed
ward is able to properly manage and
control his property or person. Thus,
the court should not impose guardian-
ships because of merely abnormal,
inappropriate or irritating behavior, or
merely bad business judgment or
unwise decisions. In my experience
petitions for guardianship filed for
motives or in the interest of a still com-
petent elderly person are rare. In fact,
they are almost always filed when the
proposed ward has been incapacitated
for quite some time. Family members

are reluctant to formally deprive the
incapacitated person of his basic rights,
or are late in feeing the feet of incapacity,
or unexpectedly and belatedly meet a
legal problem that requires the appoint-
ment of a guardian. The delay in filing
has made many petitions for guardian-
ship seem routine, but the court and
the bar must be ever vigilant against the
rare case of improper motives or pre-
mature filing.

When filing a petition for the appoint-
ment of a guardian, the petitioner
attaches a physician's affidavit, which
must state whether it would be mean-
ingless to give notice to the proposed
ward. If not, he is given at least ten
days notice of the time and date the
petition will be presented to the Court
of Chancery. If the proposed ward is in
an institution, such as a nursing home
or hospital, and it would be meaningless
to give him notice, the administrator of
the institution must be given notice. In
all cases at least ten days notice must be
given to the proposed ward's spouse
and next of kin who are 18 years of age
or older. The notice requirement does
not always serve the intended purpose.
There maybe those who will not receive
notice even though they are named in a

will and have become closer to and more
knowledgeable about the proposed
ward than the next of kin. A petitioner
without access to the proposed ward's
will can hardly be expected to notify
the beneficiaries. And it would be bur-
densome and too vague a standard to
require notice to anyone assisting the
proposed ward. This could include
acquaintances, friends, neighbors, and
health care providers.

As the Court of Chancery rule now
stands, a close friend providing day-to-
day care for an incompetent person will
not be formally notified if a relative
petitions to be appointed guardian of
the incompetent's property. The rule
should be broadened to include the
requirement of notice to persons who
maybe in one of two categories. Notice
should be given to those known by the
petitioner who are named as benefi-
ciaries or personal representatives in
the proposed ward's will. The court
presently requires the petitioner to state
whether the proposed ward has a will
and its location. Since the petitioner
must determine the existence of a will,
and, if a will exists, report its location,
beneficiaries and personal representa-
tives would be known if the petitioner

Need office furniture fast?

We have it all
in stock, a huge

selection for
immediate

delivery.

BERGER
BROS, INC

Office experts since 1919.

Located at 3rd & Market, Wilmington
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had access to the will. Obviously, there
is concern about public disclosure of a
living person'swill.The person making
a will, called a "testator", can eliminate
that concern by placing the will in a safe
deposit box in his name alone or filing
the will with the Register of Wills
in New Castle County under a newly
enacted law.7 In either case, a peti-
tioner for appointment of a guardian
would not have access to the will, but if
he did, notice to the beneficiaries and
personal representatives would be in
their best interest and that of the testator.
Beneficiaries have a legitimate stake in
the good management of the ward's
estate. Ideally, they should knowwho is
proposed as guardian.

Secondly, the petitioner should be
required to give notice to the person,
if known to petitioner, serving as an
attorney-in-fact under the proposed
ward's power of attorney. As will later
be discussed, the power of attorney may,
under certain circumstances, terminate
upon the appointment of a guardian,
and the attorney-in-fact is entitled to
request to be appointed guardian. If the
attorney-in-fact is not the petitioner,
notice would give him the opportunity
to act on the proposed ward's wish

that his attorney-in-fact, not a court-
appointed guardian, manage his finan-
cial affairs.

If a person with a lawful interest in
the proposed ward's estate objects to
the petition, the Court of Chancery
schedules a hearing to determine the
capacity of the proposed ward orwhether
the proposed guardian should be guard-
ian, or on both issues, depending on
the objection. On occasion there will be
two competing petitioners for guardian-
ship of the proposed ward's property. If
the cross-petitions can not be settled,
the court will appoint a bank or a private
corporation offering guardianship ser-
vices, such as Supportive Care Services,
Inc. If there are cross-petitions for
guardianship of the person, the Court
selects one petitioner after a hearing.

When a guardian of the property is
appointed, he takes control of the ward's
right to buy or sell property, to contract,
to sue and be sued, to make gifts, to write
checks, and generally engage in financial
transactions of any kind. This tremend-
ous responsibility is subject to court
supervision and restraint. Before filing
his petition, thewould-be guardian must
decide whether to place the proposed
ward's liquid assets (cash, bank depos-

its) in a bank subject to withdrawal only
by order of the court, or to use those
assets without court approval of expen-
ditures and investments. If the assets are
subject to court order, the Court of
Chancery will require the guardian to
sign a bond in the amount of the then
value of the assets, but it will not require
a surety. If the guardian wants to act
without court approval, he must give
bond and'obtain a surety, almost always
a bonding company. A typical charge for

a surety is $ 10 per $ 1 ,000 for bonds up to
$2,000, $5 per i l ,000 for bonds of $2,000
to $50,000, and $4 per $1,000 for bonds
$50,000 to $120,000. The fee can be paid
from the ward's estate. However, the
court will question diminishing the
ward's estate for the expense of a surety,
unless the guardian has good reason to
use liquid assets without seeking court
permission. The size of the estate, the
amount and regularity of expenditures,
and the diversity of the investments
are to be considered in seeking court
approval ofbond, with orwithout surety.

One of the first duties of the guardian
is to find and take charge of the ward's
assets. Locating assets should start before
the petition is filed because the petition
must state the nature and probable value
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of the assets. Often this information
cannot be obtained in full until the
proposed guardian has been appointed
by the court. For example, the petitioner
may know that the infirm person has
several bank accounts, but passbooks
may have been lost or monthly state-
ments discarded. The balances in these
accounts cannot be learned by the pro-
posed guardian until he has a certificate
showing his appointment.

Within thirty days of his appointment
the guardian must file an inventory of
the ward's assets along with an affidavit
that he has made a diligent inquiry con-
cerning the property and estate and that
the inventory contains all that has come
to the guardian's knowledge.8 Unoffi-
cially, but as a practical matter, the
Register in Chancery will not require the
30-day inventory if the original petition
has stated all of the ward's assets at fair
values as of the date of the petition. If
additional assets are discovered or the
value of an asset as stated in the petition
turns out to be different, the 30-day
inventory must be filed.

As soon as possible after his appoint-
ment, the guardian should open a guard-
ianship bank account for the ward's
liquid assets. The Court of Chancery
permits guardians to take advantage of
the multiple forms of bank accounts
and deposits offered by local banks. In
order to maintain control the Court
requires that guardianship accounts be
held in Delaware banks. If the guardian
later acquires or discovers additional
assets, even if after the 30-day inven-
tory, a supplemental inventory must
disclose them.9 The court will require
an increased bond and, if applicable,
additional surety.

The Court supervises guardians prin-
cipally by requiring periodic account-
ings, the frequency of which depends on
the size of the ward's estate. When the
principal is more than $25,000 and not
in excess of $100,000, an accounting is
required at least once every three years.
If the principal exceeds $100,000, the
guardian must file at least once every
two years. When the guardianship ter-
minates, forwhatever reason, the guard-
ian must make a final accounting, a
detailed statement of assets, income,
expenditures, and changes in invest-
ment. It must be supported by docu-
mentary evidence such as cancelled
checks, bank statements, bills, and
vouchers. Those interested in the ward's
estate, such as the next-of-kin listed in
the petition, are given notice of the filing
of the account.

If the ward's estate includes securities
such as common stock, and if the guard-
ian is not a trust company, the court
requires the certificates to be deposited
for safekeeping with the Register in
Chancery. If the ward's estate includes
real estate, it cannot be sold without
court approval. The court will not only
want to examine the financial aspects of
the transaction, but also the reason for
the sale. For example, the guardian
would be required to show that the ward
can no longer manage the residence, that
a live-in companian maybe too expen-
sive, that selling the residence and
using the proceeds to maintain the ward
in a retirement home would be best for
his care and his finances. Before the
court will approve the sale, the guardian
must present a written estimate of fair
market value by a qualified appraiser
unconnected with the sale.

Refining the Protective Scheme
The supervision of guardians by the

Court of Chancery does not provide
one hundred percent protection. During
this session of the Delaware General
Assembly a Uniform Protective Proceed-
ings Act has been introduced. If enacted
it will supercede the current practice in
the appointment of guardians for the
incapacitated and trustees for the men-
tally ill. Minors and missing persons will
come under the protection of this Act.
Some new features:

1. A parent of an unmarried inca-
pacitated person may appoint a guard-
ian by will or other writing attested
by at least two witnesses.

2. A spouse of a married incapaci-
tated person may appoint a guardian
in the same manner.

3. limited guardianships are autho-
rized. The court imposes limitations
on the powers of guardians.

4. Except for good cause, the court
must appoint as guardian that person
most recently nominated by the
incapacitated person in a durable
power of attorney.

5. Temporary guardians may be
appointed in emergencies.

6. The Court may appoint a "con-
servator" to manage the property of
a person under a disability, instead
of a guardian, who would have
broader duties and powers.
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7. Incapacity is expressly defined
to include chronic use of drugs or
chronic intoxication.

8. The Act describes comprehen-
sively the authority of the court,
the duties of the guardian or con-
servator, and the procedures to be
followed. It is much more detailed
than current Delaware statutes and
rules.

Fast social and technical changes
create vacuums. We design new laws to
fill them. When medical science pro-
longed life by artificial means, such as
respirators for comatose patients, there
arose a wholly new gap in the law
between the duty of a doctor to preserve
life and the right of the patient to control
his own treatment. The law responded
by authorizing a new instrument called
a living will.* This document, signed by
a person of full mental capacity, directs
health care providers at the time of his
incompetency not to use artificial means
to prolong his life in the face of terminal
illness.

*See this author's article, "The Impetus oj
a Tragedy" in DELAWARE LAWYER
Summer 1983-

As the numbers of the elderly grew,
another gap or legal vacuum arose
between the urgent need for protecting
a large new populace and the public,
degrading, burdensome system of court-
appointed guardianship. The law has
created another instrument to fill this
void. It is called a durable power of
attorney.

Powers of attorney have been used
for a long time. A power gives written
authority to a person called an "attorney-
in-fact" to act on behalf of a principal,
where otherwise only the principal
could act. A power of attorney expires
when the principal dies, revokes the
power, or becomes incompetent. The
last is the major drawback of the power
of attorney. It is often difficult to deter-
mine if the principal is incompetent.
A person suffering from organic brain
syndrome may appear to be competent
in some respects and not in others. Third
parties, such as banks, dealing with an
attorney-in-fact, were placed in a difficult
position if they suspected the principal's
incompetency. Once a principal became
incapacitated or disabled, someone had
to go to court to be appointed guardian
in order to carry on the financial affairs
of the incompetent.
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All 50 states have overcome the
inadequacy of powers of attorney by
enacting legislation authorizing "dura-
ble" powers of attorney, effective upon
or surviving the disability or incapacity
of the principal. When the principal
invokes the power or when the attorney-
in-fact has actual knowledge of the
principal's death, the power expires,
but it survives the principal's incom-
petency. The power serves two purposes:
it authorizes someone to manage the
affairs of an incompetent or disabled
principal and it eliminates going to
court for a guardian.

The durable power of attorney gener-
ally takes one of two forms. One contains
the clause: "this power of attorney shall
not be affected by my subsequent dis-
ability or incapacity." The power is
effective immediately. The other form
is sometimes referred to as a "springing
power" because it becomes effective
only upon the principal's disability or
incapacity. A typical provision would be:
' This power shall become effective upon
my disability or incapacity. I shall be
deemed disabled or incapacitated upon
the election by my attorney-in-fact to
accept the certificate of a physician
(who, in the opinion of the attorney-in-
fact, is qualified) which states that such
physician has examined me and that I am
incapacitated mentally orphysicallyand
am therefore unable properly to manage
and care for my property and business
affairs." The principal intends that the
power be completely inoperative while
he is competent, but that, if a doctor
certifies he is not, then and only then
the power arises. If a principal is con-
cerned about collusion between an
attorney-in-fact and one physician, the
instrument can require two or more
physicians to certify incapacity. In the
alternative the certification could be by
a committee composed of a physician,
the principal's spouse or other family
members and a third person such as an
attorney.

The durable power of attorney creates
an agency relationship, which can be as
general or as specific as the principal
wants to make it. The usual durable
power of attorney provides broad autho-
rizations to the attorney-in-fact, some of
which might include; handling bank
and brokerage accounts; handling the
purchase, lease or mortgage of real
estate, representing the principal in tax
matters, voting stock, handling benefit
plans and insurance, prosecuting or
settling claims, or operating the princi-
pal's business. The authorizations can
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be flexible, such as a power to invest as
the attorney-in-fact sees fit, or they can
be tailored to meet the needs of the
principal, such as limiting investment to
securities with certain ratings and high
yield. There can be a provision permit-
ting the attorney-in-fact to deal with the
principal's pets. These examples are
just a few of the wide-ranging provi-
sions that can be included, because the
durable power of attorney is limited only
by the principal's needs, state law, and
public policy.

Although it is not widely done, the
durable power of attorney can be used
to delegate the responsibility for the
health care of the principal. Except for
the language making it durable, the
power reads like the general power of
attorney commonly used for manyyears.
These earlier powers concerned the
financial affairs of the principal,
but said nothing about his health care.
Delaware enacted a law allowing a
principal to appoint an "agent" to make
decisions regarding the principal's med-
ical treatment if the principal became
incapacitated.10 Even in the absence of
such legislation practitioners think that
unless a specific statute excludes such
powers, existing law permits the inclu-
sion of health care powers.

Some of the health care provisions
that might be included are powers to
employ and discharge health care pro-
fessionals, consent to or refuse medical
or psychiatric treatment, obtain access
to the principal's medical records, pro-
vide relief from pain, protect the right
of privacy, and provide for companion-
ship and spiritual and recreational needs.
Such powers would permit an agent to
place his principal in a nursing home or
employ nurses so the principal could
live at home. The agent could approve
or disapprove of the medical treatment
decisions and request second opinions.
The durable power of attorney could
include a provision similar to a living
will. The principal could provide that in
the event of his incompetence and irre-
versible terminal illness, the agent could
refuse or discontinue life-sustaining
measures. The durable power would
have to comply with the execution and
wording requirements of the living
will, but this is not prohibited by
Delaware law.

Even though the durable power of
attorney can protect the incapacitated
from problems ranging from life and
death medical decisions to meeting the
monthly electric bill, it is not widely
used. Rather than facing the unpleasant

thought of planning for incapacity, peo-
ple ignore the problem. Thus, until
durable powers of attorney are more
prevalent, the courts will have a steady
stream of petitions for appointment of
guardians. Eventually, more people will
realize that a durable power of attorney,
granting management authority over the
principal's financial affairs to an attorney-
in-fact, obviate the appointment of a
guardian of property. Furthermore, a
durable power of attorney that confers
health-care powers avoids the appoint-
ment of a guardian of the person.

A durable power of attorney allows
you to select in advance of incompe-
tence, the attomey-in-fact or agent whom
you would want as a guardian in that
event. Of course, this is often a difficult
decision, but an incompetent person
without a durable power of attorney has
left it to the Court to decide who will
exercise that authority. And this may
not be the person whom the incompe-
tent have wanted. If the family mem-
bers cannot agree, the guardian of the
property may be a bank, which only
takes the job at the request of the Court.
(It does receive compensation.)

Delaware law provides that once a
guardian is appointed, the durable power
of attorney terminates to the extent the
powers held by the attorney-in-fact pass
to the court-appointed guardian, where-
upon the attomey-in-fact must account to
his successor. This prompts a perfectly
logical question: "Why use a durable
power of attorney if the court-appointed
guardian will assume his powers, and the
attorney-in-fact must account to the
guardian for any powers not assumed?"
First, Delaware law provides that, absent
good cause, the attorney-in-fact will be
appointed guardian. If a court-appointed
guardian is necessary, the attorney-in-fact
will be the one selected if he requests it
and so long as he has carried out his
duties properly. It is very reasonable for
the principal to expect that the same
person will be looking after his affairs.
Second, it is unlikely that a guardian-
ship will be sought when there is a
broad power of attorney in effect. Third,
the use of a durable power of attorney
may preclude the appointment of a
guardian. The standard for appointment
is that the infirm person cannot manage
his property and that appointment of a
guardian is desirable or necessary as a
means of providing for the infirm per-
son's supervision. Where there is a
valid durable power of attorney, a strong
argument can be made that it is neither

desirable nor necessary to appoint a
guardian.

The use of a durable power of attorney
in place of a guardianship was recently
upheld in a Pennsylvania case. A Mrs.
Conover executed a durable power of
attorney appointing her sister. Subse-
quently two of Mrs. Conover's cousins
petitioned to have her declared incom-
petent and a guardian appointed. The
court found Mrs. Conover incompetent,
but said, "Because the evidence revealed
that Mrs. Conover's affairs are being
managed in an efficient manner under a
durable power of attorney, we see no
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necessity for the appointment of a
guardian."11

The attorney-in-fact or agent acting
under a durable power of attorney is
like a court-appointed guardian, a fidu-
ciary, that is, in a position of trust. He is
liable to his principal for failure to act
prudently. He can be sued for breach of
his duties. He should keep detailed
records, but the durable power of attor-
ney should not require him to present
an accounting to a court. If it did
require accountings, the durable power
would lose the intended advantage of
avoiding court proceedings.

There is a further advantageous means
of flexibility in using this device. A
principal may appoint more than one
person to serve as agents with separate
functions. For example, a family member
could be designated to make health
care decisions and a non-relative to
make financial decisions. If this is done,
two separate documents are advised in
order to clearly delineate the powers of
each agent.

Yet another advantage of the durable
power is its suitability for the elderly
person who may be only partially inca-
pacitated. He may not be capable of
carrying out the physical tasks of bank-
ing and investing, while altogether
capable of making decisions. To have a
court-appointed guardian for such a
person might strip him of his last mea-
sure of dignity and self esteem. He may
lose his right to vote, to marry, or to
enter in to contracts. The durable power
of attorney can avoid this and can autho-
rize the attorney-in-fact not only to deal
with the physical tasks, but to assume
full control if mental incapacity follows
physical.

Partial disability illustrates another
advantage of the durable power. If a
physically disabled person executes a
durable power, he can observe how his
attorney-in-fact or the guardian is an
agent for the incapacitated or disabled
reason, the partially disabled principal
can revoke the power if he merely dis-
likes the performance of the attorney-
in-fact. If the attorney-in-fact properly
undertakes his duties, a track record is
established upon which other family
members, third persons, or even a court
could rely. Estate of Ruth Conover, supra.

The durable power of attorney is not
the only alternative to court-appointed
guardianships. People with large enough
assets can establish a trust with a bank.
Although trusts are often created prim-
arily to avoid or decrease estate taxes,
they can be written to provide financial
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protection for the person creating the
trust (the "settlor") or any beneficiary
of the trust in the event of his incapacity
or disability.

A trust differs from a durable power of
attorney and a guardianship in one major
particular. Upon the death of the settlor,
the trust instrument can provide for the
disposition of the assets in the trust.
The assets of the person creating a trust
are transferred into the name of the
trustee. Thereafter the trustee acts,
pursuant to the terms of the trust
instrument, for the benefit of the bene-
ficiaries of the trust, who may be the
settlor or others. Under durable powers
of attorney and guardianships, the
attorney-n-fact or the guardian is an
agent for the incapacitated or disabled
principal. The principal or ward remains
the owner of his assets. Upon the death
of the principal, neither a durable power
nor a guardianship affects the disposi-
tion of assets. They are distributed pur-
suant to a will or, if there is no will, the
intestate laws.

A revocable living trust is an alterna-
tive to guardianship. A "living trust"
means it is created and effective during
the life of the creator, the "settlor." The
settlor drafts a trust that maintains for
him as much control over his affairs as
is possible until such time as he becomes
incapable of managing them. This may
require that the settlor is a trustee along
with a third party, and the third party
trustee has some, but very limited,
powers until the incapacity of the settlor.
The trust instrument would contain strict
guidelines for the trustee's conduct
during any period of incapacity or dis-
ability of the settlor. The determination
of incapacity or disability would be
made by one or more physicians, or
possibly a committee consisting of a
family physician, a family member, and
a well-qualified third member, perhaps
the attorney. The advantage of the rev-
ocable living trust is that it avoids the
cumbersome and public features of a
guardianship, and it allows an elderly
person to select the manager of his
affair in the event of his incompetency.
However, it has some disadvantages.
There is the formality of transferring
trust assets into the name of the trustee.
If not all assets are transferred, there is a
possible confusion of trust and non-trust
assets. There are tax consequences. A
taxpayer identification number must be
acquired, fiduciary income tax returns
filed, and separate accounts maintained.
These formalities maybe more expen-
sive than an arrangement under a dura-

ble power of attorney.
At this time there is no legally secure

method for a person to dictate to
another what specific measures should
be taken on his behalf regarding man-
agement and disposition of his property
in the event of his incompetency. For
example, if a person wanted to be sure
that upon incompetency only his young-
est son would have title of his residence
in return for care in that house, it could
not be done in a legallybinding manner.
Assuming a guardian knew about this
wish of the ward, the guardian would
have discretionary power to propose
such a transfer for court approval. In
other words, while guardianship pur-
ports to respect the ward's wishes, they
are not necessarily heeded. If the guard-
ian decided to recommended transfer-
ing the house to the youngest son, the
Court could disapprove for many rea-
sons, such as a finding that it would be
contrary to the interests of the ward.
Thus, a competent person cannot dictate
the course of any guardianship estab-
lished upon his later incompetency.

The durable power of attorney also
lacks the statutory authority to allow the
principal to dictate the course of the
property management once the durable
power of attorney becomes effective. A
durable power of attorney does not bind
the attorney-in-fact to do a specific act,
but gives him discretionary authority
to act on behalf of the principal.
Incompetency may last for years, and
the principal may want to require the
attorney-in-fact during incompetency
to transfer assets without consideration
to other members of the principal's
family or to a charity. Presently there is
no law granting such authority. A revo-
cable living trust also grants the trustee
discretionary authority during incom-
petency, which means the trustee is not
bound by the wishes of the settlor but
only by that which is prudent for the
settlor. Only the living will has the legal
security of requiring others to abide by
the wishes of the maker during his
incompetency. However, the law limits
this authority to health care decisions.12

I foresee that statutory amendment will
eventually fill this vacuum by authoriz-
ing a living will to include the maker's
dictates for disposition of property in
the event of his incompetency.

like the change and growth of the
elderly population, the law has been
changing and growing in order to meet
their needs. Growth of the law is often
faltering and slow, but this should not
surprise anyone who reflects on the

nature and speed of the legislative
and litigation processes. The challenge
of providing for incapacity has promp-
ted an excellent, if partial legislative
response: the durable power of attorney.
If you want to know who will manage
your property should you become
incompetent, sign a durable power of
attorney while you are able to. Delawa-
reans should be seeking to avoid the
many disadvantages of a guardianship,
and move immediately to protect them-
selves by signing durable powers of
attorney. At the present time, they must
wait for the law to allow them to dictate
the course of the management of their
property during incompetency.

1.12 Del. C. §3701; 12 Del. C, §3901
(The jurisdiction over minors is shared
with the Family Court, 10 Del C.
§925(16); and 12 Del. C. §3914.

2. 12 Del. C§3914.
3. 12 Del. C. §3702; Chancery Rule 100.
4. Chancery Rule 102.
5. Chancery Rule 175(d).
6. J. M. Krauskopf, Advocacy for the Aging,

1983, at p. 49.
7. 12 Del C§2513;House Substitute No. 1

for House Bill No. 651 as amended
by House Amendment Nos. 1 and 2,
Approved July 18, 1984.

8. Chancery Rule 110.
9. Chancery Rule 112.

10. 16 Del. C. §25O5(b) and (c).
11. Estate of Ruth Conover, 4 Fid. Rep. 2d

200(1984).
12. 16 Del. C. §2502(b) and (c).

Tom Herlihy of the Wilmington firm of
Herlihy& Wier is a previous contributor
to our magazine. His "Impetus of a
Tragedy" in the Summer 1983 issue
evidences his interest in and wide knowl-
edge of legal issues linked to mental
capacity. It is a pleasure to have his deft
and thoughtful comments in thesepages.
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ADULT PROTECTIVE SERVICES:
PARENTAL NURTURE OR TYRANNICAL
RESTRAINT OF LIBERTY?
Matthew J. Lynch, Jr.

Let us begin with a quiz.

Query:
In Delaware, in order for a state social worker to break down an adult's door
legally and forcibly transport that adult with a police officer to a state-operated
medical facility, the social worker must possess:
a) a criminal arrest warrant;
b) a court order imposing state guardianship on the adult;
c) a written complaint that the adult is mentally ill and a danger to himself or

others, as provided in 16 Del. C. § 5122;
d) none of the above.

Since March 1, 1983 the correct an-
swer is d). If that seems unremarkable,
consider that Delaware law allows not
only a social worker, but a police officer
or a Deputy Attorney General to force
treatment upon an unconsenting adult.
If that fails to capture your attention,
read no further. If you are aghast, con-
fused, worried, or simply curious, wel-
come to the world of adult protective
services and 31 Del. C. ch. 39.

The State's Role as Watchful
Parent

Belief in the state's inherent ability to
impose treatment on an individual "for
his own good" has existed since ancient
times. It furnished the excuse for Roman
guardianship proceedings to protect a
person's property and for forced exor-
cisms of evil spirits in the early Ameri-
can colonies. This, the parens patriae
power of the state, gained early recogni-
tion in the United States in a decision of
the Massachusetts Supreme Judicial
Court, In rejosiah Oakes, 8 Law Repor-
ter 122 (Mass. 1845), which held that
the ".. . right to restrain an insane per-
son of liberty, is found in that great law
of humanity, which makes it necessary
to confine those whose going at large
would be dangerous to themselves or
others." Id at 124-25.

Josiah Oakes's "dangerous" behav-
ior, justifying his confinement under
the "great law of humanity", was his
marrying, at age 67, a woman of unsa-
vory character a few days after his wife's
death, omitting the period of grief to be
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expected from a person "in his right
mind." Over 100 years after Oakes, the
United States Supreme Court adopted
its test as the only constitutional justifi-
cation for commitment of the mentally
ill. O'Connor v. Donaldson, 422 U.S. 563
(1978). (See Developments in the Laiv.
Civil Commitment of the Mentally III, 87
Harv. 1. Rev. 1190 (1974) for a full his-
tory of the use of parens patriaeto jus-
tify the involuntary civil commitment of
the mentally ill.) While this doctrine
arose in the context of protecting the
mentally ill from themselves and oth-
ers, it has also been repeatedly applied
to justify state interference with child-
ren's lives in the criminal courtroom,
the classroom, and the family.1

Major studies have concluded that
abuse and neglect of the elderly by their
primary caretakers is a serious problem.
The doctrine of parens patriae and
experience with statutes for the protec-
tion of children from parental abuse or
neglect have provided the framework
for adult protective services legislation
to confront this problem. These laws
can be generally classified as "elder
abuse" statutes, affecting only those
persons over a certain age, or "adult
abuse" statutes, protecting all adults.
They normally include provisions em-
powering the state to obtain custody of
an adult, regardless of his wishes. Fol-
lowing the example of other states, our
General Assembly passed an adult abuse
statute, 31 Del. C. ch. 39. It became law
on July 1, 1982.

The Delaware Adult Protective
Services Statute

Thirty one Del. C. ch. 39 accomp-
lished three primary objectives. First, in
order to serve adults, it created an Adult
Protective Services Unit (APSU) within
the Division of Aging of the Department
of Health and Social Services. Second, it
authorized procedures for removing
incompetent adults from life threaten-
ing conditions with or without their
consent. Third, it required anyone with
reasonable cause to believe that an
adult person was infirm or incapaci-
tated to report it to the Department of
Health and Social Services.

The Delaware APSU, consisting of
five social workers, has the responsibil-
ity for furnishing "protective services"
throughout the State to "infirm or inca-
pacitated adults." 31 Del. C. §3903- Pro-
tective services cover the entire spec-
trum of traditional social casework, such
as referring clients to medical provid-
ers, arranging transportation, coordinat-
ing the provision of services, and pro-
viding counseling. The heart and soul
of this statute is its definition of the
population it is designed to serve, that
is, the "infirm adult" or the "incapaci-
tated person". An "infirm adult" is one,
who by reason of physical or mental
disability, is unable to perform or obtain
for himself those physical, medical,
social, psychiatric, or legal services ne-
cessary to maintain his well-being. 31
Del. C. §3902 ( l) . An "incapacitated
person" is one who qualifies for guar-
dian ship under 12 Del. C. §3914 (a). 31
Del. C. §3902(6).

The statute establishes two proce-
dures for providing involuntary services
to an adult "for his own good." First,
under 31 Del. C. §§3906 and 3907, if a
person refuses assistance but lacks capa-
city to consent to receive protective ser-
vices, and a police officer, Deputy At-
torney General, or social worker be-
lieves that he will suffer immediate and
irreparable injury or death if not re-
moved to a health care facility or other
emergency shelter, a peace officer may
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transport him to such a place of protec-
tion. The statute authorizes this invol-
untary detention until the next working
day. It may only be extended beyond
that time by a court order. Therefore, if
an adult is involuntarily placed on the
Friday of a three-day weekend, he may
be held against his will for four days
without judicial intervention or any
medical determination that he lacks the
capacity to consent to treatment.

Second, 31 Del. C. §3908 empowers
either the Public Guardian or the APSU
to petition the Court of Chancery for an
order authorizing the provision of pro-
tective services. To obtain such an order,
the petitioner must prove that the re-
spondent: 1) is infirm or incapacitated
as defined in the statute, 2) lacks capac-
ity to consent to service, and 3) lives in
conditions that present a substantial
risk of serious harm. In addition, the
petitioner must demonstrate that no
one is authorized to consent to the pro-
vision of services on behalf of the sub-
ject of the petition and that there are
compelling reasons for ordering ser-
vices.

Thirty-one Del. C. §3909 gives the
subject of the state's petition a variety of
rights. He has the right to be present
when the petition is heard, unless he
knowingly waives this right or the peti-
tioner can show that his presence would
endanger his welfare. (It is unclear how
an individual alleged to be incompe-
tent to care for himself could knowingly
waive any of his rights.) If indigent, he
has the right to free counsel and a free
medical examination. He has the right
to subpoena evidence and witnesses. In

addition, there are substantial limits on
the court's ability to order protective
services: they must be limited to one
week and they may only impose the
minimum amount of intrusion neces-
sary to protect the adult. If an individual
needs services for longer than one
week, a guardian must be appointed to
consent for these services on behalf of
his ward.

Thirty-one Del. C. §3910 imposes a
duty to report information about the
infirm and the incapacitated to the
Department of Health and Social Servi-
ces. Breach of this duty carries no crim-
inal penalty. Instead it frees service pro-
viders, such as doctors, from the pro-
fessional limitations of confidentiality.
It also requires the Department to in-
vestigate promptly any reports it re-
ceives.

Liberty vs. Quality of Life
The most controversial aspect of the

Delaware statute is the provision of pro-
tective services to adults who do not
want them. It is important to realize that
adult protection statutes such as ours
only authorize the provision of involun-
tary services to incompetentadults, that
is, adults who do not have the mental
capacity to make decisions about their
care. These statutes do not conflict with
the court cases and laws that allow
competent patients to refuse treatment
or empower guardians to order removal
of life-support systems from comatose
patients. But the statute appears at first
glance to allow pervasive state interfer-
ence with personal integrity by impos-
ing a state-defined quality of life on all
citizens. It appears to obliterate the
"right to be let alone" recognized by
Justice Brandeis as the most valued
rights of civilized man.2 John Stuart Mill
argued: "The only freedom which de-
serves the name, is that of pursuing our
own good in our own way, so long as
we do not attempt to deprive others of
theirs, or impede their efforts to obtain
it. Each is the proper guardian of his
own health, whether bodily, or mental
and spiritual. Mankind are greater gain-
ers by suffering each other to live as
seems good to themselves, than by
compelling each to live as seems good
for the rest."3 The fundamental precept
that every man is entitled to be different
and live his life as he sees fit, as long as
he does not damage his neighbor, has
prompted criticism of adult protective
statutes.4

But the arguments in support of invol-
untary protection statutes are founded

on equally fundamental principles.
Looking out for one's neighbor has a
tradition as old as the human species.
One author observes:" [T]he elder may
find this freedom a useless possession,
for of what value is liberty to one buffet-
ted by the violent inner winds of the
mind? Does not liberty presume a min-
imum level of rationality and maturity..
. ? . . . If it is true that with the best of
intentions it may be difficult to deter-
mine who requires the help and protec-
tion of the state, does this amount to
conceding that no one needs it unless
he first asks for it? Or is this merely a
rationalization for a callous evasion of
responsibility?" Holper, The Double-
Edged Sword: Paternalism as Policy in
the Problems of Aging, 58 Milbank
Memorial Fund Q. 472, 487 (1980).

Practical Experience Under
the Delaware Statute

The primary beneficiaries of 31 Del.
C. ch. 39 have been those adults who
voluntarily accept services. Between
March 1, 1983 and February 29, 1984,
the State filed only six emergency peti-
tions in Chancery seeking permission
to remove adults from allegedly dan-
gerous living conditions and place them
in a state operated medical facility. The
State has not yet been forced to carry out
the horror scenario at the beginning of
this article by forcibly removing some-
one from his home without a court
order.

Two of those six court cases demon-
strate poignantly the difficulties society
faces in dealing with adults who, for
one reason or another, cannot or will
not live in optimum living conditions.
In case No. 1, "M.L", a 75-year old
woman was discovered living alone.
The Court described her plight: "Unfor-
tunately, during the last year — proba-
bly due to advancing age — she has
failed to adequately cope with her daily
living needs. The evidence is undis-
puted. She has refused to pay her utility
bills, although she had sufficient money
to do so. She walks alone at night on
well-travelled highways, nearly being
hit by a vehicle on one occasion. She is
sometimes disoriented as to time and
place and she mentions non-existent
persons or blames her troubles on a
sister who is not present. Her mobile
home is cluttered and unsafe. She has
permitted her refrigerator and freezer to
become so clogged with ice that the
doors cannot be closed and her home is
filled with spoiled food. She has been
seen walking outside in the cold in
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inappropriate clothing and she has
been living during the bitter cold
weather in a mobile home without heat,
water, electricity or telephone service.
She is emaciated and has been diag-
nosed as suffering senile dementia." In
re:M.L, CM. No. 213, at 2, Hartnett, V.C.
(January 4, 1984).

In case No. 2, APSU became aware
that an incompetent, elderly woman
("LM.") suffering from leukemia and
requiring tube feeding was being re-
turned to the care of her son and his
companion after a short hospitalization.
Her doctors discovered that she had
recently suffered a broken arm and that
she was dehydrated. The State peti-
tioned for an emergency order allowing
it to place the woman in a state-operated
institution, where it was felt she would

get better care than with her son. The
son opposed the petition. "What the
present record indicates, fairly read, is
that Mrs. M. is not receiving the best
possible full-time care that perhaps she
could receive if she was admitted to the
State Home in Smyrna. The petition
indicates the likelihood that the care of
Mrs. M. has perhaps not been what it
should have been on some occasions,
but it does not indicate that she has
been callously neglected, exploited, or
deliberately mistreated by her son and
his companion." In the Matter of L.M.,
CM. No. 4674, at 3, Brown, C (June 1,
1984). In Case No. 1, the Court autho-
rized the provision of emergency invol-
untary services. In Case No. 2, the Court
denied the petition and LM. returned to
her son's home.
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The divergent results in these cases
illustrate not only the need fora protec-
tive services law allowing involuntary
treatment of incompetent adults, but
the limits of society's ability to inflict the
unsolicited blessings of an "improved"
quality of life. No society grounded in
humanitarian principles could turn away
from M.L, leaving her to starve or freeze
to death. Thirty-one Del. C. ch. 39 was
designed to protect M.L, and it served
its purpose admirably. Not only was
M.L protected from a life-endangering
situation; state officials were able to
diagnose her problems and address
them. My seven years experience as a
lawyer representing the Delaware State
Hospital convince me that without 31
Del. C. ch. 39, the authorities probably
would have felt compelled to seek
commitment of M.L to the Delaware
State Hospital as a mentally ill person
dangerous to herself. While commit-
ment would have provided her with
housing, it would also have institution-
alized her among patients with serious
mental illnesses and diverted the state's
attention from her real needs to "cur-
ing" her mental illness. Even though
M.L's problems arose from senile
dementia, she did not need acute in-
patient psychiatric care. She needed
adequate food and shelter.

The case of LM. demonstrates the
limits of the parens patriae powers of
the state. State custody of an adult can-
not be supported by an allegation that
the adult is not receiving the best avail-
able medical care. If an adult is being
cared for by friends or relatives who are
doing the best that they can without
endangering the adult's life, the state
has no right to interfere, despite its
good intentions. It exemplifies the tacit
application of a principle long and
explicitly applied in the law governing
the termination of parental rights: a
child cannot be snatched away from
parents of marginal competence simply
because foster care and adoption prom-
ises a better standard of living. This case
also illustrates the effectiveness of the
due process protections provided by
Delaware law to challenge claims that
state action is in one's best interest.

I began with a nightmare. I end with a
hopeful vision. The enactment of 31
Del. C. ch. 39 has not caused an ava-
lanche of state petitions seeking to
force social services upon unconsent-
ing adults. Furthermore, the statute has
been sensitively and wisely construed
by the Court, at least for LM. and M.L
The readiness of the Court to discrimi-
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nate between the claims of two doc-
trines at once beneficent and contradic-
tory, and the realism fostered by the
statute strongly suggest that we should
be cautiously optimistic about the new
world of adult protective services.

•See In re Gault, 387 U.S. 1 (1967) for a
discussion of parens patriae to justify re-
ducing the level of the process available to
children charged with crimes; Ingraham v.
Wright, 430 U.S. 651 (1977) for the asser-
tion ofparens patriae to allow reasonable
corporal punishment in the school despite
constitutional objections, and; Santosky v.
Kramer, 455 U.S. 745 (1982) justifying on
parens patriae grounds the ability of the
state to terminate all parental rights to a
child.

2 Olmsteadv. United States, 277 U.S. 438,
478 (1928) (BrandeisJ., Dissenting)

3 J. S. Mill, On Liberty 11 (1930).
* See Mitchell, The Objects of Our Wis-

dom and Our Coercion: Involuntary
Guardianship for Incompetents, 52 S. Cal.
L Rev. 1405 (1979); Horstman, Protective
Services for the Elderly: The Limits of Par-
ens Patriae, 40 Mo. L. Rev. 215 (1975);
Regan, Protecting The Elderly. The New
Paternalism, 32 Hastings Law Journal 1111
(1981).

Matt Lynch, pressed for biographical
data, furnished this pleasingly cheeky
reply: "Since November 1, 19841 have
been employed as a staff attorney in
the Corporate Legal Division of the
Wilmington Trust Company. However,
the true measure of the quality of my
life is my wonderful wife, Nancy, my
brilliant and beautiful two-year-old
daughter Mamie, the grace of my golf
swing, and the quickness of my skis—
not necessarily always in that order."

Appraisals
worth praise.

The appraisal people at Patterson-Schwartz Realtors have a
reputation for high-quality, prompt, confidential work at a reason-
able price.

They're professionals who devote their full time to real-estate
appraising. And they're associate members of the Society of Real
Estate Appraisers.

The next time you need an appraisal—commercial, industrial
or residential—call the appraisal people at Patterson-Schwartz.
They'll give you praise-worthy appraisals every time.

Call Don West or Joyce Teis on 429-7360.

I
Patterson $chw§rtz

Realtors
Suite 111, 1003 Delaware Avenue, Wilmington, DE 19806 (302) 429-7360

®QUALITY CARF
"The Complete Nursing Service"

QUALITY CARE can be of assistance
to you by providing consultation and
home health care services for a variety
of situations including :

* Personal Injury Cases

* Worker's Compensation Cases

"Handicapped Individuals

* Elderly Persons for whom you have
Guardianship or Power of Attorney

For more information, please call :

Dover Wilmington Georgetown

674-8680 655-1283 856-6331
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BOON OR BUST
Home Equity Conversion

Kent M. Shimeall

The American Bar Association Commission on Legal Problems of the Elderly has
participated in the development of home equity conversion for the past several
years. One of the Commission's purposes is the education of attorneys. Older clients
will need knowledgeable counsel when investigating housing alternatives.

Recently you may have read or
heard about something called "home
equity conversion". It may seem famil-
iar to you but, upon your further reflec-
tion, you will probably find that it is not.
Home equity conversion is not to be
confused with the home equity loans,
which of late have been aggressively
marketed by many lending institutions.
Those loans generally require imme-
diate monthly repayments, are amor-
tized over short periods, and are not
intended to provide a steady stream of
income for a period of years. Home
equity conversion plans, on the other
hand, allow elderly homeowners to
remain in their homes while transform-
ing their equity into supplemental in-
come or, in some cases, funds that need
not be repaid until the property is sold.
Those funds may be used for rising
property taxes or insurance; for home
health care or long-term care for an
institutionalized spouse; for an occa-
sional meal out, movie, or concert; for
trips to see children or grandchildren;
or for major house repairs or improve-
ments.

Perhaps the economic temper of the
times is leading more and more home-
owners to consider ways of putting the
equity in their homes to work instead of
leaving it idle. The most obvious candi-
dates to benefit from a home equity
conversion program are elderly home-
owners, 80% of whom own their homes
debt-free. Nationwide, this amounts to
an estimated 700 billion dollars in
equity.

In contrast to these large resources in
the form of home equity, the elderly as a
group face the hardship of fixed in-
comes, incomes which over the years
have decreased in real buying power
while costs of living have continued to
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rise. Where once these homeowners
looked forward to enjoying themselves
in their retirement, many now worry
about how they will keep up with their
bills. Currently they can sell their homes
and move into rental properties where
they will probably face periodic rent
increases, or remain in their homes at
an ever diminishing standard of living.
Second mortgages are out of the ques-
tion, because elderly homeowners can't
repay loans on small, fixed incomes.

One might think that the easiest way
to correct this situation would be for
elderly homeowners simply to sell their
homes and move, and apply sales pro-
ceeds and interest to an improved senior
life style. For several reasons, however,
such a suggestion may not be satisfac-
tory. In many cases the elderly home-
owner does not want to move. Her*
home and the memories associated
with it have become integral, even
essential, pans of her life. The reassur-
ing familiarity of their homes — not to
mention the neighbors and the neigh-
borhood — is important to the overall
health of older people.

There is another reason: the pro-
ceeds of the sale may not outlast the
seller. Faced with decreasing buying
power caused by inflation, almost cer-
tain rent increases, and costs incurred in
the sale of the home and investment of
the proceeds, the senior must speculate
about how long she can live on a finite
amount of money. What will happen to
her if her money runs out? Where will
she live and with whom? Another com-
mon reason for not selling the home is

'Female gender is used throughout the
article, since most often a surviving
spouse is female.

the wish to preserve intact an estate for
one's heirs. An older homeowner may
feel it is necessary to "leave the children
something", even though doing so im-
pairs the homeowner's quality of life,
and the children may not really need
financial assistance.

Since elderly homeowners frequently
are emotionally attached to their homes
and live on fixed incomes, selling the
home is not always an option. Accord-
ingly, some plan must be devised to
allow elderly homeowners to tap the
equity in their homes while theyremain
in them. Toward this end Ken Scholen,
director of the National Center for Home
Equity Conversion1, has led consumer
education and technical studies of home
equity conversion models.

Models now in operation vary from
reverse mortgages to sale-leasebacks to
property tax deferrals. Except in New
Jersey and the Philadelphia area where
the American Homestead Mortgage
Corporation's "Century Plan" is being
marketed by Prudential-Bache, these
models are just that, models not widely
available. This field is changing con-
stantly, however, and new ideas and
products are developing throughout
the country. Notwithstanding the dearth
of formal programs, attorneys should
know what is happening in this move-
ment in order to properly counsel
clients seeking advice about any plan.
Home equity conversion is not for ev-
eryone, but those for whom it is advan-
tageous should not be deterred from
participating in a responsible plan.

Several basic home equity conver-
sion plans exist, which in many varia-
tions can theoretically be used to im-
prove the quality of life for older
Americans. The basic plans include sale
and loan schemes. Although they differ



in form and substance, they share sim-
ilar characteristics: they all use the
equity in the home; they all cost some-
thing (in the form of interest, transac-
tion costs, foregone appreciation, or
ownership); the more equity the home-
owner has, the more income is created;
and they pose risks for all parties. In
addition to increasing income, how-
ever, the benefits to seniors participat-
ing in home equity conversions include
extending their independence and con-
trol, allowing them to live more comfor-
tably, possibly reducing dependence
on public programs, and maintaining
the existing housing stock.

Home Equity Conversion
Models

To understand how home equity
conversion works, one should first be-
come acquainted with several of the
models. As noted earlier, these include
programs that sell equity and those that
borrow against it. Programs can vary in
length and in types of immediate bene-
fits. Some provide cash income, others
in-kind assistance, and others a combi-
nation of both. With the exception of
The Century Plan, the most visible pro-
grams are operated by non-profit organ-
izations in both public and private
sectors.

Loan Plans
The elderly can borrow against the

equity in the homes and use the homes
as collateral. There are special purpose
plans for property tax deferrals and
deferred payment loans. The former put
off an elderly homeowner's property
tax obligations until the home is sold or

the owner dies, when the taxes, with
interest, are paid from the proceeds of
sale. Deferred payment loans enable
the elderly to repair their homes or
remodel them with ramps, handrails,
wider doors or chair lifts for the dis-
abled. Once again, repayment of the
principal and interest is deferred until
the property is sold. Delaware currently
does not offer a statewide property tax
deferral but other loans under similarly
agreeable terms may be available.
Attorneys should consult with the local
county or municipality community
development office to see what is avail-
able in their immediate area.

Reverse mortgages provide a stream
of income for a specific term, ranging
from three to forty years. (A forty-year
plan is available to qualified New Jersey
and Philadelphia area residents under
American Homestead's Century Plan.)
In a short term reverse mortgage the
lending institution for a predetermined
period pays the homeowner a monthly
advance calculated, generally, on 80%
of the appraised value of the home, to
which the elderly homeowner retains
title. The monthly advance will vary
according to the amount of equity, the
interest rate, and most important, the
duration of the loan. The Century Plan
also considers the number of home-
owners and their ages if there is more
than one homeowner as in the case of
property held by the entireties. The
longer the term, the less the monthly
income. The full amount of the loan
plus interest is due the month following
the final advance; normally, unless the
lender agrees to refinance another re-
verse mortgage loan, the home must be

sold to repay the obligation. Under this
type of transaction, a significant percen-
tage of the equity is consumed in
interest.

The American Homestead Mortgage
Corporation is the first to offer a long
term reverse mortgage loan. Its Century
Plan, marketed by Prudential-Bache
Securities, offers homeowners aged 62
or older a stream of income for up to 40
years. One of the reasons American
Homestead is able to offer the long
term loan is by pooling the risks of mul-
tiple transactions. Another reason is that
the terms of the Century Plan allow for
two kinds of interest to be assessed: the
traditional fixed interest on the amount
of principal loaned; and an additional
interest in the form of shared future
appreciation of the property. The mort-
gagor can select a shared appreciation
option from 30% to 100%. In the latter
case, American Homestead receives all
appreciation in the value of the home
from the date the loan is executed. Of
course, the greater the shared apprecia-
tion, the larger the monthly advances to
the homeowner.

The Century Plan is restricted to sin-
gle family homes occupied as primary
residences. A homeowner begins the
application process by estimating what
her property is worth and by telephon-
ing American Homestead. Preliminary
estimates of how much income can be
expected are available over the phone.
An actual appraisal by a local indepen-
dent appraiser is necessary before de-
termining the amount of the monthly
advance. The final transaction is set
forth in a promissory note and mort-
gage, both of which conform to appli-
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cable "plain English" requirements.
There are several novel features in

the Century Plan that are important to
the consumer. Upon maturity, sale of
the home or death of the borrower, if
the value of the home is not sufficient to
repay the full loan amount including
interest, fixed and shared, American
Homestead recovers only 94% of the
value. The remaining 6% is retained by
the homeowner or her estate for real
estate commissions. The senior will not
have to apply out-of-pocket funds for
this purpose. She is also protected by a
hyperinflation clause that restricts the
amount of appreciation American Home-
stead may receive to a maximum of 15%
per year. In times of rapid inflation,
therefore, any appreciation above 15%
per year accrues to the senior's benefit.
For an independent analysis of the Cen-
tury Plan, see the National Center for
Home Equity Conversion's "Financial
Guide to the Century Plan", available
for a nominal fee.2

Sale Plans
One model now attracting more at-

tention because of recent federal legis-
lative activity is the residential sale-
leaseback. The senior homeowner sells
her home to buyer-investors, who lease
it back to her for life or until she moves.3

The seller takes back a note or sells the
property on a land contract. Since the
monthly note payments from the buyer-
landlord are greater than the monthly
payments from the senior, the differ-
ence provides her with a steady stream
of income. The same transaction ena-
bles her to increase her income, get out
from underneath real estate taxes, pro-
perty insurance, and maintenance, while
remaining in her home. At the outset an
annuity must be purchased to take
effect following the final note payment,
thereby permitting the senior to con-

tinue to live at the same income level at
which she had lived during the loan
term.

The purchase price of the home
under a sale-leaseback is discounted to
compensate for the encumbrance of the
lease agreement and the conditions of
the lease. The major condition of the
lease pertains to occupancy rights of the
senior tenant. Aprotective cap on rental
increases safeguards the seller-lessee.
Without that security a senior home-
owner would be ill-advised to risk loss
of the income she bargained for and
even occupancy of her home.

The attorney becomes important in
negotiating several pans of the transac-
tion. He must negotiate the reduced
sale price, the amount of the down
payment, the interest rate payable to the
seller-lessee by the buyer-lessor, the
term of the note, which party purchases
the annuity for the seller, the initial ren-
tal amount, and the subsequent rent
schedule.

The Home Equity Conversions Act
was introduced in the 98th Congress to
clarify ambiguities under the Internal
Revenue Code regarding the tax bene-
fits available to participants in residen-
tial sale-leaseback transactions. The leg-
islation did not clear the conference
committee, however, and unless Con-
gress attends to tax issues specific to
residential sale-leasebacks — issues
such as the investor's ability to depre-
ciate the home and deduct expenses in
renting the property, and the availability
of the capital gains exclusion for the
senior seller — sale-leasebacks will be
infrequent.

Sale of a remainder is a legal princi-
ple well known to attorneys. A publicly-
funded program — The Buffalo Home
Equity Living Plans — gives an elderly
homeowner a life estate, repair or reha-
bilitation of the property, a mainte-
nance program, payment of hazard in-

MEDICAL OPINIONS THAT
STRENGTHEN YOUR CASE

For medical malpractice, personal injury or
hospital negligence cases

Testimony, depositions, interrogatories, evaluations,
written opinions stated within reasonable medical certainty
• Over 300 Board-certified • Dependable follow-up

experts • Personalized support and
• Immediate service assistance

MEDICAL ADVISORS
(Philadelphia Office)

P.O. Box 21119 Philadelphia, Pa. 19114 (215) 244-0198

surance, utilities and property taxes,
and a small monthly stipend in ex-
change for relinquishing title to the
property upon death. Exciting as this
sounds, if a sponsoring entity does not
get significant seed money, the plan
will not become widespread.

Attorney Representation
It's the attorney's role to ensure that

the homeowner or the person holding
legal power to make such decisions is
fully aware of the implications. The
American Association of Retired Per-
sons (AARP) is developing networks in
several states to provide independent,
disinterested housing information. Vol-
unteers are being trained for service to
elderly homeowners interested in con-
verting the equity in their homes or in
examining housing alternatives. How-
ever, these housing information spe-
cialists cannot provide the expertise
required for a complete perspective on
the effects of an equity conversion. It
comes best from an attorney trained to
deal with the issues that inevitably arise
in home equity conversion.

Attorneys should bear in mind that
home equity conversion does not suit
all elderly homeowners. Seniors who
would prefer to move, who do not have
sufficient equity in their homes, or who
don't need more income should prob-
ably not consider it. Those who dislike
going into debt — even to improve
their quality of life — would be ill
advised to take on a reverse mortgage,
and those who do not want to relin-
quish inheritable ownership rights in
their homes should avoid a sale-lease-
back.

The legal issues in home equity con-
version vary according to what plan is
used. While it is not within the scope of
this article to detail them, highlighting
several may be useful.

The first questions you must ask
yourself are: How good a deal is this for
my client? What is my client giving up
and what does she get in return? The
details of each plan will be found in the
legal documents used in the transac-
tion, and in most cases the terms of
these documents will be regulated to
some extent. Reverse mortgage docu-
ments should contain disclosure state-
ments so that the consumer is fully
aware of the operation of the loan.

What about procedural protections
well adapted to the needs of the older
homeowner? What protections are built
into the documents regarding default
by either party? What are the terms
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governing default? Are liens allowable,
and if so, to what extent? Is there a "due
on encumbrance or sale" clause? Are
prepayment penalties applicable? Is the
loan non-recourse? If it is a sale-lease-
back, how secure is the lease? Are the
senior's occupancy rights preserved?
Are there terms governing rent escala-
tion, and if so, are they right for your
client? What are the estate and income
tax consequences of one plan com-
pared to those of another? Are the
client's Social Security, SSI or Medicaid
benefits affected, and if so, to what
degree? Lawyers handling home equity
conversions must bring to their tasks
skills equal to complex and serious
responsibilities. This branch of com-
bined real estate and tax law may be
one of the most vital legal specialities in
the foreseeable future.

For those Delaware senior home-
owners not interested in increasing
their monthly incomes, but who would
like better use of their homes or altered
living arrangements, other housing
forms exist. These include home shar-
ing, accessory apartments, shared hous-
ing, congregate housing, and elderly
cottage housing options (ECHO hous-
ing or "granny flats"). Your client's
health, wealth, housing needs, and
wishes will suggest the right choice.

A more technical examination will
also determine whether a home equity
conversion plan is right for the client.
You must consider available interest
rates, the term of the loan, and, in some
plans, how much future appreciation
the senior is willing to give up. Never
forget that in any of these plans, equity
is relinquished. While the senior must
understand this clearly, if the necessity
exists and the senior wishes to partici-
pate, the speed at which equity is con-
sumed or the steepness of effective
interest rates may well be irrelevant.

Each housing choice considered by
the Delaware elderly will require a criti-
cal review by counsel and perhaps by
family members. Here is the nexus of
law, taxation, and decent regard for
human wishes. Such preparation, ground-
ed in professional skill, is particularly
important. An attorney not knowledge-
able about home equity conversion can
ignorantly deter potentially qualified
applicants from advantageous choices.

Home equity conversion is relatively
new. It's exciting and innovative. It can
confer great benefits on all the parties to
a transaction. Because of the economic
and emotional significance of the home,
many owners are wisely reluctant to

divest themselves of their equity. Pro-
per counseling by knowledgeable law-
yers can lead them to the enjoyment of
that equity, thereby vastly improving
the quality of their lives.

1. NCHEC is an independent nonprofit
organization, which was established to
serve as a home equity information
clearing-house for consumers, research-
ers, policymakers, developers, and the
media. NCHEC has conducted major
research projects and has provided
consulting, training, and technical as-
sistance to national, state, and local
organizations. NCHEC has recently re-
duced the extent of its operations and
responds only to requests for its publi-
cations.

2. National Center for
Home Equity Conversion
110 East Main Street
Room 1010
Madison, Wisconsin 53703
(608)256-2111

3. Sample sale-leaseback forms developed
by counsel for the non-profit Reverse
Annuity Mortgage (RAM) Program in
California can be ordered by sending
$25 to National Center for Home Equity
Conversion.

Until recently Kent M. Shimeatt served
as attorney and Assistant Staff Director
of the ABA Commission on Legal Prob-
lems of the Elderly. In that role he became
a recognized expert on the topic he
explores in this issue. His extensive
experience in poverty law served him
well in grasping the problems of the
aging with which be deals so sensitively
here. Kent recently left his ABA position
to return to his native Ohio. We expect
to hear from him again, ideally in this
publication.

VNA.
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The VNA of Delaware is the organization
you or your physician should call when
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home health care available. Only the
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Planning for Retirement
Howard H. Simon

From its beginnings in the late nine-
teenth century retirement has appealed
to institutions and social groups with
differing objectives. Up until the 1930's,
retirement and its benefits centered on
economy, efficiency, and moderniza-
tion. The employer enjoyed most of the
benefits. With the advent of govern-
mental retirement systems and the
broadening of private benefits, national
priorities for retirement have leaned
toward security for the individual worker
and the social welfare of the masses of
workers.

Although the Social Security Act of
1935 has drawn criticism because of its
contributory feature, the implied free-
doms it offers have appealed strongly to
workers. In the early part of this century
pensions were used to manipulate
workers. Management often kept dissi-
dents under control by threatening loss
of pensions.

Pensions have fulfilled a variety of
economic needs. Retirement made it
possible for employers to replace less
efficient more highly paid older
workers. Pensions have also allowed for
the payment of lower current wages and
deferral of compensation. Current
compensation packages negotiated
under union contracts would obviously
have been costlier to management with-
out the promise of future pensions.

Today more attention than ever is
given to social and economic consider-
ations of the worker before retirement.
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When should preretirement planning
commence? For many the process be-
gins early in their careers when they
make conscious decisions to begin sav-
ing. Voluntary contributions are made
to pension plans, and Keogh and IRA
plans are established. For most of us the
real planning starts 10 to 15 years before
retirement. Of course, there are those
who never quite get around to worrying
about retirement until it is upon them.

What steps should you take when you
stan to consider the financial aspects of
retirement? I recommend that the pre-
retiree start by seeking competent
advice about:

• Accounting and Tax Related Matters
• Insurance
• Legal and estate planning
• Pension and related benefits
• Investments

How do you identify those experts?
By this time most of us will have dealt
with attorneys, accountants, insurance
agents, investment brokers, trust offi-
cers and bankers, and possibly em-
ployee benefit experts within the com-
panies where we work. Financial plan-
ners have come into vogue of late, and
many individuals and companies of dif-
fering backgrounds hold themselves
out as experts. Indeed there are those
who are extremely knowledgeable and
can, therefore, be very helpful in direct-
ing planning for the pre-retiree. But
care must be exercised in selecting
expert advisors. Referrals can often be
obtained from professional organiza-
tions such as the Delaware Society of
Certified Public Accountants, the Law-
yer Referral Service of the Delaware
State Bar Association, and the Delaware
Chartered Life Underwriters Association,
to name but a few. We can also look to
associates and friends who have selected
professionals to assist in the process,
and profit from their experience.

To begin with, it is necessary to have
a clear understanding of pre-retiree's
present financial position while project-
ing what can be expected at retirement.
This can best be accomplished through
a Net Worth Statement, listing both the
market value of his assets and the
amount of his liabilities. Such a state-
ment becomes the foundation for plan-
ning, since it reflects those assets that

can be committed to providing for his
needs when formal retirement occurs.

All assets should be considered and
fairly valued. It is very important to ana-
lyze all life insurance contracts and to
determine cash values. Pension bene-
fits that have accrued must also be care-
fully assessed. It will also be helpful to
project: what will one's assets and pen-
sion funds be at the time of retirement?

Once the prospective retiree's net
worth is known, it is much easier to
predict the likely income and cash flow
that will be available at the end of his
working career. His probable cost of
living, measured by his expressed retire-
ment life style, would be estimated at
the same time. A cash flow projection
becomes step two. The retiree will
generate income from accumulated
assets, pension payments, social secur-
ity payments, and perhaps other sour-
ces. Armed with this information, we
begin to get a feel for his expected
needs and how to provide for them.

After financial data have been
accumulated advisors can begin to
counsel their client effectively. What are
the several roles of these experts? The
accountant is typically involved in gath-
ering data and preparing the net worth
and cash flow statements. The attorney
reviews all legal documents, such as
wills, employment contracts, pension
plans, and business buy-sell agreements.
The insurance agent reviews existing
insurance and the client's foreseeable
needs in order to make timely recom-
mendations. The Trust officer's overall
assessment enables him to make
recommendations for best organizing
the client's affairs. The investment advi-
sor's evaluation of assets will lead to
suggestions suited to the client's long
range goals.

Tax and investment advice are essen-
tial to the planning process. Over the
years the accountant who prepares tax
returns for the client should make peri-
odic suggestions about such matters as
establishing an IRA or Keogh Account,
tax-favored investments, and other tax
devices helpful in the more rapid
accumulation of assets. All concerned
in the planning process should pay
attention to the client's probable cost of
living and retirement, measured by his
expressed retirement life style.



When working with the tax attorney
who is doing the client's estate plan-
ning, the accountant may also be in a
position to suggest ways of minimizing
estate taxes. All too often, accountants
fail to advise, and confine their roles to
that of tax preparer. Accountant and
client need to communicate so that
optimum services may be rendered,
and the accountant should take the
initiative in sustaining that dialogue. An
accountant's past experience should
also enable him to recommend other
capable advisors.

The lawyer must be concerned with
more than drafting wills; he must make
sure that estate and income tax plan-
ning goes forward as part of the long
range economic plan. For example,
wills should be drafted for both spouses
so that total family financial planning is
provided. Often attorneys do not go far
enough when working with clients in
estate and personal planning. If an
attorney has not written a buy-sell agree-
ment for a shareholder client in a
closely-held company, he may not ask
to review it. The same might happen in
the case of an employment contract,
deferred compensation agreement, or
other equally important legal document.
This is an awesome responsibility that
cannot be easily limited. To do the job
right the attorney must be a vigilant and
protective busybody.

The insurance agent owes the client a
minute and thorough analysis of exist-
ing coverage to determine if additional
or different coverage is in order. An
insurance agent may sometimes be too
close to a situation and slow to recog-
nize opportunities to help his client.
Many times insurance advisors do not
give enough thought to disability cov-
erages and possible needs. For exam-
ple, someone who seems to have suffi-
cient insurance for retirement could
have difficulty if disabled at age 50.
Keeping up with all the changes and
new products that have evolved in the
insurance industry requires the knowl-
edge of an alert expert. If the client's
agent doesn't measure up, he should be
replaced.

As one accumulates assets and invests
excess funds he needs the regular advice
of an investment advisor. Most of us are
vinually ignorant of the wide range of
opportunities for investing and manag-
ing our assets. The investment advisor,
familiar with the client's needs, must
continually reassess how to achieve
them in an ever changing investment
market place. Sometimes an investment

advisor does not dig deep enough into
his client's circumstances to adequately
tailor his advice. For example, someone
a year away from retirement may be
better served by more conservative
investments unsuited to someone who
still has fifteen years in which to accu-
mulate by seizing longer term and more
speculative opportunities.

And don't overlook the trust officer.
He can be the renaissance man in
coherent financial planning. Trust
departments of most banks usually bring
together a variety of talents with tax,
legal, and investment backgrounds.

As people live longer and have more
assets and more kinds of assets to man-
age and plan with, the task of planning
for them becomes more complicated.
Ever changing tax laws require constant
review of even very recent planning.
Trust officers, lawyers, and accountants
have a duty (not infrequently shirked)
to bring these changes to their clients'
attention. Wills cannot go unreviewed
for years. Trust documents and provi-
sions must be scrutinized in light of the
changing laws. And, of course, family
and financial changes can render plan-
ning that once was sound useless or
downright harmful.

How many people believe that joint
ownership is a desirable way to hold
property? Are Clifford Trusts still a valu-
able device in planning for the family?
Should I take a lump sum distribution
from my retirement plan? What changes
should I make in my investment portfo-
lio? Should I invest in zero coupon
bonds, in an IRA or Keogh account?
What place do tax exempt bonds have
in my ponfolio? Clients need to know
their options in drawing down pension
funds, which present the alert advisor
significant opportunities in planning.
Questions like these confront a profes-
sional planner daily. Let us hope he
understands them and advises promptly
and properly.

The reader, whether professional or
potential retiree/consumer, should not
think that retirement only involves
finances. There are many other aspects
to retirement, such as second careers,
health consideration, living arrange-
ments, family relationships, and post-
retirement life styles.

In writing this article, I have attemp-
ted to identify the people who might be
involved in advising the pre-retiree. I
have tried to point out some of the areas
with which these advisors must concern
themselves. Although space does not
permit a discussion of the planning

tools used by these professionals, at
least I can alert you to the complexities
best addressed through expert counsel-
ling.

There is no one right or wrong time
to be concerned with your retirement. It
is the responsibility of each of us to plan
his own affairs. The wise individual will
do it sooner rather than later, so as to
best prepare for the inevitable.

Howard Simon is the senior partner of
Simon, Master &Sidlow, certified public
accountants of Wilmington, Delaware.
Howard makes a specialty of consult-
ing on retirement planning.

CLIENT
NEED CASH

FAST?
I'll buy their home for CASH & give
them an OPTION to buy it back. I
also buy MORTGAGES for CASH.

INVESTORS REALTY

656-5000

The Evidence
is Clear!

The perfect spot for your
meeting, get-together,

celebration orany occasion is:

The Greenery Too
in the Greenville Center
will prove it to you.

Convenient location,
ample free parking.

Banquet room
designed for meetings.

Call Mary Kienle
571-9010

GREENERY TOO
Kennett Pike at Buck Road

Wilmington. Delaware
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A Lifetime of Learning
John Babiarz

I first heard of the Academy of Lifelong
Learning on a bright, sunny day in the
early spring of 1981. As I was walk-
ing down the Market Street Mall in
Wilmington, Bill Conner, former New
Castle County Executive, buttonholed
me and proceeded to sell me on the idea
of enrolling. Bill's wife, former State
Senator Louise Conner, was working
with the School of Continuing Education
of the University of Delaware to establish
the Academy of Lifelong Learning for
retirees at the Wilcastle Center.

It came as a complete surprise to me
that there was a program in Delaware
offering the retired an opportunity for
serious study.

I began as a student, but Louise, in a
fit of bipartisanship, asked me to assist
her in teaching the course in Delaware
Government. Between the two of us we
had more years of government expe-
rience than I care to state, knew more
politicians than anyone ought to know,
and had at least a few "chits" outstanding
that might prove useful to our class.

Our textbook was Delaware Govern-
ment by the late Paul Dolan and Jim
Soles of the University of Delaware. As
we reviewed the Chapter on the Judiciary,
we decided to devote an entire semes-
ter to this subject. The Curriculum
Committee approved it for the fall
semester of 1983, but sadly, Louise died
a short time later. The Academy lost a
founding mother and I was forced to
carry on alone.

But I was far from alone. The cooper-
ation extended by the Judiciary was
such that the course had to be extended
through the spring semester of 1984. We
started with the Justice of the Peace
Courts, which handle more cases than
any other courts. This phase of the
course culminated in a field trip to the
Justice of the Peace Court in the Carvel
State Office Building to observe trials
in action.

The Supreme Court, The Superior
Court, and The Court of Common Pleas
all sent administrators, who gave excel-
lent presentations and answered tough
questions from the class.

Perhaps the highlight of the course
occurred when Vice Chancellor Maurice
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Founding mother: the late Louise Connor.

Hartnett* accepted an invitation to lec-
ture on the history, background, and
operation of the Court of Chancery.

During the two semesters we had
visits from Attorney General Oberly
and Public Defender Sullivan. We also
studied the offices of Sheriff, Prothono-
tary, Register in Chancery, Clerk of the
Peace, and Register of Wills, and were
visited by incumbents. A representative
of the Delaware Bar Association, Roger
A. Akin, addressed one of our sessions.

The Family Court was of particular
interest to our students and we devoted
three sessions to its work. Herb Cobin,
a retired Family Court Judge, lectured
on the history of the Court. Roxana C.
Arsht, also retired from the bench of
that Court, and a member of our student
body, shared her experiences on the
bench and described the constant effort
by the Court to improve its procedures.
A staff person concluded our sessions
on the Family Court with an explana-
tion of the day-to-day work of support
personnel.

Popular demand will probably bring
back the course on the Judiciary in the
1985-86 session.

Senator Conner had established the
election year practice of inviting candi-
dates for the principal Federal, State,
and County offices to appear before the
class in Delaware Government. And so
we devoted the fall semester of 1984 to
the fundamental event of our democratic

'See cover. The Editors.

system, the Election. By this time the
class had grown from 25 to over 100,
and the lure of addressing 100 or more
interested voters proved irresistible to
candidates. We were fortunate to hear
candidates of both parties for the offices
of U.S. Senator, U.S. Representative,
Governor, Lt. Governor, Insurance
Commissioner, and County Executive
discuss their positions and answer
questions from the class. On the eve of
the Election an informal poll was taken.
The class was wrong only on the vote
for Lt. Governor. We concluded the
course with a trip to Return Day in
Georgetown.

During the spring semester of 1985
we studied the Executive Branches of
State and County Government and took
our traditional field trip to Dover to
meet with the Governor and the mem-
bers of the General Assembly.

Our last venture into the executive
branch took us into the very heart of
government. In the spring of 1983 New
Castle County and the City of Wilming-
ton announced dramatic increases in
sewer rates, and a field trip was arranged
to the Waste Water Treatment Plant on
Cherry Island to explore this issue.
There was some skepticism about view-
ing a smelly operation, as opposed to
the more glamorous types of field trips.

However, after observing the numer-
ous basins, tanks, pumps and miles of
pipes and wires, we came away with a
better understanding of the cost of
pollution control. One has to see the
tons of sludge removed and treated to
appreciate the magnitude of the project.

Later, in the fall of 1983, we arranged
a trip to the Delaware Solid Waste
Authority Reclamation Facility at Pigeon
Point. Here we observed the processing
of solid waste in huge buildings with
miles of ducts, huge motors, and fans
used in the stage-by-stage separation of
recyclable materials. The conclusion
again was that pollution control is
expensive, even though there was some
potential income from the sale of the
salvaged materials.

I have enjoyed not only the fellowship
at the Academy but also the opportunity
to demonstrate to my fellow students
how our government functions in its



three segments—The Executive, The
Legislative and The Judicial. We have
taken many field trips to public installa-
tions and offices, and many officials
have visited our class. Our study has
helped to dispel myths and give a
better understanding of how govern-
ment serves our needs.

In 1983,1 was elected to the govern-
ing body of the Academy, the Council.
Council members now have to come to
grips with the growth of the enrollment
from barely 100 in 1980 to 700 in 1985.
We are studying the need to expand
and plan to come up with proposals to
the President and the Board of Trustees
of the University.

The Course Catalog for Fall and Spring
1984-1985 lists over 70 courses and 65
teachers. Among the faculty are retired
engineers, teachers, professors and
instructors; businessmen and business-
women, musicians, artists, lawyers, a
judge, a clergyman and so the list goes.
Many have Masters and Doctoral degrees.
Quite a few of our faculty teach courses
in subjects outside their disciplines.
Knowledge acquired through extensive
reading, research, travel, and hobbies is
shared in courses they have volun-
teered to teach.

Faculty members are part of the
student body and pay the same enroll-
ment fee of $125 per year. However,
when a proposed course is approved
by the Curriculum Committee, the stu-
dent receives a discount of $25 for
teaching. It is a cooperative effort.

In addition to the regular curriculum,
there are weekly noontime special
enrichment program-workshops on
Wednesdays that include performances
and lectures on music, art, economics,
and other subjects of general interest.

Anyone enrolled at the Academy can
sign up at no extra cost for one course
at the University for credit or auditing.

The University of Delaware can be
proud of the efforts of the School of
Continuing Education in helping to
establish the Academy of Lifelong Learn-
ing. The Academy has enabled people
in retirement not only to express their
love of learning but to enhance their
knowledge from in-class discussions to
rewarding field trips.

Members of theAcademy are grateful
to the University, the teachers, and the
public officials who have made our
programs possible. As the Academy
grows it becomes an evermore living
memorial to the initiative of the late
Louise Conner.

At theAcademy: a flourishingprogram forseniors.

John Babiarz, Sr. is one of the most indefatigably useful people in Delaware. He is a
former Register in Chancery, a two-term Mayor of Wilmington and a cabinet
officer in Governor Tribbett's administration. John Babiarz has a curriculum
vitae of governmental, charitable, military, and public service of a packed density
resembling apage in the telephone book. On the brink of his seventieth birthday, he
applies undiminished zeal to the work of theAcademy of Lifelong Learning.
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P R O F I L El

Luis Bassols
Lawyer, Diplomat,
Professional
Volunteer

Judith A. Schuenemeyer

During the last two years 74-year-old
former lawyer and diplomat, Luis Bas-
sols, has driven 72,000 miles as a volun-
teer. Many of those miles involved his
work as an advocate for migrant workers
in Sussex County. He sees that they get
health care and legal services, provides
transportation, explains their rights and
responsibilities, and translates written,
and oral information from English to
Spanish and vice versa.

He also translates for the Sussex
County Courts, the Correctional Center,
hospitals, and government agencies. He
has translated the driver's license exam-
ination into Spanish and administers
this test every Wednesday evening in
the Georgetown office of the Division
of Motor Vehicles.

He is an expert in immigration prob-
lems and sometimes drives to Philadel-
phia two or three times a week with
people who are attempting to gain
permanent residency or solve some
other immigration difficulty. He boasts
that he once helped 18 members of a
single family obtain permanent resid-
ency. There is a gleam in his lively blue
eyes as he proudly says that he has
never lost an immigration case, and that
private attorneys often consult him
about immigration forms and pro-
cedures.

Luis also serves as a volunteer in the
Senior Companion Program. He visits
older people who are shut-ins, provides
transportation to medical appointments,
to agencies such as the Social Security
office, for shopping and helps in any
other way he is needed. His appoint-
ment book is filled with these and other
commitments neatly noted in his beau-
tiful handwriting.

How did this fashionably dressed,
aristocratic looking gentleman from
Havana, Cuba come to do social work
and advocate the rights of migrant
workers, poor Spanish speaking resi-
dents, and the elderly of Sussex County?
After working in a Havana law firm Luis
joined the Cuban government and
eventually served for two years in the
Cuban Consulate in Mexico. In 1954 he
came to the United States to serve in the
New York City Consulate.

On January 1,1959, the day after Cas-
tro took over the Cuban government,
Luis and his colleagues were summoned
to the office and informed that they
must return home immediately or their
property in Cuba would be confiscated.

All chose to remain in the United States.
Luis and his family lost their home and
everything in it, as well as cash and
jewelry that diplomats were required to
leave behind when they left the coun-
try. Luis pushes up his sleeve to display
the only valuable possession he was
allowed to bring with him from Cuba, a
gold Omega watch by which he still
tells time fifty-five years after his wife
gave it to him.

After the Castro takeover, Luis re-
mained in New York City for a couple of
years, working in the accounting office
of a ship company. He also raised
money, collected food and clothing,
helped find jobs, translated, and pro-
vided other assistance to Cuban refu-
gees in New York. He continued these
efforts in Princeton, New Jersey where
he was employed as an assistant to
General Patton's grandson.

In the late 1960s Luis and his wife
moved to Kent County to be near their
son and his family. He then began his
volunteer career with migrant workers
and their families, under the auspices of
Catholic Social Services. Later he worked
for R.S.V.P. (Retired Senior Volunteer
Program), the Delmarva Ecumenical
Agency, and served for five years in
VISTA (Volunteers in Service to America).

As a VISTA volunteer he was assigned
to the Georgetown office of Commun-
ity Legal Aid Society as an outreach
worker, interpreter, counselor and advo-
cate. At the end of his VISTA service he
remained as a volunteer at Legal Aid. He
continues to serve as a translator, a
member of the Legal Aid Board of
Directors, and as the link between the
Spanish speaking community in Sussex
County and Legal Aid.

This tireless septuagenarian makes
those of us who are younger look like
slackers — and he receives no pay. It is
not obvious that he is slowing down,
but he says he can no longer respond to
calls to translate at the Sussex Correc-
tional Center in the middle of the night.

Don Luis, as he is called by many of
those whom he serves, has received a
number of awards and honors for his
volunteer work. Perhaps the greatest
honor he could receive was described
several years ago in an article he wrote
in The Whale. "If perhaps you would
like to remember me, do so with a good
deed or by saying some kind word to
someone who needs you."
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Picture Yourself Behind
The Wheel Of A Mew Audi!

Audi

AIRPORT AUDI
Route 13 (The DuPont Highway)
opposite the airport in hew Castle 322-8600
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Marian Gibbons, longtime Delaware resident, is busily retired on Cape Cod. She
is the Director of the Council on Aging in Wellfleet, a few towns away from her
home in Orleans:Marian also serves as a member of the Orleans Town Planning
Board. She contributed this article in the best DELAWARE LAWYER spirit of shame-
less nepotism at the urging of her brother, Bill Wiggin.

Photo by Marie Paulin
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How One Town Copes
Marian P. Gibbons

Wellfleet, Massachusetts. A handsome
small town mid-way on the forearm of
Cape Cod, with Orleans at the elbow,
Eastham just below, Truro at the wrist,
and Provincetown the hand. Wellfleet,
dominated by the famed tower of the
Congregationalist Church (referred to
by some locals as the "Congo Church")
whose clock strikes ship's bells instead
of hours. Wellfleet, reputed to have more
psychiatrists as summer visitors than any
other town in the country.

A fewyears ago archeologists, digging
in an old part of the town near Cape Cod
Bay, came up with artifacts strongly
suggesting that they had stumbled on
the remains of a once flourishing 17th
century brothel. Since then the town has
clearly settled into a far more sedate
maturity: Of the winter population of
2,234, between 800 and 900 towns
people are classified as "Senior Citizens".
In Wellfleet this means sixty years old
or older.

How does a town this size cope with
such a large aging population, especially
since two-thirds of its land surface is
within the Cape Cod National Seashore
and, thereby, mostly untaxable?

One could say, "With a little help from
our friends". But there are legal stric-
tures on the ways of coping. In The Elder
Americans Act of 1969, as amended in
1972, Congress mandated that the care
of the aging population was a public
charge and required towns and cities
to show that they were aware of the
problems.

The Massachusetts Department of
Elder Affairs required each town to
establish a Council on Aging, whose
mandate was to "locate the Senior Citi-
zens of the town, to ascertain their
problems, to educate the citizens of the
town of the problems, and to devise ways
of solving those problems".

In Wellfleet the Council on Aging,
appointed by the Selectmen, began by
organizing a "Senior Club". This purely
social group attracted quite a few of the
older citizens who knew of others, and
the list grew. Also it was decided early
on that a Senior Center was really essen-
tial, so a very small house was rented.

Meanwhile, the Massachusetts Depart-
ment of Elder Affairs was working on
ways to funnel Federal and State funds

to the towns. Gradually a "network" was
formed. The state contracted with so-
called Area Agencies to oversee what
was going on in the small localities and
to inform the Councils of available
assistance. Elder Services of Cape Cod
and the Islands, Inc. is a non-profit
organization formed specifically to dis-
perse this information and to assist in
the care of the indigent elderly, who
were being identified in increasing
numbers. (Other parts of the state have
comparable organizations.)

One of the earliest and still one of the
most popular services was that offered
by the Elder Law Project, set up by Con-
gress in the Elder Americans Act on the
premise that legal advice should be
available to all Seniors, regardless of
ability to pay. Over the years, the Elder
Law Project has become an essential
service, primarily because project attor-
neys, paralegals, and Senior Aides have
acquired in-depth knowledge of Fed-
eral and State statutes affecting the
elderly. As the current director explains,
no private attorney is going to waste
time researching this material because
there is no way he can use the knowl-
edge to add to his income. Further-
more, the Elder Law Project has become
popular with elder citizens in small
towns because it enables a Senior to
execute a will without letting a local,
neighborhood lawyer know what he
owns or what he plans to do with it.

The importance of sound nutrition for
the aged dictated an early decision to
start a Meals-on-Wheels program. As
soon as Wellfleet had a Senior Center,

Elder Services provided a "meals coor-
dinator" and began delivering hot meals
at noon once a day to Seniors in Eastham,
Wellfleet, and Truro. The drivers all were
and still are volunteers, who are reim-
bursed only for mileage. The hardest part
of the whole nutrition program was con-
vincing recipients that this was not
charity— each pays what he or she can
afford, with anonymity guaranteed.

Originally it was thought by most of
the Councils on Aging that all programs
could be managed by volunteers, but it
soon became evident that some sort of
overall supervision was necessary.

The towns of Cape Cod acquired paid
"Directors", first by applying for state
grants and then with monies voted at
regular or special town meetings. In
Wellfleet, as in most towns, the position
of director is part-time. Originally the
town paid for 12 hours a week and the
Council obtained grants to pay for an
additional eight hours. Now the Direc-
tor is a "permanent part-time" town
employee. That designation means that
the Director serves a minimum of 20
hours a week and is entitled to benefits.
A distinct "temporary part-time" classi-
fication means under 20 hours and no
benefits.

The various Senior Centers have de-
veloped in different ways. Some are
largely entertainment centers, some
stress an artsy-craftsy life-style, and
some just try to help whenever a prob-
lem arises.

The Wellfleet Senior Center is, more
and more, heading in the direction of the
last category. Originally it was thought
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that entertainment and care could be
combined, but after it was discovered
that it was impossible to find forty Well-
fleet Seniors who all wanted to go to
the same place at the same time, plans
for trips off-Cape were dropped. Grad-
ually even the high teas died out. And,
on one occasion, when a program on
make-up for the older woman was
planned only one person, a man, showed
up to hear the speaker, who had come
from out-of-town.

Care-giving at the Wellfleet Senior
Center started almost by accident. By
1978, the Center had been forced to
move to a tiny three-room apartment,
which meant curtailing much of the
established program. Meals-on-Wheels
continued. By planning carefully, the
meals coordinator somehow managed
to dispatch 30 to 40 meals daily from a
kitchen not much larger than a closet.
Blood Pressure Clinics were held twice
a month and a representative from Legal
Aid was at the Center for two hours each
month. Outside of those services little
else could be handled because of lack
of space.

So, instead of bringing people to
the Center, a new approach was tried:
Outreach. One Senior Aide proved excep-

tionally skilled at visiting seniors (espe-
cially the quite elderly) in their homes
and solving problems in consultation
with the director, who could call on
various Elder Services supports.

Problems? For instance, what do you
do for a widow who refuses any medical
intervention, who refuses to leave her
house, but who will allow people to
visit? Well, first of all, you start Meals-
on-Wheels, so that you have a daily
check on her condition. You put her on
a regular schedule of visits by the out-
reach worker, you talk with her family,
you try to introduce her to a psycholog-
ical social worker—and you keep your
fingers crossed. In one particular case,
there was an ironically happy ending.
The widow managed to set her house
on fire. Two teenagers, passing her
house, saw the smoke and rescued her
and her dog. The Chief of Police reported
to the Senior Center Director that he was
proud of the teens, because they had
been in minor trouble in the past. So
an awards ceremony was held at a Center
luncheon and the town honored the
boys. As for the widow, her daughter-in-
law persuaded her to enter a retirement
center where she made a remarkable
physical and emotional recovery.

The Wilmington Library
Has The Answer!

D CONVENIENCE (downtown location)
D LOW PRICE (as low as s1.50 per cassette)
• QUALITY (many of the latest movies)

Also 16mm Films • Audio Cassettes
Commodore Vic Computers • VHS Video Cassettes

NO MEMBERSHIP FEE!
The Audiovisual Center on the Second Roor of

The Wilmington Library
Rodney Square, Wilm.

571-7408

While efforts were being made to
assist the widow, the Council was in the
process of receiving a new Senior Center.
This created some interesting legal
problems. The Cape Cod Child Devel-
opment Program, which operated "Head
Start", purchased, for $2.00 one of the
World War II vintage Coast Artillery
barracks from the Marconi Site of the
National Sea Shore. Program officials then
asked the town of Wellfleet if they
might move the building to town-owned
land. The decision of Town Council
was that this would be legal only if a
town office were housed in part of the
building. What "town office" needed
space? Aha! The Council on Aging. Great!
said all hands. And then another prob-
lem: rent. Town counsel ruled that no
town office could pay rent for a building
on town-owned land. But it was fine to
pay for heat and electricity up to the
limit of previous rentals.

With all that out of the way, and with
grant money, monies raised by the
Friends of the Wellfleet Council on
Aging, Inc., and some matching funds
from a Town Meeting, a bright, airy, and
roomy Senior Center was outfitted. At
last adequate programs could be insti-
tuted. Two small offices allowed for
the privacy needed by such groups as
Overeaters Anonymous and the Cancer
Support group. And the big main room
could accommodate up to fifty people
for luncheons and many more for
meetings.

The Council offers multiple services.
Because the handicapped do not have
access to the Wellfleet Town Library,
the Senior Center put up shelves for 100
books. These are changed every two to
three months and the honor system use
is heavy.

Some silly things prove very popular,
such as the once-a-month knife shar-
pener in his specially equipped truck.
Twice a month there are blood pressure
clinics, once a year a flu-shot clinic, and
once a year a rectal/colon clinic. The
Center conducts hearing tests about
every month. Legal aid is provided
once a month.

We also hold a monthly party for all
those who have turned 80. Each person
may invite as many friends and relatives
as he or she wishes. The parties are so
popular that those who have to miss
one because of travel or illness fre-
quently ask to be included in a later
party.

The move to the new Center has not
decreased the outreach program in the
least. In fact, the program has expanded,
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especially since the Town Meeting voted
to add a part-time outreach worker to
the roster of paid Town personnel. And
it is the outreach worker who frequently
finds things that are going badly for
Seniors.

Mental abuse, for example. This takes
many forms. One vivid example was the
case of an elderly woman who occupied
a basement apartment in the house
of her late husband's nephew. The
nephew's wife denied the aunt access
to her acquaintances, to congregate
luncheons at the Senior Center, and
other such mind stimulants. The out-
reach worker was able to help the
woman visit a retirement home in a
nearby town, to decide she wanted to
live there, to put her money into an
independent bank account, and, even-
tually, with a little help from the Well-
fleet police, to get her moved and settled
in the home. Now she is able to come
to lunch at the Senior Center every week.
She has regular visits from friends, and
she has made many new friendships.

In such a case the Senior Center is able
to marshal much help—from the legal
aide office, social workers, the town
nurses, the county elder abuse counse-
lor, and the town police.

There are times when the police turn
to the Senior Center as well. Is it possi-
ble to convince the male half of an over-
80 couple that taking pokes at his wife,
which might have been the pattern of
their entire marriage, is just not a good
idea now that she is old and frail? Even if
she does refuse to wear her hearing aid
so she won't have to listen to him? The
Wellfleet Police have shown sensitivity
and tact in dealing with the problems—
occasionally bizarre—of" disturbed
Seniors. One elderly lady complained
to the police department that she was
"seeing strangers" in her house. The
police listened respectfully to her com-
plaint and with becoming gravity sug-
gested to her that she change the locks
on her doors. She did so and felt better
immediately. She now feels so secure
that she isn't locking any doors!

The police bring other interesting
questions to the Center. Has the Senior
Center any undemanding job that a late
sixtyish, mildly alcoholic woman can do
as a volunteer? What about jobs for
teens who have been told by juvenile
court to give so many hours of com-
munity service?

It is a fact that without true volunteers
no Senior Center could function. In
Wellfleet, the monthly NEWSLETTER is
addressed by volunteers—all 500 copies

that go into the mail. In addition a
volunteer mimeographs it. Meals-on-
Wheels, as mentioned above, are deli-
vered to three towns by volunteers. The
Congregate Lunch originally cooked
and served entirely by volunteers still
depends on many volunteers to set
tables, assist with serving, and even
clean-up afterwards.

And then there is transportation. This
is a major problem for a place as remote
from large population centers as Well-
fleet. There is a Regional Transportation
Association ("RTA"), which operates
a fleet of so-called "B-Buses". These
12-passenger vans, some with wheel-
chair lifts, provide free rides to medical
appointments and nutrition sites. Seniors
who wish to use them for other purposes
pay $23.00 a quarter, for which they
receive door-to-door service for such
things as shopping and beauty parlor or
barber shop trips. The biggest draw-
back is that the buses do not run in the
evenings—and there is a mileage fee
for out-of-town trips.

In Wellfleet we have a Diabetes Sup-
port Group, which meets at the Senior
Center one Monday afternoon a month.
We use volunteer transportation for
these sessions, because the bus could
not be scheduled for the necessary time.
On the other hand, Wellfleet Seniors
use the bus once a week to go to Orleans
to shop. They pay no mileage fees for
this out-of-town transportation. The RTA
decided that this was fair, since the only
large market in Wellfleet is closed all
winter. This trip has become so popular
that of late two trips have had to be made.

Besides the Congregate Lunch and
the shopping trips, the bus transports
participants to both the Stroke Recovery
Club and the Vision Foundation meet-
ings, each once a month.

There are regularly scheduled volun-
teers and there are the casual volunteers.
Many people will phone the Center and
say, "I'm going to the hospital in Hyannis
tomorrow to see someone. Who from
Wellfleet is there I could visit?"

One of the most rewarding volunteers
is a woman over ninety who telephoned
one day and announced, 'You know that
I had a stroke last year, don't you? And
you know that I couldn't speak for quite
a while afterwards. As you can tell, I'm
able to talk again and I'm so grateful
that I got to thinking there must be
some lonely people in Wellfleet who
would like to chat now and then. If you
find anyone like that, won't you please
give her my number and tell her to call
me up?"

Then there are the helpful friends
and neighbors who would vehemently
reject the idea that they are volunteers,
but who form a very important net-
work. Some people might just call them
"nosey". They are the ones who phone
the Senior Center with bits of informa-
tion, some of it only rumor, but much
of it very important to the well being of
the Seniors of the town.

Acaller may advise the Center, "I don't
know whether I ought to tell you this.
Really, it probably should be kept quiet.
But I think you should take a look at
so-and-so. My husband and I took her to
Grange last night and she is really very
confused." Or a callerwill report that an
elderly man is not getting dressed and
not keeping himself very clean. When
the Center gets enough of these re-
ports, it can call on its back-up helpers
(such as town nurses) for an appraisal.
Relatives can be notified, steps taken
and, sometimes, this situation can be
managed.

But what does the Center do when
there are no relatives? Here is where
friends and neighbors become increas-
ingly important. And the Center uses
the guidance of the Elder Law Project
attorneys. This could create a conflict
between our determination to help
someone at risk and our concern for
observing his freedom. If a group of
friends decides that a confused Elder
needs to be declared legally incapable
of caring for him or herself, it is the
mandate of the Elder Law to defend the
Senior. To date, the Wellfleet Council on
Aging has not needed to take such a step,
but, because it might happen, the Senior
Center has explored methods for deal-
ing with the problem if it arises.

So, with the help of friends and
the wholehearted support of the town
government, the Wellfleet Council on
Aging continues to expand its services
in an effort to fill observed needs.

In dealing with our adver-
tisers, please tell them you
saw their notices in these
pages. They make your
magazine possible.

The Editors.
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JOSEPH H. FLANZER
On June 5, 1985 the Delaware State Bar Association conferred its First State

Distinguished Service Award upon William Poole, Esquire and Joseph H. Flanzer,
Esquire. The Flanzer award was made posthumously. In making the award to Mr.
Flanzer, who died in 1984, Bar Association President, Frank Biondi spoke of
Flanzer's long career of generous public service, including his two term presidency
of the Association. So much has been said about his generous work as a Board
member and the president of the Wilmington Board of Education, and the services
to his profession and other charitable and religious organizations, it is pleasant to
recount an occasion when he demonstrated great professional skill in helping
someone in deep trouble. Accordingly, we are pleased to print a reminiscence of his
co-counsel on that occasion, Carroll F. Poole, Esquire.

About twenty years ago Joe Flanzer and I were appointed senior and junior
counsel, respectively, to represent a man charged with second degree murder. I
approached this assignment with respect for Joe's abilities; I left it with admiration
for his skill.

On the evening of the events leading to the death, the defendant's brother-in-
law, a soldier on leave, was visiting. During that evening four minors gathered
outside the apartment and shouted from the pavement below that the wife of the
soldier had been unfaithful while he was away. They dared him to come down-
stairs. When, eventually, he did so he was attacked by all four minors. They knocked
him down and proceeded to kick him viciously. (Later he learned he had sustained
several broken ribs and a fractured collar bone.)

The defendant, seeing the beating, picked up a knife and went to his brother-in-
law's aid. Almost at once one of the minors was fatally stabbed. The others ran away,
were arrested later, and turned over to Family Court.

Before the trial began the Deputy Attorney General offered a plea to manslaugh-
ter. He did so because it was not clear from the evidence whether the stabbing was
intentional, or whether it occurred when the defendant tripped over the fallen
body of his brother-in-law.

The defendant declined the offer, saying that he had a clear conscience. Joe's
reaction was immediate: "If you want to play dice we will do so. But you must know
that is what we will be doing when we go before a jury."

Joe's trial tactics were to force the minors to testify in detail on cross examination,
eliciting admissions that they had been aggressors and that they were in custody as
a result. The defendant also took the stand. His testimony was that he had tripped
and that the stabbing had been quite unintentional.

The jury returned after a brief deliberation with a verdict of not guilty. Joe's
handling had been masterly. Quietly, without "oratory" he had painted a convinc-
ing picture for the jury. The major problems faced by the defense revolved around
the failure of anyone to call the police before leaving the apartment and the
selection of a weapon by the defendant. The potential for a negative jury reaction
was great; it was compounded by the inability to present the live testimony of the
injured soldier, who, by the time of the trial, was stationed in Europe. Joe's deftness
in dealing with these difficulties was an education.

Indeed, it was enlightening to work with Joe from the time of our appointment.
His thoroughness of preparation was impressive. He quickly gained the entire
confidence of the defendant. His well organized presentation both in and out of
court was extremely effective. He welcomed my input and suggestions, although
after consideration, many of them were not adopted. His patience with junior
counsel was much appreciated.

It was a valuable experience to work with Joe professionally and a particular
pleasure to get to know him better as a fine gentleman.

Carroll Poole
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MEDICAL MALPRACTICE

Local Physician-Experts

Prompt screening of your client's
claim by physician board-certified

in appropriate specialty

Written report within 10 days

Permits the attorney to assess
the merits before expenditure of

significant resources

MED LAW CONSULTANT GROUP
1001 Jefferson Plaza • Suite 112
Wilmington, DE 19801
(302) 573-9570
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ONLY ONE
CARD PROVIDES
PEACE OF MIND FOR
NEARLY 80 MILLION
AMERICANS.
Of all the cards you carry, none gives
you more security than the Blue Cross
and Blue Shield card. Because the Blue
Cross and Blue Shield card assures
prompt medical care at more hospitals
than any other card.

That's one reason nearly 80 million
Americans carry our card.

Another is that you get the medical
care you need without all
that paperwork. On
your behalf, Blue
Cross and Blue Shield (

Plans deal directly with
doctors and hospitals.

The bottom line is that we're
doing more than any insurance
company to keep hospital stays
—and costs—to a minimum.

CARRY
THE CARING

CARD.SM

In one year, our cost-containment
efforts saved our customers a healthy
6 billion dollars. And we're working
closely with doctors and hospitals to
reduce costs even further. With pro-
grams like same-day surgery, pre-
admission testing for patients having
surgery and expanded outpatient
coverage.

What's more, Blue Cross and
Blue Shield Plans nationally return
more in benefits than anyone else.

In fact, we pay out 92? of every
dollar in the form of benefits to

our subscribers.
Join the millions of Ameri-
cans who carry our card. No
card you can carry will make
you feel better.

Blue Cross®
Blue Shields
of Delaware
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The Lawyers Professional Liability Insurance program -
sponsored by the Delaware State Bar Association and under-
written by Lloyd's of London - has entered its fifth year.

The initial concepts of broad coverages and local claims-
handling developed by Professional Liability Insurance, Inc.,
in conjunction with Lloyd's, have succeeded in Delaware,
gaining the attention and the sponsorship of State Bar
Associations in the South and the West.

At PLI, we like to think of this unique insurance approach as
another Delaware first.

KNOWLEDGE • INNOVATION • SERVICE

m Professional
Liability
Insurance, Inc.
a division ofZutz and Company, Ltd.

300 Delaware Ave. • P.O. Box 2287 • Wilmington, DE 19899 • (302) 658-8000
119 South Easton Road • Glenside, PA 19038

39 Botolph Lane • London, EC3R 8DE • England



Discover the magic
of WESTlAW's

Insta-Cite:
See new citations
nine to twelve weeks sooner
than with Lexis.

Only WESTLAWs Insta-Cite citation
verification/case history service has an
editorial staff of lawyers that keep it
up-to-date.

Like magic, new cases are entered
almost as fast as they are issued.

The competition, Lexis/Auto Cite, is
nine to twelve weeks behind.

The Insta-Cite staff also insures that
every cite verification, parallel cite, and prior/
subsequent history is complete and accurate.

Insta-Cite is faster and easier to use
than Lexis, too. Instant access is direct from
any WESTLAW case or case citation.

And cross checking Shepard's® citations
is done with one simple command.

Using other helpful functions like FIND,
LOCATE and even Black's Law Dictionary®
is just as easy.

They're all yours when you discover
the magic of WESTLAW.

Call today for more information.

WESTLAW
Superiority That's No Illusion

West Publishing Co.
P.O. Box 64526

St. Paul, MN 55164-0526

1-800-328-9352 (or 612/228-2973)
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