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Yma can count on us.
Wilmington Trust

Company is Delaware's
largest commercial bank
and has one of the nation's
largest trust departments.
When you or your clients
need assistance in the form
of financial help—
mortgages, personal loans,
business loans, or deposit
accounts—or in the form
of financial management—
trustee, executor, agent for
trustee or executor, or
investment advisor—call
us. We are prepared and
dedicated to serving you in
all such matters.

Charles F. Gummey
Trust Department
(302) 651-1300

Robert A. Matarese
Commercial Banking
Department
(302) 651-1250

WILMINGTON TRUST
MEMBER FDIC

Wilmington Trust Company Rodney Square Norlh Wilmington. DE 19890



BEGIN YOUR
RETIREMENT YEARS

WITH A CHOICE

SHIPLEY MANOR

FOULK MANOR NORTH

MILLCROFT

lhe choice of a place to spend your
retirement is probably the most important
decision you will make during a lifetime.
You owe it to yourself and family to get
all the facts.

Retirement Living is Delaware's largest
and most prestigious retirement and health
care company. Since 1965, it has been a
pioneer in creating a deluxe range of
accommodations designed to make your

retirement years the best years of your life.
Shipley Manor, Foulk Manor North

and Millcroft each excels in providing
hotel-class service and amenities for
people, like you, who wish to maintain
an independent lifestyle.

You are cordially invited to take a tour
of these fine facilities and discover the
rewarding difference a Retirement Living
community can bring to your life.

SHIPLEY MANOR
2723 Shipley Road Wilmington. Dl-! 19810 3O2/17O-OIII

FOULK MANOR NORTH
1212 Foulk Koad. Wilmington. DL 19803 302/478-1296

MILLCROFT
255 ft»vum Park RtnJ. Newaik, DI-: 302/366-01M)

m

Retirement Living
A Division of Forum Group, Inc.
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Cover.- Gertrude Lowell in her 84th year is the grande dame of organized efforts
on behalf of the elderly in Delaware. For ten years she has edited and published
the Delaware Senior Citizen, a monthly newspaper. She was instrumental in
reforming the activities of the Nemours Foundation and restoring it to obedience
to its governing instrument, which calls for services to the elderly. She has served
on many boards and commissions addressing the needs of seniors.

Gertrude looks to the future of our growing elderly populace. Her crystal ball
reveals the Honorable Maurice A. Hartnett, III, who as Vice Chancellor of Delaware
rendered an opinion of prime importance to the protection of the old and frail. See
especially Tom Herlihy's article in this issue. Cover photography by Eric Crossan
and Albert C. Johns; cover design and production by Rexis Art Studio.
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A.re there any car dealers
left In the world

who still practice the fine art
of attention to detail?

Precious few.

1985 Front Wheel
Drive Delaware
Cadillac Coupe DeVille
Under $16,500

Compare a Delaware
Cadillac with any

other luxurious
automobile.

WINNER NATIONAL SERVICE EXCELLENCE AWARD

Delaware Cadillac
Attention to Detail

Pennsylvania Avenue
& DuPont Street

Wilmington, Del.
(302) 656-3100

Open Monday, Wednesday and Thursday 8 a.m. to 9 p.m.;
Tuesday and Friday 8 a.m. to 6 p.m.; Saturday 10 a.m. to 4 p.m.
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EDITORS' PAGE

This issue, devoted to the interests of
the elderly and law applicable to their
circumstances, was conceived during
our discussions with Elizabeth Henry, a
former Magistrate. She is a remarkable
lady, who served as a super resource
person to the Division of Aging. She
and Special Editor Judy Schuenemeyer
entered into a brainstorming spree,
designed the issue, and corralled our
authors. On celebrating her seventieth
birthday Elizabeth left the Division to
pursue yet another career in the Peace
Corps. In a very real sense this issue is
Judy's andhers, and we thank them for it.

Thanks also to Larry Drexler, Editor
Dave Drexler's son and a new member
of the Delaware Bar, who volunteered
research services and gave generously
of them.

WEW

From one special issue editor.-
This issue ofDelaware Lawyer is ded-

icated to the nearly 100,000 people in
Delaware who are estimated to be over
60. We use age 60, not because we think
people in their 60s are elderly (we
know they are not), but because 60 is
the threshold age for most programs
under the federal Administration on
Aging and the Delaware Division of
Aging. Those of us who have contributed
to this issue do not view the older
members of our population as a homo-
genous group, although they are often
treated as though they were. They have
a wide range of characteristics and
needs. Many have little in common with
their peers other than age and the need
to deal with Medicare after age 65 and
Social Security after retirement.

The articles in this issue address a
number of concerns—some serious
and troublesome, others in a lighter
vein. We hope the material included is
informative and useful.

Judith A Schuenemeyer

Eric R. Crossan <l
Cover photographer to DELAWARE LAWYER

Portraiture, commercial and industrial
. photography, and specialized photographic
'• services to the legal profession

Available for studio and
• on-location services

Call: (302) 834-7474
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Forensic Engineering and Expert Testimony
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A TETRA TECH COMPANY
Engineers • Architects • Planners • Environmental Scientists • Landscape Architects • Surveyors

Should your practice require technical assistance or
expert witnesses for actions concerning architectural . s.

or engineering issues, our firm maintains a multi- , - ^ '!*& ,' K

disciplinary professional staff that can support i ^ " '"",,V" ;
your case needs. We have successfully • ,' /, { -̂  , y

provided the legal profession with factual - - - - : .4* /-
documentation, research, and experts '
as required. For further amplification

of capabilities, resumes, and legal
references, please contact
A. Say, P.E., P.P., President.
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Mortgage/Property Surveys • Environmental Laboratory • Mathematical Modeling • Traffic Impact Studies

Newark, Del. (302) 738-7551 Dover, Del. (302) 697-2183 West Chester, Pa. (215) 436-0502 Pasadena, Calif. (213) 449-6400
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fragile storage

only old women
touch the knicknacks every day
caressing their memories
with the gentle edges
of a feather duster.

the silver is closed away
in chests and vaults
stainless steel dries itself
in the drain basket.
the glow of dreams still reflects
in sunstream through the windowpane,
bounces in the sparkle
of a cut crystal bowl,
and rests in the eyes of quiet women.

each day is dreambound
weighted with the sandbags of yesterday.
shaking the dust from their dreams
resisting the pull, some surface
to bustle briefly through the
corridors of senior centers,
supermarkets and shopping malls.
carrying with them the memory
of hucksters calling
from street to street
tempting young women
from their household chores
to bright vegetable and fruits
interspersed with gossip.

only old women remember
which day the washing was done,
long afternoons ironing shirts
and careful hours preparing
sumptuous meals, now,
like an abandoned shell
the house sits empty all day
waiting for impersonal buttons
to be pushed to microwave
a frozen meal, technology
has found a way to speed the clock,
separate families, eliminate
whole patterns of life.

only old women
dust the knicknacks everyday,
remembering their other lives.
lingering repositories
of silent scenes.

e. jean lanyon

E.Jean Lanyon was appointed Poet Laureate for the State of Delaware in 1979- A
member of First State Writers and Eschaton Writers, Jean actively encourages
poetry and creative writing throughout the state. She participates in the annual
spring Young Writers' Workshop, sponsored by the Reading Council of Northern
Delaware, and has lectured at the Academy of Lifelong Learning. Her sensitive
verse is an affecting addition to this issue.
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THE GREYING OF DELAWARE
Delaware Division of Aging You make me chuckle when you say

that you are no longer young, that you
have turned 24. A man is or may be
young to ajter 60 and not old before 80.

—Oliver Wendell Holmes, Jr.

When Oliver Wendell Holmes, Jr.
was appointed to the United States
Supreme Court at the turn of the cen-
tury, the average life expectancy at birth
was 47.3 years. By 1950 life expectancy
had increased to 68.2 years, largely
because of reduced infant mortality
rates and the near elimination of deaths
from infectious disease. Today, average
life expectancy at birth is nearly 74 years
(69-8 years for males and 77.5 years for
females).

Advances in medical care are enabling
more people to live longer, thus con-
tributing to the overall aging of our
population. There is no doubt that our
society is aging, as are most industrial-
ized western societies. Older persons
are increasing in both actual numbers
and as a part of the total population. The
implications for every aspect of society
are profound.

Those over the age of 65 numbered
some 31 million persons in 1900,
representing4.1%ofthe population. By
1950, their numbers had swelled to over
12 million and their proportion doubled
to 8.2%. The 1980 census counted 25
million older Americans, or 11.2% of all
U.S. citizens.

The growth of Delaware's older pop-
ulation closely parallels that of the
country overall. In 1900, Delaware's
total population was slightly more than
180,000. Only 4.6% (or 8,468 persons)
were over age 65. By 1950 the total
population had increased to nearly
320,000 and the number of older per-
sons to 26,320 (8.3%). During the next
30 years the population of Delaware
increased rapidly (87%) to nearly
600,000. The older population more
than kept pace: it doubled to 59,179,
increasing the over 65 age group to ten
percent of the whole. By the turn of
the century, one in every eight will be
over 65.

Increased longevity is not the only
reason for this trend. Demographers
agree that two other factors—birth rates
and immigration/migration patterns—
affect the age composition of a society.
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DELAWARE
Number of Women Per One Hundred Men, by Age Growth In Older Population, by Age Group

Women 220
Per
100 210

45-49 50-54 55-59 60-64 65-69 70-74
Age

75+ 1970 1980 1990 2000 2010

Immigration has been a major contrib-
utor to our large number of elders. From
the late 1800s to 1903, the U.S. received
27.6 million immigrants, the vast major-
ity ofwhom were 15-39years old. While
initially lowering the average age of a
society, past immigration rates affect
the number of older persons in subse-
quent years.

Following the establishment of immi-
gration quotas, the impact of immigra-
tion on population structure began to
decline and will continue to decrease
over time. Migration patterns within the
country continue to affect the aging of
state populations, however. Although
states such as Florida are generally
associated with the influx of retirees,
Delaware is also affected by migration
patterns.

Delaware ranks 8th among the states
in the in-migration of older persons.
Between 1975 and 1980, Delaware's
older population increased 14.8%, more
than half (7.76%) of which is directly
attributable to those who relocated or
retired here. This influx was not bal-
anced by a corresponding out-migration.
During that period only 4,160 older
persons left the state, placing Delaware
50th among states in out-migration. This
suggests that rightly orwrongly Delaware
is perceived as a pretty good place in
which to be old.

Despite the roles played by life expec-
tancy and immigration/migration, the
fertility rate is the most important deter-
minant of both the size of a population
and the extent to which the elderly are

apart of it. (Past fertility rates determine
the number of persons who may sur-
vive to age 65; current birth rates
determine their relative part in the total
population.)

Persons born within a five or ten year
period are referred to as "birth cohorts"
or a cohort group. Cohorts share many
characteristics and often differ in signif-
icant ways from the cohort group that
precedes or follows them. Each cohort
group places its unique stamp on society
as it progresses through the life span.
Each stage of life has its own particular
needs and age-specific concerns about
housing, employment, life style, law,
political issues, and consumer needs.
The magnitude of the impact of a cohort
group is closely related to its size and
proportion of the overall population.

The growing number of elderly has
had a major impact on society over the
last two decades and projections of
their sky-rocketing numbers suggest
this influence will continue to increase
through the year 2020. This "greying"
of the population will be the major social
phenomenon of the next half century.

The rapid increase in the number of
older persons since 1950 has had a pro-
found influence on both the nation and
the State of Delaware. It has had a par-
ticularly noticeable impact on public
policy. As the trend continues, the pri-
vate sector will increasingly be affected.

The rapid increased in the number of
older persons since 1950 has had a pro-
found influence on both the nation and
the State of Delaware. It has had a par-

ticularly noticeable impact on public
policy. As the trend continues, the pri-
vate sector will increasingly be affected.

Aging first became a public concern
during the Depression. In 1935, the
Social Security Act was enacted to protect
individuals against the vicissitudes of life
and to guarantee a minimum income in
retirement. Organized associations of
older persons were instrumental in the
establishment of the Social Security sys-
tem (as well as the initiation of private
pension plans). For the first time, the
elderly had become a recognized polit-
ical force.

Little of consequence in public policy
for the elderly occurred during the
1940s as the nation was absorbed in
the war effort. Concern for the elderly
emerged again in 1950 when the Federal
Security Agency (the forerunner of the
Department of Health and Human Ser-
vices) convened a National Conference
on Aging attended by over 800 delegates.
This conference set the precedent for
the White House Conference on Aging.

The first and most influential White
House Conference on Aging (WHCOA)
was held in 1961. like succeeding con-
ferences in 1971 and 1981, its purpose
was to identify issues posed by an aging
population and develop national policy
agenda. The 1961 WHCOA cast the
greying population into the arena of
public policy and established the elder-
ly as a political force. The result:
the passage of major legislation in the
mid-1960's.
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In 1965 Congress enacted Medicare
and Medicaid, creating the country's first
national health insurance programs for
the elderly and poor. It also passed the
Older Americans Act, the first and only
piece of federal social service legislation
directed solely at the elderly.

The Older Americans Act (OAA) was
a response to the concerns of older
persons identified in the 1961WHCOA.
These included difficulty in securing
the services provided by existing sys-
tems and the lack of an adequate voice
in public policy. The OAA provided
funds for developing an accessible sys-
tem of coordinated community and in-
home services, deemed a matter of
entitlement to those over 60. It also
established the Federal Administration
on Aging, responsible for representing
the needs of older persons to other
federal agencies and coordinating pro-
grams with them. It simultaneously
created counterpart agencies with sim-
ilar responsibilities in each state. State
Units on Aging represent the needs of
older persons on the state level and
administer federal funds allocated to
the states under the Act to fund a com-
prehensive network of services.

The decade of the 1970s saw the
beginning of the rapid growth that
foreshadows a trend expected to con-
tinue until 2020. The older population
in Delaware increased by 35% (15,346
people) between 1970 and 1980, as
contrasted with a 5% increase for all
other age groups. An increase of another
25% is expected before the end of this
decade (compared to 7% growth for the
overall population).

Most dramatic is the growth of the
oldest portion of the population—those
over 75. This is by far the fastest growing
segment of the population, expected to
increase by 42% (or 9,365) before the
end of the decade. This is the age group
most likely to develop the limiting
chronic conditions that can accompany
advancing age. This group has the great-
est need for health and social services.

Only one person in eight between
the ages of 65 and 69 has some func-
tional impairment. Within the 75 to 79
age range, the number climbs to one in
five. After age 85, more than a third have
some functional impairment.

Many adapt quite well to some
limitation and continue to be totally
independent; others can live more or
less independently with support from
family, neighbors, or formal service
agencies.

The vast majority of older persons

8 DELAWARE LAWYER, Summer 1985
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cope with age-related changes and live
independently. Only3.3% of Delaware's
older population is institutionalized
(lower than the national average of
approximately 5%). The remainder live
in homes, apartments, or with family.
Fully 90% of those living in single fam-
ily homes own them.

This latter figure demonstrates the
desire of most to live independently in
their own residences. The value placed
on independence does not decrease
with age, although one's ability to live
independently may be jeopardized by
declining health or limited financial
resources. These are generally con-
sidered the two most pervasive prob-
lems associated with aging. They affect
far more women, especially widows,
than men.

Since women outlive men by almost
8 years and because cultural attitudes
encourage men to marry women at
least several years their juniors, a major-
ity of women face at least a decade of
widowhood. There are 118 women for
every 100 men between ages 60-64;
after age 75, there are more than twice
as many women, 220 for every 100 men.

This difference in ratios attributable
to differences in longevity render many
older women far more vulnerable than
males of the same age. Not only does

it cause differences in living arrange-
ments, social contacts, and isolation;
it has a dramatic impact on economic
status.

More than twice as many females as
males live at or below the poverty level.
This is partially due to their status as
widows, but it is also due to differences
in work histories. Even working women
of that era often interrupted their work-
ing lives for child-rearing and home-
making. This has drastically reduced their
income in retirement, since retirement
income, be it social security or private
pensions, reflects work history.

These differences between older
males and females have prompted some
gerontologists to state that the problems
often associated with old age are the
problems of women. While this is very
often the case, it is unfair to stereotype,
all older women or even all older people
in general as having "problems."

The aging of our population, just like
the aging of individuals, is not really a
problem. Rather, it is a challenge. As the
entire life span is a matter of adjusting to
challenges characteristic of different
stages of life for an individual, so the
aging of a population is a matter of
adaptation. It is a challenge faced by all
the industrialized nations of the world.
It is a challenge confronted in this issue.



Is your
business lunch

really productive I
It can be, if its a business
lunch at the Hotel duFont!

Imagine a luncheon atmosphere
that's actually conducive to doing busi-
ness. With prompt, unobtrusive service
that's congenial and attentive, our staff
will make you and your guests feel
very welcome.

Enjoy your lunch at a relaxed pace
that lets you take care of the important
matters at hand. Your business guests
are as important to us as they are to
you. That's why we want to help you
impress your guests and keep to your
agenda by serving you outstanding cui-
sine with no unnecessary interruptions.

It's no ordinary business lunch.
It's lunch at the Hotel du Pont!
• Innovative menu selections prepared
with prime cuts of meat, choice sea-
foods, fresh vegetables, home baked
breads and pastries.
• Outstanding value, with entrees from
$7.25 to $13.25, plus daily business-
person specials.
• A delicious, elegant lunch served in
just 55 minutes when the press of your
business day requires it.

f i

i

•We invite you to open a business
account. Call our credit office today to
apply. (774-2075)
•Eleven private dining rooms for those
occasions when productivity demands
privacy for luncheon meetings of 4 to
40 persons.
• Low calorie/low cholesterol menu
items for the especially health-
conscious.
• An exciting variety of non-alcoholic
cocktails as well as traditional bev-
erages to enhance your meal, including
a selection of wines by the glass.
• Convenient hours for business lunches,
from 11:30 a.m. through 2:30 p.m.
• Convenient center city location.
The next time you want a productive
luncheon, and you want to withdraw
from the seemingly uncontrollable
pace of the day, put lunch at the Hotel
du Pont on your agenda. Just call us for
reservations today.

Green Room Lunch
594-3154/3155

Brandywine Room Lunch
594-3156/3157

Lunch in Private
594-3133

Hotel duPont
llth & Market Streets, Wilmington, DE 19899

WILMINGTON'S TRADITIONAL ADDRESS FOR BUSINESS LUNCHES...FOR MORE THAN 70 YEARS.
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Scylla and Charibdis: Restriction and Neglect
Delaware Division of Aging

On March 1, 1983 the Division of
Aging inaugurated Adult Protective Ser-
vices, a program intended to guard
impaired adults from abuse, neglect, or
exploitation, while preserving so far as
possible their freedom and indepen-
dence. The core of an adult protective
services program is the client's right to
self-determination. It aims at preserving
his right to make his own decisions.
Conflict between the APS client and the
community can arise when he chooses
to live perilously or even self destruc-
tively. Provided the client is competent,
committing no crime, and not harming
others, APS must insure that his rights
are upheld. Consequently, APS makes
every attempt to keep services volun-
tary in recognition of the client's right
to refuse them.

In the first year of operations the Di-
vision received nine hundred reports of
abuse, neglect or exploitation of im-
paired persons over eighteen. Reports
are categorized and ordered by priority
in the following manner:

7935 - 7985

50 Years
of Fine
Quality

Men's
Clothing &

Haberdashery.

Stop in and ex-
perience the last-

ing comfort, fit and
good looks that
Wright & Simon

clothing can give
you. Alterations

are by our master
tailors, of course!

911 Market Street, Wilm. — 658-7345
Open Friday Evenings — Free Validated

Parking 9th & Shipley Streets
• i

10 DELAWARE LAWYER, Summer 1985

1. Life threatening Bodily Injury. This
includes physical abuse as evidenc-
ed by bruises, burns, broken bones,
etc.

2. Neglect of an impaired person by
one responsible for his care. It
includes the withholding of food,
medical care, clothing, or proper
supervision.

3. Exploitation such as the illegal or
improper use of the assets of an
impaired adult. Although financial
exploitation is more usual, the cate-
gory also covers sexual abuse or
exploitation.

4. Psychological Abuse such as verbal
assaults or threats, provoking fear,
or isolation.

5. Inadequate Self-Care, including
hazardous living arrangements,
poor money management, or re-
fusal of medical treatment.

6. Disruptive Behavior, typically that
which is unacceptable or offensive
to community standards.

What happens to referrals? Prelimin-
ary screening attempts first to distin-
guish between the multiply impaired
and those who can be served effec-
tively, but less restrictingly, by other
supportive services in the community.
The latter group is referred to other
organizations. During the first year of
operations four hundred less impaired
adults were referred to a variety of
social, medical, or legal agencies. The
remaining five hundred were assigned
to Adult Protective Service workers for
assessment and ongoing casework.

The largest reported category was
inadequate self-care.

Category Number %
life threatening
Bodily Injury 77 12
Neglect 118 17
Exploitation 121 18
Psychological Abuse 63 10
Inadequate Self-Care 239 36
Disruptive Behavior 45 7

A final problematic issue is the avail-
ability of community resources. Adult
Protective Services depends upon other
agencies in providing help for its clien-
tele. In formulating a service package
for a client, an APS worker must fre-
quently choose a more restrictive plan

because back-up resources just aren't
available. For some client populations
(e.g. borderline mentally retarded indi-
viduals who are socially, emotionally
maladapted) existing resources such as
housing are so scarce that the prospect
for stabilizing their cases is extremely
poor.

Over sixty percent of the reports
received by APS during the first year of
operation were substantiated. In an
additional ten percent the reports were
unsubstantiated, but the adults were
determined to be at risk.

Adult Protective Services does have
limited funds available for emergencies
when a client's needs cannot be met
through his own resources or by other
agencies. Emergency funds can pay for
shelter, psychiatric evaluation, psycho-
logical evaluation, a language or sign
language interpreter, a homemaker,
home health aide services, medical
examinations or treatment, or legal ser-
vices. During the first year of operation
APS emergency funds assisted thirty-five
clients, principally with homemakers,
home health aide services, and shelter.

Adult Protective Services is just one of
the services that should be available to
impaired adults on a continuum of care.
The integrity and success of the pro-
gram is dependent upon the skill of the
workers and the availability of range of
social, medical, and legal services
designed to meet the varying needs of
the population we serve.

At the outset an APS worker attempts
a comprehensive assessment of the
client and his environment, identifying
strengths as well as needs. The worker
can rely on other professionals in mak-
ing his assessment. Social, medical, and
psychological specialists contribute to
an interdisciplinary assessment process
that has proven invaluable in planning
the right program for a client.

The typical Adult Protective Services
client is a female (sixty-four percent)
over sixty years of age (sixty-seven per-
cent). Most APS clients are white (sixty-
four percent) with incomes below pov-
erty level (seventy-seven percent).
About one third live alone. A slightly
higher number live with spouses or rel-
atives. Many clients have multiple impair-
ments. The most common are: mental
health, including organic brain syn-
drome and depression (twenty-three



percent), mental retardation (eight
percent), urinary incontinence (seven
percent), and diabetes (six percent).

Assessment completed, it becomes
the social worker's job to create a pack-
age of medical, social, and even legal
support services calculated to meet the
client's needs in the least restrictive
way.

During this phase of the casework
process the Adult Protective Services
worker may encounter several prob-
lems. Competency is a paramount issue.
There are adults who are no longer able
to make decisions regarding their
health, their finances, or their daily liv-
ing. But a more difficult problem is that
posed by the adult whose decision
making abilities have been impaired
but who is neither totally competent
nor totally incompetent. Providing case-
work services to members of this popu-
lation is like walking a tight-rope, where
the worker teeters between protecting
the client and preserving his rights
unimpaired. Adult Protective Services
must also assume a frequent advocacy
role in preserving the rights of the
eccentric or highly independent com-
petent person capable of informed
decisions, who nevertheless place him-
self in conflict with community norms
or notions about what is seemly for "old
folks".

The vast majority of all Adult Protec-
tive Services are voluntary. In the first
year of operations only two percent of
the cases required involuntary services.
All but one of these cases resulted in
permanent guardianship. In an addi-
tional four percent of cases the family or
another agency petitioned for perman-
ent guardianship. This reflects the
national experience: approximately
ninety-five percent of protective servi-
ces are voluntary.

DELAWARE LAWYER gratefully acknowl-
edges the editorial contributions of the
Delaware Division of Aging in setting the
stage for this issue:

(The Greying of Delaware)
Eleanor Cain, Director of the State Division
of Aging, has served on the boards of many
national committees and is past-president
of the National Association of State Units on
Aging. In 1982, she was appointed by Presi-
dentReagantoa25-tnemberU.S. delegation
attending the World Assembly on Aging in
Vienna.

Jeffrey Quinzer, a graduate of the All-
University Gerontology Center at Syracuse
University, has been head of planning and
research for the Division of Aging for over
five years. He attended the 1981 White
House Conference on Aging.

Maureen Roser (not pictured), a planner
with the Division of Aging, prepared data
for the charts and some of the statistics
included in the article.

(Scylla and Charibdis)
Karen Michel has an M.S. in Counseling and
over ten years social services experience
working mostly with older persons. She is
currently Administrator of the Division of
Aging's statewide Adult Protective Services
Program.
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D R G: An Experiment
in Costly Thrift?
Judith A. Schuenemeyer

Four years ago the dire effect of
escalating health care costs on the Med-
icare program led Congress to enact the
Social Security Act Amendments of 1983
{42 U.S.C. %1595ww). This legislation
established 467 Diagnosis Related
Groups (DRGs) to determine the pay-
ment a hospital gets for serving a Medi-
care patient. The theory behind these
categories is that people with similar
health problems use similar hospital
resources, and to more or less the same
extent.

In devising DRGs the Health Care
Financing Administration considered
diagnosis, age, treatment procedure,
discharge status, and gender. It was
decided that each DRG called for a cer-
tain number of days of hospitalization,
level of care, and particular treatment.
Payments to hospitals reflect these fac-
tors for all patients within a DRG. Medi-
care pays the predetermined amount
for a DRG that a hospital reports for
each recipient upon discharge from
care.

Patients who exceed by a fixed num-
ber of days the mean length of hospital
stays specified for their DRG, or whose
cases have unusually high costs (e.g.
because of complications) are called
"outliers", and hospitals may receive
additional payment for their care and
treatment.

This prospective payment system is a
radical departure from that in effect for
many years. Under the former system
Medicare paid in accordance with the
number of days and the types of servi-
ces provided. The longer the stay, the
more money the hospital received.
There was no incentive to cut costs or
improve efficiency.

Under the DRG system, if a patient
stays less than the average stay for her
diagnosis-related group the hospital
makes money. If she stays longer, but
not long enough to fall into the "out-
lier" category, the hospital loses money.
The incentive is to contain costs by early
discharges, since Medicare pays only a
fixed amount for each DRG.
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It should be noted that nursing homes
and hospitals for children, rehabilita-
tion, and psychiatric disorders are not
subject to the DRG system of reimbur-
sement and will continue to be reim-
bursed as before.

Under the former
system Medicare paid in
accordance with the num-
ber of days and the types
of services provided. The
longer the stay, the more
money the hospital re-
ceived. There was no in-
centive to cut costs or
improve efficiency.

DRG is not yet in full force. It is being
phased in over a three-year period,
beginning with a hospital's first account-
ing period on or after October 1,1983.
In the first year 25% of a payment was
computed by applying regional DRG
rates, the remainder by the hospital's
historic cost experience. During the
second year 50% of a payment reflected
a combination of national and regional
DRG rates, the balance the hospital's
cost experience. In the third year, pay-
ment based on the combined national
and regional DRG rates will rise to 75%.
By the fourth year payment will be
totally geared to national DRG rates.

The rates differ between rural and
urban hospitals and for very small hos-
pitals (less than 50 beds). There are
other factors in setting rates of payment,
such as regional wage differences, spe-
cial needs of sole community hospitals,
new hospitals, risk-based health main-
tenance organizations, and hospitals
that provide atypical services or essen-
tial community services, extraordinary
circumstances beyond a hospital's con-
trol, medical and paramedical educa-
tion costs, and a significantly fluctuating
population served by a hospital.

DRG Impact on Hospitals
The prospective payment system is

forcing hospitals to look carefully at
what they do and what it costs them do
to it. Cost control is paramount. Fewer
people are being admitted to hospitals.
More surgical procedures are being per-
formed on outpatients. Since patients
are now hospitalized for shorter peri-
ods, there are more empty beds, and the
patients who remain are generally the
very sick.

Hospitals are reducing staff partly in
response to a declining population and
for reasons of economy. At a minimum,
vacancies are not being filled; in many
instances professional nurses and other
staff members are being let go.

In order to function effectively within
the DRG system, hospitals must make
greater use of computers in tracking
financial data, medical record data, and
case management. This means more
staff for data processing and retraining
present staff to collect and properly
record information required for DRG
billings.

Review committees within hospitals
must examine case data to find out why
patients within the same DRG have
shorter or longer stays, and therefore
save or lose money for the hospital.
Physicians who formerly made money
for a hospital by keeping patients insti-
tutionalized for longer periods may
now be costing the hospital money, and
their patients' records are likely to be
closely monitored. So too, nursing care
and the conduct of individual nurses
may be scrutinized to see if certain
actions are leading to longer or shorter
hospital stays. For example: are infec-
tions developing more frequently on
some units than on others, prolonging
stays by patients on those units?

Since patients are being discharged
earlier, discharge planning becomes a
more important hospital function, which
may begin as soon as a patient is admit-
ted. Plans must be made for the many
Medicare recipients who require home



health care or a temporary stay in a nurs-
ing home because they or their families
are unable to provide adequate care.

DRG experience in New Jersey fur-
nished a model for the federal system. It
has shown that financially unstable
hospitals may be forced to close. Other
hospitals may respond quite innova-
tively to the challenge of DRG by con-
verting unused wings or units to long-
term (nursing home) care or by creating
new services such as home health care
to generate revenues and use staff and
other resources more effectively. Still
other hospitals may merge in order to
operate in a more cost efficient manner.*

Implications for Medicare
Recipients and Others

Early discharges may lead to more
readmissions, and hospitals may be
found liable for negligence if harm
results. Even if no complications, harm,
or law suits follow, those who live alone
and have no available help will expe-
rience considerable difficulty in meet-
ing their daily needs while they re-
cuperate.

Reduced nursing staffs and shifts in
hospital populations to very ill patients
may result in less and that of lower qual-
ity nursing care for a/Zpatients. This may
give rise to more patient injuries and
more malpractice claims.

Since Medicare recipients may cost a
hospital money, there may be a reluc-
tance to admit them to full hospital care.
Consider for example, a recipient com-
plaining of chest pain, who is taken to
the emergency room. She may be re-
tained there for many hours while tests
are being performed to determine if
there is a serious illness. Under the
former payment system such a person,
especially an elderly one, would prob-
ably have been admitted to the hospital
almost immediately. Hospitals may now
be genuinely concerned lest such a
patient exceed the usual stay or the cost
assigned to her DRG.

Unanswered Questions
Will the DRG system bring health

care costs under control, or will those
costs merely shift from Medicare to

*This may be all to the good. The late
Aneurin Bevan, the Welsh Labour MP,
said it all and said it short in the House
of Commons: "I would rather be kept
alive in the efficient if cold altruism of a
large hospital than expire in a gush of
warm sympathy in a small one." The
Editors.

other sources, e.g. other hospitalized
patients, insurance companies, nursing
homes, home health care agencies,
Medicaid, or other federal/state pro-
grams?

How will the quality of care provided
in hospitals be affected?

How much money will DRGs save
the Medicare program?

What are the costs of setting up the
DRG system, and living with it. Who will
pay those costs?

Are Medicare recipients, all disabled
or elderly, victimized by the transforma-
tion of Medicare into a "stick or carrot"
device to control health care costs?

How will the medical and nursing
professions react to the "Big Brother"
aspects of DRG? The last thing the
elderly need is ministrations of resent-

' ful doctors and surly Florence Night-
ingales.

Medicare's Future With DRGs
It is too early to tell how much money

the prospective payment system will
save for Medicare and whether the sys-
tem will affect total health care costs.
The Secretary of Health and Human
Services has been directed to study the
feasibility of extending the DRG system
to physicians' charges. It is conceivable
that the system may eventually cover
home health care. DRGs could also
challenge the health care industry to
develop more cost effective means of
deliving high quality care for us all.

Judy Schuenemeyer holds a Bachelor
of Science Degree in Nursing from
Loretto Heights College in Denver, Colo-
rado, where she worked as a registered
nurse. She later graduated from the
University of Georgia School of Law. A
member of the bar in Georgia and Del-
aware, Judy is the managing attorney
of the Wilmington off ice of Community
Legal Aid Society and the chairman of
the Senior Citizens Rights Committee of
the Delaware State Bar Association. She
is also a member of the Publications
Committee of The American Associa-
tion of Nurse Attorneys. Judy has con-
ducted seminars on malpractice and
other legal issues of concern to nurses.
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Nursing Homes'
Top Priority:
Caregiving or
Profitmaking
Nancy Davitt

In my twelve years as a medical social
worker and a Director of a local hospi-
tal social service department, I was very
active advocating and lobbying for im-
proved nursing home care and more
effective resources to help those patients
who needed such services. Later I worked
for about three years with the Division
of Aging as the head of the Long-Term
Care Ombudsman Program and the
Advocacy Assistance Unit and contin-
ued my efforts to improve the long-term
care delivery system with a special em-
phasis on the nursing home component.
I have served as a speaker and panel
member of a wide variety of national
and local conferences, symposia and
workshops dealing with problems in-
volved in the delivery of quality nursing
home care services. In spite of my career
change, I have kept in touch with pres-
ent advocates, especially the current
Nursing Home Ombudsman Mrs.
Marietta Wooleyhan. For these reasons,
I feel competent to discuss these issues.

O v e r the last twenty years, nursing
homes have turned into an industry and
a profitable one. The term "nursing
home" is applied to a wide variety of
institutions that furnish medical care,
primarily for the elderly. Before Medi-
care and Medicaid, most nursing homes
were public institutions or non-profit
homes, often called "homes for the
aged." Once federal and state monies
became available for nursing home
care, the new industry evolved rapidly.

In the mid-1960s many so-called
"nursing homes" were no more than
boarding homes that gave little or no
medical care. Unfortunately, many states
accepted such establishments for Medi-
caid reimbursement and unwittingly
encouraged them in such reprehensi-
ble practices as shanghaing the urban
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aged to fill up their beds. The state of
affairs in these geriatric lazarets led to a
lengthy congressional investigation in
the 1970s. The Subcommittee on Long-
Term Care issued a series of reports
entitled "Nursing Home Care in the
United States: Failure in Public Policy".
The title sums up their findings. The
conditions revealed sparked a nursing
home reform movement and fueled
exposes such as Mary Mendelson's
Tender Loving Greed: How the Incredi-
bly Lucrative Nursing Home "Industry"
is Exploiting America's Old People and
Defrauding Us All, and Frank Moss's
Too Old, Too Sick, Too Bad: Nursing
Homes in America.

At the same time in Delaware, Daniel
Weiss, then a representative in the
General Assembly, chaired an investiga-
tion of nursing homes and boarding
homes. Hearings revealed many prob-
lem areas primarily related to the qual-
ity of care. The outcome was a number
of recommendations to the State Depart-
ment of Public Health to strengthen
licensing requirements and to improve
the enforcement of state and federal
regulations.

The cause of many nursing home
problems disclosed by these investiga-
tions turned out to be the reimburse-
ment policies (especially those of Medi-

caid), which encouraged the undis-
criminating placement of the elderly in
nursing homes whether they needed it
or not. In the commercial race to pro-
vide Medicaid beds, proprietors empha-
sized the physical and environmental
requirements and shortchanged quality
care and the adequate training of staff.

Medicare and Medicaid
Medicare (Title XVIII of the Social

Security Act) provides coverage (hospi-
tal insurance) for "extended care" after
a minimum of three days in a hospital.
Upon admission to a "Skilled Nursing
Facility" (SNF), more commonly called
a nursing home, within fourteen days of
discharge from a hospital, Medicare
provides full coverage for the first twenty
days and partial coverage for the next
eighty. Initially this encouraged three
day hospitalizations for the elderly, fol-
lowed by transfers to skilled nursing
facilities. Not surprisingly, many of those
hospitalizations and transfers were not
medically necessary. Within a short time,
(a short time, that is, for bureaucratic
reaction) the Federal government
squelched the unexpected demand and



consequently unexpected costs by se-
verely curtailing eligibility. Medicare
coverage for nursing home care was
effectively limited to those seriously ill
or in need of rehabilitative care. In my
opinion, the bureaucrats overreacted.
Denial of coverage became the norm.
Although administrative law judges and
courts have regularly overturned such
denials, the appeal process has placed
an undue burden on wrongly deprived
beneficiaries, and many of these have
failed to appeal. As a result, eligible
Medicare recipients have paid for servi-
ces for which they were clearly entitled
or have received no services at all.

At the same time that Medicare was
restricting nursing home coverage,
Medicaid (Title XIX of the Social Secur-
ity Act) was expanding it. Medicaid,* a
Federal program funded by federal and
state funds, is administered by the states.
Despite a requirement of minimum
services in order for a state to participate
in the program, coverage varies from
state to state and even from year to year
as the states cut back on their services.

Medicaid soon became the major
funding source for nursing home care
in the United States at an annual cost of
billions. For almost a decade there were
few curbs on Medicaid nursing home
care reimbursements until it became
clear in the 1970s that fraud and abuse
were rife.

As costs continued to rise and the
economy to fall, government restricted
eligibility for services and decertified
facilities that did not meet the program
requirements. A number of terminated
facilities brought suit, challenging the
government's right to decertify. Leaders
of the nursing home reform movement
became concerned that decertification,
even if warranted, made no provision
for the residents of substandard facili-
ties. To a resident, decertification ends
coverage and forces him to move else-
where, regardless of his wishes or the
availability of a bed in a certified facility.
Consequently, nursing home advocates
preferred forced improvement or re-
ceivership for substandard facilities.
However, they lost a major battle when
the Supreme Court ruled that the resi-

* Medicaid provides two levels of care
in nursing homes, skilled care and
intermediate care. It should be noted
that skilled nursing care under Medi-
caid does not necessarily mean the
same thing as skillednursing care under
Medicare.

dents of a terminated facility had no due
process right to a hearing to protect
their interests in continued occupancy.
O'Bannon v. Town Court Nursing Cen-
ter, 441 U.S. 773 (1980). The Court
rejected the argument that involuntary
transfers would cause transfer trauma
and as a result the residents would
suffer physical and mental deterioration.

In Delaware, Medicaid nursing home
care coverage has had a checkered
career. The state sets reimbursement
rates for intermediate care and skilled
care for each certified facility with refer-
ence to the costs peculiar to each.
Result: reimbursement rates for each
level of care, each requiring different
standards of participation, vary from
place to place, and in some cases
markedly. The state determines the
eligibility of each Medicaid applicant
for skilled or intermediate care, which
should enable it to control "inapprop-
riate" placements, i.e., those not medi-
cally necessary. Since the costs of caring
for a Medicaid resident vary depending
on where he is placed, the state can
wind up paying more for intermediate
care in one case than for skilled care in
another. The highest reimbursement
rates are received by state institutions

because they include ancillary services,
e.g., physicians and drugs, in the basic
rate. The current caps on Medicaid
reimbursement rates are $48.26 a day
for skilled or intermediate care in a pri-
vate facility and $93-77 a day in a public
facility. In comparison, the average rates
charged to a non-Medicaid resident in a
private facility are $68.00-$74.00 a day
for skilled nursing care and $46.00-
$50.00 a day for intermediate care.

Reimbursement rates under Medicaid
have always been a source of conten-
tion between the state and the local
nursing home industry. Nursing home
administrators cite them as the major
reason for the existence of Medicaid
discrimination, e.g., refusal to accept
Medicaid patients, discharge of resi-
dents who become eligible for Medi-
caid after exhausting their own resour-
ces or requiring applicants for admission
to pay private rates for a minimum
period, usually two years or more.

Although Delaware has never re-
quired that licensed facilities accept
some Medicaid patients as a condition
for licensing, our neighbor, New Jersey,
has done just that and has successfully
defended its position in court. See New
Jersey Ass'n of Health Care Facilities v.
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Finley, 402 A.2d 246 (N.J. Super., 1979),
aff'd, Matter of Health Care Adminis-
tration Board, 415 A.2d 1147 (N.J.,
1980), appeal dismissed, cert, den.,
Wayne Haven Nursing Home v. Finley,
101 S.Q. 342 (1980).

There is one other significant wrinkle
in the Medicaid nursing home program
that does not apply to any other Medi-
caid service: applicants who meet a
medical needs test can be covered even
though their incomes exceed the Medi-
caid eligibility limit. In Delaware, a per-
son with a monthly income of $585.00
and assets of $1,600.00 (not counting
up to $1,500.00 in burial fund) may be
eligible for nursing home care. The
only problem with this exception is that
it may force such people into nursing
homes because they may be ineligible
under Medicaid* or other State pro-
grams to receive home health services.
It also limits a resident's discharge
options. Once you leave a certified
nursing home, you lose your coverage
unless you transfer to another one.

* Medicaid patients now occupy more
than half the skilled and intermediate
care beds in approved facilities in
Delaware.

Regulation in Delaware
A new or proposed nursing home

must secure a "certificate of need"
before it can apply for a state license.
Standards for awarding certificates have
changed in recent years. They stress
more and more the kind of care the
applicant intends to furnish and less the
need for beds perse. This more realistic
approach has resulted in a surge of
approvals, primarily for something
known as a "life care facility", where
residential care is the principal busi-
ness, and skilled and intermediate care
wait in the wings until residents who
become ill really need them.

Armed with a certificate of need, the
applicant must next meet the licensing
requirements of Title 16, Chapter 11 of
the Delaware Code. If the applicant
wants to be eligible for Medicare or
Medicaid, it must also meet the federal
regulations found in 42 C.F.R. Part 405
and administered by the Health Care
Financing Administration (HCFA) of
the Department of Health and Human
Services (HHS). Responsibility for deter-
mining compliance with both state and
federal regulations lies with the Office
of Health Facilities Licensing and In-
spection of the State Division of Public
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Health. This office is severely under-
staffed. At one time the federal govern-
ment paid the State the full expense of
reviewing the federal programs. A fed-
eral cost-cutting measure that coincided
with a similar State cutback, forced a
reduction in staff. Although the number
of professional staff members has since
returned to its previous level, the num-
ber of licenses and nursing home beds
has increased significantly. In addition,
this Office's review role is not limited to
nursing homes, but includes hospitals,
clinical laboratories, hospices, etc. As
always, when one trys to do more with
less, the quality of work has to suffer.

In Delaware, when it comes to regu-
lation, there is built in conflict of inter-
est. The Secretary of the Department of
Health and Social Services and the
Director of the Division of Public Health
are responsible for the operation of five
major health facilities as well as the
Office of Health Facilities Licensing and
Inspection. They also constitute the
Board of Public Health, which hears
nursing home cases. Thus the Secretary
and the Director are put in the uncom-
fortable position of having to enforce
regulations that they are also com-
manded by law to obey.

Enforced and improved regulation is
a major goal of all nursing home advo-
cates. In the early 1980s, HCFA issued
proposed regulations for skilled and
intermediate care facilities. For about
two years, there were regional and
national hearings that prompted exten-
sive responses from nursing home ad-
vocacy groups, including nursing home
residents, and the nursing home indus-
try associations. After all that outpour-
ing of concern, the federal government
placed a moratorium on any regulation
changes and Congress appointed a
National Task Force on Long-Term Care
Regulations, which held public hear-
ings last fall to ventilate the same issues.
However, as long as government, fed-
eral and state, continues to underfund
enforcement, the imposition of new
regulations will not have much effect
on the actual care received by nursing
home residents.

Medicaid and state laws also provide
for Patient's Rights.* The Delaware
statue 16 Del. C,Section 1121 etseq.was
borrowed in totofrom Maryland. Unfor-
tunately we used the original Maryland

* Our statute, expressive of decent
concerns, is a model of right thinking as
noble as a Boy Scout's oath, and just
about as legally potent.
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law instead of the amended version,
which corrected such oversights as lack
of any enforcement provisions. Our sta-
tute professes to uphold all rights found
in most model laws. The problem lies
in enforcement, for violations carry no
penalties.

Today, as never before, nursing
homes are admitting older and sicker
patients probably because of hospital
response to the DRG Program.* Nursing
home residents are less able to register
their complaints and pursue their rights
without third party assistance. Investiga-
tion of complaints of violation of the
Patient's Rights law has been delegated
to the Nursing Home Ombudsman Pro-
gram, which is located outside the State
system in a private agency. It is currently
headed by Marietta Wooleyhan, the
Nursing Home Ombudsman for Dela-
ware. This federally-sponsored program
currently mandated by the Older Amer-
icans Act evolved from a series of model
programs set up in 1972 to assist nurs-
ing home residents by improving the
quality of care. The Ombudsman re-
ceives complaints principally about the

* See Judith Schuenemeyer's article on
the DRG Program in this issue.

lack of care, poor quality of care, physi-
cal and emotional abuse or neglect by
staff, loss of personal possessions, abuse
or poor administration of drugs, unne-
cessary use of physical restraints, poor
food, uncleanliness, lack of privacy, loss
of freedom to do anything that would
conflict with the sacrosanct rules of the
facility, lack of physicians' services, mis-
use or mishandling of residents' funds,
and involuntary transfer either within
the facility or out of it.

Many residents and families don't
complain. Are there no problems? Or is
there is a more insidious reason for
such a silence—a fear of retaliation?
Those who do complain frequently
request anonymity. My experience con-
vinces me that this fear is a very real one.
You have to respect a fear of retaliation
expressly forbidden by our Patient's
Rights law, because it is almost impos-
sible to prevent.

In my estimation, the most important
right guaranteed by our law is the resi-
dent's "right to be treated with consid-
eration, respect and full recognition of
his or her dignity and individuality." 16
Del. C, Section 1121(1). In many set-
tings in our society, we treat the elderly

as helpless, dependent, and incapable
of making even the most minor deci-
sions. This is especially true in institu-
tions such as hospitals and nursing
homes. Few nursing home residents
have been declared legally incompe-
tent, but many are treated as if they had
been and are held in virtual protective
custody. I do not say that nursing home
residents can function at full mental
capacity, but that their limitations should
be accommodated and not seized upon
as an excuse for indignities. Too often I
have seen what amounts to a presump-
tion by staff of a resident's lack of men-
tal capacity. Attitudes reflecting such
presumptions soon become self-ful-
filling.

While I was at the Division of Aging,
we funded a short-term therapy pro-
gram for nursing home residents whom
the staff had identified as almost non-
responsive to verbal stimuli. By the end
of the program, the therapist, herself a
senior citizen, had all the residents talk-
ing and sharing memories. The key to
this therapy was recognition of the self-
worth of each individual in the group.
The approach works, but it takes time
and skill.

Give a Special Gift that says
"I'm thinking of you..."
to a Senior in your family.
The DELAWARE SENIOR CITIZEN news-
paper is published to serve the Seniors in our
state with information they need... about
Social Security benefits, changes in legisla-
tion, special programs, discounts from area
merchants as well as lots of news about what
is happening in Delaware... Plus there's
travel tips, cultural events and leisure-time
ideas... All printed in large type that Seniors
enjoy to read.
A gift subscription to Uncle
Jim who lives alone, to Grand-
mother in the nursing home,
or to Mom and Dad who just
moved to a nearby retirement
community is a nice way to
keep in touch... for them and
for you.
The subscription fee is $2.00
for 12 issues . Please make
your check payable to:

NAME

DELAWARE SENIOR
CITIZEN, INC.

1901 N. Market Street
Wilmington, DE 19802
Phone: 651-3425 or 656-1125

RETIREMENT
HOME

ADDRESS

CITY

GIFT FROM

STATE

PHONE

ZIP
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It is my belief that the attitudes of a
nursing home staff determine the qual-
ity of care and the quality of life for the
residents. Nursing homes reflect a med-
ical model, but they are not pan of the
medical mainstream. (One of the most
frequent complaints of nursing home
administrators is their inability to get
physicians to visit their patients and to
complete the necessary documentation
required by law.) Nursing homes gen-
erally pay their nurses less than hospi-
tals and offer fewer benefits. The bulk of
residents' care is provided by nurse's
aides, who are frequently trained on the
job and often receive only a minimum
wage. We need to provide staff training
in geriatric nursing care, a rather recent
nursing specialty, in order to give the

best possible care to this at-risk popula-
tion. As long as we fail to do this, we can
expect complaints of abuse and neglect
to continue.

At this point, you probably believe
that I don't think that there is such a
thing as a good nursing home. That is
not true. When an applicant takes part as
much as he can in the decision to enter
a nursing home and the staff members
are enlightened and informed geriatric
caregivers, there is every reason to
believe that the applicant will adjust
well and receive good care.

In many cases, especially those of
really sick people, admission must be
handled by family or friends, often
assisted by medical social workers. The

Who's managing
the practice while you're

practicing law?
You made a big decision when you
left the firm to hang out your own
shingle. Now you need to make
another decision: Who's going to
manage the practice while you're
practicing law?

Let a General Business Services
Counselor help you. GBS Business
Counselors help lawyers manage the
day-to-day business affairs of their
practices—providing more than
accounting and computer services.
A GBS Counselor can help you:

• Improve collections and
cash flow

• Establish and implement a
business plan

• Develop strategies for
increasing profit

• Prepare guaranteed-correct
tax returns

• Analyze your computer needs
and assist in set-up

• Answer tax questions for you
and your clients

Find out how a GBS Counselor
can help your practice grow. Just
send your card to the address below
for a free no-obligation interview or
call (302) 658-7380.

Your area GBS Business Counselors:
Pauline M. Haddock
5 Log Church Road
Greenville, DE 19807
(302) 658-7380

Matt Lygate and Richard Blohm
1601 Milltown Road, Suite 3
Wilmington, DE 19808
(302) 998-8876

. GBS': General Business Services
' ' P.O. Box 4013,5 Log Church Road

Greenville, DE 19807

availability of the type of bed for the
care needed and the applicant's resour-
ces often determine where he is placed.
Such admissions are distressful to all
concerned and the pressures eliminate
any real choice. For example, when the
hospital staff and the doctors say that a
patient must be moved or lose Medi-
care hospital coverage, there is rarely
the time to determine the best place to
serve the patient's needs. Anyone who
reasonably expects to face such a deci-
sion for an elderly relation or friend
should take the time to visit as many
nursing homes as possible. Also one
should check the provisions in admis-
sions contracts. In a recent review of a
sampling I noted that the waiver of a
resident's right to security in the storage
and use of his personal possessions was
common.

I've known residents who were rela-
tively content in generally poor facili-
ties and I've known residents who were
very unhappy in excellent ones. When a
resident is placed in facility without
some effort to inform him of the rea-
sons for admission, unless he is coma-
tose or non-responsive to verbal sti-
muli, you can expect problems from the
outset. How a staff deals with such prob-
lems depends on the quality of their
training and the level of their skills in
handling emotional distress. Good care
depends on an understanding of the
resident as an individual, which means
much more than a mere grasp of his
physical limitations. Such understand-
ing cannot occur if the facility is under-
staffed or the staff is undertrained.

The health, dignity and security of
our elderly citizens who reside in nurs-
ing homes will remain at risk, just as
they were when they lived alone and
unsupervised or uncared for in their
private residences. They'll be at risk
until we find a way to put teeth in our
benevolent but edentate statutes and
use those teeth to chomp down on vio-
lators. Regulatory enforcement is a
necessity, not a luxury.
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. ..ANDNOWFORA WHIFFOFBRIMSTONE(DTLA PLEASENOTE)
The aged may be frail, but they can engage the services of robust
plaintiffs' lawyers.

Hospital Falls —Negligence
Rhonda G. Beldner, R.N.

In a world of highly publicized mal-
practice trials, where spectacular sums
are awarded by juries for severe dam-
age or loss of life incurred by relatively
young complaintants, we may tend to
overlook the cases of elderly clients
with terminal diseases, who sustain
injury or loss of life directly attributa-
ble to negligence.

Every year, thousands of these po-
tential cases against hospitals, physi-
cians, and particularly against nursing
personnel go unnoticed. One of the
most common sources of inadequate
nursing care contributing to complica-
tions and deatli of older patients is the
failure to minimize the risk of patient
falls during a hospital stay.

While it is the physician's responsi-
bility to order proper restraints once
alerted to a patient's predisposition to
fall, the hospital has an obligation to
prevent falls and to deal with the prob-
lem in its policy and procedure man-
ual. The hospital or medical center's
stated goal should be to alert the nurs-
ing staff of their responsibility in the
minimization of falls through identifi-
cation of "PTF' (prone to fall) patients,
while undertaking immediate treat-

: ment if preventive action fails.
A publication of the American Nurses

Association, Gerontonlogical Nursing
; Practice, states that it is the duty of
• nursing personnel to collect data on
: the health status of the older adult,
including the patient's ability to per-
form the activities of everyday living,
such as getting out of bed and walking

: unassisted. The health status data are
; collected from medical records, the
patient, those close to the patient, and
others responsible for the patient's
care. The typical nursing problem list
should enumerate a patient's strengths
and weaknesses and evaluate them by
comparison with the norm. Nursing
goals should then be defined and spe-
cific approaches stated in order to
reach these goals.

How do these standards of care fit
into the real world of caring for the
elderly patient? Nursing personnel are
clearly responsible for insuring that a
patient's risk of injury from hospital
falls is minimal. Developing a nursing
diagnosis that takes into account a
patient's neurologic status, debilitat-
ing diseases, drug status, mental state,
sensory deficits, and age is the key to
minimizing that risk. Ideally documen-
tation of nursing care history includes
the patient's level of alertness, physical
or mental disabilities, previous falls,
sleep habits (e.g. the need to get up at
night), and current medications. Stand-
ard procedure should include orienta-
tion of patients to the location of
bathrooms, checking brakes on bed-
coaster, answering patient calls prompt-
ly, leaving the frame of the bed in the
low position whenever the nurse is not
in attendance, raising at least two side-
rails on every patient at bedtime, and
reporting wet floors or hazardous
conditions immediately.

When a patient is "at risk", further
precautions are recommended: escort-
ing ambulatory patients to the bath-
room or offering a bedpan at least
every four hours, use of a geri chair or
wheel chair with wheels in the locked
position, and the use of a jacket or
sheet restraint when necessary. For
example, if an elderly patient is admit-
ted to the hospital with a neurologic
deficit or an unsteady gait, consider
this patient at high risk of falling and
evaluate him accordingly. If a patient
also has a history of falls, or stronger
case exists for more extreme measures
in preventing falls during a hospital
stay.

Everyone who enters a health care
facility, including the terminally ill or
quite elderly patient, is entitled to
scrupulously attentive care. Nursing
standards exist so that care is optim-
ized for every patient. The professional
nurse has a duty to uphold these stand-

ards for all patients, thus minimizing
the risk to the elderly and terminally ill.

Rhonda Beldner, a graduate of Tern-'
pie University, School of Nursing has
wide experience in her profession,
ranging from work as an Emergency
Room ?iurse to the position of Assist-.
ant Director of Nursing at Doctors
Hospital in Hollywood, Flordia. Today
she is the Executive Director of Phila-
delphia Medical Advisors, fnc. In a let-
ter to DELAWARE LAWYER she en-
larges on the theme of her trenchant
observations above, the growing ex-
posure to malpractice as a result of an
increasing population of the elderly
and failure to apply techniques adapt-
ed to their special needs:

"In the past two years, I have been
the Executive Director of Philadelphia
Medical Advisors, a medical-consulting
firm. Numerous cases have come to
our attention from the state of Dela-
ware. As in every other state in the
United States, we have noticed that
most medical malpractice claims are
based upon poor communication be-
tween the medical staff and patients. In
addition, a further complication arises
when medical charts lack proper doc-
umentation. One hopes that, with an
increased awareness on the part of not
only the medical community but the
general public as well, better com-
munication skills will arise. People will
ask for more precise information and
medical personnel will be held re-
sponsible for giving optimum health
care."
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Parent
to Child-
Child
to Parent
Obligation
and Abuse
in America

Suzanne K. Steinmetz

THE MYTHICAL PAST
As formal institutions replace the role

of family in religion, education, occupa-
tion, and finance, the family is left with
its principal responsibility, the fulfil-
lment of the expressive needs of its
members. The way in which care is
provided, not the mere fact of provi-
sion, has become the measure of family
health. In our attempt to glamorize the
family of the past we have overlooked
the failures and idealized the strengths.
We have tended to blame contempor-
ary family related problems on changes
such as the two car family, the two
career family, increased occupational
and geographic mobility, a high divorce
rate, and the "pill". But there is abound-
ing evidence to refute the notion of
idyllic intergenerational relationships
in families of the past. Hareven, an
authority who has examined the institu-
tion of the family over time, observes:
"Families shared their household space
with other kin only as a last resort dur-
ing periods of housing shortages or
severe economic constraint."1

The family idealized in literature was
not the reality. Kent notes: "the three-
generation family pictured as a farm idyl
is common, yet all evidence indicates
that at no time in any society was a three
generation family ever the common
mode, and even less evidence that it
was idyllic." When three generational
patterns did exist it was for a short span
of time — while a young couple built
their home, or amassed resources need-
ed for settling new lands, or when the
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elder moved in to die. The shorter life
expectancy decreased the overlap be-
tween generations. Only the fittest sur-
vived; the weak and infirm, young and
old, without recourse to modern medi-
cine, succumbed quickly. Contrary to
the picture of the family gathered at the
bedsides of elders devoting 24 hours a
day to their care, elders continued
working until severe illness or death,
and were not dependent on their adult
children for prolonged care.

Colonial America often turned to the
Bible for family guidance. "He who
spares the rod hates his son, but he who
loves him disciplines him diligently."
(Proverbs 1:24) Children were com-
manded to: "Honor thy father and thy
mother that their days be Jong upon the
earth." (Exodus 20:12). A 1646 law
declared:

If any children] above sixteen
years old and of sufficient under-
standing shall curse or smite their


