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Talk to us first.
Wilmington Trust, ranked

among the nation's ten largest
personal trust institutions,
maintains a fully staffed, full-
service office in Stuart, Florida.
We're knowledgeable in the
intricacies of Florida probate.
We know the procedures for
establishing Florida domicile
and can help discuss them with
your clients. We can continue to
offer the quality personal trust,
estate and investment services
that your clients are using in

Delaware. If they're also
maintaining a northern address,
we can coordinate with you and
your client to provide an excel-

WILMINGTON
TRUST

lent combination of services—
yours and ours. Suddenly, 1,500
miles may seem like a very short
distance.

To find out how we can help
you continue your rela-
tionship with your clients/
who are moving to
Florida, call me,
Doug Poulter,
President, (305)
286-3686. Or
write: Suite 144,
900 East Ocean Boulevard,
Stuart, Florida 33494
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.re there any car dealers
left in the world

who still practice the fine art
of attention to detail?

Precious few.
Xcw Front Wheel Drive
Delaware Cadillac
Fleetwood
Sedan.

Compare a Delaware
Cadillac with any

oilier luxurious
automobile.

WINNER NATIONAL SERVICE EXCELLENCE AWARD

Delaware Cadillac
Attention to Detail

Pennsylvania Avenue !
& DuPont Street

(^ Wilmington, Del.
(302) 656-3100

Open Monday, Wednesday and Thursday 8 a.m. to 9 p.m.;
Tuesday and Friday 8 a.m. to 6 p.m.; Saturday 10 a.m. to 4 p.m.
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EDITORS' PAGE

Many thanks to the formidably gifted
Frances West, Secretary, Department of
Community Affairs, who somehow
found time to design this issue, to corral
the writers, and to wheedle them into
some semblance of obedience to our
necessarily elastic deadlines.

This is the age of the consumer, who
knows at long last that the wheel that
squeaks is the wheel that gets the
grease.

Back in the consumerist dark ages
thirty years ago or more, a Marine cor-
poral named Frank Farkas bought an
automobile that turned out to be a trea-
cherous mechanical mess. Getting no
satisfaction from the seller, he embla-
zoned it with painted lemons and drove
it (when it functioned) provocatively
past the place of purchase. (How's that
for gaudy alliteration?) Farkas was
arrested and charged under some ante-
diluvian city ordinance with commer-
cial slander. He stood firm, assened his
constitutional right of free speech, and
emerged victorious.

What a turnabout! Today the consu-
mer is the suer, not the sued. (See
Richard Herrmann's article, Cave
Emptorem).

The surge in consumer awareness of
rights and pitfalls has enveloped all
segments of the populace. After the
publication of the Summer 1985 issue
of this magazine, which was devoted to
the rights of the elderly, I began to
receive samples of literature useful to
those whom we so patronizingly call
"senior citizens".

One in particular, a consumer-
oriented comic strip, arrested my atten-
tion. (Yes, a geriatric comic strip! What
next? A shriveled, graying Superman,
who leaps tall dog houses in a single
bound?) The heroine of this piece is a
lady of sunset years, expen at defanging
consumer frauds. She is called "Thelma
Thwartem" in the give-away name style
of Restoration comedy. To put not too
fine a point upon it, Thelma is a smug
sanctimonious old broad. She chortles
at the stupidities of her cronies, who fail
to deter burglars by turning on lights
when they leave home to visit the free
blood pressure clinic or who naively
disclose their Mastercard numbers to
the slick types who offer bargains over
the telephone. Words of insufferable
consumerist wisdom balloon from
Thelma's withered lips in the best tradi-

tion of didactic funny papers. (Why
Thelma has any friends left to hector is
puzzling, but perhaps the dwindling
social circle of the aged explains her
otherwise impausible popularity.) The
point of all this is that people from every
walk of life and every segment of the
population are wising up to their rights.

But the consumer is not wholly the
pampered darling of the courts. He is
expected to exercise some rudimentary
common sense when offered shares in
the Brooklyn Bridge. And this is why the
Division of Consumer Affairs, over
which Secretary West presides so ably,
maintains a definitive library of consu-
mer literature. It is the sensible philo-
sophy of the Division that it best per-
forms its role when it educates and
liberates a collective public intelligence
befuddled by junk food and greedy
daydreams. May this issue of DELA-
WARE LAWYER do the same.

WEW

LETTER TO THE EDITORS
Dear Sirs:

In their Fall 1985 article "Uncivil Dis-
obedience" Mmes. Jayne, Rosenthal,
and Sloan conclude that when citizens
protesting abortion "attempt to shut
down family planning and reproductive
health clinics . . . they go beyond their
constitutional rights of free expression."
This is precisely the kind of result-
oriented, anti-democratic thinking that
led the Supreme Court to invent, out of
thin air, a constitutional "right" to abor-
tion in Roe v. Wade, 410 U.S. 113
(1973)- This abuse of judicial power
ought to make every citizen uneasy,
regardless of his or her views on
abortion.

Even Mmes. Jayne, Rosenthal and
Sloan do not attempt "to debate. . . the
pros and cons" of Roe v. Wade. The
decision lacks any basis in constitu-
tional precedent and the Supreme Court
no longer attempts to defend it either.
Paradoxically, however, the Court now
adheres to Roe v. Wade as a matter of
"stare decisis." City of Akron v. Akron
Center for Reproductive Health, 462
U.S. 516, 103 S.Ct. 2481, 2487 (1983).
And so we are stuck with a "constitu-
tional" regime of abortion on demand
that is virtually immune from demo-
cratic change. No wonder that a few
frustrated extremists blow up abortion
mills. With less provocation, other pro-
testors once dumped tea into the Bos-
ton Harbor.

Our revolution was not fought to
establish government by judges, law
professors or social scientists.* How-
ever enlightened, the Supreme Court's
belief that abortion should be permit-
ted was no basis to strike down state
laws to the contrary. As Justice O'Con-
nor stated in her dissenting opinion in
City of Akron, "the Constitution does
not constitute us as "Platonic Guar-
dians", nor does it vest in this Court the
authority to strike down laws because
they do not meet our standards of desir-
able social policy...'" 103 S.Q. at 2505,
quoting Plyer v. Doe, 457 U.S. 202, 242
(1982). (Burger, C.J., dissenting).

If a citizen views abortion as morally
equivalent to murder, why should he
not resist it by any means, even violent
means if necessary? The answer, of
course, is that citizens should respect
the institutions, procedures and laws
established under the Constitution. But
what Constitution should citizens be
faithful to when judges (and right-
thinking persons like Mmes. Jayne,
Rosenthal and Sloan) hold that consti-
tutional rights may be created or abol-
ished to fit the social agenda of the day?

Sincerely,
Gregory A Inskip

* It is just as well. Consider the fruits of
previous liberal social policy initiatives:
the poverty of women cut adrift by no-
fault divorce laws; the destruction of
poor families and proliferation of poor
unwed mothers following welfare sub-
sidization of unwed motherhood; and
the misery of homeless people freezing
and starving after court-ordered dein-
stitutionalization of the mentally ill GAI

ATTENTION

ATTORNEYS
SEEKING PUBLISHER
National Publishers seeking
one or two volume reference
books of interest to Delaware
and/or National attorneys.

Reply to:

Delaware State Bar Association
Carvel State Office Building

820 N. French Street
Wilmington, DE 19801
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Caveat Emptor
1776-1986

Frances M. West

Frances West, architect of this issue of
DELAWARE LAWYER, zs the Secretary' of
the Department of Community Affairs.
She served in that capacity under former
Governor duPont and, reappointed by
Governor Castle, serves today. Her expe-
rience in consumer matters goes back to
the early 1970's when former Governor
Peterson named her the first Director of
the Division of Consumer Affairs. That
interest led her to become a founding
member and Vice President of the Na-
tional Association of Consumer Agency
Administrators. She is also Vice Chair of
the National Council on Patient Infor-
mation and Education.

Frances's experience in government
is not confined to consumer matters:
she ivas the first female Highway Com-
missioner in Delaivare. She brings to her
role in government a varied experience
as educator and lauyer. She once
chaired a New Jersey high school science
department and is today a member of
both the Delaware and Pennsylvania
Bars.

Millions, perhaps trillions, of words
have been written during the last thirty
years for and about the modern con-
sumer—how he/she thinks, behaves,
and is influenced; what rights and re-
sponsibilities exist for both consumer
and seller in the market-place; which
risks should be contemplated before
venturing into the retail "jungle" to
avoid getting ripped off; which reme-
dies, legal and administrative, are avail-
able to seek redress for injured parties;
which political leaders, agencies, and
causes support "consumer protection";
all of which has raised to a new con-
sciousness and identity the common
understanding of today's American
consumer.

In the 1950s, Gailbraith's TheAffuent
Society, Vance Packard's The Status
Seekers and The Waste Makers began
the proliferation of media outpourings,
attempting to analyze the American
consumer who emerged from decades
of deprivation imposed by the eco-
nomic harshness of the Great Depres-
sion, followed by the rationing of house-
hold commodities During World War II.
The "consumer" issues of the 1940's
were inflation, price stabilization, hous-
ing shortages, rent control, and pro-
posed social security legislation. Dur-
ing the late 1940's and through the
1950's, Consumer Reports, published by
Consumers Union, began to feature
articles on chemicals in foods, meat
inspection, and finance schemes. It was
largely a voice crying in the wilderness.
The relatively stable consumer econ-
omy of the 50's did not galvanize con-
sumers to riot or to seek redress of grie-
vances as they pursued the trappings of
the good American life. The settlement
of surburbia required one or more new
cars for the commuting spouse and the
suburban mother, new appliances for
the new tract house, and a variety of
household goods that were new to the
market. (Many of the mechanical, elec-
trical, and thermal gadgets were pro-
ducts of a wartime technology con-
verted to the production of peacetime
goods.) Because of the emerging con-
sumer economy, the availability of credit
to "buy now and pay later", and the
daily exposure to the media advertising
through a new form, television, the
"middle-class" American became the
target of industry and finance interests
to help expand our economy. When my
own children were in high school in the
late 70's, I restricted their TV viewing,
admonishing them to study instead.

Their occasional retort would query,
"Mom, didn't you watch TV when you
were a teenager?" My response, of
course, as a child born between the
Depression and World War II, was that
"When I was a child, TV wasn't invented
yet!" In final retort, my kids would
cajole, "Mom, you're not that o\d."

In fact, the TV set entered the family
living room just before 1950 (remember
the 7" sets with magnifying lenses at-
tached) so the whole family and neigh-
borhood could watch. By that time my
generation had managed to survive
infancy and our formative years without
Saturday morning cartoons telling us
what cereal to eat or which toys to
hound our parents for at Christmastime.
A daily presence in the American home
gave the advertising industry a whole
new field for pitching products and ser-
vices to new target groups. Saturday
morning cartoons with slick, exagger-
ated claims and promises made instant
consumers out of two- and three-year
olds whose whines could be heard in
supermarkets and toy stores as they
demanded the latest advertised sugar-
coated cereal or road-racing toy. Even
though these children couldn't read,
they indeed influenced the spending of
millions of dollars on products adver-
tised to them as consumers. These same
infants grew up to be teenagers who
spend billions of dollars of their own
and influence the spending of billions
more on their march to independence,
which now occurs legally at eighteen.

The American housewife wasn't ig-
nored either. Marvelous miracle clean-
ing aids were offered, usually by some
sweet and young thing with nary a hair
out-of-place as she waltzed through
her house work accompanied only by
her "White Knight".

The upshot of the 50's advertising
blitz created a consumer mentality that
by the 60's began to recoil from the
deceptive advertising, false claims, poor-
ly designed or manufactured products,
and high-pressure sales and financing
pitch.

Although consumer protection hit
the headlines as a "new" public policy
issue in the 1960's, it had, in fact, been
around as a governmental responsibil-
ity and a subject of intermittent public
concern since the beginning of our
Nation.

As consumer protection can be de-
fined as government regulation of some
marketplace economic activity, the his-
tory can be traced to very real events
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that shaped the quality of life for every
American as a consumer. Early govern-
ment functions provided for a money
system, uniform weights and measures,
regulation of home markets and foreign
trade, and other aids to commerce.
Regulation of economic activity was
provided for in the Constitution, em-
powering Congress to "regulate com-
merce with foreign nations, and among
the several states, and with the Indian
tribes," and to "fix the Standard of
Weights and Measures". States were
active in the regulation and promotion
of commerce from the Revolution to
the Civil War. During the nineteenth
century Pennsylvania legislated inspec-
tion of foodstuffs, leather, tobacco, lum-
ber, liquor, and gunpowder. The prim-
ary purpose, however, was to further the
development of commerce. Consumer
benefit was incidental.

Post Civil War state regulatory activity
was aimed at curbing abuses of railroad
companies, against discriminatory pric-
ing practices and exhorbitant rates. Pas-
sage of the "Grange laws" in midwest-
em farm states in the 1870's and 1880's
were the result of Grange organized
activity.

In the Wabash case in 1886 the
Supreme Court held that states could

not regulate railroad traffic within their
own borders, even in the absence of
congressional regulation. The result was
the Interstate Commerce Act of 1887,
which was significant in the develop-
ment of consumer protection. It was the
first comprehensive federal regulation
of a particular industry and it estab-
lished the precedent of the independ-
ent regulatory commission. (Later con-
gressional action established the Federal
Trade Commission, and the Consumer
Product Safety Commission.)

The twentieth century brought many
changes in the consumer marketplace.
The European immigrations after the
Civil War provided a large, cheap labor
force to fuel the Northeast and Central
urban industries. Citizens in urban com-
munities no longer raised their own
foodstuffs. The manufactured clothing
industry in the East produced apparel
for everyone, and large residential build-
ings were constructed in cities (later
urban slums) to house the un-landed
worker. The emerging modern pack-
aged goods economy of an increasingly
specialized, nonagrarian society brought
new problems of safety and whole-
someness in foods and medicines pro-
duced in bulk.

Good Grooming begins at the

3 Locations to Serve You
Bank of Delaware Bldg. - 656-5900
Wilmington Trust Center - 652-2010

• Barley Mill Plaza - 994-8882

MEDICAL OPINIONS THAI
STRENGTHEN YOUR CASE

For medical malpractice, personal injury or
hospital negligence cases

Testimony, depositions, interrogatories, evaluations,
written opinions stated within reasonable medical certainty
• Over 300 Board-certified • Dependable follow-up

experts • Personalized support and
• Immediate service assistance

..MedicalAdvisors
Two Bala Plaza • Suite 300

Bala Cynwyd, PA 19004
(215)667-4272

The Pure Food and Drug Act of 1906
came after a twenty year piecemeal
approach by the federal government to
respond to adulterated and synthetic
food products. The impetus for these
regulations came not from the consu-
mer, but from farmers whose markets
were being invaded by cheaper substi-
tutes. (Restrictions on margarine still
exist in major dairy states.)

The second issue was inspection,
principally of meat, which, with bank-
ing and railroad regulation, is the oldest
of American regulatory systems. Since
1865, laws had been passed dealing
with importing of diseased cattle and
swine, health of cattle exports, inspec-
tion of live animals, and meat inspec-
tion. Again, the impetus for standards
came from meat packers to maintain
their competitive advantage in a world
market, and the resulting protection for
consumers was incidental.

New technology such as refrigera-
tion, centralization of the industry, and
use of preservatives led to national dis-
tribution of products by individual firms.
The use of chemicals to disguise stale or
rancid foods led to state regulations,
later struck down by a Supreme Court
holding that goods shipped in original
packages in interstate commerce were
exempt from state interference. Farm
organizations brought about the crea-
tion of state departments of agriculture
with power to take action against sellers
of adulterated farm products. State agri-
cultural chemists organized themselves
as the National Association of State
Dairy and Food Departments and pro-
ceeded to lobby for a national law. Dr.
Harvey W. Wiley, a USDA chief chemist,
was the nation's leading crusader for a
pure food and drug law. He carried his
appeal to Congress and to the public, as
would Ralph Nader sixty years later.
Citizen groups, The Federated Women's
Clubs of American and Consumers
League of America, were instrumental
in applying public pressure.

Then Upton Sinclair's expose of the
meat packing industry, The Jungle, hor-
rified the nation and led subsequently
to the passage of the Pure Food and
Drug Act in 1906. A compelling parallel
can be made to Ralph Nader's Unsafe at
Any Speedand the subsequent passage
of automobile safety legislation in 1966.
The real forces behind both pieces of
legislation were public opinion aroused
by media sensationalism and progres-
sive politics. (President Theodore
Roosevelt and Presidents Kennedy and
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Announcing the birth of a new era
in health care choices

Introducing BlueMax
Now you have the maximum in choices and

services from Today's Blue Cross Blue Shield o!
Delaware. Choices that reduce your paperwork
and lower your out-ot-pocket expenses.

When you make a BlueMax choice, you select
from the broadest range of outstanding health
benefit programs, including these:

Total Health Plus
Delaware's newest health care organization.

Total Health Plus gives you comprehensive care
with low out-of-pocket expenses through carefully
selected independent physicians. Physicians who
practice in their own offices in communities
all over Delaware.

The HMO of Delaware
The ultimate in centralized health care

designed for today's lifestyles. Doctors' offices,
x-ray and lab services, pharmacy and optometry
departments are all accessible at a single care
center. You select a primary care team to
coordinate all your personal or family care from
routine physicals to hospitalization.

DentaHealth Plus
A prepaid approach to dental care that focuses

on keeping teeth and gums healthy. It covers your
entire family in full for regular checkups, fluoride
treatments, x-rays. And offers restorative services
at greatly reduced rates—all through select dental
offices throughout the entire state.

: ""} p£--rC Blue Cross
j ' £ £ n % ''': I Blue Shield
, "%A\iN^_ ... * '•* of Delaware

CURB
Adds cost-saving benefits to Blue Cross

Blue Shield programs. CURB helps you avoid un-
necessary surgery and lengthy hospital stays
through a simple pre-admission review, second
surgical opinions and coverage for outpatient
surgery.
For all you need to know about today's new
health care alternatives, just remember BlueMax
... because there's a BlueMax choice perfect for
you. Ask your employer.

Max
The maximum in health care choices

CARRY THE CARING CARD.®
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Many times the legal advisor to businesses and professionals perceives
the need for financial expertise as an important element of his service to
the client. We at Wade & Santora recognize the value of this inter-
relationship to clients.

Call or write:

SUITE 300
ONE COMMERCE CENTER

TWELFTH AND ORANGE STREETS
WILMINGTON, DE 19801

(302) 654-7770

Experts In home health
care need assessment and
evaluation based on 63
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VNA...
for superior

home
health care

services

The VNA of Delaware is the organization you or
your physician should call when you or some-
one you love needs the best home health care
available. Only the VNA offers this comprehen-
sive range of services: • Skilled Nursing
Care • Chemotherapy • Nutrition

Counseling • Health Counseling • Physical,
Occupational and Speech Therapy
• Homemaker • Home Health Aide • Social and

Financial Evaluation • Stoma Therapy • I.V.
Therapy • Arrangement for use of Medical
Equipment.

For over sixty years the VNA has provided
home health care services that meet the highest
standards. Our reputation has been made by the
RNs and other VNA professionals who have
consistently delivered excellent health care.

Now, you know about the VNA. When you
need home health care, the VNA is your very
best choice.

The largest statewide multi-
service home health care
organization.

The Visiting Nurse Association of Del-
aware is a non-profit organization. The
VNA accepts Blue Cross-Blue Shield,
CIGNA, Medicare or Medicaid and
other health insurance policies.

^Visiting
(^Association

ofDelawSre
For more Information, In Wilmington, 2713 Lancaster Ave. call 658-5205, In Newark call 366-
8773, in Kent County call 422-2010 and In Sussex County call 856-3886 toll free.

Johnson) One should also note that
muckraking in 1906 succeeded in arous-
ing public opinion because of the rise
of cheap mass market magazines made
possible by new technologies in print-
ing and paper production. The maga-
zines continued to campaign against
patent medicine fraud. There is general
agreement that the crusade for clean
meat and pure food and drugs was an
integral part of American Progressivism,
which was part of a general reform
movement. Reformers began increas-
ingly to talk about the "common man",
the "taxpayer", and the "consumer",
helping to create consumer awareness.

Before 1918 major campaigns launch-
ed by advocates of consumer protection
included standardization of containers,
quality grading of food, and labeling.
World War I and the 1920's saw no
major new issues. After World War I,
however, the exodus from rural Amer-
ica to the cities continued increasing
the number of urban consumers.

Consumer interest emerged during
the Depression and New Deal, again
focusing on food and drugs.

The Federal Food, Drug and Cos-
metic Act was signed into law on June
25, 1938 after several years of adminis-
tration, public, and congressional
wrangling over how much authority the
FDA would have. The elixir sulfanilam-
ide tragedy, in which 107 persons died
after taking an untested drug made with
a toxic solvent, provided final impetus
to passage. The new Act was tougher
than the original Act of 1906 and includ-
ed cosmetics and medical devices. Mis-
branding, warnings, labels, drug testing,
therapeutic claims, dyes, adulteration
were all addressed in the regulations.
However, Rexford G. Tugwell, Assistant
Secretary of Agriculture, who had cam-
paigned for a tougher bill, accused
Congress of selling out to every shabby
interest. The weaknesses in the 1938
legislation became the subject of con-
troversy in the early 1960's when the
safety of drugs again became a congres-
sional issue.

There were attempts during Presi-
dent Roosevelt's terms to involve con-
sumers in representing their interests in
various councils of government, but
with little power or say in matters of
importance, they were largely ineffec-
tive. Rather, the record would show that
consumers were unable to prevent len-
ient enforcement, regulatory weakness,
and the shift by agencies with consumer
protection responsibilities from regula-
tor to partner of the regulated. Volun-
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tary compliance, a doctrine by which
regulatory agencies should not act to
police or enforce, but rather to cooper-
ate, compromise, obtain compliance,
persuade, has been and still is the tactic
of choice for most regulatory agencies.
(Later FTC and CPSC.)

One reason given has been inade-
quate resources to do the job, what with
inflation and the expansion of the regu-
lated industries.

The Federal Trade Commission, the
granddaddy of state and local consumer
protection agencies was formed in 1914
"to prevent the free enterprise system
from being stifled or fettered by mono-
poly or corrupted by unfair or deceptive
trade practices." Originally concerned
with antitrust, the FTC has now tackled
false advertising.

Auto Safety emerged in 1965 and was
in the opinion of many activists, the
"break through" issue. Auto safety bills
were passed piecemeal by Congress
from 1962 to 1964, the most important
of which required the General Services
Administration to set safety standards
for cars purchased by the government.
Ralph Nader's Unsafe at Any Speed
heralded a new era of consumer protec-
tion as did the hearings on the prescrip-
tion drug industry held by Senator Estes
Kefauver's Anti-trust and Monopoly Sub-
committee, which investigated drug
prices and safety after the Thalidomide
tragedy. As in two previous eras of con-
sumer protection activism, drug safety
was a central issue creating a public
demand for action.

One issue of the 60's that began to be
identified with consumer activisim was

Truth-in-Lending. Originally champi-
oned by Senator Paul Douglas in the
early 60's, Truth-in-Lending (which
required full disclosure of interest costs)
did not become law until 1968, after
years of congressional wrangling.

In the two major issues of the past,
Presidents Theodore Roosevelt and
Franklin Roosevelt publicly supported
food and drug regulations. Presidents
John Kennedy and Lyndon Johnson
made consumer protection proposals a
major part of their legislative programs
unlike the presidential administration
of the 1950's. President Kennedy's 1962
consumer message to Congress pro-
claimed four "rights of consumers" and
pledged his support for consumer rights
to safety, to be informed, the right to
choose, and the right to be heard.

Consumer Protection had come of
age as a generalized category of issues,
not just drug or auto safety. Ralph Nader
was proclaimed "Consumer Crusader"
on a Newsweek cover story. Govern-
ment intervention and regulation in the
consumer marketplace was conceived
as necessary by the public and policy
makers alike.

The marketplace of the 70's had
become more complex, more techno-
logical, full of new household products
never before made. Problems with can
openers, color television sets, etc. all
created new awareness of consumer
rights to service, repair, replacement,
and refund. The government was impli-
cated as the ultimate guarantor of con-
sumer rights.

Consumer protection as a State govern-
ment responsibility began in the late

1960's. Delaware's Division of Consu-
mer Affairs was started in November,
1970, after Governor Russell Peterson
supported a reorganization of 150 plus
agencies, boards and commissions of
State government into ten cabinet de-
partments. Consumer Affairs was the
only brand new agency created. An ex-
New York/New Jerseyite was appointed
Director in Delaware. Delaware's con-
sumer problems were similar to those
in surrounding states. Mom and Pop
stores were disappearing, replaced by
franchises, not always owned by local
business men. Business crossed the
borders from Pennsylvania, New Jersey,
and Maryland to sell products and servi-
ces to Delawareans, often leaving the
consumer "unsatisfied". The use of
credit by more and more households
created much misunderstanding and
opportunity for fraud and misrepresen-
tation, as consumers were unaware of
their contract rights as well as of the
intricacies of the credit industry. The
"buy from your neighbor" and a local
economy governed by a handshake to
seal the bargain were gone.

Media continued to hype new pro-
ducts. One by one, states, some coun-
ties, and even cities started local con-
sumer protection offices legislated by
state or local political jurisdictions. Most
states adopted some form of the Con-
sumer Fraud Act patterned after the FTC
Act. Enforcement in some states was
and still is solely in the Attorney Gener-
al's office. Some states like Delaware
created agencies to provide enforce-
ment, consumer information, media-
tion, and counseling.

KRESTON LIQUOR MART
INC

DELAWARE'S LARGEST & MOST COMPLETE
LIQUOR STORE
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9 AM - 9 PM
DAILY

904 CONCORD AVENUE
CONCORD PIKE & BROOM STREETS
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Ample Parking on Our Lot

652-3792

DELAWARE LAWYER, Winter 1985



Advertisers List
AAA World Travel 77
Airport Porsche 47
Airport Shuttle Service 46
Associated Construction

Technologies, Inc 10
Bellevue in the Park 27
Bell'Supply 19
Berger Bros. 31
Blue Cross Blue Shield 7
Corporation Service Co 48
Crossan Studio 33
Delaware Cadillac 1
Delaware Travel 13
Delaware Trust 16
Goldsborough Co 40
Greenville Wine & Spirits 3
Greytak 45
Investors Realty 25
Kreston Liquor Mart 9
Leon's Inc. 48
Lois Interior Design 27
Medical Advisors 6
Medical Quality Foundation 34
Med Law Consultant Group 11
Patterson Schwartz Realtors 41
Placers Temps 19
Radisson Hotel 41
Records Center 31
Edward H. Richardson 43
Rockwell Associates 14
Royal Imports 22
Shaving Mug 6
Simon, Master & Sidloiv 39
Union Park Pontiac 36
University of Delaware 21
Visiting Nurse Association 8
Wade & Santora 8
Winner Group Leasing 15
P. Gerald White 30
Wright & Simon 46

In dealing with our adver-
tisers, please tell them you
saw their notices in these
pages. They make your
magazine possible.

The Editors.

Consumer officials banded together.
Two national presidential consumer
advisors, Esther Petersen and Virginia
Knauer, lent support to the formation of
a national professional organization.
(Betty Furness was also a presidential
advisor.) The National Association of
Consumer Agency Administrators form-
ed in 1976 continues to provide a net-
work for sharing enforcement tech-
niques, information, and issue develop-
ment. Industry, which had been per-
ceived in the 50's as hostile to consumer
interests, formed arbitration panels to
mediate consumer complaints about
advertising practices and such big ticket
items as major appliances, furniture,
home warranties, and automobiles.

The Chrysler Arbitration Board was
the first in Delaware to mediate new car
warranty problems. The Society for Con-
sumer Affairs Professionals was the cor-
porations' answer to NACAA. It institu-
tionalized the corporate consumer af-
fairs professional to develop educa-
tional, promotional, and community
materials to inform the consuming pub-
lic about the corporations' concern for
consumer interests.

State consumer issues during the 70's
saw the development of rules, regula-
tions, laws, information and advocacy
positions concerning door to door sales,
tenant-landlord issues, condominium
regulation, food and ingredient label-
ing, supermarket pricing, land sales,
health fraud, professional and occupa-
tional licensing, home improvement
regulations, "lemon" laws for new auto-
mobile purchases, securities regulation,
pyramid schemes, "Blue sky" laws, anti-
trust cases in the sale of consumer
goods such as mobile homes, metric

conversion, drug prescription labeling
and information, future service con-
tracts, and — most important — pro-
duct safety. Prohibitions of deceptive
trade practices were liberally construed
to find violations in the sales, service,
and advertising of goods to consumers
that caused confusion, misunderstand-
ing, and resulted in misrepresentation
or actual fraud as a result of some
intended or actual sale. 6 DEL CODE:
2511-2532.

Meanwhile, back in the nation's capi-
tal, Congress created the Consumer
Product Safety Commission (CPSC) in
1972 to "protect the public against the
unreasonable risks of injuries and deaths
associated with consumer products".
The CPSC appointed consumer agen-
cies in every state to act as liaisons. The
Commission enforces laws, bans pro-
ducts, orders recalls, conducts research
on potential hazards, and works with
industry to develop voluntary safety
standards. This approach is somewhat
softer than the standard approach of the
1970's, when standards for such pro-
ducts as bicycles were mandated. Since
May, 1973 CPSC has been involved in
102 voluntary standards projects, result-
ing in 62 new voluntary standards and
revisions of 29 existing ones. Examples
include infant furniture, (play pens,
strollers, and cribs) ladders, electric
blankets, extension cords, toy chests,
and upholstered furniture. Quality Con-
trol has reached the home product
industry as well as the major chemical
and industrial manufacturers.

During the 70's the FTC strengthened
its warranty laws, developed some rules,
but did not aggressively enforce its own
act. New credit laws defining fair billing
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A representative nosegay of consu-
mer literature available from the Div-
ision of Consumer Affairs. •

practices, equal credit opportunity, and
Truth-in-Lending revisions continued
what had started in 1968 as the use of
credit soared. During the 1970's, a bill
to create a federal consumer protection
agency different from the FTC or FDA
was introduced, debated, and allowed
to die for lack of congressional or
administrative support.

As we approach the next decade, the
future of consumer protection as a
government responsibility is unclear.
Certain federal protections involving
auto safety, food and drug enforcement,
and credit regulation will likely con-
tinue. Budget cutbacks have severely
hampered many consumer offices and
activities in other regulatory agencies.
The deregulation started in the late 70's
continues. Some state and local offices
have merged or closed. The response of
industry and such related business
groups as the Better Business Bureaus
and the Chambers of Commerce con-
tinue to espouse voluntary compliance
and consumer education and informa-
tion programs and materials as the best
way for an informed consumer to
achieve equity in the marketplace. In-
deed, the plethora of consumer hand-
books, guides, and information mate-
rials has furnished source materials for
high school and college classes in mar-
keting, advertising, and business sub-
jects. Magazines, newspapers, and other
media still include "helping hands",
"consumer's corners" and other "how-
to" columns. However, just as the muck-
raking of the early 1900's, and the media
sensationalism of the 1960's created the
appetite for consumer protection and
regulation, so may the decline of media
attention to consumer abuses and the
shift of attention to other public issues,
such as nuclear disarmament, budget
deficits, space exploration, bring about
a period of dormancy for consumer pro-
tection and awareness as we approach
the twenty-first century. If so, then the
battle cry of Caveat Emptor sounded by
the Ralph Naders of the 1960's will
become another historical footnote. It
will be decided by the public or the
politicians.

E q J
Credit

opportunity
* Act
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Vendor
Beware;
Consumer
Be Aware

Christopher J. Curtin

A mechanic walks to the repair shop
of a new car dealer in Kent County.
Threatened with loss of his job, he is
disgusted as he removes the dashboard
from a flashy demonstrator. He is care-
ful to write down the mileage of the
odometer; 44,000 miles. He removes
the odometer from the dashboard and a
retaining pin on the odometer. He spins
the dials on the odometer before re-
placing it. Now the car has only 6,000
miles. Another careful note is made.
The car is sold for top dollar.

The purchaser's complaints about
frequent repairs reaches the State Div-
ision of Consumer Affairs. A pattern is
noted. An investigation is undertaken
using the resources of the State Police
and the Attorney General. Subpoenas
issued. Search warrants are executed
and evidence is seized. The disgusted
mechanic is glad to unburden himself
to state investigators.

The State Police obtain arrest war-
rants for odometer tampering. The Div-
ision of Consumer Affairs issues a cease
and desist order for consumer fraud.
The Attorney General seeks and obtains
grand jury indictments for 12 counts of
theft (by deception) of the purchase
price of the cars. After the first day of a
planned three week trial, the dealer and
his corporation plead guilty to felony
charges and face penalties of seven
years in jail and restitution to the victims.

This case, which is a real one, illus-
trates many of the tools used in consu-
mer protection in Delaware.

Responsibility for consumer protec-
tion by the state government is shared
by two agencies whose joint philo-
sophy is "vendor beware; consumer be
aware." These agencies, the Office of
the Attorney General and the Division
of Consumer Affairs, apply a central
core of consumer protection statutes
and reach out in many directions to
combat fraud.

The Consumer Fraud Act
The Delaware Consumer Fraud Act*

is the fundamental statute defining con-
sumer fraud and providing the reme-
dies to combat it. The Act, like most
addressing fraud, is simple and all en-
compassing. The statute declares any
"deception, fraud, false pretense, false
promise, misrepresentation, or the con-
cealment or suppression or omission of
any material fact with intent" upon
which a consumer relies to be an
unlawful practice when made in con-
nection with the sale or advertisement
of merchandise. The core of the prohi-
bition is the making of a false or mis-
leading statement or by the conceal-
ment of material information, creating a
"condition of falseness."**

Courts generally interpret consumer
fraud statutes more expansively and
less formalistically than fraud at com-
mon law. As a result, many technical
requirements of the common law need
not be proved to win a case of consu-
mer fraud. For example, at common
law, a consumer had to plead and prove
a number of different "intents" on the
part of the defendant. Consumers were

* Six Del. C$2511, et seq.

**In re: Brandywine Volkswagon, Ltd.,
Del. Super., 306 A.2d 24, afj'd, Sub.
Nom. Brandywine Volkswagon, Ltd. v.
State, Del. Supr., 312 A2d 632 (1973).

required to prove that a defendant
knew the offensive representative was
false; that the defendant intended to
induce the consumer to act or refrain
from acting; that the plaintiffs action or
inaction was in "justifiable reliance"
upon the misrepresentation; and, of
course, the consumer had to prove his
monetary damages. Courts of equity
modified this strict rule only by permit-
ting a victim to recover where the
defendant's misrepresentation or omis-
sion was negligent or "innocent," that is
to say, where the defendant did not
know or believe that his statement was
false.

As the Delaware Supreme Court has
recently held, the Consumer Fraud Act
differs from the traditional common law
action for fraud and is even more liberal
than the equity definition of fraud.* The
Consumer Fraud Act requires no proof
that the defendant "intended" to make
a misrepresentation or an untrue state-
ment. Reliance on the misrepresenta-
tion need not be proved at all, let alone
whether reliance was reasonable. More-
over, there is no need to prove the
defendant's intention to induce the
action of the consumer. Proof of inten-
tion is required by the act onlywhen a
consumer relies on the failure of the

* Stephenson V. Capano Development,
Inc., Del. Supr. 462 A.2d 1069 (1983)-
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defendant to provide information about
a transaction "with intent that others
rely upon such concealment."

The definition section of the Act
further broadens its applicability. Al-
though misrepresentations are prohi-
bited "in connection with the sale or
advertisement of any merchandise,"
merchandise includes "objects, wares,
goods, commodities, intangibles, real
estate or services!' The last three items
are particularly important in expanding
the breadth of the Act. In many states,
real estate is not covered by the Con-
sumer Fraud Act. However, in Delaware
real estate cases have been particularly
important in defining the scope of the
Act. Moreover, "services" encompass
what might otherwise be questionable,
such as home improvements.

Courts have also given the Consumer
Fraud Act a broad reading in light of its
stated purpose:

"The purpose of this subchapter
shall be to protect consumers and
legitimate business enterprises from
unfair or deceptive merchandising
practices in the conduct of any
trade or commerce'm part or wholly
within this state. It is the intent of
the General Assembly that such
practices be swiftly stopped and
that the subchapter shall be liber-
ally construed and applied to pro-
mote its underlying purposes and
policies." 6 Del. C, 62511
(Emphasis added.)
The overall theme of protection con-

tained in this statement is both expan-
sive and limiting. For example, it has
been held that the statute does not
extend to the actions of an individual
who is not engaged in business other
than the single transaction that causes
the dispute, for example, where a per-
son sells his own home. However, the
"Purpose" injects the notion of "unfair-
ness" into the interpretation of the Act,
an idea not mentioned in the prohibi-
tions. Further, it permits enforcement
on behalf of businesses as well as con-
sumers. Finally, this section has been
read by Delaware courts to permit pri-
vate law suits under the Act. Private lit-
igation under this Act is likely to grow
following a recent opinion authorizing
the recovery of punitive as well as com-
pensatory damages.

While the Consumer Fraud Act is the
cornerstone, it is supplemented by a
host of other consumer protection sta-
tutes. The "Home Solicitation Sales Act"
provides a three day "cooling-off"

period for contracts over $25.00 tran-
sacted away from the seller's principal
place of business. The "Pyramid or
Chain Distribution Schemes" act out-
laws "Endless Chain" schemes. The
"Lemon Law" requires a new car manu-
facturer to buy back a car with a serious
problem that can't be repaired in four
attempts. The "Landlord-Tenant Code"
and "Mobile Home Lots and Leases Act"
defines the rights and obligations of
landlords and tenants. Violation of any
of these statues also violates the Con-
sumer Fraud Act.

The Attorney General's Office
The Consumer Fraud Act expressly

provides that the Attorney General of
the State of Delaware enforce this sta-
tute on behalf of the public. There are a
number of enforcement tools.

The Attorney General is permitted to
issue "civil investigative demands"
which are, in effect, pre-complaint in-
vestigatory subpoenas. Through these
"demands" the Attorney General can
seek production of books and records,
take depositions, and compel answers
to written interrogatories. Unlike pro-
cedure in civil litigation, however, there
is no reciprocal right to discovery when
the Attorney General issues a civil inves-
tigative demand prior to filing suit.
Since the penalty for failure to answer
the Attorney General's demand is an
injunction against further business in
the state until there has been com-
pliance, investigative demands have
been an effective way to quickly stop
certain types of business operators. For
example, in one case, a pyramid scheme
advertising on cable television was stop-
ped simply by the issuance of the inves-
tigative demand. After issuance, the
advertisements stopped and the viola-
tor apparently ceased doing business in
the state. Because he did not respond to
the demand, default judgment was en-
tered in the Court of Chancery, enjoin-

ing further business or advertising in
the State of Delaware until the demand
was answered.

Another enforcement tool provided
the Attorney General by the Consumer
Fraud Act is the authority to enter "cease
and assist agreements." The Attorney
General is authorized to enter an agree-
ment with a violator who voluntarily
agrees to cease the unlawful conduct
and take any other action deemed ne-
cessary to correct the result of his
practices.

Of course, the Attorney General is
authorized to sue in Chancery for an
injunction against the unlawful practi-
ces and to seek restitution for injured
consumers as well as the costs of litiga-
tion. The statute also authorizes the
Court of Chancery to appoint a receiver
to operate the defendant's business
subject to the control of the Court.
Recent legislation authorizes the Attor-
ney General to deposit costs recovered
on behalf of the state in consumer pro-
tection and anti-trust cases in a "Con-
sumer Protection Fund" and to spend
those funds for nearly any purpose that
will further consumer protection and
antitrust litigation.

Of these powerful tools, by far the
most important by frequency of use and
power, is that entrusted to the Division
of Consumer Affairs.

The Division of Consumer Affairs
By its enabling legislation the Div-

ision of Consumer Affairs of the Depart-
ment of Community Affairs, enjoys en-
forcement authority under the Con-
sumer Fraud Act. The Division may
issue "cease and desist orders" against
any person or business where there has
been or will be any violation of the
Consumer Fraud Act.

Cease and desist orders are in
essence, administrative injunctions
against violations of the Act. They are

TWO GREAT NAMES IN TRAVEL

RepresentativeNOW TWO LOCATIONS
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Talleyville Towne Shoppes • 479-0200
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written orders, which describe the
alleged violation. They must state as
well the basis for the issuance of the
order. They must be served upon the
violator and a copy must be filed with
the Prothonotary. Cease and desist
orders are unavailable where the Attor-
ney General's Office has either filed suit
or entered a cease and desist agreement
in a case. However, because the Div-
ision of Consumer Affairs is represented
by the Attorney General's Office, no
conflict has ever arisen.

Cease and desist orders are issued
after notice to the violator and an
informal opportunity to explain his
conduct. Once issued, they may be
appealed on an expedited schedule to
the Consumer Affairs Board, which may
uphold, alter, amend or vacate the Div-
ision's order. Either the State or the vio-
lator may then appeal the Board's deci-
sion to the Superior Court.

A violator cited in an order must
immediately cease the practices des-
cribed in the order. Failure to cease the
activity is considered "contempt" of the
Consumer Affairs Board and is puni-
shable "in the same manner and to the
same extent as for a contempt commit-
ted before the Superior Court." The
State has taken the position, and recently
obtained a confirming opinion from
Superior Court, that violation of a cease
and desist order is punishable as crimi-
nal contempt.* The criminal code pro-
vides penalties of up to two years incar-
ceration and a fine of up to $2,000 for a
criminal contempt. Several convictions
have resulted in incarceration for viola-
tions of cease and desist orders since
the McFarland opinion.

Practical Enforcement
In practice, consumer enforcement

in Delaware is a symbiotic blend of
resources, jurisdiction, personnel and
ultimately, enforcement. The Attorney
General's Office represents the Division
of Consumer Affairs as a client. This
representation is assigned to the civil
division of the Attorney General's Office.
The Attorney General has traditionally
appointed one deputy attorney general
to represent the Division of Consumer
Affairs and to be the arm of enforcement
on behalf of the Attorney General. To-
gether, the Attorney General's Office,
the director of the Division, and the

* State v. McFarland, Del. Super., IN
83-07-1622 through 1639, (April 9,1984,
BalickJ.).

investigator working on the individual
case discuss investigative steps, and the
efficacy of each enforcement tool, re-
gardless of what statute has authorized
it. As a result, there has been a tendency
to move away from formal civil litiga-
tion in favor of more speedy and effec-
tive means of enforcement.

Mediation is the front line of
enforcement.

Complaints are first handled by Con-
sumer Affairs investigators who attempt
direct mediation with a merchant or
landlord. More complaints are settled in
this fashion than by any other means.
Where a pattern of unresolved com-
plaints develops, enforcement escalates.

A hybrid creature, the "consent to
cease and desist order" has emerged as
a device for resolving significant viola-
tions. This tool consists of an order to
cease and desist from described practi-
ces, enforceable by criminal contempt
proceedings. Moreover, corrective mea-
sures, restitution for victims, and recov-
er)' of costs of the investigation are often
negotiated. If a consent order cannot be
negotiated, alternatives such as the cease
and desist order and formal litigation
are available.

Criminal Prosecutions
Frequently, conduct originally re-

ported to the Division of Consumer
Affairs as a consumer fraud, turns out
upon investigation, to disclose such a
pattern of abuse and such high dollar
losses, that criminal theft charges are
warranted. In these situations, the Divi-
sion of Consumer Affairs and the Attor-
ney General's Office, frequently call

, upon police agencies to assist in the
investigation and prosecution. Criminal
investigations have been coordinated
with federal enforcement agencies such
as the United States Postal Inspector and
the United States Department of Justice.
Since the Attorney General is the sole
arm of prosecution in the State, it is a
simple matter to coordinate prosecu-
tions through the consumer protection
deputy.

Criminal charges usually involve theft
and contempt for violation of a prior
cease and desist order. The typical crim-
inal case involves a home improvement
contractor who solicits business door-
to-door, takes deposits to "purchase
materials" and performs little work for
some early victims and no work at all for
later victims. A detailed chronological
and financial analysis of all transactions
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frequently reveals a point beyond which
the defendant must have known he had
no ability to perform his outstanding
contracts or his new contracts. With this
evidence of the defendant's intention to
steal, theft convictions frequently follow.

The penalties for theft are severe.
Theft is a felony punishable by up to
seven years incarceration and a fine in
the discretion of the court if the theft
involves more than $300. Corporations
can be fined in an amount equal to two
times the amount obtained by the theft.
Multiple victim cases are rarely resolved
by misdemeanor charges, which are
punishable by incarceration for up to
two years and fine of up to $1,000. The
sentencing judge is required by law to
order restitution to injured victims or
state publicly why he chooses not to.
The courts have responded to this legis-
lation by imposing sentences of incar-
ceration followed by lengthly periods
of probation with payment of restitu-
tion as an express condition.

Other criminal statutes relied upon
in recent consumer enforcement actions
include: the Odometer Act; the Pyramid
Schemes Act; The Securities Act; Crimi-
nal Impersonation and Mail Fraud. A
recently introduced State "RICO"
(Racketeer Influenced and Corrupt
Organizations) statute hold the poten-
tial of enhanced criminal penalties and
powerful civil remedies against organi-
zations operating through fraud or vio-
lence. If criminal prosecution repre-
sents the ultimate form of enforcement,
RICO holds the potential of being the
ultimate ultimate.

Through the combined efforts of the
Attorney General's Office, the Division
of Consumer Affairs and private litigants,
a broad spectrum of enforcement re-
medies are available to the Delaware
consumer. The daily annoyances or
gross "rip-off may be cured by an
informal telephone call or the most
formal of all enforcement remedies, a
criminal jury trial. However, there is
plenty of room in between for ne-
gotiation.

A
._ i

Christopher Curtin was, for nearly
eight years, a Deputy Attorney General
with the Delaware Department of Jus-
tice. For nearly six of those years he
represented the Division of Consumer
Affairs, handling civil and criminal,
formal and informal investigations.
While at the Department of Justice he
was cross-designated as a Special Assist-
ant United States Attorney for criminal
anti-trust enforcement. Mr. Curtin is
now associated with the firm of Sawyer
&Akin.
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T99"CAVE EMPTOREM
Beware of the Buyer
Richard K. Herrmann

There are so many public and private
interest groups looking out for the con-
sumer, the old adage "Caveat Emptor"
is a phrase which has become pan of
antiquity. The pendulum has swung,
and those in the chain of distribution
are now in the pit. The more approp-
riate buzz words for today are "Cave
Emptorem", "Beware of the Buyer"
(member of his household, user, con-
sumer, bystander, person in the sphere
of danger, or person next to the person
in the sphere of danger).

Those of us who practice products
liability litigation in Delaware are aware
that a problem exists nationally, al-
though we in Delaware have not yet felt
the brunt of it. With the exception of our
share of the asbestos cases, the products
liability claims in this State are, by and
large, of the usual mechanical or design
defect categories. It could be that the
conservative approach our courts have
taken is the reason that national plain-
tiffs bar has not been knocking down
the Delaware doors to file products
cases. After all, we followed the 1916
landmark decision of McPherson v.
Buick, until 1976, when privity was
finally put to rest in Martin v. Ryder
Truck Rental Co., Del. Supr., 353 A.2d
581 (1976) as explained in Seiler v.
Levitz Furniture Co., Del. Supr., 367
A.2d 999,1007 (1976). To this very day,
strict liability is not available in actions
involving the sale of products [as
opposed to bailments, Martin v. Ryder
Truck Rental Co., supra]. And it wasn't
until the recent decision of Stagg v.
Bendix, Del. Supr., 486 A.2d 1150
(1984), that the time of discovery rule
was applied to products liability cases
in Delaware.

Assuming that our Supreme Court
sticks to its guns on the strict liability/
sale issue, what looms over the horizon
in Delaware for future products liability
cases? Since our evolution will not be in
the stria liability/sale context, we can
expect greater consumer proteaion by
two approaches: (1) expansion of strict
liability into the service area, and (2)

expansion of strict liability in areas that
may not be considered sale of "goods"
within the Uniform Commercial Code.

Strict Liability and Services
The Supreme Court of our great State

has declared that strict liability is not
applicable to the sale of services. Cas-
taldo v. Pittsburgh-Des Moines Steel Co.,
Del. Supr., 376 A2d 88 (1977). This
approach is in conformity with the
general rule that has developed nation-
ally. With few exceptions, those in the
service industry, as distinguished from
product distribution, have been pro-
tected from the extension of stria liabil-
ity. However, the evolution of strict lia-
bility is now taking us further. And, of
course, New Jersey is out in front. In
1982, the Supreme Court of New Jersey
held that strict liability applied to an
independent contractor hired to rebuild
a piece of equipment. Michalko v. Cooke
Color and Chemical Corp., NJ. Supr.,
451 A.2d 179 (1982). The strict liability
of the "servicer" has now been fully
extended to reconditioners of sporting
goods equipment. Gentile v. MacGregor
Mfg. Co., NJ. Super, 493 A.2d 647
(1985). In Gentile, the defendants recon-
ditioned and repaired football helmets
for the high school, the plaintiff attend-
ed. The plaintiff was injured while using
the helmet. The defendants admitted,
for purposes of their motion for sum-
maty judgment, that the warnings on
the helmet were inadequate. However,
it was their contention that they were
not subject to strict liability, since they
merely refurbished the product and did
not remanufacture it. It was already in
the stream of commerce.

The court found that the defendants
were in the best position to control the
danger, and represented the recondi-
tioned product as being safe. It also
specifically pointed out that the recon-
ditioners dealt with a significant volume,
"unlike the supplying of professional
services, where because of the individ-
uality of the service rendered . . . strict
liability generally is not applied. . . "

If the Delaware Supreme Court wishes
to expand strict liability, without over-
ruling the preemption decision of Cline
v. Prowler, Del. Supr, 418 A.2d 968
(1980), the service area is the most
likely angle of approach.

Goods
Presently, stria liability is not appli-

cable to the sale of goods. This is a
result of the legislature's preempting
the field by the enactment of the Uni-
form Commercial Code. Cline v. Prow-
ler, supra. Of course, if the produa were
not considered "goods" underthe UCC,
logically the courts would be free to
expand the strict liability enunciated in
Martin v. Ryder Truck Rental Co., supra.
"To be (goods) or not to be (goods),
that is the question." Can an item be
considered a product without being
considered a "good" under the UCC?
With a bit of imagination, such an aca-
demic feat is not difficult. For example,
in 1967, when our Legislature enacted
the UCC, little thought had developed
as to whether computer software would
be considered "goods" under the UCC.
Now that computers have become so
ingrained in our economic society,
computer law is rapidly becoming a
field in and of itself. In any event, a
person injured as a result of defective
computer software clearly ought to have
the same degree of proteaion afforded
a bystander who suffers injury from a
leased vehicle.

What about published printed mate-
rial? If the printing or the binding is
sound, it is unlikely that there is a
breach of implied warranty. Are the con-
tents, i.e. the printed thoughts, "goods"
under the UCC? If not, will the contents
be considered a produa for purposes of
stria liability?

The issue is not such a novel one. For
years, publishers have been protected
for incorrect information appearing in
publications. "If a newspaper prints
incorrect information, if a scientist pub-
lishes careless statements in a treatise,
or if an oil company prints an inaccurate
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road map, they cannot be 'liable' to
those of the general public who read
their works, absent some special rela-
tionship between writer and reader."
De Bardeleben Marine Corp. v. U.S., 5th
Cir., 451 F.2d 140 (1971). The rationale
for this protection, as explained in De
Bardeleben, is that publishers and the
like lack the resources to "compensate
an indeterminate class who might read
their work."

For years, then, the courts have
generally taken the view that the printed
thought is not a product.* Herteg v.
Hustler Magazine, Inc., S.D.Tex., 565
F.Supp. 802 (1983); Walter v. Bauer,
N.Y. Supr., 439 N.Y.S.2d 821 (1981).

However, a new trend is developing
that invades even this once protected
province. Just askjeppesen & Co.

Jeppesen produces a navigational aid
for airplanes. Included in its charts is an
instrument approach procedure relied
upon by pilots who use the charts. The
charts or the instrument approach pro-
cedure have been held to be products**,
subjecting the manufacturer to strict
liability. As with "tract-housing" the
issue seems to rest on mass production.
"Though a 'product' may not include
mere provision of architectural design
plans or any similar form of data supp-
lied under individually-tailored service
arrangements, the mass production and
marketing of these charts requires Jep-
pesen to bear the cost of accidents that
are proximately caused by defects in
the charts." Saloomey v. Jeppesen & Co.,
2dCir, 707F.2d671, 677(1983). See
also, Fluor Corp. v. Jeppesen & Co., Cal.
App., 216 Cal. Rptr. 68 (1985); Broc-
klesby v. U.S., 9th Cir., 753 F.2d 794
(1985); Aetna Casualty & Surety Co. v.
Jeppesen & Co., 9th Cir., 642 F.2d 339
(1981).

Only time will tell whether our Courts
in Delaware will use either of these
approaches to expand strict liability.
However it is more likely than not that
further evolution will be seen. Until that
time comes, each merchant, supplier,
and manufacturer transacting business
in Delaware, sells a product at its own
risk. Cave Emptorem, beware of the
buyer.

*The Editors of this magazine
nervously adhere to their vieiv.

**Ouch!

RichardK. Herrmann is a director of
Bayard, Handelman & Murdoch, PA
He is Regional Vice Chairman of the
Products Liability Committee of the
ABA's Torts & Insurance Practice Sec-
Hon. Richard teaches Products Liability
at the Delaware Lau < School and is Edi-
tor of Callaghan & Co. 'ssoon to be pub-
lished 'Products Liabilit)' Advisor."
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Astute Legislative Approaches
in Health Care: The Law of the ?
Well-Run Jungle
William E. Kirk, III

Delaware has gained a great deal of
national attention in the 1980's as the
home of a number of new banks. The
state's success in attracting those banks
has been due to the Financial Center
Development Act of 1981 and subse-
quent legislation. One vital ingredient
in that legislation has been deregu-
lation—specifically, the removal of
interest ceilings on certain consumer
loans. There have been some critics
who have said that the state has traded
consumer protection for economic
development, at least in the consumer
loan field, but the consensus seems to
be that the overall impact of the new
banking laws has been favorable.

This article will describe two other
relatively recent (but much less well-
known) legislative initiatives of Dela-
ware's General Assembly, which have
highlighted the interplay between con-
sumer protection and deregulation, this
time in the field of health care financ-
ing. The financing and delivery of health
care in the United States is undergoing a
fundamental restructuring, featuring
many new players and new types of
organizational structures. By opting for
a partially deregulated approach for
health maintenance organizations
(HMO's) and health insurance rates,
Delaware has aligned itself in a forward-
looking, pro-competitive posture, which
will help toassure awide range of choi-
ces for its citizens in the years ahead.

The protection of its citizens from
various evils is a function the state has
performed since the earliest times. But
in the United States, with its strong tradi-
tion of individualism and free enter-
prise, the financial perils associated
with commerce have often been left to
the inherent regulation of a free mar-
ketplace. (Physical threats to health and
safety have been an entirely different
matter; for example, selling tainted food
was a common law crime, and many
states passed pure food laws even be-
fore Congress.) Early court cases gener-
ally applied the common law rule of

caveat emptor, and judges and others
commented favorably in comparing that
rule with its civil law opposite, which
"looks upon man as incapable of judg-
ing for himself, assumes the guardian-
ship over him, and interpolates into a
contract that which the parties never
agreed to."1

It would be tempting but inaccurate
to say that this early laissez-faire attitude
simply gave way to a more "progres-
sive" stance as time passed. At least
three important industries, banking, in-
surance and public utilities, were the
subjects of early regulatory legislation at
state level. Moreover, there was some-
times an ebb and flow between the
laissez-faire and paternalistic
approaches.

One example of this fluctuation is
found in the usury laws governing
interest rates. These "were of medieval
origin, and fraught with moral and reli-
gious overtones."2 But by the late 18th
and early 19th centuries, American legis-
latures considered repealing them, and
by I860 at least four states had done so.
These actions were largely in response
to the need for cash with which farmers
and others could buy newly-available
government land at favorable prices—
the opportunities were such that the
cost of borrowing became relatively
insignificant. But when hard times
returned later, "the same people who
had begged for money at any price
denounced those who had come in
with satchels of money, as evil usurers;
and the legislatures thundered forth
new, stringent usury laws."3

The business of insurance was also
an early subject of regulation, much of
which attempted to ensure that the car-
riers had sufficient reserves to pay
claims. Other laws and regulations dealt
with the insurance policy itself, and
attempted to prevent misleading lan-
guage and unfair claims practices. Some
courts and legislatures found ways
around the plain language of insurance
policies, as they attempted to redress a

perceived imbalance of power between
insurer and insured. As a result, by the
twentieth century the insurance indus-
try' was hemmed in by a net of regula-
tion, but it had a large say in the actual
administration of that regulation, and
even in its design. The resulting stan-
dardization of policies and rates effec-
tively eliminated the need for carriers to
compete in many respects, and on bal-
ance their loss of freedom could be
characterized as a form of protective
custody.4

Similar arrangements developed with
public utilities and even licensed occu-
pations: they gladly accepted heavy
regulation in exchange for a market free
from worrisome competition. "This is
the key to understanding why some
forms of government intervention,
chiefly on the state level, grew so phen-
omenally during the last half of the 19th
century. The statute books swelled like
balloons, despite ideological sound and
fury about individualism, social Darwi-
nism, free enterprise, Horatio Alger, and
the like, from pulpit, press, and bench."5

The preceding only hints at the exten-
sive tradition of government involve-
ment in the financial well-being of its
citizens as their lives are touched by
commerce. It is difficult to make gener-
alizations about the trend of this invol-
vement, since there were both early and
late instances of decisions to deregu-
late. Delaware's reputation as a leading
banking state is far antedated by its rep-
utation as a leading corporate domicile,
and much of that reputation is due to
the "liberality" of its corporate laws—
specifically, the state's willingness to
permit (i.e. deregulate) certain conduct
and arrangements which other states
forbade under a more paternalistic view
of the world.6

The financing of health care is a rela-
tively recent concern of government,
but it has made up for lost time in a
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hurry. As a major buyer of health care
services itself, the government has had a
profound impact on the way those ser-
vices are financed and delivered. Up-
wards of forty percent of this country's
health care costs are paid for by the
government, some directly and some
through private contractors in competi-
tively bid or negotiated arrangements.
In just two years, the Federal govern-
ment has established a new "prospec-
tive payment system" of reimbursing
hospitals for Medicare patients. Under
this system, hospitals get paid accord-
ing to a patient's diagnosis, rather than
hospital costs, the basis for the previous
reimbursement system. If the hospital's
cost of treating the patient is less than
the allowance for the panicular diagno-
sis, the hospital makes a "profit". This
new system reverses the old, which had
the perverse effect of rewarding hospi-
tals that operated at higher costs. As
hospitals scramble to cut expenses to
take advantage of the new system, and
to attract patients in the wake of reduced
occupancy, they are experiencing an
almost unprecedented degree of mar-
ketplace competition.

The influence of government as a
buyer has been very strong, but there
have been other imponant varieties of
direct regulation in the health care field,
most of which have come in this cen-
tury, indeed within the last ten to fifteen
years. To describe or even list them all
would be impossible in an article such
as this. Two examples must suffice,
each of which will illustrate a variety of
the paternalistic approach, at odds with
the laissez-faire spirit of American enter-
prise.

At the Federal government's prod-
ding, most states have passed "certifi-
cate of need" laws, which require govern-
ment approval before medical providers
may enlarge their operations or make
significant capital outlays. As a result,
hospitals, clinics, and sometimes even
private physicians find themselves seek-
ing government permission to spend
their own money to add a building wing
or to buy a diagnostic machine.7 These
laws are designed to allow the com-
munity to contain health care costs by
preventing an "oversupply" of expen-
sive services. There is no doubt that
such oversupplies have existed (and
continue), and that they contribute
greatly to rising costs. But the preven-
tion of oversupply is an unusual func-
tion for governments at work in a free
market economy, notwithstanding such

occasional efforts as agricultural pro-
duction quotas. Classical free market
theory would likely deny that any over-
supply could remain a problem for
long; it would surely deny that an over-
supply would keep prices too high. But
the classic laws of supply and demand
seem to have largely stopped working
in today's health care market.

Another example of government pat-
ernalism in health care is found in laws
and court rulings against the so-called
"corporate practice of medicine". For
much of this century and even earlier,
state and national medical societies
have urged government to restrict efforts
to deliver physicians' services in non-
traditional forms sponsored by consu-
mers, fanners, workers, entrepreneurs,
disgruntled physicians, reformers, and
others. Early in the century, several state
courts ruled that corporations could not
run a medical practice open to the pub-
lic, on the theory that such activity vio-
lated public policy. One early form of
HMO was the so-called "lodge prac-
tice", whereby a fraternal society spon-
sored prepaid medical care for its
members. A 1907 American Medical
Association Journal article criticized
such plans, pointing out that "ruinous
competition"invariably followed from
giving unlimited medical service for a
fixed fee. Later efforts were made to
form medical cooperatives in areas
which suffered from drought or unem-
ployment, and these were usually
resisted—opponents cited the custom-
ary provision in professional ethics
codes that no third party should be
permitted to interfere in the near-sacred
relationship between doctor and patient.
Between 1939 and 1949, twenty-six
states had passed laws which effectively
prevented the operation of consumer-
controlled medical cooperatives. Some-
times the resistance went too far: in the
1943 Supreme Court case of United
States v. American Medical Association,
the association was held to have res-
trained trade in its efforts to stifle a fled-
gling group medical practice in Washing-
ton, D.C. But the chilling effect of
organized medicine's hostility, coupled
with barriers sometimes put up by
governments ready to accommodate
the professional mainstream, effectively
delayed for many years the develop-
ment of what are now called "alterna-
tive delivery systems".8

At first glance, Delaware's HMO Act of
1982 would appear to be in the mold of
heavy government regulation, since it

Senator Thomas B. Sharp, Majority
Leader in the Delaware Senate, was the
prime sponsor oj the two bills described
in this article.
calls for licensing and ongoing supervi-
sion of HMOs. But this important law,
whose prime sponsor was Senator
Thomas B. Sharp, may be even more
significant in its deregulatory aspects.9

By its explicit authorization for cor-
porations (as well as trusts, associa-
tions, and partnerships) to operate
HMOs, the Act wipes out any problems
arising from the "corporate practice of
medicine" theory. The law stipulates
that HMOs must use licensed profes-
sionals to perform tasks that otherwise
require licenses, and in so doing recog-
nizes the traditional concern for public
health and safety. But the absence of
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any restriction as to the type of entity
that may employ those professionals
opens the way to HMO operations run
by corporations (both for-profit and
not-for-profit), associations, partner-
ships, and insurers.10

In order to encourage competition
on price, the Act wisely leaves that mat-
ter to the market; other states have done
the opposite by requiring prior regula-
tory approval for HMO rates, or even by
specifying that charges will be set com-
munity-wide, with no variations reflect-
ing individual group experience. The

Delaware Act does require both initial
and ongoing regulatory oversight to
ensure that HMOs have sufficient finan-
cial strength to meet their commitments
to their members: there is a certain risk
in unlimited service for a set monthly
fee. But the oversight is general and
result-oriented, rather than the poten-
tially stifling variety that other states
have chosen.

As of October, 1985, Delaware had
already licensed four HMOs, and more
are in the wings. They can be expected
to compete fiercely—with each other
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and with traditional health insurers—in
the arenas of price, service, quality, and
convenience, and in so doing they will
give Delawareans a range of choices for
their health care coverage never before
available.

In 1984 the General Assembly took
another pro-competitive step in the
field of health care finance, this time
involving traditional health insurance.
Before this action, health insurance
premiums were subject to a statutory
scheme which allowed for their disap-
proval by the Insurance Commissioner
on the grounds, among others, that they
were "excessive." Because there were
no objective standards to define this
term, regulated and regulator alike
lacked guidelines for their respective
jobs of setting and reviewing rates.

Again under the leadership of Sena-
tor Sharp, the General Assembly im-
proved the situation by creating a new
framework for the setting, filing and
review of health insurance premium
rates. Under the new rules, rates are
presumed lawful if they meet prede-
termined standards; the result is that
insurers can now choose to avoid the
expense of administrative hearings and
litigation by setting their rates so as to
meet those benchmarks.

The central principles underlying the
new framework are those of price regu-
lation through competition, and a fair
return on the premium payer's dollar.
The legislation recognizes the reality of
competition in the group health insu-
rance marketplace, where the purchas-
ing decision-maker (such as an em-
ployer, union trust fund or business
association) usually has the sophistica-
tion to assemble and compare a number
of alternatives. The legislation presumes
that the market for group health insu-
rance is competitive, and leaves it lar-
gely deregulated in the absence of a
specific finding by the Insurance Com-
missioner to the contrary. If that finding
is made, the statute imposes mandatory
percentages of premium which must be
paid out as benefits. In similar fashion,
the law requires specific payout percen-
tages for products sold to individuals
outside the group market.11

By spelling out the percentages of
payout (called "loss ratio" in the indus-
try), the legislation focuses on what is
probably the best measure of the fair-
ness of a premium rate. Some insurance
buyers want "Chevettes", others want
"Cadillacs", and the law now takes the
regulator out of the business of making
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that basic decision. In such matters, the
customer is not "incapable of judging
for himself; if protection is needed,
assuring fair value for the money ought
to suffice. In time, Delaware's health
insurance consumers will have the
opportunity to shop for coverage using
payout percentages as a guide, much as
some consumers now use EPA mileage
estimates or EER figures for appliances.
The same principle could logically be
extended to other insurance lines,
where differing policy provisions and
deductible amounts can make price
comparisons difficult.

Under the new legislation, the Com-
missioner may still disapprove rates if
they are inadequate to assure that the
carrier will be able to meet its obliga-
tions. By retaining this feature of rate
review, which traces back to the earliest
days of insurance regulation, the Gen-
eral Assembly recognized that market
competition can tempt carriers to cut
prices to an irresponsible level, thus
imperiling the policy holders who de-
pend on insurers' ability to honor their
contracts in the future. Delaware's new
Insurance Commissioner, David N. Levin-
son, has said repeatedly that he is more
concerned about insurance rates being
too low than too high, and his concern
is amply justified in light of insolvencies
preceding his term which involved
Delaware-chartered carriers.

Consumer protection need not al-
ways take the activist form of product
recalls or reformed contracts. Free
market competition should usually
result in meaningful alternatives for
consumers, and on occasion the best
thing the lawmakers can do is to further
that competition through deregulation.
Delaware's most famous deregulatory
efforts have been made primarily to
encourage economic growth, but at
least the two laws described in this arti-

cle can best be seen as a new approach
to consumer protection.

The opinions I express in this article
are not necessarily those of my em-
ployer, Blue Cross & Blue Shield of
Delaware, Inc.; specifically, the reader
should not infer any criticism by that
organization of the medical profession,
or certificate of need laws. My views
coincide with the company's on the two
statutes which are my main subjects,
and which I supported in the General
Assembly both as a drafter and as a
lobbyist.

1 Lawrence M Friedman, A History of
American Law, p. 233.

1 Id., p. 475. See also The Merchant of
Venice.

3 Friedman, History, pp. 475-476.
4 Id., pp. 476-480.
"• Id., p. 397.
6 William E. Kirk, III, "A Case Study in

Legislative Opportunism: How Delaware
Used the Federal-State System to Attain
Corporate Pre-Eminence", 10 Journal of
Corporation Law 233, 258-260.

Delaware's certificate of need law is
found in 16 Del. Code ch. 93.

8 Paul Starr, The Social Transformation
of American Medicine, pp. 204-209, 215-
218, 299-306.

9 The Delaware HMO Act is found in 16
Del. Code ch. 91. Co-Sponsors included
Rep. Jane Maroney, who floor-managed the
bill in the House.

10 The older theory is alive with respect
to optometrists: 24Del. Code §2113(a) still
prohibits them from working for corpora-
tions other than statutory professional
corporations—and those must be con-
trolled by members of the profession. That
code section, which is the subject of legis-
lation pending in the 133rd General
Assembly, also forbids carrying on practice
"in a store or office which does not con-
form to that used by the majority of profes-
sional men in the area". (Italics supplied)

The youthful and talented Bill Kirk,
admitted to our Bar in 1975, serves
today as General Counsel to Blue
Cross/Blue Shield of Delaware. We are
pleased to welcome to our pages an
accomplished writer whose work has
already appeared in the Delaware Jour-
nal of Corporation Law and in the

Journal of Corporate Law. Bill has been
closely and usefully involved in the
work of the Bar. He served as a law clerk
in the Court of Chancery and as a Dep-
uty Attorney General. For two years he
chaired the Governor's Magistrates
Screening Committee. He is active in the
Delaware State and American Bar Asso-
ciations, the National Health Lauyers
Association, and the American Judica-
ture Society.

Last December, Bill, his sister Susan,
and his brother Dick were admitted to
practice before the United States Su-
preme Court on motion by their father,
William E. Kirk, Jr., which according to
veteran court observers, was an un-
precedented family event in that august
forum - and a very nice precedent for
this legally gifted family.

" The standard-setting legislation has
been incorporated in 18 Del. Code §2506.
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Health Fraud —
The Problem and Solutions
Alexander Grant

The Problem
Health fraud, the promotion of false

or unproven products or therapies for
profit, has not only been with us for
centuries, but is becoming increasingly
more subtle and sophisticated. Its
impact has expanded as the use of all
types of advertising has expanded.

According to a congressional sub-
committee, health fraud is big business
costing consumers more than $10 bil-
lion a year. Health fraud promoters prey
on the hopes of consumers for miracle
cures for their illnesses and other prob-
lems. While some consumers may lose
only money, health fraud can also lead
to tragic consequences.

All of us are potential victims since
we all have "blind spots" and unful-
filled needs. Some of the reasons for
this vulnerability to particular treat-
ments or products were discussed by
speakers at the recent National Health
Fraud Conference:

• the feeling of "helplessness" —
that we cannot control our own
health. There may be insufficient
communication between health pro-
fessionals and patients leading
patients to be vulnerable to fraudu-
lent products or procedures;

• the beliefs that anything that
appears in the media must be true,
and that fraudulent products are
not allowed to be sold;

• the desire for the "easy way out",
such as taking a pill to lose weight
rather than adjusting the diet and
exercising;

• the need for less expensive treat-
ment for health problems. Patients
may believe that a fraudulent treat-
ment will cost much less than con-
ventional therapy; and

• the ingenuity of health fraud pro-
moters. Those who practice health
fraud are astute observers of human
nature. They exploit the lack of
public consensus about the value

of certain products. Promoters of
fraudulent products also learn
quickly the limitations of the law,
and how to avoid regulatory action.
They change the names of their
companies, move, sell different pro-
ducts, modify their labels, and alter
their marketing techniques in order
to avoid being caught.

Solutions
The mission of the Food and Drug

Administration (FDA) is to ensure that
foods are safe and wholesome; that
drugs and medical devices are safe and
effective; that cosmetics are safe; that
use of radiological products does not
result in unnecessary exposure to radia-
tion; and all these products are honestly
and informatively labeled. Specifically,
FDA is approaching health fraud on
three levels: (1) enforcement; (2) pub-
lic education; and (3) coalition build-
ing.

Enforcement. When the Agency finds
a violation of the law, enforcement
decisions are based on the health hazard
potential of the violative product, the
extent of the product's distribution, the
nature of any mislabeling, the jurisdic-
tion of other agencies, and available
resources. FDA has developed a priority
system of regulatory action based on
three general categories of health fraud:
direct health hazards, indirect hazards,
and economic frauds.

Products in the direct health hazard
category are given the highest priority.
Such products include those that have
been documented to cause injury or
death or have a reasonable potential for
causing direct serious adverse effects.
When these products are found, the
Agency uses all available civil and
administrative sanctions to ensure that
they are removed from the market, and
publicity is used to warn consumers.
Examples of direct hazards are artificial

hair implants, which have caused ser-
ious infections, and the Relaxacizor, an
electric device that was sold for exercis-
ing and waist line reducing, but was
found to have serious potential for
damage to the heart and other vital
organs.

Indirect health hazards include pro-
ducts that do not pose a health hazard
themselves, but which may adversely
affect a patient's health by causing delay
or denial of proper medical treatment,
or by being put to an inappropriate use.
The so-called "sobriety aids" are exam-
ples. Products in the third category,
economic frauds, pose no health threat
to the user, only economic loss. The
baldness remedies fall into this category.

Public Education. FDA's consumer
education initiatives complement the
regulatory activity; currently available
material on health fraud includes 14
publications, 2 slide presentations, 2
exhibits, and a videotape. News media
interest has helped to inform consu-
mers how to recognize quackery in
general, and when and how to protect
themselves against specific fraudulent
products and promotions.

The Agency is also working with pri-
vate groups to combat health fraud.
Two current projects involve the Coun-
cil of Better Business Bureaus and the
Pharmaceutical Advertising Council.
FDA and the Council of Better Business
Bureaus mailed a joint letter to advertis-
ing managers of 9,500 newspapers and
magazines, and 10,000 radio and TV sta-
tions. Important information was pro-
vided for reviewing ads, and checking
with local FDA and Better Business
Bureau offices when advertising sales
personnel have questions about the
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validity of claims made in proposed
advertising for health products or med-
ical services. A similar mailing went to
the producers of every radio talk show
in the country with respect to guest
selection and health product pro-
motion.

FDA and the Pharmaceutical Advertis-
ing Council (PAC) have developed a
new public service campaign that uses
all media to provide the public with
information about how to recognize,
avoid, and help stop health frauds. The
materials include TV and radio public
service announcements, brochures, and
print advertisements.

Coalition Building. FDA is also work-
ing closely with many other groups to
build national and local coalitions to
help combat health fraud. Three region-
al conferences have been conducted
through the joint efforts of FDA, the
National Association of Consumer Agen-
cy Administrators, the Federal Trade
Commission, the Council of Better Bus-
iness Bureaus, the U.S. Postal Service,
the Arthritis Foundation, and the Amer-
ican Cancer Society.

On September 11, 1985, FDA, the
Federal Trade Commission, and the U.S.
Postal Service cosponsored a National
Health Fraud Conference in Washing-
ton, D.C. This was the first national con-
ference on health fraud since 1966, and
was attended by approximately 250
representatives of federal, state, and
local agencies, independent public
interest groups, and industry associa-
tions. The goal of the conference was to
heighten the awareness of health fraud
in America, and to facilitate the cooper-
ation of the various concerned agencies
in addressing the problem at the high-
est policy-making levels in the public
and private sectors.

Future Initiatives
FDAand other public and private sec-

tor organizations have a number of
plans for future health fraud initiatives.
Some of them are:

• Regional health fraud conferences
conducted by FDA in cities all
across the country. These local con-
ferences will serve as an impetus to
develop new, and expand ongoing,
health fraud activities and form coa-
litions with state and local officials,
community groups, and profession-
al organizations. Public and private
sector organizations at the local
level will be encouraged to work

together to develop strategies to
combat health fraud and to educate
the public. FDA and the National
Coalition of Hispanic Mental Health
and Human Services Organizations
(COSSMHO) also plan to conduct a
regional health fraud conference
for hispanic leaders early next year
in San Antonio, Texas.

• A national health fraud survey
planned by the Food and Drug
Administration and the Department
of Health and Human Services. The
survey, when approved by the
Office of Management and Budget,
will provide reliable information
on the reasons consumers have
used various fraudulent products. It
will also explore attitudes and
beliefs with regard to these pro-
ducts. The survey will be conducted
under contract with Louis Harris
and Associates.

• A demonstration Health Fraud In-
formation Exchange Network
planned by FDA and the National
Association of Consumer Agency
Administrators. The Network will
share information from federal,
state, and local offices on consumer
inquiries about fraudulent pro-
ducts, responses to consumer in-
quiries, names of contact people in
each organization, education mate-
rials, and announced regulatory
actions.

• A program to examine unproven
cancer remedies by the U.S. Phar-
macopeia (USP). USP plans to de-
velop information on unproven
remedies similar to what they now
have for recognized medications.
Unproven remedies for other dis-
eases will also be considered. The
USP has an internationally accepted
system for developing information
for health professionals and con-
sumers on the indications for use,
precautions, and adverse reactions
of prescription and over-the-
counter medications.

• A health fraud model plan passed
by the Association of Food and
Drug Officials proposing that each
state form a Health Fraud Surveil-
lance and Action Team (HFSAT).
The HFSATs would provide a mech-
anism for state, local, federal, and
private agencies to coordinate and
consolidate their surveillance and
action efforts to reduce the distri-
bution and promotion of health
fraud products.

Alexander Grant is the Associate
Commissioner for Consumer Affairs of
the Food and Drug Administration. He
entered the federal service in 1966 and
currently serves as a member of FDA's
Policy Board and as a member of the
Health and Human Services Executive
Development Board. Mr. Grant is a past
president of the Washington, D.C. Chap-
ter of the Society of Consumer Affairs
Professionals in Business and is a
member of the National Academy of
Public Administration.

FDA Commissioner Dr. Frank E.
Young has compared health fraud to a
disease in that it can be a deliberate,
devouring, destroying entity if left
unchecked. It can also be contagious. It
is extremely important that all organiza-
tions interested in combating health
fraud form coalitions and work together
to enhance the cures for health fraud
—education and enforcement.

Additional information on health
fraud may be obtained from the FDA
District Office at 2nd and Chestnut
Streets, Room 900, U.S. Customhouse,
Philadelphia, PA 19106.
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ALEXIS I DUPONT BAYARD 1918-1985

When a man is so accomplished and versatile that nearly everything he undertakes is
exceptional, it is difficult to highlight some particular facet of his life. The entire fabric is a
masterpiece, indescribable and never to be duplicated.

Cale Boggs and I came to that conclusion immediately when DELA WARE LAWYERasked us
to write a tribute to our friend Lex Bayard, who died September 4.

I guess we've all heard "He puts his pants on one leg at a time" whenever anyone wants to
reduce some towering figure to human terms, but all of us know it is undeniably true that some
human beings are indeed larger than life. Lex was such a man.

One thing we quickly learned was that a man as cosmopolitan and involved as Lex cannot be
categorized by occupation or profession, even one as far-reaching as law. We found that when
we sought out anecdotal information about him, those who shared in his remarkable life were
much more eager to reminisce about the whole man—his zest for living, his natural wit, his
passion for justice, and his loyalty to commitments and friends.

Each of us knew him in different ways, because the passions of his years were many. Our
contacts were accordingly as diverse as we are from one another. There was Christ Church
and Delaware Law School, to both of which he was devoted, and there were scores of other
interests.

Cale and I knew him best through politics and hunting, which we pursued with him, though
in Governer Boggs's (or is it Senator or Congressman — who knows exactly what to call Cale?)
case their political goals were far apart at first blush, but perhaps not so much so when you take
a closer look.

Lex was generous to a fault with both his resources and himself. I know that many a
Democratic Party chieftain from Jack Kennedy and Bob Strauss to Charlie Terry and Henry
Topel called him for help and advice when the party faced a crunch.

And it was always forthcoming. He loved the Democratic Party, but he held an even deeper
belief in the two-party system. He believed that our government serves the people well if both
parties have good men and women pursuing the goals of our democratic republic.

Here are some recollections from Cale about Lex and politics and lawyering:
"Lex and I knew each other from the late 1940's when he was Lieutenant Governor and I was

in Congress. We used to have coffee together several mornings a week at the old meeting place
at 10th and Market, which had about three tables and was frequented by young men in the
town, especially the legal community.

"Even in those days he had a great affinity for young lawyers and a keen interest in their
welfare. He wanted to see them develop a sense of community and civic and political
involvement and, even though hardly more than a kid himself, he took a paternal interest in
their progress.

"Of course I've known him ever since and not once in all those years can I recall his saying a
single word in anger. Though he was a staunch Democrat and I was as Republican as anyone
can be, we never argued, although we spoke about politics a lot in an observational sense, I
wound up learning a great deal from him."

Gentility was sort of the by-word of his life as he carried on a family tradition of illustrious
achievement and civic devotion (such as his heroism under enemy fire in World War II and his
years of public service). His colleague, Richard Herrmann, captured some of his essence in the
following rhymed remembrance:

The common word is "gentle",
If a description of Lex is sought.

And when upset, he was gently mad
While other men were not.

He even hunted gently and with accuracy renowned.
His shot would gently bit its mark

And the drake float to the ground.
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Anyone who ever saw Lex in the company of his five sons and daughters knows full well the
enormous impact he had on young people. Their admiration and respect for their father was
evident in their every gesture, yet the banter and confidence-sharing and conversation all
made it seem like equals enjoying each other's company.

Lex was a complex and urbane man and, as I said in a piece written for another publication...
he had traveled the far corners of the world in pursuit of his great passions: learning, first of all,
and then hunting and fishing. And yet, though he had seen the challenge of big game and big
fish and the wide world, it was home he loved above all and in Delaware he knew every creek
with a deep hole where a nice bass could laze in the sun and every body of water where a man
could conceal himself and make pass shots at teal.

People sought his companionship because he could relate well to everyone in the most
natural and intimate way without ever straining to keep a conversation going. And always his
remarks were punctuated with that, self deprecating rapier wit that kept people chuckling with
pleasure.

Leon Pleasanton is a Kent County farmer who operates a game preserve and has been a
national trap shooting champion. He rarely misses what he shoots at. "You know," Lex told
Cale one day grinning impishly as only he could do, "I've noticed that when I shoot with Leon I
nearly always get my limit."

Can we doubt that there is a very big gap in our lives where this man used to be?

Ned Davis, in collaboration
with the Honorable J. Caleb Boggs
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Drug Information and Education:
Growth and Results for the Voluntary
Approach
Paul G. Rogers

The consumer movement of the
1960's and the self-care movement of
the 1970's have caused Americans in
ever greater numbers to seek more
information about all aspects of their
health care. They feel they have a need
to know and a right to know about deci-
sions being made for them.

One of the most frequent decisions is
the prescribing of medicines. On aver-
age, each patient visit to the physician
results in the writing of at least one
prescription.

So it is not surprising that demands
for prescription drug information has
grown over the years. The Food and
Drug Administration (FDA) responded
in 1970 with patient prescription drug
labeling requirements for oral contra-
ceptives. Patients received information
with which to decide whether to take or
to continue to use these drug products.

Later in the mid- 1970's, FDAreceived
petitions from a number of groups ask-
ing for more prescription medicine
information. FDA, responding as it must
to public concerns, began to consider
alternative approaches. In September
1980, the agency proposed for public
comment a plan to require pharmacists
to dispense prescription medicine infor-
mation in "patient package inserts"
(PPI's) with ten prescription drugs to be
tested over a three year period.

Groups representing the health care
professions, consumers, voluntary
health organizations, and pharmaceuti-
cal manufacturers recognized that most
patients do not get the information they
need to use prescriptions safely and
effectively. They agreed that a nation-
wide problem existed. But the pro-
posed solution, requiring Federal regu-
lation, did not attract the broad-based

support from the interested parties
needed to address the problem compre-
hensively.

FDA, still committed to the belief that
patients must actively participate in
decisions about the best therapeutic
approach to treating illness, proposed
to withdraw the PPI program, if there
could be voluntary approaches in place
of the mandatory system for getting
information to patients.

In 1981, government, pharmaceutical
manufacturing, health care, and con-
sumer groups began working together
to develop a voluntary program to
improve patient drug information and
education.

In October, 1982 twenty-three organ-
izations and agencies representing
health professionals, consumers, volun-
tary health organizations, pharmaceuti-
cal manufacturers and others including
the Food and Drug Administration
(FDA), formed the National Council on
Patient Information and Education
(NCPIE).

The Council began with a three-year
staa-up grant from CIBA-GEIGY Corpo-
ration. With the help of the organiza-
tion's founders, the Council recruited
member organizations, an enthusiastic
Board of Directors representing mem-
ber groups, four voluntary Task Forces,
(Public Communications, Professional
Communications, Patient Education and

Responsibility, and Planning and Eva-
luation), a permanent staff, and a
National Advisory Board with leaders in
health and industry to guide fund-
raising efforts. Today, NCPIE has 236
member organizations to support an
expanding agenda of medication infor-
mation initiatives.

Catalyzing Nationwide
Communication

In response to studies conducted by
the FDA and others, which showed that
patients do not receive adequate drug
information from their health profes-
sionals, NCPIE fostered an on-going
dialogue about medication use. We
have developed and sponsored a wide
variety of national activities. Some of
them raise public awareness of medica-
tion information issues. Others promote
communication among Council mem-
bers or behavior change among health
professionals.

NCPIE's role has remained the same
in all of its initiatives. The Council is a
catalyst, stimulating broader under-
standing of the involvement in medica-
tion information activities than any sin-
gle organization could create.

Patient Awareness
To bring the need for accurate drug

information to immediate public atten-
tion, the Council used the television
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and print media to communicate its
message.

For television, NCPIE distributed a
series of three public service announce-
ments (PSA's). The 30-second spots
encouraged consumers to ask their
health professionals about how and
when to use their medicines, remind-
ing them that "the more you know
about the medicines you take, the bet-
ter they'll help take care of you."

In July, 1983, the Council sponsored
the "Get the Answers" campaign, which
encourages consumers to ask five basic
questions about their prescription med-
icines. Wallet cards, brochures, posters,
print-ads, carrying an FDA health mes-
sage in Social Security checks, and other
approaches to consumers has enabled
the Council to reach an estimated 50
million Americans directly. Now with a
recent grant from Exxon Corporation,
the "Get the Answers" campaign will be
revised for corporations so they can
reach employees, their dependents,
retirees, and customers with this impor-
tant health message.

Professional Awareness
At NCPIE's October 1984 annual

meeting we introduced the Council's
new professional education campaign.
The "Give the Answers" campaign, is
designed to help all health profession-
als, and especially physicians, pharma-
cists, nurses, and physician assistants, to
educate their patients about prescrip-
tion medicines. The campaign informs
these health professionals that 96% of
their patients will not ask questions
about their medicines but the majority
do want more information. It urges
health professionals to take the initia-
tive in counseling patients for informed
drug use and offers programs and mate-
rials to support their efforts.

We have prepared a sourcebook for
professionals that describes patient drug
information resources they can use to
enhance their interactions with patients
about medications. The council is dis-
tributing these sourcebooks in registra-
tion kits at major health professional
meetings and through individual mail
orders, together with a lapel badge that
health professionals can wear that says,
"I GIVE THE ANSWERS."

This latest campaign is designed to
complement the Council's "Get the
Answers" public information initiative.
The two campaigns are intended to
work together to help patients and pro-
fessionals speak the same language.

Initial response shows that "GIVE
ANSWERS" is being well received. Pro-
fession specific sourcebooks have been
distributed to more than 30,000 health
professionals at professional meetings
and by direct mail.

Coordinating Widespread
Voluntary Action

In addition to catalyzing and provid-
ing resources for national activities,
NCPIE has an equally important role:
serving as a clearinghouse and coordi-
nation point for the hundreds of nation-
al, state, and local level medication
information programs NCPIE member
organizations sponsor. Many of these
programs represent member affiliate
groups participation in campaigns such
as "Get the Answers," which NCPIE has
generated. Others are independent
efforts by members to meet prescrip-
tion drug communication needs that
the Council has identified.

One local example of these inde-
pendent efforts comes to mind. The
Happy Harry Discount Drug Chain in
Delaware sponsored a full-page tabloid
news campaign, carrying the logo "Ask
Me" and the five NCPIE consumer drug
questions. Pharmacists are wearing "Ask
Me" buttons to encourage consumer
questions, and each prescription depart-
ment has a drug information booklet
produced by the U.S. Pharmacopeial
Convention for consultation. There are
thousands of similar examples in states
and communities across the country.
There are hundreds of examples in
every state.

The Future:
Expanding the Agenda

With broader membership involve-
ment and new sources of funding,
NCPIE will take new approaches to
promoting the prescription drug dia-
logue. The Board of Directors has
approved an ambitious program that
provides new directions for NCPIEs
voluntary cooperative network. High-
lights:

• Expanding the "Get the Answers"
consumer education campaign to
reach the employee populations of
major American corporations and
to urge them to ask questions about
their prescription medicines.

Paul Rogers, Chairman of the Nation-
al Council on Patient Information and
Education, isa member of the Washing-
ton, D.C. firm, Hogan & Hartson.

• Publishing a Directory of Patient
Drug Information Resources Re-
search and Programs that reports
how consumer, health professional,
government, pharmaceutical manu-
facturing, health care organizations,
and others are promoting safe and
effective use of prescription med-
icines.

• Plannings for the first National
Medication Awareness Week to be
held next Fall.

• Printing and development of a
media campaign that promotes the
safe and effective use of medicines
among older people. Action on this
initiative, funded by a grant from
The Commonwealth Fund has
already included planning meet-
ings of the Campaign Steering
Committee, National Advisory
Board and Campaign Task Force
and the development of a priority-
setting document. The develop-
ment and testing of the media
materials will occur in the Fall and
Winter of '85 with the announce-
ment of the campaign scheduled
for Spring, 1986.

These activities and others will further
extend the Council's outreach to those
who want and need to know about drug
information issues. With the continued
support of its member groups and fund-
ing sources, NCPIE will continue to
expand the dialogue about prescription
medicines and demonstrate that the
voluntary approach to solving national
problems can work.
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Will Delaware Join Growing
List of States Banning Credit
Card Surcharges?
Jacob dayman

Early in 1984, Congress allowed a
decade-long federal ban against credit
card surcharges to lapse. Suddenly, it
became legal for merchants to impose
extra charges when consumers use their
credit cards.

Congress also left a lot of big ques-
tions unanswered. Such as:

• How will consumers be able to
trust advertised prices and claims if
credit card surcharges become
common?

• Will consumers be enticed by
advertisements of a lower cash
price, and then socked with credit
card surcharges at the cash register?

• Will Americans tolerate a two-tiered
pricing system for literally every
purchase (one price for cash and a
higher one for credit)?

• Do we really want to deliver this
body blow to Truth in Lending?

And those are only some of ihe big
questions! There are lots more small
ones.

Recently, state legislatures have been
working to straighten things out. A few
states already had regulations prohibit-
ing surcharges under state usury or
other credit-related laws. These in-
cluded Maine, Oklahoma and Massa-
chusetts. New York voted for a ban in
1984, enacting an excellent law that is
still a model piece of legislation.

The fight soon spread across the
country. Texas and Colorado passed
surcharge bans during this year and, as 1
prepared this article, I learned that leg-
islation passed in California. If Califor-
nia did it, can Delaware be far behind? I
hope not!

Congress's inaction has ignited a
legislative prairie fire spreading all
across the country. What does it all
mean to Delaware? What's all the fuss?

First of all, any change in credit card
policy is big news because so many
people use credit cards. Millions of
Americans use them everyday. We at the
National Council of Senior Citizens are
very much concerned, because studies
show that 42% of people over 65 use
credit cards.

Overall statistics are even more com-
pelling. There are an estimated 600 mil-
lion credit cards in the United States
today. That's roughly four for every
adult! Seven out often adults carry one
or more for the safety and convenience
they provide. Yearly credit card pur-
chases total over 60 billion dollars.

If merchants offer discounts when
people pay cash, that's one thing. But
why punish customers for using credit
cards? After all, cash discounts reduce
the price. Surcharges increase it.

According to Mary Heslin, Commis-
sioner, Connecticut Department of Con-
sumer Protection, providing cash dis-
counts to consumers serves the inter-
ests, of both consumer and merchant,
but opening the door to credit card sur-
charges "endorses a system of double-
charging and massive confusion in the
marketplace."

Sounds like an open-and-shut case,
right? But when we try to have the sur-
charge ban passed at the state level, it
isn't easy. The outcome usually depends
on how well we communicate.

In Texas, the ban passed with only
one dissenting vote. The Colorado vote
was overwhelming. California support
was also strong. Obviously, we did
something right. If people understand
what is at stake, they make sure that
their representatives know about it.

But, strange as it may seem, there are
people who support surcharges. They
argue that cash customers subsidize
credit card users. After all, don't mer-
chants have to pay a handling fee to
credit card companies each time a card
is used? Isn't this an extra cost that sup-
posedly results in higher prices?

Well, it doesn't work that way. Credit
cards may be a lot of things, but they
certainly are not a drain on merchant
profits. Rather, they spur sales and allow
merchants to offer lower per-unit prices.

Opponents don't recognize the fact
that cash purchases have their own tran-
saction costs, including insurance,
check processing, bad check charges,
and bonding of employees. Besides,
adding a surcharge to credit card cus-

tomers will not lead a merchant to
lower prices to cash customers unless a
discount for cash is offered.

But the worst problem is that credit
card surcharges make advertised prices
and claims undependable. Talk about
misrepresentation in the marketplace!
Unless a surcharge ban is enacted, full
disclosure will be needed for all adver-
tised prices and claims. Two-tiered pric-
ing will be required (cash and credit)
with all the resulting paperwork. Store
displays, credit contracts, monthly bil-
ling, and even advertising will have to
be jammed with complicated dis-
claimers.

It will be a mess. The National Asso-
ciation of Consumer Agency Adminis-
trators knows it, and so does the Minne-
sota AFL-CIO. Both groups have adopted
resolutions in support of legislation
banning credit card surcharges.

Now as the consequences become
known, shouldn't Congress get back to
this important issue?

Let me caution you. I've fought this
fight for quite a while. It's been almost
two years since the federal ban expired
and there is still no action in Congress.

So let's all get started now to at least
protect ourselves in the states where we
live. There's a lot at stake! Start working
now to reestablish this vital consumer
protection in Delaware. Join the states
of Arizona, Florida, Iowa, Kansas, Mary-
land, New Jersey, Pennsylvania, and
Utah by convincing the state legislature
to introduce a surcharge ban bill in
1986.

How about it, Delaware?
For more information about Consu-

mers Against Penalty Surcharges, you
can call or write to Monica Dignam,
CAPS Coordinator, at CAPS, 733 North
Van Buren Street, 4th Floor, Milwaukee,
WI 53202 (414) 271-1398.
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Jacob dayman, lawyer, editor, and
administrator, has had a long and dis-
tinguished career devoted to protecting
the rights of others. He teas one oj the
founders of the Consumer Federation
of America and became its first presi-
dent in 1968. He retired in 1979 as
president oj the Industrial Union Depart-
ment oftheAFL-CIO to conduct a vigor-
ous retirement, currently as president
of the National Council of Senior Citi-
zens. His views are informed by uide
experience, including work for the Fed-
eral Government, and service as an
elected representative to the Ohio Legis-
lature.
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The 1985 Revisions to the Delaware
Inheritance Tax Statute
Peter S. Gordon and
RichardJ.A. Popper

The consumer, initially preoccupied
with getting his honest money's worth,
becomes upon reflection ever more con-
cerned about hanging on to the money
he would wisely spend. Enter the estate-
planning tax lawyer, whose literally
death-defying acrobatics sustain our
dreams of durable greed.

Estate planning has never been an
easy task. But under Delaware law as it
existed before the 1985 revisions to the
Delaware Inheritance Tax Statute, estate
planning was far more difficult than it is
today.

The revisions that made estate plan-
ning easier were contained in S.B. 270.
This Bill was carefully prepared by
members of the Estates and Trusts Sec-
tion and the Tax Section of the Dela-
ware State Bar Association and was
introduced in the State Legislature by
Senator Richard Cordrey. Signed into
law by Governor Castle on July 12,1985,
it is effective for the estates of those who
die on or after July 1, 1985.

The highlight of the new legislation
is certainly the creation of the Delaware
Unlimited Marital Deduction. This pro-
vision permits an unlirr.ted amount of
property to pass from x decedent to his
or her surviving spouse free of Dela-
ware inheritance tax. But the statute did
more than just create an unlimited mari-
tal deduction. It contains other signifi-
cant provisions, which are important to
estate planners and to their clients.

Retirement Benefits
Almost every major employer spon-

sors qualified retirement plans for its
employees. These plans include thrift
plans, savings and investments plans,
pension plans, ESOPs, TRASOPs, and
others; all commonly referred to as
pension plans. Most provide death
benefits for beneficiaries designated by
participants.

Prior Delaware law assessed an inher-
itance tax on the value of the decedent's
interest in the plans at the time of his
death. The old law provided that the

amount of the decedent's interest sub-
ject to inheritance tax was the same
amount included in the decedent's
estate for federal estate tax purposes. In
effect, the state "piggy-backed" on the
federal law, relying on the Internal
Revenue Code to establish the amount
of death benefits subject to state tax.

The system worked well until January
1,1983- Generally, death benefits were
not subject to inheritance tax if they
were paid to a beneficiary in the form of
an annuity, since federal law excluded
installment payments from the gross
estate. Only lump sum distributions
were subject to tax, but then the benefi-
ciary had the cash with which to pay the
tax and received certain favorable
income tax treatment to mitigate the
death tax costs of the distribution.

The federal rule changed for estates
of decedents dying on or after January 1,
1983- The exclusion for retirement plan
death benefits became limited to
$100,000 regardless ofwhether benefits
were paid in lump sums or in install-
ments. Before the State of Delaware
could react, the federal law changed
again. This time the $100,000 exclusion
was eliminated for the estates of those
who died on or after January 1, 1985,
and the full value of the retirement plan
death benefits became includible.

The changes at the federal levels
seemed harsh at first. But, they were
added to a system that exempts the first
$400,000 of a decedent's estate from
federal estate tax (It will rise to $500,000
in 1986 and $600,000 in 1987.) and
allows unlimited amounts of property
to pass to a surviving spouse without
estate tax. The net result was that most
death benefit distributions remained
federal estate tax free.

The federal changes were "piggy-
backed" into Delaware law. Unfortu-
nately, Delaware's old inheritance tax
statute contained no unlimited marital
deduction and nothing even close to
the exemption equivalent allowed by
federal law. Suddenly, widows and
widowers found the death benefits pay-

able to them from their deceased
spouse's retirement plan subject to
Delaware inheritance tax. What is worse,
the death benefits were usually payable
over the lifetime of the surviving spouse
but the Delaware inheritance tax had to
be paid at one time, in cash, nine
months after the date of the plan partic-
ipant's death. There was a strong belief
that the old Delaware statute would
cause retirees to move out of state to
avoid the tax on the death benefits pay-
able to their surviving spouses.

The new Delaware law solved the
problem by completely exempting
death benefits under qualified retire-
ment plans from Delaware inheritance
tax. Section 1309(c) of the act insures
that death benefits will be non-taxable
whether paid in lump sum or in install-
ments and regardless of whether they
are paid to a decedent's surviving
spouse or other beneficiaries of the
decedent such as a minor children. Res-
ident retirees can rest easier now that
the new law is in place. In addition,
estate planners and tax practitioners
need not worry about how an estate will
find the cash to pay inheritance tax on
funds not distributable until some time
in the future.

Life Insurance
Mr. Roberts owns a $100,000 life insu-

rance policy insuring his life. He names
his wife as his primary beneficiary but
fails to name a contingent beneficiary.
At the time of Mr. Roberts' death, his
wife has predeceased him. The life
insurance proceeds are paid to his
estate, under the terms of the life insu-
rance policy, and are distributed to his
daughter with the residue of his estate
under the terms of Mr. Roberts' will.

Mr. Robert's failure to name his
daughter as the contingent beneficiary
of his life insurance policy cost his
daughter at least $2,470 under the old
Delaware Inheritance Tax Law. This is
because the old law only excluded life
insurance proceeds from inheritance
tax if the proceeds were "payable oth-
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erwise than to the estate of the insured."
Had Mr. Roberts, or his estate planner,
made certain that the beneficiary desig-
nation form named his daughter as the
contingent beneficiary, no Delaware
inheritance tax would have been due.

The requirement that insurance pro-
ceeds be paid to a beneficiary desig-
nated other than by the decedent's Will
to avoid Delaware inheritance tax cre-
ated many problems. The inadvertent
inheritance tax on Mr. Roberts' estate
illustrated above is only one. Often,
where an insured had a number of
beneficiaries whom he wished to bene-
fit, insurance companies would refuse
to accept the lengthy beneficiary desig-
nation form necessitated by the in-
sured's estate plan. The result was com-
plicated drafting to establish a trust as a
beneficiary of the life insurance pro-
ceeds so that the insured could select
those whom he wished to benefit.

Section 1310 of the new law makes it
clear that life insurance proceeds are
exempt from Delaware inheritance tax
even if paid to the decedent's estate.
The failure to name a contingent bene-
ficiary, while not encouraged, will not
result in a hidden tax. Moreover, where
the insured has a detailed plan in mind
for the distribution of his estate, includ-
ing his insurance proceeds, it is possi-
ble to name his estate as the primary
beneficiary of the policy and still avoid
the Delaware inheritance tax. Addi-
tional probate fees should be consi-
dered before taking this approach.

Gifts Near The Time Of Death
Prior Delaware law presumed that

gifts made within six months before a
decedent's death were made "in con-
templation of death". The law included
the full value of the gift in the taxable
estate of the decedent unless the estate
could prove that the gift was not death
tax motivated.

Federal law, on the other hand,
generally permitted a tax payer to
transfer $10,000 to each donee each
year without federal estate tax conse-
quences. Only the excess value of the
gift (over $10,000) affected the dece-
dent's estate tax liability. The conflict
was apparent. Tax advisors had to ex-
plain to elderly and ill clients that the
$10,000 gifts they planned to make to
their children and grandchildren would
be exempt from federal estate tax but
could be subject to Delaware inherit-
ance tax if death occurred within six
months after the date of the gifts.

Section 1306 of the new statute does

away with the distinction between the
estate and federal "gift in contempla-
tion of death" rules with respect to the
first $10,000 in transfers. Now, the
$10,000 excludible portion of each
transfer is exempt from Delaware inher-
itance tax regardless of the proximity of
the gift to the date of the decedent's
death. The value of the gift in excess of
$ 10,000 continues to be taxed under the
old rule and will be subject to Delaware
inheritance tax unless the estate can
prove that the transferwas not death tax
motivated.

Jointly Held Property
The old Delaware law applied two

principles to determine the value of
jointly held property to be included in
the taxable estate. These were: the rule
of contribution and the presumptive
share rules. The rule of contribution
provided that a decedent's taxable estate
would include the date of death value
of jointly held property to the extent of
the decedent's contribution to the
acquisition of the property. If jointly
held property was purchased for
$40,000, $20,000 of which was paid by
the decedent, and the property was

worth $ 100,000 on the date of the dece-
dent's death, the rule of contribution
resulted in the inclusion of $50,000 in
the taxable estate, since the decedent
contributed one-half of the original
acquisition cost.

The presumptive share rules distin-
guish between joint tenants who were
husband and wife and non-spousal joint
tenants. If a husband and wife own
property as joint tenants with right of
survivorship or as tenants by the entirety,
the estate could elect the presumptive
share, which presumed that one-half of
the first $200,000 in jointly held prop-
erty was contributed by the surviving
spouse rather than the decedent. This
presumptive share was therefore ex-
cluded from the inheritance tax base.
The presumptive rule that applied to
non-spousal joint tenants presumed that
the entire value of the property was con-
tributed by the decedent, unless the
surviving tenant could prove the actual
contribution made by him or her to the
acquisition of the property. Only the
share for which the surviving joint tenant
proved contribution was excluded from
the decedent's taxable estate.

The rule of contribution and the pre-
sumption that the entire value of jointly
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held property is includible in the dece-
dent's gross estate still apply to non-
spousal joint tenants. However, there
has been a significant change in the rule
as it applies to joint tenancies between
husband and wife.

Section 1305 of the new statute now
conclusively presumes that one-half of
the value of all property jointly held by a
husband and wife was contributed by
the surviving spouse. The result is that
only one-half is includible in the taxa-
ble estate. This rule, taken into account
with the new unlimited marital deduc-
tion, will generally result in no inherit-
ance tax on property jointly held be-
tween husband and wife.

The Unlimited
Marital Deduction

The widely perceived most signifi-
cant change in the Inheritance Tax Law
is the unlimited marital deduction,
which has been added to Section
1323(b). Any property that qualifies for
the federal estate tax marital deduction
will qualify for the marital deduction in
Delaware. With respect to property that
qualifies or could qualify as qualified
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terminable interest property ("QTIP")
under Internal Revenue code ("IRC")
§2056(b)(7), a separate Delaware elec-
tion is provided. The election may be
made to obtain a marital deduction for
QTIP property regardless of whether a
federal estate tax return is required and
regardless of whether an election is
made for federal estate tax purposes.

Generally, items that qualify for the
Delaware marital deduction at the first
spouse's death will be included in the
taxable estate of the surviving spouse
and items that do not qualify for the
Delaware marital deduction will notbe
so included.

This general principle is imponant in
estate planning, since Delaware inher-
itance tax will have to be paid at one
death or the other, if the inherited assets
in question have not been consumed
before'the survivor's death. In general,
property qualifies for the marital deduc-
tion for federal estate tax purposes if it
passes to the surviving spouse and is
not an interest that will terminate on the
lapse of time, or on the occurrence or
failure to occur of an event or contin-
gency ("terminable interest"). How-
ever, a terminable interest can qualify
for the federal estate tax marital deduc-
tion under IRC Section 2056(b)(7) if
the surviving spouse is entitled to all of
the income from the property' payable
no less frequently than annually, and no
person has a power to appoint any pan
of the property to a person other than
the surviving spouse, provided the
executor elects to qualify it for the mari-
tal deduction on the federal estate tax
return. Such property is commonly re-
ferred to as QTIP property. The price of
this election is inclusion of the property
in the surviving spouse's estate. It is
beyond the scope of this article to fully
describe the rules concerning the fed-
eral estate tax marital deduction.

12 DelC. Section 13O4(d) taxes Del-
aware QTIP property in the survivor's
estate. It taxes property for which a fed-
eral gift tax marital deduction was
allowed under IRC Section 2523(f) or,
more important, for which a deduction
was allowed in the estate of the first
spouse to die for Delaware inheritance
tax purposes as Delaware QTIP prop-
erty. If a person creates an inter vivos
QTIP trust and makes an election under
IRC Section 2523(0 to qualify it for the
marital deduction, he will not pay any
federal gift tax. An example of an inter
vivos QTIP trust is a trust created and
funded by a husband during his lifetime
providing income to his wife for her

lifetime, and providing for disposition
of the corpus of the trust to his children
at the death of the wife. Since the Dela-
ware gift tax piggy-backs the federal gift
tax in this respect, if a person creates an
inter vivos QTIP trust, he will obtain a
Delaware gift tax deduction for the
value of the gift. In order to prevent
such a person from escaping both Del-
aware gift and inheritance taxes on the
corpus of such a trust, Section 1304(d)
(2) includes the corpus in the surviving
spouse's estate for Delaware inherit-
ance tax purposes.

Under IRC Section 2519 and for pur-
poses of the Delaware gift tax, if a
spouse disposes of all or any part of
federal QTIP property, the entire prop-
erty subject to the QTIP election will be
deemed to have been transferred by the
spouse. Therefore, §13O4(d) exempts
such property from the inheritance tax
since there is no policy reason to tax
such property twice. QTIP trusts created
before August 1,1985 are not included
in the surviving spouse's estate.

The operation of the QTIP marital
deduction provisions can be illustrated
by a simple case. Assume that a dece-
dent dies leaving his entire estate, with
a total value of $400,000, to a trust that
provides a life income interest to his
wife and equal remainder interest to his
two children. Assume that the widow is
72 years old. Under the 10% tables con-
tained in Treas. Reg. §20.2031-7(0, the
life income interest of the widow is
wonh .57261 of the corpus. For Dela-
ware inheritance tax purposes, this
means that $229,044 is taxed to the wife
at Class A rates for a tax of $4,762. The
remainder is divided between the two
children who are taxed on $85,478
each. The tax for each is $1,819 resulting
in a total tax of $8,400 assuming no
Delaware QTIP election is made.

If the QTIP election is made, the cor-
pus of the trust is sheltered by the mari-
tal deduction. Thus , there is no Dela-
ware inheritance tax due.

However, Section 1304(d) imposes a
price for making the QTIP election. At
the death of the widow, her taxable
estate will include the entire value of
the trust. If the trust remains at $400,000,
each child will be taxed on $200,000 at
Class B rates. If the trust is the only
property includible in the widow's es-
tate, the tax will be $12,800 which is
$4,400 more than the tax which would
have resulted if no Delaware QTIP elec-
tion had been made at the first death.
The savings would be even greater if the
spouse has other property.
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The foregoing example demonstrates
that, except when the surviving spouse
is absolutely insistent on paying zero
tax at the first spouse's death, it is wise
to combine the Delaware QTIP election
with $70,000 Class A exemption. Thus,
one would make an election as to all
but that portion of the trust in which the
surviving spouse's interest is $70,000.
The correct fractional portion is deter-
mined by working backwards using the
10% tables. In our example, dividing
$70,000 by .57261 results in an amount
of $122,247. The desired result is to
make a Delaware QTIP election, the
effect of which is to have all but that
fractional portion of the trust with the
value of $122,247 qualify for the marital
deduction. This can be expressed as
"that fractional portion of trust X, the
numerator of which fraction is the total
value of the assets in trust X less the
value of assets in which the interest of
the surviving spouse is equal to $70,000
using appropriate valuation tables for
Delaware inheritance tax purposes, and
the denominator of which fraction is
that total value of the assets in trust X."
In this example, the fractional election
will result in a tax of $345 at the first
death because of the $52,247 taxed at
Class B rates. However, this is a small
price compared to the potential 6% tax
on $122,247, or $7,335 at the surviving
spouse's death if the entire trust were
qualified for QTIP treatment.

Attention must be paid in planning
QTIP elections to the age and health of
the surviving spouse and who the sur-
viving beneficiaries are. If the surviving
spouse has a short remaining life expec-
tancy, it will often be unwise to make a
QTIP election because of the increased
tax which it will cause at the second
death. If the remaining beneficiaries of
the trust fall into Class C or Class D as
related to the surviving spouse, the max-
imum 10% and 16% rates may make the
QTIP election a very expensive pro-
position.

Another important change in the mar-
ital deduction area involves powers of
appointment. Prior to the amendment
of the Delaware Inheritance Tax, 12
Del. C. § 1304 taxed property subject to a
general power of appointment. A gen-
eral power of appointment allows a
person to appoint principal to himself,
his creditors, his estate, or the creditors
of his estate. Section 1304(a) has been
amended to include the value of prop-
erty with respect to which the decedent
possessed a general power of appoint-
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ment created after July 31, 1985 con-
ferred upon the decedent by the dece-
dent's spouse. Usually, the first spouse's
estate would have been entitled to a
marital deduction for such property, so
the appropriate price is a tax at the sur-
vivor's death. General power of appoint-
ment marital deduction trusts will be
included in the taxable estates of surviv-
ing spouses when the first spouse dies
after July 31, 1985- General power of
appointment marital deduction trusts
created by decedents in favor of their
spouses when the decedent died before
August 1, 1985 will continue to be
exempt from inheritance tax to the

extent that the surviving spouse does
not exercise or release the power of
appointment.

Tax Rates and Classification of
Beneficiaries

Important changes have been made
to the tax rate structure of the Delaware
inheritance tax as set forth in 30 Del. C.
§1322. Prior law taxed property passing
to beneficiaries at different rates de-
pending on the relationship of the
beneficiary to the decedent. The four
class structure of prior law has been
retained but the definition of the rela-
tionships to the decedent which fall
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under each class and the level of exemp-
tions have been altered.

Class A, the lowest taxed classifica-
tion, for property passing to a spouse,
remains unchanged. In spite of the
unlimited marital deduction, Class A
will continue to have application where
property passes to a spouse in a trust or
another form, which either does not
qualify for the Delaware unlimited mar-
ital deduction or which the executor
does not elect to qualify for QTIP
treatment.

A significant addition has been made
to those persons who fall into Class B,
the second lowest tax group. Formerly,
Class B included the decedent's parents
and grandparents, children, sons and
daughters-in-law, and legally adopted
children. Now, Class B also includes
stepchildern. Stepchild means a child of
the spouse of the decedent to whom
the decedent stood in the mutually
acknowledged relationship of a parent
for not less than ten years before death,
if the relationship began at or before
such person's 15th birthday and was
continuous for ten years thereafter.

As a result of the prior exclusion of
stepchildren from Class B, it was often
advisable from an inheritance tax view-
point to suggest to testators that they
legally adopt their adult stepchildren in
order to reduce the tax rate. The effect
of such an adoption in some states was
to eliminate the child's right to inherit
from his natural parent. Also, many
people do not wish to adopt stepchild-
ren merely to save inheritance tax.

The new law eliminates the need for
adoptions in some cases, but unfortu-
nately, because of the narrow definition
of stepchildren, adult adoptions are
likely to continue to occur frequently.

The exemption in Class B has been
increased from $3,000 to $10,000.

Class C has been amended. Formerly,
Class C included brothers and sisters
either of the whole or half blood of the
decedent or any of their lineal descend-
ants and brothers or sisters of the dece-
dent's parents and their children. This
left the anomalous result that cousins
would be included in Class C, but des-
cendants of cousins would be in Class
D, the most expensive rate bracket. On
the other hand, nephews and nieces
and their descendants would be in-
cluded in Class C and not Class D, no
matter how many generations removed.
Class C now includes any person whose
relationship to the decedent is within
five degrees of consanguinity and is not
included in Class B. Thus, Class C

includes brothers and sisters (two
degrees), and their children, grand-
children and great-grandchildren. It also
includes cousins (four degrees) and
their children (five degrees) but not
anyone more distantly related to the
decedent than that. See illustration to
determine what classes of relatives of
the decedent would be included in
Class C.

The Class C exemption has been
increased from $1,000 to $3,000.

Class D, as before, includes anyone
not includible in Classes A, B, or C. The
Class D beneficiaries now have an ex-
emption of $1,000. Formerly, there was
no exemption in Class D.

Return Filing Requirements
Section 1341 has been amended to

adjust the return filing requirements in
accordance with the new exemptions.
The $20,000 amount formerly contained
in Section 1341 (a), which exempted
from the filing requirement estates the
value of which exceeded $20,000 if
there was no beneficiary other than the
surviving spouse, has been changed to
$70,000. Even if an estate is entitled to
the unlimited marital deduction and all
property passes to a surviving spouse, a
return must still be filed to claim the
marital deduction if the estate exceeds
$70,000.

A special provision has been added
to Section 1342(a) regarding the timing
of filing returns. In general, returns
must still be filed within nine months of
the date of the decedent's death. How-
ever, if before the expiration of that
nine month period the estate has be-
come involved in any litigation, the
outcome of which may affect the com-
putation of the Delaware inheritance
tax, the due date of the return is ex-
tended until thirty days after the litiga-
tion is concluded.

The 1985 revisions to the Delaware
Inheritance Tax Statute make great
strides toward simplifying estate plan-
ning. Differences between the federal
estate tax and the Delaware inheritance
tax have been narrowed, and ambigui-
ties in the old statute have been clarified.

For most estates where the decedent
leaves all of his property to his surviving
spouse, the new law means that no Del-
aware inheritance tax will be due. Larger
estates will continue to require careful
planning to minimize tax at the second
death. In this regard, the new law offers
many opportunities for tax savings.
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The New Laissez Faire:
Antitrust and the Consumer
William J. Wier

Typically, antitrust issues do not
generate widespread public interest.
However, in the last five years there has
been such a dramatic swing in antitrust
policies that if the law continues on its
present course, repercussions will be
felt from the corporate boardroom to
the corner store.

The impetus of this divergence from
prior law no doubt lies with the present
administration, particularly the Justice
Department's Antitrust Division and the
Federal Trade Commission (FTC), and
to a lesser degree President Reagan's
appointees to the Federal Judiciary. The
current antitrust position of the Federal
branches and enforcement agencies is
generally characterized by relaxed mer-
ger guidelines, laissez-faire approach to
vertical restraints, a more forgiving view
of vertical price-fixing and accommo-
dating interpretations of previous court
rulings and legislative histories — all
for the limited purpose of achieving
economic efficiencies. In short, the cur-
rent stance towards regulating business
is that the antitrust laws were enacted to
serve economic efficiency, not notions
of consumer welfare. The perceived
result has been that business practices
previously regarded as pernicious to
consumers and small businesses have
gone unchallenged, or when chal-
lenged, have been permitted.

The current administration has been
able to largely succeed in its objectives
of reinterpreting the antitrust laws to
the limited purpose of achieving eco-
nomic efficiencies because of the in-
herent nature of the statutes themselves.
The antitrust laws are notoriously im-
precise and have been open to wide
degrees of interpretation. For example,
note the operative language of §1 of the
Sherman Act: "Every contract, combina-
tion in the form of trust or otherwise, or
conspiracy, in restraint of trade or com-
merce among the several States . . . is
declared to be illegal." And equally as
broad, the Federal Trade Commission
Act's Section 5: "Unfair methods of
competition in or affecting commerce,

and unfair or deceptive trade practices
in or affecting commerce are hereby
declared unlawful." Traditionally, liti-
gants and courts alike have resorted to
legislative history when confronted with
vague or ambiguous statutory language.
But a review of such history for antitrust
statutes indicates that Congress clearly
intended to provide only the statutory
skeleton, leaving the fashioning of the
flesh, heart, and soul of the law to its
enforcers. Thus, as one sitting Federal
Trade Commissioner commented: " . . .
The federal antitrust law is essentially
federal common law, and it is approp-
riate for both the courts and those
responsible for antitrust enforcement to
consider what should be the approp-
riate goal of antitrust."1

One former Assistant U.S. Attorney
General who served in the Antitrust Div-
ision, assessing these developments ob-
served that President Reagan's adminis-
tration is exercising its broad and un-
fettered discretion in interpreting and
enforcing the antitrust laws. This com-
mentator noted that the current Justice
Department has openly repudiated en-
forcement of various aspects of antitrust
law and tempered most of the rest of the
antitrust law. Further, he observed that
this reversal of policy is truly dramatic
because antitrust enforcement has been
fairly consistent since at least the late
195O's without regard to whether the
administration was Republican or Demo-
cratic, and that the sudden and sweep-
ing shift in policy recently enacted has
created serious problems for both legal
advisors and the business community.2

This restrictive interpretation of these
laws by the current administration has
not only been steadfastly maintained in
action. It has been enunciated by can-
did and forthright speech, as exempli-
fied by merger policies. Attorney Gen-
eral Meese reported that the admini-
stration is committed to promoting eco-
nomic growth [through mergers] and
strengthening U.S. firms against foreign
competition.3 Under the preeminent
standard currently used by the Justice

Department, the hallmark of permissi-
ble combination is whether or not the
merger results in greater economic effi-
ciency. A combination that is more effi-
cient, regardless of size, now goes un-
challenged by the Antitrust Division,
presumably on the ground that consu-
mers benefit from lower costs for goods
and services.

Thus, the mega-mergers of the past
several years have passed scrutiny under
antitrust laws that would have seemed
to prohibit them only several years ago,
specifically because of thejustice Depart-
ment's and the Courts' predisposition
to eschew any possible adverse non-
price related market consequences in
deference to formations of more "eco-
nomically efficient" conglomerations.
Thus, combinations between giants
such as Texaco and Getty or Chevron
and Gulf have been approved with only
minor changes even though the merger
was not achieved to fend off foreign
competition and has resulted in no
apparent consequential price decrease
for the consumer.

The perceived relaxation of antitrust
restrictions has been further fostered by
the additional development on the part
of both the courts and the Department
of Justice in increased recourse to a
"rule of reason" analysis, as opposed to
a "perse" analysis in assessing the legal-
ity of given business practices. Tradi-
tionally, either one of these two stand-
ards has been applied in determining
the legality of business activity. They are
mutually exclusive. The per se rule is
the striaest application of antitrust law
and establishes the standard that one
violates the antitrust laws upon a find-
ing that a certain business activity
"would always or almost always tend to
restrict competition... "4 Contrastingly,
the rule of reason involves an extensive
analysis of the restraint of trade, includ-
ing the balancing of anticompetitive
effects of the restraint against any pro-
competitive effects of the restraint.5

Once the per se rule is invoked, the
activity in question is "conclusively pre-
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sumed illegal without further examina-
tion under the rule of reason.6"

An historical review of the develop-
ment and relative prominence of the
per se rule and rule of reason is beyond
the scope of this anicle. Suffice it to note
that application of the rule of reason has
become the clear choice of the current
administration and most courts, thereby
resulting in a certain liberality and a
loosening of the antitrust standards in
evaluating the legalities of business
conduct previously evaluated under the
more stringent per se approach.

Indicative of this metamorphosis are
the antitrust opinions recently
espoused by the Federal Courts and
agencies. For example, in 1966 the Fed-
eral Trade Commission observed in
Brown Shoe Co.:
In assessing the need for Commis-
sion action, we must take account of
the fact that historically one of the
purposes of antitrust law, over and
above purely economic considera-
tions, has been to preserve an organi-
zation of industry in small units.7

More recently, in a stark departure from
Brown ShoeFYC Commissioner Calvani
wrote: "It is important to note that the
protection of small businesses may be
economically inefficient and comes at
significant cost to the consuming
public."8

The position noted by Calvani is viv-
idly reflected in the FTC cases of recent
vintage. The attempts initiated a decade
ago to expand and define the contours
of Section 5 of the Federal Trade Com-
mission Act's prohibition of unfair
methods of competition have been all
but aborted by the current Commission.
For example, the FTC's attacks on con-
centrated industry structures like break-
fast cereals and oil were dropped by the
Commission. The FTC's potent antitrust
holdings of yester-year in Russell Stover9,
and Boise Cascade10 were recently rev-
ersed on appeal, and the Borden11 deci-
sion has essentially been rewritten by
the incumbent Commission.12

The Antitrust Division of the Depart-
ment of Justice, which is charged with
enforcing antitrust law, has not only
mirrored the administration's position
but has led in fostering its effect. Its
prosecution efforts have been drasti-
cally reduced and generally limited to
price fixing. In fact, in a number of cases
last year the Division actually assisted
antitrust defendants in the defense of
the claims against them. In one such
case, the Antitrust Division filed an ami-
cus brief on behalf of General Motors
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and Toyota arguing that Chrysler did
wo?have standing to challenge the joint
venture. Interestingly, the Federal Trade
Commission also gave its approval to
the General Motors and Toyota joint
venture, and not surprisingly the three
commissioners named by President
Reagan provided the bare majority of
the five person commission. The dis-
senters, holdovers from the Carter admin-
istration, typified the reaction of the
other auto companies when they expres-
sed outrage at the result. FTC Commis-
sioner Patricia Bailey went so far as to
complain: "If this joint venture between
the world's first and third largest auto-
mobile companies does not violate the
antitrust laws, what does the commis-
sion think will?"

Courts likewise seem to be undergo-
ing the same metamorphosis in the
field of antitrust. Thus, the Supreme
Court's major antitrust cases of the last
term seem to paint a clear picture of the
direction in which antitrust law is
headed. All four major cases — Mon-
santop Hyde}" NCAA15 and Copper-
weld16 — contributed to weakening
and restricting the application of the per
se rule. In Hyde, the Court went so far as
to hold that tying arrangements — a
restraint previously held to rarely serve

any purpose other than supression of
competition — are not illegal without
elaborate inquiry and analyses into
market conditions and anticompetitive
effects.

Most important, as a practical effect,
these developments have had far reach-
ing consequences for private parties,
particularly small businesses and con-
sumers. Needless to say, the burden of
proof now shouldered by the antitrust
plaintiff will dramatically increase the
need for economic analysis, necessarily
involving economic experts, a barrage
of graphs, charts, and complicated
models. By broadening the antitrust
areas now subject to the rule of reason
and restricting use of the per se rule, the
discovery burden dramatically increases.
Furthermore, the most vivid conse-
quences of the new antitrust standards
are to subject plaintiffs to increased
uncertainty about the merits of their
cases in the face of the tremendous
costs inherent in developing a case sub-
ject to a rule of reason analysis.

These consequences are reflected in
the numbers: over the past five years,
private enforcement (private antitrust
complaints) — are off over 30 percent,
from 1,457 new filings in 1980 to an
even 1,100 in 1984." Plaintiffs presum-
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ably are discouraged by the restrictive
decisions of the Supreme Court and
lower courts on standing, causation,
proof of injury, and damages, as well as
rulings on substantive violations such
as those in the field ofvertical restraints.

With economic efficiencies the flag-
staff of its antitrust policies the govern-
ment has elected to do little to use the
antitrust laws to attack business practi-
ces once deemed to be harmful to small
businesses or consumers. Seemingly,
only restrictive business practices re-
garded as without any redeeming busi-
ness justification whatsoever, such as
price fixing, or those that create a clearly
inordinate degree of economic concen-
tration in a given industry are now the
potential targets of the enforcement
agencies. Furthermore, given both the
government's and the courts' disposi-
tion to making liability evaluations by
rule of reason analysis, the prospects for
private challenge of any non-price re-
lated practices under the antitrust sta-
tutes appear bleak.

It may well be that the antitrust laws
should reflect to the more restrictive
interpretation adopted by the present
administration. Many commentators
have said as much. But should not such
a radical shift in key economic policy be
the subject of legislative consideration
before it is adopted? It is at least ques-
tionable whether the laws in their pres-
ent form were intended to be given
such a constrictive interpretation, which
certainly runs counter to the recent his-
tory of antitrust enforcement. Further-
more, there remains some question of
what type of activities fit within the
rubric of economic efficiencies (which
these laws are perceived to serve) as
opposed to fostering anticompetitive
practices in the name of efficiency.

As in most cases, the general picture
is not one-sided. Some recent devel-
opments, which may be harbingers of
further change, should be mentioned.
First, in its NCAA decision, the Supreme
Court appeared receptive to a "quick
look" or truncated rule of reason eva-
luation, which could relieve many of
the litigation pressures now facing the
private litigant. Second, the Courts have
demonstrated a willingness to bring
new areas of possible violation under
antitrust scrutiny. Health care and the
professions provide examples of such
instances. Third, and potentially most
interesting, is the Supreme Court's
recent decision in Sedima/S.P.RL. v.
Imrex Company, Inc.18 There the Court

adopted the Seventh Circuit's broad
interpretation of the application of the
Racketeer Influence and Corrupt Organ-
ization Act (RICO) to reveal many com-
mercial practices including those pre-
viously attacked under the antitrust laws.
This decision may foreshadow the use
of that statute to reach by expedited
litigation many instances of commercial
abuses that were difficult to attack even
in prior years because of the need for
market analysis. If so, the prospect of
protecting consumers or small busi-
nessmen from commercial practices
not subject to antitrust attack may actu-
ally turn this entire evaluation on its
head. From the plaintiffs perspective, it
may fill what some practitioners have
believed to be a serious enforcement
gap spawned by the present administra-
tion's restrictive interpretation.

But one observation seems axiomatic.
This area of the law is no longer to be
regarded as arcane, remote from the
concern of the common practitioner. It
portends broad developments, which
will have important implications for all
commercial endeavors and for society
generally.

Post Script

Since the completion of this article,
there have been several developments
that reflect the sense of tension pres-
ently existing in the field of antitrust law
suggested in the article. Two related to
the tension between Congress and the
Reagan Administration, the third to cur-
rent developments in the Courts to cir-
cumvent the restrictive enforcement
construction adopted by the Adminis-
tration and its Courts. First, the issue of
antitrust enforcement was addressed in
a recent bipartisan resolution intro-
duced in the House of Representatives.
The resolution recorded that body's
finding that there was no validity to the
vertical restraint guidelines issued by
the Justice Department. The Resolution
suggests the Courts adopt this view. The
second development, tangentially re-
lated but jurisprudentially juxtaposed
to the Resolution, is the publication of a
report of the activities of the Economic
Policy Council and Domestic Policy
Council, which, according to Attorney
General Meese (who chairs that cabinet
level body), is considering an extensive
revision of the antitrust laws. The revi-
sions purportedly will reduce the con-
straints on business activities in an
effort to preserve competition in the
domestic economy, while simultane-
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ously permitting U.S. conglomerations
to compete more effectively in global
markets. Finally, the third development
is the Court's recent opinion in the
Genex Corp. litigation (Genex Corp. v.
G.D. Searle & Company, 85-4154, Dis-
trict of Maryland, 10/8/85). The case
demonstrates the increasing use by
antitrust plaintiffs of the RICO statute in
combination with allegations of Section
1 and 2 Sherman Act violations. These
developments are reported in Vol. 49,
No. 1238 of the BNA Antitrust And
Trade Regulation Report of October 31,
1985.
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A Christmas Reminiscence
William Prickett

A catalogue from a tree company in
Western Maine has arrived on my

desk, as it does each year. As always, it
evokes memories of Christmas when I
was a boy and a young man. How so?

Well, for as long as I can remember,
my father, a strict, hardworking lawyer
all year round, would undergo a son of
change of character or metamorphosis
in connection with Christmas. In place
of his usual combative, assertive
approach to life, people, and the law, he
would become affable, genial and sen-
timental at the Christmas season. Hav-
ing changed his outlook and demeanor
to conform with the festive nature of the
Christmas season, he expected every-
one else to do likewise. In a sense, this
little account explains how and why my
father's Christmas transformation and
his yearly personal delivery of his home
grown Christmas trees appeared to fail
in the end.

Actually, Christmas for my father
would start each year in late January or

Bill Prickett is a regular and valued
contributor to this magazine. He is an
eminent Wilmington lawyer and a very
accomplished prose stylist. He needs no
other introduction to our readers.

February. At that time, he would write or
call Mr. Tabor, then the Delaware State
Forester, to place an order as a lan-
downer for his small allocation of State
trees. At that time, Delaware provided
landowners with seedling trees, not for
ornamental purposes but for reforesta-
tion, windbreaks and Christmas tree
production. Just how my father learned
about this program I do not know. Be
that as it may, my father always ordered
about a hundred Norway Spruce see-
dlings. This order would be delivered
in late March or early April by the green
State Forestry pick-up truck. The order
would consist of two dozen bundles of
seedlings, 9 to 12 inches long, stoutly
bound together by coarse brown bail-
ing twine. At one end of each little tree,
there would be the pinkish, naked root
system and, at the other end a spritely
dark green plume of Norway Spruce
pine needles. The bundles of seedlings
would be heeled in along the edge of
the woods at some shady place at the
property in Centerville. Then, on a blus-
terly Saturday or Sunday in late March or
April, my brother, Harry, my father, and I
would go out to plant the little trees.
First, we would plunge two or three of
the tightly bound bundles of seedlings
into a pail half full of ice cold water.
Then, each of us would take a long-

handled shovel in one hand and a
bucket in the other. Stepping along, we
would thrust the shovel into the moist,
frost-free, brown earth, pull the shovel
smartly back, insert one of the stripling
trees into the hole, and then carefully
pull the shovel back out. With a firm
stamp or two of one's boot, the new
home of the little tree would be sealed
up. Then one would pace six feet onw-
ard and repeat the process. In a year or
two, these small seedlings would begin
to peep above the grass and weeds. In
five or six years, they would become fair
size Norway Spruces, just beginning to
be right for Christmas harvesting. Of
course, since my father planted a new
batch almost every year and only gave
out about forty or fifty trees each Christ-
mas, there should have been an ever
increasing crop of trees of various sizes.
However, some of the little trees died,
some were carelessly mowed down and
others were choked by woodbine, honey-
suckle or just plain weeds. In addition,
there were always some few people
whose Christmas apparently consisted
of coming out to the country to steal a
Christmas tree. Indeed, on one occa-
sion, someone even took a whole truck-
load of our trees.

Our problem from year to year was
not big trees but to locate enough small
trees to service the needs of our list of
recipients. About ten days before Christ-
mas, my father would pull out his little
appointment book. In the very back of
it, he had a penciled list of those who
were to get Christmas trees and the size
tree they requested. His list was made
up of a totally diverse group of people
consisting of all sorts of different peo-
ple whom my father considered as
friends in he broadest sense. Thus,
there were secretaries and former secre-
taries, social friends, legal and profes-
sional friends, tradesmen, relatives, and
others. My father would go carefully
over the list to determine whether there
were any additions that he should make
or whether there were people who had
died, moved away or who had told him
that they preferred to make other arran-
gements for their Christmas trees. When
he had settled on the definitive list for
that year, we three would sally forth on
some December afternoon to tag select-
ed trees with the names of the desig-
nated recipients.

Then came the prickly task of cutting
down the marked trees. In order to do
this, my brother and I would have to
take on the tough job of burrowing
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through the lower branches to get into
the interior of the tree itself. Once
inside, one was in a kind of quiet little
cocoon, which had a sweet smell. A
small timber saw was used to cut away
the dead branches so that the tree itself
could be sawed down. Usually, it only
took a score of strokes with the timber
saw. Then the tree would begin to sway
and finally gracefully yield, slowly tip-
ping over. The new cut would give off a
distinctive smell, something between
turpentine and rosin. A few more strokes
with the saw or the double-handed axe
and the tree would fall clear, leaving a
white naked stump. When all the desig-
nated trees were cut, we would drag
them (a la Currier & Ives) to a central
point.

Originally, 1 believe that my father
had made deliveries himself on Christ-
mas Eve. However, this schedule caused
universal dismay. No matter how freshly
cut, no one wanted the job of setting up
a large, ungainly Norway Spruce on
Christmas Eve itself, especially if the
hour was late. Thus, by the time my
brother and I were old enough to help,
deliveries were made on the Saturday or
Sunday before Christmas. If it was a Sat-
urday, my father would leave his law
office at the usual Saturday 1:00 P.M.
closing time. He would pick up my
brother and me. In high good spirits, we
would then drive out into the country
and borrow Levi Hollingsworth's blue
stake bed truck and drive it back over to
our Centerville property. Once there,
the three of us would pile a great load of
trees on the truck and rope then down
with great gordian knots. That done, we
would set out on our first round of

deliveries. Typically, we would draw up
to a house and stop. We would then
clamber all over the load of trees in
order to find the tagged tree in ques-
tion, undo the knots and wiggle the
chosen tree out of the pile. The tree
would then be dragged up onto the
lawn or onto the porch. That done, we
would bang on the door. The lucky
recipient would come out and dully
admire the great bushy tree with a
jagged stump that stood on the porch,
obscuring the front door. As noted, our
basic problem always was that our Nor-
way Spruce would grow so quickly and
so sturdily that, all too often, the tree in
question was a tad larger, even in our
own view, than what might be called for
by the fragile living room for which it
was destined. Nevertheless, in the spirit
of Christmas, these huge green trees
appear to have been gratefully received,
or at least we thought so. We, of course,
were in the roughest ofworking clothes,
since the cutting and delivering of
Christmas trees was dirty work at best.
We would be welcomed into the house
and duly issued Christmas cheer which
as we boys got older, got stronger.

Since we had deliveries to make liter-
ally all over New Castle County, the task
went on well into the evening. Indeed,
in the middle of our round of deliveries,
we would stop off at our house, raven-
ously hungry, demanding an immediate
supper so that we could get back to our
Noel rounds. After a hasty supper, we
would pile back aboard the truck foryet
another jovial round of deliveries. It was
usually well past midnight when our
Christmas task was done. We would
redeliver the truck to Levi Hollings-

worth's shed. Then we would stand for
a while in the moonlight or starlight and
enjoy the night, the country, and the
festive rounds that we had just com-
pleted. It was great good fun.

However, my mother, who was gallic
by origin, was not amused at all by these
annual Christmas tree shenanigans.
First, Christmas trees were Germanic in
origin. Second, she, for some reason,
did not fancy being left all alone, origi-
nally on Christmas Eve and later on the
Saturday or Sunday before Christmas.
Finally, it did not amuse here one bit to
have her husband and sons stomp in
between rounds, loudly demanding
dinner and then coming home at all
hours, after roistering all night on
Christmas cheer. However, annually,
we disallowed these complaints as not
being in keeping with our view of
Christmas. We were sure that we were
performing a service for the community
and the lucky recipients of our huge
coniferous offerings.

However, I noticed that my father's
list did not grow over the years. On the
contrary, it got smaller. At times, we
three wondered why people kept rem-
oving themselves from the list. When
we would call to inquire as to what size
tree they wanted on this particular year,
all too often they replied that they had
already committed to this church or that
fire company or that they had bought a
tree or were going away or simply
would not require a tree from us that
year. However, as I think back, there are
certain incidents now that stand out in
my mind that should have warned us
that our heroic and jovial efforts were
somewhat overdone.
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np he first of these episodes involved
a lady (who shall remain nameless)

who had just had her handsome dining
room redone with a tray plastered ceil-
ing. The dining room was the place in
the house where the Christmas tree had
always stood. Thus, when the front door
was opened, I manfully dragged a great
tree past her, over the hardwood floors
and Persian carpets and on into the din-
ing room where a small ladies' lunch to
admire the new ceiling was in progress.
The lady, looking agitated and appre-
hensively at her treasured new ceiling,
gently suggested that this particular tree
might be just a little bit too tall for the
handsome new ceiling. I roughly gaug-
ed the height of tree and the height of
the ceiling and came to a different con-
clusion. (Perhaps my judgment on the
respective heights might have been a

mite affected by the Christmas cheer
that I had imbibed at previous houses
on this particular round.) Be that as it
may, I quickly decided to determine the
matter by raising the tree. I swung it up:
it turned out that the hostess was right
and that I was dead wrong, perhaps by 9
to 12 inches. The bristly top of the
freshly cut green tree first bent over
against the pure white ceiling, leaving a
bright green line across it. But, the worst
was yet to come: when I had the tree
straight up, the stiff top of the new cut
tree popped right on through the trea-
sured new ceiling, putting a great ugly
hole in it. There was a ghastly silence all
the way around for a full thirty seconds.
Then, the lady graciously said that it
really didn't make any difference: surely
no one would notice the huge hole at
all. She added wistfully that, after all, the

ceiling could be redone after Christmas.
My father and brother compounded the
damage that I had done by pulling the
tree back down, again thus enlarging
the ugly hole. Need it be said that the
lady made it plain that, on several occa-
sions well before the next December
rolled around, she would not be need-
ing a tree from us. In fact, she called us
on December 10th to say that she had
already purchased a table-sized tree
which she had placed in the hall and
had already decorated.

Then there was the time that we
somehow managed to lose our last
small tree. We ended up that particular
round with nothing other than a 9-foot
tree. We could barely force it up the
steps and in the front door of the small
apartment of the luckless recipient. She
somewhat ruefully said later that she
had kept it there all through Christmas
though she and her family had not been
able to go into the living room at all and
that it had cost her a small fortune to
have the building superintendent drag
this green monster back out again after
New Year's. She did add, however, that
though the apartment had had a deli-
cious woodsy smell, please to count her
out.

Again, I remember that we had been
delivering trees for a number of years to
an old friend of my father and his wife.
They were always very cordial and very
effusive in their praise of the freshness
and fullness of our trees. Then, for some
inexplicable reason, we totally forgot
them one year, believing as we stood in
the moonlight after our rounds were
completed that we had in fact delivered
a tree to them. It was only later that we
found out that they had waited in vain
for their tree only to have to go out the
day before Christmas when Christmas
tree prices were at their highest and buy
a dingy old Vermont tree that had been
cut back in October. These people
wisely made their own provisions for
dependable Christmas trees in the fol-
lowing years. Thus, they dropped them-
selves off our dwindling list.

One of our oldest "customers" was
my father's friend, Judge John Biggs,
and his wife, Anna, a courtesy aunt of
mine. Though Judge Biggs stoutly pro-
tested that putting the tree up was a
nuisance that interferred with the real
pleasures of Christmas, nevertheless,
the Judge and Anna were always affable
when we would finally wind our way up
their bumpy drive. The late arrival of
our truck would rouse their dogs who
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would bark their heads off. Though they
were often in bed or at least ready for
bed and reading comfortably, they
would put on bathrobes and come
down and turn on the outside lights,
hush the dogs, and duly admire the
large tree that stood propped against
their yellow house. Afterwards, we
would all troop into the Judge's study.
Drinks would be poured and the Judge's
precious Cuban cigars would be offered
to my brother and me. In an hour or so,
we would leave the Judge and Aunty
Anna to their Christmas peace. We
would bang and rattle our way down
their winding graveled drive. On the
last occasion of our delivery to them,
however, we found that we had again
managed to lose a tree. Thus, we had no
tree to deliver at our next stop. After a
council of war, it was decided that we
would go quietly back to the Biggs' and
"borrow" the tree that we had given
them and give it to the next recipient.
Later, we would go back out into our
fields and cut another tree, even fresher
and bigger, for the Biggs's. Thus all
would be well. Indeed, all would have
been well, except that the dogs again
set up a terrific uproar. The Judge stuck
his head out his bedroom window and
saw that somebody in the darkness
below him was purloining the tree that
had just been delivered to him. The
Judge summoned the State Police. They
stopped us at the covered bridge, de-
manding to know who these three
scruffy people were, why they were
driving a truck that didn't belong to
them loaded with a Christmas tree that

belonged to a United States Circuit
Court Judge. In the end, we had to make
a third trip back up the hill, arousing the
dogs and, of course, again waking the
Judge and Aunty Anna. To make a long
story short, we eventually did go back in
the field and cut another tree. It was
delivered at about 3:00 A.M. that morn-
ing. Our delivery again roused the dogs
and the Judge. That was our "Swan
Song" with Judge Biggs and Aunty Anna.

In time, some of my friends had been
added to my father's list of those who
annually got a Christmas tree. Here
again, initially, we were greeted with
open arms, but our Noel exuberance
and excess brought this gracious cus-
tom to an end with my friends. For
example, Laird and Peggy Stabler built
themselves a handsome house with a
magnificent hall and a beautiful curved
staircase. It was obvious that the center
of the staircase was a place where a tall
Christmas tree should go: it would
seem to disappear right out of the top of
the house. Since, as 1 say, many of the
trees that we had planted over the years
had not been cut down and had now
grown to truly magnificent height, our
efforts for the Stablers became grander
and grander. Indeed, Peggy accumu-
lated four closets full of Christmas lights
and Christmas ornaments year after year
in order to decorate the monsters that
we brought her.

The year of our last delivery to the
Stablers, there happened to be snow on
the ground. Quite apart from our Christ-
mas tree operation, we needed to cut
down a huge pine tree that had been

there long before my father had started
planting Norway Spruce. However, it
was overshadowing other trees and
Mother had decreed that it must come
down. It had grown fully 60 feet high
and had a 10-inch base. Therefore, we
got out the powersaw and sawed away
at the base. With a tremendous crash,
this giant pine came down. At the time,
we were simply going to chop it up for
firewood. Suddenly, we got the idea of
delivering it to the Laird Stablers: it
would be the granddaddy of all Christ-
mas trees! We therefore got out a large
iron chain and fastened it around the
butt of this piney Goliath. The other end
was hooked to our tractor. We pulled
this huge tree on out our drive, down
the Kennett Pike through Centerville,
over the Center Meeting Road, down
Montchanin Road and eventually up the
Stablers' drive. The tree was so big that it
covered the entire road and no cars
could go by. This monster, as it went up
the Stablers' drive, knocked down the
neat snow stakes on both sides, brushed
their own newly planted trees and scat-
tered their white painted rocks. Never-
theless, we persisted on our course of
Christmas madness and dragged it right
up to the very front door of the house.
Fortunately, there was no one at home
except a Labrador and a Chesapeake
Bay who barked loudly to see "Burn-
ham Wood come to Dunsinane.'' Deligh-
ted with ourselves, we left the tree in
front of the house. The branches at the
butt end came up to the second story
windows. The prone tree stretched the
entire length of the house. Neither the

DELAWARE'S NUCAR CONNECTION

Customers Salespeople!!
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322-2277

ACROSS FROM THE GREATER WILMINGTON AIRPORT
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Enjoy the perfect fit
of Wright & Simon Clothing.

For over fifty years, business and
professional men have recognized and
appreciated the value, comfort and
personal fit of Wright & Simon's fine
quality clothing.

Whether you are a man who is hard
to fit or a man who is hard to please,
Wright & Simon Clothiers is the
men's store for you.

Our master tailors fit and alter each
garment to perfection. If you prefer,
you may use our Custom Fitting Ser-
vice for a suit that is superbly cut and
impeccably tailored just for you.

And, you choose from over
twenty-four of the finest names in
men's clothing and haberdashery.

Use our ' Wo Interest'' 90-Day charge:
pay 113 per month or use MasterCard,

VISA, WSFSor American Express.

Serving you since 1935

911 Market Street On The
Mall, Wilm. - 658-7345

Open Friday Evenings - Free Validated
Parking 9th & Shipley Streets

White House, Pennsylvania Station nor
Rockefeller Center had a finer, fresher
or bigger Christmas tree that year than
the Stablers. However, this last effort
broke the Christmas camel's back. Peg
Stabler put her foot firmly down and
decreed that reason must return to
Christmas. She would not have a Christ-
mas tree that made herself and all of her
family look like Liliputians. Thus, we
had outdone ourselves at the Stablers
and yet another recipient lopped them-
selves off our list.

By the end of my father's lifetime, his
list had dwindled greatly. In spite of the
foregoing incidents and indeed many
others, he could not understand why
his Christmas largesse was not gladly
accepted each year by those lucky per-
sons on his list. Those who would still
accept a freshly cut Norway Spruce was
just a small group of the fifty or so that
we had delivered to in our heyday or
heynights. After his death, our custom
of delivering home grown trees died
out entirely: it is a thing of the past.

N ow, Christmas has become far more
commercial than it was when I was a

boy and young man growing up. Fire-
proof Christmas trees are made of plas-
tic. They can be taken apart and stored
in the attic, to be used year after year.
They have no pine smell at all. Christ-
mas doesn't begin on some windblown
day in March with the planting of a row
of small Norway Spruce along a wood

line. Rather, it starts when the Wall
Street Journal, around Labor Day, runs a
series of articles containing sombre
predictions of whether Christmas will
be a retail success or not, depending on
whether there is a 3% or 4!/2% increase
of sales of Cabbage Patch Dolls over the
last year. Christmas Day itself culmi-
nates in a deafening cacophony on the
radio of Christmas carols. The television
screen celebrates the birth of our Savior
in a manger in Bethlehem with Christ-
mas specials done by Hollywood celeb-
rities. In retrospect, I fully understand
why our customer list fell away. Still, I
think that there was something wonder-
ful and special, at least from our point of
view, in our quaint custom of growing
and delivering our own home grown
trees. I miss it every year at Christmas
time, especially the time when all the
trees had been delivered and we stood
in the crisp December coldness looking
up at the stars, the smell of the cut trees
still on our clothes.

Thus, as 1 look back at my catalogue
of evergreen trees from Western Maine,
I fill out an order for two dozen Norway
Spruce. This year, they will arrive, as
always in March or April. I will plant
them as a sentimental gesture and a
reminiscence of Christmas long ago.
However, perhaps Annie, my daughter,
age eight, will join me as she gets a bit
older and we will again deliver Christ-
mas trees to friends, relatives, and
neighbors.

We wrote the book!
We wrote the book on safe, dependable
door-to-door transportation between the
Philadelphia International Airport and
the Delaware/Maryland area.

Airport Shuttle offers:
• Departures from Hotel DuPont

and the Radisson Hotel
Wilmington every 30 minutes
by advance reservation.

• All-weather operation . . .
seven days a week, 24 hours
a day, year round.

• Roomy, comfortable vans
operated by safety-trained
and tested drivers.

• Over 25 years of proven
experience.

AIRPORT SHUTTLE
SERVICE, INC.
Wilmington, Delaware

655-8878
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MOTHIMQ EVEM COMES CLOSE!

AIRPORT PORSCHE
111 THE AIRPORT AUTO MALL

Route 13 (The DuPont Highway)
opposite the airport in Mew Castle
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Watch Your Language!

(The first — and perhaps the last — of a useful DMA WARIilA WYER service)

Legal writing courses are the rage! The word has gone 'round that
lawyers can't express themselves clearly enough to get their ideas across.
Legislatively mandated contracts in "plain English" are enriching those
members of the Bar who can explain to Courts what these wonderful new
simplified instruments actually mean. A tasteful T.V. ad for a Philadelphia
law firm says we all conduct our business in "mumbo jumbo" — all of us,
that is, except that paragon of lucidity who pays for the ad.

Let's hang a few pirates in chains! Here are some horrors to keep you on
your toes.

Wilmington lawyer, appearing before the New Castle County Council:
"We wish to withdraw this petition because of certain circumstances
which has arose." 'Iliat, believe it or not, is a true quote. Milton, thou
shouldst be living at this hour!

The New Yorker magazine recently reprinted this headline from the
Flagstaff, Arizona Sun: BARS LAUNCH'PROGRAM TO GIVE POOR LEGAL
AID
Or consider this chilling revelation from an obituary in a Cape Cod,
Massachusetts weekly: "Death was attributed to drowning by the Medical
Examiner."

Then there's that grand old howler: "I have discussed your proposal for
filling the drainage ditch with my partners."

And now for a spot quiz, kiddies. Find the errors of grammar and usage
(not to mention decorum and common sense) in this sentence: "If I was
laying down on my very unique chaise lounge, hopefully I would not
become nauseous."

Anyone who doesn't spot half a dozen stinkers in that sentence will be
sent back to the third grade to have his mouth washed out with soap.

And so, friends, be on the alert, keeps a civil tongue in your head, or even
a criminal one if that's your principal practice.

Consumers and Arbitration
Over a year ago the Superior Court Rules were amended to permit,

indeed require, arbitration in civil matters where the amount in issue was
$30,000 or less. Seemingly this would present a golden opportunity for
resolving swiftly and economically issues of consumer dissatisfaction. We
checked with the Court Administrators office and were advised by Samuel
R. Russell, Esquire, Assistant Arbitration Coordinator, that despite this
useful avenue of prompt relief, only four product liabilities claims have
been resolved in the more than one year since the new arbitration system
went into effect.

Incorporating
Service

Since 1899... we help law-
yers with fast, complete in-
corporating services in all
fifty states.

Let our knowledgeable
staff assist you in:

• Forming a Corporation
• Foreign Qualification
• Registered Agent
• Corporate Supplies

Toll free: 800-441-9975
Delaware: 302-998-0595

Corporation
Service Company

4305 Lancaster Pike
Wilmington, Delaware 19805

O F F I C E
N T E R I O R

• LEVELOR BLINDS
• LOUVERDRAPES

• UPHOLSTERY
• WALLPAPER
• DRAPERIES

• CARPET

Leon's, Inc.
203 N. DUPONT HIGHWAY • NEWCASTLE, DE19720

9-5 WEEKDAYS • 9-B WEDNESDAYSiFRIDAYS • 9-3 SATURDAYS
EVENINGS BY APPOINTMENT

328-1560
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©ability

The Lawyers Professional Liability Insurance program -
sponsored by the Delaware State Bar Association and under-
written by Lloyd's of London - has entered its fifth year.

The initial concepts of broad coverages and local claims-
handling developed by Professional Liability Insurance, Inc.,
in conjunction with Lloyd's, have succeeded in Delaware,
gaining the attention and the sponsorship of State Bar
Associations in the South and the West.

At PLI, we like to think of this unique insurance approach as
another Delaware first.

KNOWLEDGE • INNOVATION • SERVICE

Professional
Liability
Insurance, Inc.
a division ofZutz and Company, Ltd.

300 Delaware Ave. • P.O. Box 2287 • Wilmington, DE 19899 • (302) 658-8000
119 South Easton Road • Glenside, PA 19038

39 Botolph Lane • London, EC3R 8DE • England
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15 § 77t SECURITIES

Notes of Decisions

Ch. 2A

I. GENERALLY 1-20
II. INVESTIGATIONS 21-50

III. CRIMINAL PROCEEDINGS 51-80
IV. INJUNCTION PROCEEDINGS 81-131

Generally 1-20
Abuse of discretion, review 136
Adniissihility of evidence

Criminal proceedings 56
Injunction proceedings 119

Affidavit h, future wrongs 95
Allowance of injunctions

Discontinuance of practice* as pre-
cluding injunction N 91

Future wrong 96
Allowance of preliminary or temporary

injunctions 99
Amendment of complaint for relief 112
Attorney General1!* powers and duties 53
Books and records 30

Burden of proof 118
Civil actions against Commission 31
Civil and criminal distinctions 2
Complaint for relief

Generally 111
Amendment 112

Time of violation as controlling 113

Criminal proceedings 51—80

Default judgment ISO
Defenses 114

Disallowance of injunctions
Discontinuance of practices as pre-

cluding Injunctions 92
Future wrongs 97
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