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EDITORS' PAGE

Many thanks to the formidably gifted
Frances West, Secretary, Department of
Community Affairs, who somehow
foundtime to design this issue, to corral
the writers, and to wheedle them into
some semblance of obedience to our
necessarily elastic deadlines.

This is the age of the consumer, who
knows at long last that the wheel that
squeaks is the wheel that gets the
grease.

Back in the consumerist dark ages
thirty years ago or more, a Marine cor-
poral named Frank Farkas bought an
automobile that turned out to be a trea-
cherous mechanical mess. Getting no
satisfaction from the seller, he embla-
zoned it with painted lemons and drove
it (when it functioned) provocatively
past the place of purchase. (How's that
for gaudy alliteration?) Farkas was
arrested and charged under some ante-
diluvian city ordinance with commer-
cial slander. He stood firm, asserted his
constitutional right of free speech, and
emerged victorious.

What a turnabout! Today the consu-
mer is the suer, not the sued. (See
Richard Herrmann’s article, Cave
Emptorem).

The surge in consumer awareness of
rights and pitfalls has enveloped all
segments of the populace. After the
publication of the Summer 1985 issue
of this magazine, which was devoted to
the rights of the elderly, I began to
receive samples of literature useful to
those whom we so patronizingly call

“senior citizens”.
One in particular, a consumer-

oriented comic strip, arrested my atten-
tion. (Yes, a geriatric comic strip! What
next? A shriveled, graying Superman,
who leaps tall dog houses in a single
bound?) The heroine of this piece is a
lady of sunset years, expert at defanging
consumer frauds. She is called “Thelma
Thwartem” in the give-away name style
of Restoration comedy. To put not too
fine a point upon it, Thelma is a smug
sanctimonious old broad. She chortles
at the stupidities of her cronies, who fail
to deter burglars by turning on lights
when they leave home to visit the free
blood pressure clinic or who naively
disclose their Mastercard numbers to
the slick types who offer bargains over
the telephone. Words of insufferable
consumerist wisdom balloon from
Thelma’s withered lips in the best tradi-

tion of didactic funny papers. (Why
Thelma has any friends left to hector is
puzzling, but perhaps the dwindling
social circle of the aged explains her
otherwise impausible popularity.) The
point of all this is that people from every
walk of life and every segment of the
population are wising up to their rights.

But the consumer is not wholly the
pampered darling of the courts. He is
expected to exercise some rudimentary
common sense when offered shares in
the Brooklyn Bridge. And this is why the
Division of Consumer Affairs, over
which Secretary West presides so ably,
maintains a definitive library of consu-
mer literature. It is the sensible philo-
sophy of the Division that it best per-
forms its role when it educates and
liberates a collective public intelligence
befuddled by junk food and greedy
daydreams. May this issue of DFELA-

WARE LAWYER do the same.

WEW
LETTER TO THE EDITORS
Dear Sirs:

In their Fall 1985 anticle “Uncivil Dis-
obedience” Mmes. Jayne, Rosenthal,
and Sloan conclude that when citizens
protesting abortion “attempt to shut
down family planning and reproductive
health clinics . . . they go beyond their
constitutional rights of free expression.”
This is precisely the kind of result-
oriented, anti-democratic thinking that
led the Supreme Court to invent, out of
thin air, a constitutional “right” to abor-
tion in Roe v. Wade, 410 US. 113
(1973). This abuse of judicial power
ought to make every citizen uneasy,
regardless of his or her views on
abortion.

Even Mmes. Jayne, Rosenthal and
Sloan do not attempt “to debate. . . . the
pros and cons” of Roe v. Wade. The
decision lacks any basis in constitu-
tional precedent and the Supreme Court
no longer attempts to defend it either.
Paradoxically, however, the Court now
adheres to Roe v. Wade as a matter of
“stare decisis.” City of Akron v. Akron
Center for Reproductive Health, 462
U.S. 516, 103 S.Ct. 2481, 2487 (1983).
And so we are stuck with a “constitu-
tional” regime of abortion on demand
that is virtually immune from demo-
cratic change. No wonder that a few
frustrated extremists blow up abortion
mills. With less provocation, other pro-
testors once dumped tea into the Bos-
ton Harbor.

Our revolution was not fought to
establish government by judges, law
professors or social scientists.” How-
ever enlightened, the Supreme Court’s
belief that abortion should be permit-
ted was no basis to strike down state
laws to the contrary. As Justice O’Con-
nor stated in her dissenting opinion in
City of Akron, “the Constitution does
not constitute us as “Platonic Guar-
dians”, nor does it vest in this Court the
authority to strike down laws because
they do not meet our standards of desir-
able social policy .. .”” 103 S.Ct. at 2505,
quoting Plyer v. Doe, 457 U.S. 202, 242
(1982). (Burger, CJ., dissenting).

If a citizen views abortion as morally
equivalent to murder, why should he
not resist it by any means, even violent
means if necessary? The answer, of
course, is that citizens should respect
the institutions, procedures and laws
established under the Constitution. But
what Constitution should citizens be
faithful to when judges (and right-
thinking persons like Mmes. Jayne,
Rosenthal and Sloan) hold that consti-
tutional rights may be created or abol-
ished to fit the social agenda of the day?

Sincerely,
Gregory A. Inskip

* It is just as well. Consider the fruits of
previous liberal social policy initiatives:
the poverty of women cut adrift by no-
Sfault divorce laws; the destruction of
poor families and proliferation of poor
unwed mothers following welfare sub-
sidization of unwed motherbood; and
the misery of homeless people freezing
and starving after court-ordered dein-
stitutionalization of the mentally ill. GAI
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Caveat Emptor
1776-1986

Frances M. West

Frances West, architect of this issue of
DELAWARE LAWYER, is the Secretary of
the Department of Community Affairs.
She served in that capacity under former
Governor duPont and, reappointed by
Governor Castle, serves today. Her expe-
rience in consumer mallers goes back to
the early 1970’s when former Governor
Peterson named ber the first Director of
the Division of Consumer Affairs. That
interest led ber to become a founding
member and Vice President of the Na-
tional Association of Consumer Agency
Administrators. She is also Vice Chair of
the National Council on Patient Infor-
mation and Education.

Frances’s experience in government
is not confined to consumer matters:
she was the first female Highuay Com-
missioner in Delaware. She brings to ber
role in government a varied experience
as educator and lauyer. She once
chaired a New Jersey bigh school science
department and is today a member of
both the Delaware and Pennsylvania
Bars.

Millions, perhaps trillions, of words
have been written during the last thirty
years for and about the modern con-
sumer—how he/she thinks, behaves,
and is influenced; what rights and re-
sponsibilities exist for both consumer
and seller in the market-place; which
risks should be contemplated before
venturing into the retail “jungle” to
avoid getting ripped off; which reme-
dies, legal and administrative, are avail-
able 1o seek redress for injured parties;
which political leaders, agencies, and
causes support “‘consumer protection”’;
all of which has raised to a new con-
sciousness and identity the common
understanding of today’s American
consumer.

Inthe 1950s, Gailbraith’s The Affuent
Soctety, Vance Packard’s The Status
Seckers and The Waste Makers began
the proliferation of media outpourings,
attempting to analyze the American
consumer who emerged from decades
of deprivation imposed by the eco-
nomic harshness of the Great Depres-
sion, followed bythe rationing of house-
hold commodities During World War I1.
The “consumer” issues of the 1940’s
were inflation, price stabilization, hous-
ing shortages, rent control, and pro-
posed social security legislation. Dur-
ing the late 1940’s and through the
1950’s, Consumer Reports, published by
Consumers Union, began to feature
articles on chemicals in foods, meat
inspection, and finance schemes. It was
largely a voice crying in the wilderness.
The relatively stable consumer econ-
omy of the 50’s did not galvanize con-
sumers to riot or to seek redress of grie-
vances as they pursued the trappings of
the good American life. The settlement
of surburbia required one or more new
cars for the commuting spouse and the
suburban mother, new appliances for
the new tract house, and a variety of
household goods that were new to the
market. (Many of the mechanical, elec-
trical, and thermal gadgets were pro-
ducts of a wartime technology con-
verted to the production of peacetime
goods.) Because of the emerging con-
sumer economy, the availability of credit
to “buy now and pay later”, and the
daily exposure to the media advertising
through a new form, television, the
“middle-class” American became the
target of industry and finance interests
to help expand our economy. When my
own children were in high schoolin the
late 70’s, I restricted their TV viewing,
admonishing them to study instead.

Their occasional retort would query,
“Mom, didn’'t you watch TV when you
were a teenager?” My response, of
course, as a child born between the
Depression and World War 11, was that
“When I was a child, TVwasn’t invented
yet!” In final retort, my kids would
cajole, “Mom, you're not that old.”

In fact, the TV set entered the family
living room just before 1950 (remember
the 7” sets with magnifying lenses at-
tached) so the whole family and neigh-
borhood could watch. By that time my
generation had managed to survive
infancy and our formative years without
Saturday morning cartoons telling us
what cereal to eat or which toys to
hound our parents for at Christmastime.
A daily presence in the American home
gave the advertising industry a whole
new field for pitching products and ser-
vices to new target groups. Saturday
morning cartoons with slick, exagger-
ated claims and promises made instant
consumers out of two- and three-year
olds whose whines could be heard in
supermarkets and toy stores as they
demanded the latest advertised sugar—-
coated cereal or road-racing toy. Even
though these children couldn’t read,
they indeed influenced the spending of
millions of dollars on products adver-
tised tothem as consumers. These same
infants grew up to be teenagers who
spend billions of dollars of their own
and influence the spending of billions
more on their march to independence,
which now occurs legally at eighteen.

The American housewife wasn't ig-
nored either. Marvelous miracle clean-
ing aids were offered, usually by some
sweet and young thing with nary a hair
out-of-place as she waltzed through
her house work accompanied only by
her “White Knight”.

The upshot of the 50’s advertising
blitz created a consumer mentality that
by the 60’s began to recoil from the
deceptive advertising, false claims, poor-
ly designed or manufactured products,
and high-pressure sales and financing
pitch.

Although consumer protection hit
the headlines as a “new” public policy
issue in the 1960’s, it had, in fact, been
around as a governmental responsibil-
ity and a subject of intermittent public
concern since the beginning of our
Nation.

As consumer protection can be de-
fined as government regulation of some
marketplace economic activity, the his-
tory can be traced to very real events
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that shaped the quality of life for every
American as a consumer. Early govern-
ment functions provided for a money
system, uniform weights and measures,
regulation of home markets and foreign
trade, and other aids to commerce.
Regulation of economic activity was
provided for in the Constitution, em-
powering Congress to “regulate com-
merce with foreign nations, and among
the several states, and with the Indian
tribes,” and to “fix the Standard of
Weights and Measures”. States were
active in the regulation and promotion
of commerce from the Revolution to
the Civil War. During the nineteenth
century Pennsylvania legislated inspec-
tion of foodstulfs, leather, tobacco, lum-
ber, liquor, and gunpowder. The prim-
ary purpose, however, wasto further the
development of commerce. Consumer
benefit was incidental.

Post Civil War state regulatory activity
was aimed at curbing abuses of railroad
companies, against discriminatory pric-
ing practices and exhorbitant rates. Pas-
sage of the “Grange laws” in midwest-
ern farm states in the 1870's and 1880’s
were the result of Grange organized
activity.

In the Wabash case in 1886 the
Supreme Court held that states could

not regulate railroad traffic within their
own borders, even in the absence of
congressional regulation. The result was
the Interstate Commerce Act of 1887,
which was significant in the develop-
ment of consumer protection. It was the
first comprehensive federal regulation
of a particular industry and it estab-
lished the precedent of the independ-
ent regulatory commission. (Later con-
gressional action established the Federal
Trade Commission, and the Consumer
Product Safety Commission.)

The twentieth century brought many
changes in the consumer marketplace.
The European immigrations after the
Civil War provided a large, cheap labor
force to fuel the Northeast and Central
urban industries. Citizens in urban com-
munities no longer raised their own
foodstuffs. The manufactured clothing
industry in the East produced apparel
for everyone, and large residential build-
ings were constructed in cities (later
urban slums) to house the un-landed
worker. The emerging modem pack-
aged goods economy of an increasingly
specialized, nonagrarian society brought
new problems of safety and whole-
someness in foods and medicines pro-
duced in bulk.

Se@he
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The Pure Food and Drug Act of 1906
came after a twenty year piecemeal
approach by the federal government to
respond to adulterated and synthetic
food products. The impetus for these
regulations came not from the consu-
mer, but from farmers whose markets
were being invaded by cheaper substi-
tutes. (Restrictions on margarine still
exist in major dairy states.)

The second issue was inspection,
principally of meat, which, with bank-
ing and railroad regulation, is the oldest
of American regulatory systems. Since
1865, laws had been passed dealing
with importing of diseased cattle and
swine, health of cattle exports, inspec-
tion of live animals, and meat inspec-
tion. Again, the impetus for standards
came from meat packers to maintain
their competitive advantage in a world
market, and the resulting protection for
consumers was incidental.

New technology such as refrigera-
tion, centralization of the industry, and
use of preservatives led to national dis-
tribution of products by individual firms.
The use of chemicals to disguise stale or
rancid foods led to state regulations,
later struck down by a Supreme Court
holding that goods shipped in original
packages in interstate commerce were
exempt from state interference. Farm
organizations brought about the crea-
tion of state departments of agriculture
with power to take action against sellers
of adulterated farm products. State agri-
cultural chemists organized themselves
as the National Association of State
Dairy and Food Departments and pro-
ceeded to lobby for a national law. Dr.
Harvey W. Wiley, a USDA chief chemist,
was the nation’s leading crusader for a
pure food and drug law. He carried his
appeal to Congress and to the public, as
would Ralph Nader sixty years later.
Citizen groups, The Federated Women'’s
Clubs of American and Consumers
League of America, were instrumental
in applying public pressure.

Then Upton Sinclair's expose of the
meat packing industry, The Jungle, hor-
rified the nation and led subsequently
to the passage of the Pure Food and
Drug Act in 1906. A compelling parallel
can be made to Ralph Nader's Unsafe at
Any Speedand the subsequent passage
of automobile safety legislation in 1966.
The real forces behind both pieces of
legislation were public opinion aroused
by media sensationalism and progres-
sive politics. (President Theodore
Roosevelt and Presidents Kennedy and
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Johnson) One should also note that
muckraking in 1906 succeeded in arous-
ing public opinion because of the rise
of cheap mass market magazines made
possible by new technologies in print-
ing and paper production. The maga-
zines continued to campaign against
patent medicine fraud. There is general
agreement that the crusade for clean
meat and pure food and drugs was an
integral part of American Progressivism,
which was part of a general reform
movement. Reformers began increas-
ingly to talk about the “common man”,
the “taxpayer”, and the “consumer”,
helping to create consumer awareness.

Before 1918 major campaigns launch-
ed by advocates of consumer protection
included standardization of containers,
quality grading of food, and labeling.
World War I and the 1920’s saw no
major new issues. After World War 1,
however, the exodus from rural Amer-
ica to the cities continued increasing
the number of urban consumers.

Consumer interest emerged during
the Depression and New Deal, again
focusing on food and drugs.

The Federal Food, Drug and Cos-
metic Act was signed into law on June
25, 1938 after several years of adminis-
tration, public, and congressional
wrangling over how much authority the
FDA would have. The elixir sulfanilam-
ide tragedy, in which 107 persons died
after taking an untested drug made with
a toxic solvent, provided final impetus
to passage. The new Act was tougher
than the original Act of 1906 and includ-
ed cosmetics and medical devices. Mis-
branding, warnings, labels, drugtesting,
therapeutic claims, dyes, adulteration
were all addressed in the regulations.
However, Rexford G. Tugwell, Assistant
Secretary of Agriculture, who had cam-
paigned for a tougher bill, accused
Congress of selling out to every shabby
interest. The weaknesses in the 1938
legislation became the subject of con-
troversy in the early 1960’s when the
safety of drugs again became a congres-
sional issue.

There were attempts during Presi-
dent Roosevelt's terms to involve con-
sumers in representing their interests in
various councils of government, but
with little power or say in matters of
importance, they were largely ineffec-
tive. Rather, the record would show that
consumers were unable to prevent len-
ient enforcement, regulatory weakness,
and the shift by agencies with consumer
protection responsibilities from regula-
tor to panner of the regulated. Vohﬂ
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tary compliance, a doctrine by which
regulatory agencies should not act to
police or enforce, but rather to cooper-
ate, compromise, obtain compliance,
persuade, has been and still is the tactic
of choice for most regulatory agencies.
(later FTC and CPSC.)

One reason given has been inade-
quate resources to do the job, what with
inflation and the expansion of the regu-
lated industries.

The Federal Trade Commission, the
granddaddy of state and local consumer
protection agencies was formed in 1914
“to prevent the free enterprise system
from being stifled or fettered by mono-
poly or corrupted by unfair or deceptive
trade practices.” Originally concerned
with antitrust, the FTC has now tackled
false advertising.

Auto Safety emerged in 1965 and was
in the opinion of many activists, the
“break through” issue. Auto safety bills
were passed piecemeal by Congress
from 1962 to 1964, the mast important
of which required the General Services
Administration to set safety standards
for cars purchased by the government.
Ralph Nader's Unsafe at Any Speed
heralded a new era of consumer protec-
tion as did the hearings on the prescrip-
tion drug industry held by Senator Estes
Kefauver's Anti-trust and Monopoly Sub-
committee, which investigated drug
prices and safety after the Thalidomide
tragedy. As in two previous eras of con-
sumer protection activism, drug safety
was a central issue creating a public
demand for action.

One issue of the 60’s that begantobe
identified with consumer activisim was

Truth-in-Lending. Originally champi-
oned by Senator Paul Douglas in the
early 60’s, Truth-in-Lending (which
required full disclosure of interest costs)
did not become law until 1968, after
years of congressional wrangling.

In the two major issues of the past,
Presidents Theodore Roosevelt and
Franklin Roosevelt publicly supported
food and drug regulations. Presidents
John Kennedy and Lyndon Johnson
made consumer protection proposals a
major part of their legislative programs
unlike the presidential administration
ofthe 1950’s. President Kennedy's 1962
consumer message to Congress pro-
claimed four “rights of consumers” and
pledged his support for consumer rights
to safety, to be informed, the right to
choose, and the right to be heard.

Consumer Protection had come of
age as a generalized category of issues,
not just drug or auto safety. Ralph Nader
was proclaimed “Consumer Crusader”
on a Newsweek ¢over story. Govern-
ment intervention and regulation in the
consumer marketplace was conceived
as necessary by the public and policy
makers alike.

The marketplace of the 70's had
become more complex, more techno-
logical, full of new household products
never before made. Problems with can
openers, color television sets, etc. all
created new awareness of consumer
rights to service, repair, replacement,
and refund. The government was impli-
cated as the ultimate guarantor of con-
sumer rights.

Consumer protection asa State govemn-
ment responsibility began in the late

1960's. Delaware’s Division of Consu-
mer Affairs was started in November,
1970, after Governor Russell Peterson
supported a reorganization of 150 plus
agencies, boards and commissions of
State government into ten cabinet de-
partments. Consumer Affairs was the
only brand new agency created. An ex-
New York/New Jerseyite was appointed
Director in Delaware. Delaware’s con-
sumer problems were similar to those
in surrounding states. Mom and Pop
stores were disappearing, replaced by
franchises, not always owned by local
business men. Business crossed the
borders from Pennsylvania, New Jersey,
and Maryland to sell products and servi-
ces to Delawareans, often leaving the
consumer ‘“‘unsatisfied”. The use of
credit by more and more households
created much misunderstanding and
opportunity for fraud and misrepresen-
tation, as consumers were unaware of
their contract rights as well as of the
intricacies of the credit industry. The
“buy from your neighbor” and a local
economy governed by a handshake to
seal the bargain were gone.

Media continued to hype new pro-
ducts. One by one, states, some coun-
ties, and even cities started local con-
sumer protection offices legislated by
state or local political jurisdictions. Most
states adopted some form of the Con-
sumer Fraud Act patterned after the FTC
Act. Enforcement in some states was
and still is solely in the Attorney Gener-
al's office. Some states like Delaware
created agencies to provide enforce-
ment, consumer information, media-
tion, and counseling.

9 AM - 9 PM
DALY
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Consumer officials banded together.
Two national presidential consumer
advisors, Esther Petersen and Virginia
Knauer, lent support to the formation of
a national professional organization.
(Betty Furness was also a presidential
advisor.) The National Association of
Consumer Agency Administrators form-
ed in 1976 continues to provide a net-
work for sharing enforcement tech-
niques, information, and issue develop-
ment. Industry, which had been per-
ceived in the 50’s as hostile to consumer
interests, formed arbitration panels to
mediate consumer complaints about
advertising practices and such big ticket
items as major appliances, furniture,
home warranties, and automobiles.

The Chrysler Arbitration Board was
the first in Delaware to mediate new car
warranty problems. The Society for Con-
sumer Affairs Professionals was the cor-
porations’ answer to NACAA. It institu-
tionalized the corporate consumer af-
fairs professional to develop educa-
tional, promotional, and community
materials to inform the consuming pub-
lic about the corporations’ concern for
consumer interests.

State consumer issues during the 70’s
saw the development of rules, regula-
tions, laws, information and advocacy
positions concerning door to door sales,
tenant-landlord issues, condominium
regulation, food and ingredient label-
ing, supermarket pricing, land sales,
health fraud, professional and occupa-
tional licensing, home improvement
regulations, “lemon” laws for new auto-
mobile purchases, securities regulation,
pyramid schemes, “Blue sky” laws, anti-
trust cases in the sale of consumer
goods such as mobile homes, metric

conversion, drug prescription labeling
and information, future service con-
tracts, and — most important — pro-
duct safety. Prohibitions of deceptive
trade practices were liberally construed
to find violations in the sales, service,
and advertising of goods to consumers
that caused confusion, misunderstand-
ing, and resulted in misrepresentation
or actual fraud as a result of some
intended or actual sale. 6 DEL CODE:
2511-2532.

Meanwhile, back in the nation’s capi-
tal, Congress created the Consumer
Product Safety Commission (CPSC) in
1972 to “protect the public against the
unreasonable risks of injuries and deaths
associated with consumer products”.
The CPSC appointed consumer agen-
cies in every state to act as liaisons. The
Commission enforces laws, bans pro-
ducts, orders recalls, conducts research
on potential hazards, and works with
industry to develop voluntary safety
standards. This approach is somewhat
softer than the standard approach of the
1970’s, when standards for such pro-
ducts as bicycles were mandated. Since
May, 1973 CPSC has been involved in
102 voluntary standards projects, result-
ing in 62 new voluntary standards and
revisions of 29 existing ones. Examples
include infant furniture, (play pens,
strollers, and cribs) ladders, electric
blankets, extension cords, toy chests,
and upholstered furniture. Quality Con-
trol has reached the home product
industry as well as the major chemical
and industrial manufacturers.

During the 70's the FTC strengthened
its warranty laws, developed some rules,
but did not aggressively enforce its own
act. New credit laws defining fair billing

—

« product failure
« personal injury

_
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A representative nosegay of consu-
mer literature available from the Diy-
ision of Consumer Affairs. >

practices, equal credit opportunity, and
Truth-in-Lending revisions continued
what had started in 1968 as the use of
credit soared. During the 1970’s, a bill
to create a federal consumer protection
agency different from the FTC or FDA
was introduced, debated, and allowed
to die for lack of congressional or
administrative support.

As we approach the next decade, the
future of consumer protection as a
government responsibility is unclear.
Centain federal protections involving
auto safety, food and drug enforcement,
and credit regulation will likely con-
tinue. Budget cutbacks have severely
hampered many consumer offices and
activities in other regulatory agencies.
The deregulation started in the late 70’s
continues. Some state and local offices
have merged or closed. The response of
industry and such related business
groups as the Better Business Bureaus
and the Chambers of Commerce con-
tinue to espouse voluntary compliance
and consumer education and informa-
tion programs and materials as the best
way for an informed consumer to
achieve equity in the marketplace. In-
deed, the plethora of consumer hand-
books, guides, and information mate-
rials has furnished source materials for
high school and college classes in mar-
keting, advertising, and business sub-
jects. Magazines, newspapers, and other
media still include “helping hands”,
“consumer’s comers” and other “how-
to” columns. However, just as the muck-
raking of the early 1900’s, and the media
sensationalism of the 1960’s created the
appetite for consumer protection and
regulation, so may the decline of media
attention to consumer abuses and the
shift of attention to other public issues,
such as nuclear disarmament, budget
deficits, space exploration, bring about
a period of dormancy for consumer pro-
tection and awareness as we approach
the twenty-first century. If so, then the
battle cry of Caveat Emptor sounded by
the Ralph Naders of the 1960's will
become another historical footnote. It
will be decided by the public or the
politicians.

MEDICAL MALPRACTICE

Local Physician-Experts

Prompt screening of your client’s
claim by physician board-certified
in appropriate specialty

Written report within 10 days

Permits the attorney to assess
the merits before expenditure of
significant resources

MED LAW CONSULTANT GROUP
1001 Jefferson Plaza ® Suite 112
Wilmington, DE 19801
(302) 573-9570
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Vendor
Beware;
Consumer
Be Aware

Christopber J. Curtin

A mechanic walks to the repair shop
of a new car dealer in Kent County,
Threatened with loss of his job, he is
disgusted as he removes the dashboard
from a flashy demonstrator. He is care-
ful to write down the mileage of the
odometer; 44,000 miles. He removes
the odometer from the dashboardand a
retaining pin on the odometer. He spins
the dials on the odometer before re-
placing it. Now the car has only 6,000
miles. Another careful note is made.
The car is sold for top dollar.

The purchaser’s complaints about
frequent repairs reaches the State Div-
ision of Consumer Affairs. A pattern is
noted. An investigation is undertaken
using the resources of the State Police
and the Attorney General. Subpoenas
issued. Search warrants are executed
and evidence is seized. The disgusted
mechanic is glad to unburden himself
to state investigators.

The State Police obtain arrest war-
rants for odometer tampering. The Div-
ision of Consumer Affairs issues a cease
and desist order for consumer fraud.
The Attorney General seeks and obtains
grand jury indictments for 12 counts of
theft (by deception) of the purchase
price of the cars. After the first day of a
planned three week trial, the dealer and
his corporation plead guilty to felony
charges and face penalties of seven
years in jail and restitution to the victims.

This case, which is a real one, illus-
trates many of the tools used in consu-
mer protection in Delaware.

Responsibility for consumer protec-
tion by the state government is shared
by two agencies whose joint philo-
sophy is “vendor beware; consumer be
aware.” These agencies, the Office of
the Attorney General and the Division
of Consumer Affairs, apply a central
core of consumer protection statutes
and reach out in many directions to
combat fraud.

The Consumer Fraud Act

The Delaware Consumer Fraud Act*
is the fundamental statute defining con-
sumer fraud and providing the reme-
dies to combat it. The Act, like most
addressing fraud, is simple and all en-
compassing. The statute declares any
“deception, fraud, false pretense, false
promise, misrepresentation, or the con-
cealment or suppression or omission of
any material fact with intent” upon
which a consumer relies to be an
unlawful practice when made in con-
nection with the sale or advertisement
of merchandise. The core of the prohi-
bition is the making of a false or mis-
leading statement or by the conceal-
ment of material information, creating a
“condition of falseness.”**

Courts generally interpret consumer
fraud statutes more expansively and
less formalistically than fraud at com-
mon law. As a result, many technical
requirements of the common law need
not be proved to win a case of consu-
mer fraud. For example, at common
law, a consumer had to plead and prove
a number of different “intents” on the
part of the defendant. Consumers were

*Six Del. C. §2511, et seq.
“*1In re: Brandywine Volkswagon, Ltd.,

Del. Super, 306 A.2d 24, affd Sub.

Nom. Brandywine Volkswagon, Ltd. v.
State, Del. Supr., 312 A.2d 632 (1973).

ﬂi\@ %‘\7

required to prove that a defendant
knew the offensive representative was
false; that the defendant intended to
induce the consumer to act or refrain
from acting; that the plaintiff's action or

inaction was in “justifiable reliance”
upon the misrepresentation; and, of
course, the consumer had to prove his
monetary damages. Courts of equity
modified this strict rule only by permit-
ting a victim to recover where the
defendant’s misrepresentation or omis-
sion was negligent or “innocent,” that is
to say, where the defendant did not
know or believe that his statement was
false.

As the Delaware Supreme Court has
recently held, the Consumer Fraud Act
differs from the traditional common law
action for fraud and is even more liberal
than the equity definition of fraud.* The
Consumer Fraud Act requires no proof
that the defendant “intended” to make
a misrepresentation or an untrue state-
ment. Reliance on the misrepresenta-
tion need not be proved at all, let alone
whether reliance was reasonable. More-
over, there is no need to prove the
defendant’s intention to induce the
action of the consumer. Proof of inten-
tion is required by the act onlywhen a
consumer relies on the failure of the

* Stephenson V. Capano Development,
Inc., Del. Supr. 462 A.2d 1069 (1983).

_
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defendant to provide information about
a transaction “with intent that others
rely upon such concealment.”

The definition section of the Act
further broadens its applicability. Al-
though misrepresentations are prohi-
bited “in connection with the sale or
advertisement of any merchandise,”
merchandise includes “objects, wares,
goods, commodities, intangibles, real
estate or services.” The last three items
are particularly important in expanding
the breadth of the Act. In many states,
real estate is not covered by the Con-
sumer Fraud Act. However, in Delaware
real estate cases have been particularly
important in defining the scope of the
Act. Moreover, “services” encompass
what might otherwise be questionable,
such as home improvements.

Courts have also given the Consumer
Fraud Act a broad reading in light of its
stated purpose:

“The purpose of this subchapter
shall be to protect consumers and
legitimate business enterprises from
unfair or deceptive merchandising
practices in the conduct of any
trade or commercein part or wholly
within this state. It is the intent of
the General Assembly that such
practices be swifily siopped and
that the subchapter shall be liber-
ally construed and applied to pro-
mote its underlying purposes and

policies.” 6 Del. C., 62511

(Emphasis added.)

The overall theme of protection con-
tained in this statement is both expan-
sive and limiting. For example, it has
been held that the statute does nor
extend to the actions of an individual
who is not engaged in business other
than the single transaction that causes
the dispute, for example, where a per-
son sells his own home. However, the
“Purpose” injects the notion of “unfair-
ness” into the interpretation of the Act,
an idea not mentioned in the prohibi-
tions. Further, it permits enforcement
on behalf of businesses as well as con-
sumers. Finally, this section has been
read by Delaware courts to permit pri-
vate law suits under the Act. Private lit-
igation under this Act is likely to grow
following a recent opinion authorizing
the recovery of punitive as well as com-
pensatory damages.

While the Consumer Fraud Act is the
cornerstone, it is supplemented by a
host of other consumer protection sta-
tutes. The “Home Solicitation Sales Act”
provides a three day “cooling-off”

L

period for contracts over $25.00 tran-
sacted away from the seller’s principal
place of business. The “Pyramid or
Chain Distribution Schemes” act out-
laws “Endless Chain” schemes. The
“Lemon Law” requires a new car manu-
facturer to buy back a car with a serious
problem that can’t be repaired in four
attempts. The “Landlord-Tenant Code”
and “Mobile Home Lots and Leases Act”
defines the rights and obligations of
landlords and tenants. Violation of any
of these statues also violates the Con-
sumer Fraud Act.

The Attorney General’s Office

The Consumer Fraud Act expressly
provides that the Attorney General of
the State of Delaware enforce this sta-
tute on behalf of the public. There are a
number of enforcement tools.

The Attorney General is permitted to
issue “civil investigative demands”
which are, in effect, pre-complaint in-
vestigatory subpoenas. Through these
“demands” the Attorney General can
seek production of books and records,
take depositions, and compel answers
to written interrogatories. Unlike pro-
cedure in civil litigation, however, there
is noreciprocal right to discovery when
the Attorney General issues a civil inves-
tigative demand prior to filing suit.
Since the penalty for failure to answer
the Attorney General’s demand is an
injunction against further business in
the state until there has been com-
pliance, investigative demands have
been an effective way to quickly stop
certain types of business operators. For
example, in one case, a pyramid scheme
advertising on cable television was stop-
ped simply by the issuance of the inves-
tigative demand. After issuance, the
advertisements stopped and the viola-
tor apparently ceased doing business in
the state. Because he did not respond to
the demand, default judgment was en-
tered in the Court of Chancery, enjoin-

ing further business or advertising in
the State of Delaware until the demand
was answered.

Another enforcement tool provided
the Attorney General by the Consumer
Fraud Act isthe authority to enter “cease
and assist agreements.” The Attorney
General is authorized to enter an agree-
ment with a violator who voluntarily
agrees 1o cease the unlawful conduct
and take any other action deemed ne-
cessary to correct the result of his
pragtices.

f course, the Attorney General is
authorized to sue in Chancery for an
injunction against the unlawful practi-
ces and to seek restitution for injured
consumers as well as the costs of litiga-
tion. The statute also authorizes the
Court of Chancery to appoint a receiver
to operate the defendant’s business
subject to the control of the Court.
Recent legislation authorizes the Attor-
ney General to deposit costs recovered
on behalf of the state in consumer pro-
tection and anti-trust cases in a “Con-
sumer Protection Fund” and to spend
those funds for nearly any purpose that
will further consumer protection and
anti-trust litigation.

Of these powerful tools, by far the
most important by frequency of use and
power, is that entrusted to the Division
of Consumer Affairs.

The Division of Consumer Affairs

By its enabling legislation the Div-
ision of Consumer Affairs of the Depart-
ment of Community Affairs, enjoys en-
forcement authority under the Con-
sumer Fraud Act. The Division may
issue “cease and desist orders’ against
any person or business where there has
been or will be any violation of the
Consumer Fraud Act.

Cease and desist orders are in
essence, administrative injunctions
against violations of the Act. They are

VEL
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written orders, which describe the
alleged violation. They must state as
well the basis for the issuance of the
order. They must be served upon the
violator and a copy must be filed with
the Prothonotary. Cease and desist
orders are unavailable where the Attor-
ney General’s Office has either filed suit
or entered a cease and desist agreement
in a case. However, because the Div-
ision of Consumer Affairs is represented
by the Attorney General’s Office, no
conflict has ever arisen.

Cease and desist orders are issued
after notice to the violator and an
informal opportunity to explain his
conduct. Once issued, they may be
appealed on an expedited schedule to
the Consumer Affairs Board, which may
uphold, alter, amend or vacate the Div-
ision’s order. Either the State or the vio-
lator may then appeal the Board’s deci-
sion to the Superior Court.

A violator cited in an order must
immediately cease the practices des-
cribed in the order. Failure to cease the
activity is considered “contempt” of the
Consumer Affairs Board and is puni-
shable “in the same manner and to the
same extent as for a contempt commit-
ted before the Superior Court.” The
State has taken the position, and recently
obtained a confirming opinion from
Superior Court, that violation of a cease
and desist order is punishable as crimi-
nal contempt.* The criminal code pro-
vides penalties of up to two years incar-
ceration and a fine of up to $2,000 for a
criminal contempt. Several convictions
have resulted in incarceration for viola-
tions of cease and desist orders since
the McFarland opinion.

Practical Enforcement

In practice, consumer enforcement
in Delaware is a symbiotic blend of
resources, jurisdiction, personnel and
ultimately, enforcement. The Attorney
General’s Office represents the Division
of Consumer Affairs as a client. This
representation is assigned to the civil
division of the Attorney General’s Office.
The Attorney Geneéral has traditionally
appointed one deputy attorney general
to represent the Division of Consumer
Affairs and to be the arm of enforcement
on behalf of the Attorney General. To-
gether, the Attorney General’s Office,
the director of the Division, and the

* State v. McFarland, Del. Super., IN
83-07-1622 through 1639, (April 9, 1984,
Balick, J.).

investigator working on the individual
case discuss investigative steps, and the
efficacy of each enforcement tool, re-
gardless of what statute has authorized
it. As aresult, there has been atendency
to move away from formal civil litiga-
tion in favor of more speedy and effec-
tive means of enforcement.

Mediation is the front line of
enforcement.

Complaints are first handled by Con-
sumer Affairs investigators who attempt
direct mediation with a merchant or
landlord. More complaints are settled in
this fashion than by any other means.
Where a pattern of unresolved com-
plaints develops, enforcement escalates.

A hybrid creature, the “consent to
cease and desist order” has emerged as
a device for resolving significant viola-
tions. This tool consists of an order to
cease and desist from described practi-
ces, enforceable by criminal contempt
proceedings. Moreover, corrective mea-
sures, restitution for victims, and recov-
ery of costs of the investigation are often
negotiated. If a consent order cannot be
negotiated, alternatives such as the cease
and desist order and formal litigation
are available.

Criminal Prosecutions

Frequently, conduct originally re-
ported to the Division of Consumer
Affairs as a consumer fraud, turns out
upon investigation, to disclose such a
pattern of abuse and such high dollar
losses, that criminal theft charges are
warranted. In these situations, the Divi-
sion of Consumer Affairs and the Attor-
ney General's Office, frequently call
upon police agencies to assist in the
investigation and prosecution. Criminal
investigations have been coordinated
with federal enforcement agencies such
as the United States Postal Inspector and
the United States Department of Justice.
Since the Attorney General is the sole
arm of prosecution in the State, it is a
simple matter to coordinate prosecu-
tions through the consumer protection
deputy.

Criminal charges usually involve theft
and contempt for violation of a prior
cease and desist order. The typical crim-
inal case involves a home improvement
contractor who solicits business door-
to-door, takes deposits to “purchase
materials” and performs little work for
some early victims and no work at all for
later victims. A detailed chronological
and financial analysis of all tr:msaction‘sJ
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The answer for your

equipment needs
could be LEASING.

In the past, it has been American
tradition to own equipment. Today’s
answer for many companies is o Monthly lease payments can be
leasing. lower than if you buy.
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leasing for capital equipment, as well

For computers, copiers, word proc-
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o Pay only for the part of the
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the whole thing.

Talk to your equipment retailer,
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Settle It Once And For All
With Delaware Trust’s
Class Action Management
Services.

Delaware Trust Company can make small work of the complex
support details you face in class action litigations. We’ve been respon-
sive, flexible and willing to tailor our services to customers’ needs for
more than a decade.

One of the nation’s top commercial banks, Delaware Trust
Company is strategically located in the corporate capital of registered
companies in the U.S., Wilmington, Delaware.

Depend on our professional, experienced staff to:

® Print and mail notices, claims exclusions, and deficiency
letters.

® Maintain all class records before, during and after the case has
been settled.

e Handle settlement fund custody and distribution.

® Respond directly and immediately to questions from class
members on our toll-free *800"" number.

® Provide standard as well as custom reports as required.

e (Give expert testimony.

Very simply, we do our job, so you can do yours. From list develop-
ment, data entry and clerical functions through disbursement, our effi-
ciency can save you time, money and energy.

For more details about Delaware Trust’s Class Action Services, call
Richard L. Segrin, Manager Class Action at (302) 421-7187.

DEIAWARE TRUST

‘bank where people make the difference’ Detaware Trust Company/Member FOIC

Post Office Box 8993
Wilmington, Delaware 19899
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frequently reveals a point beyond which
the defendant must have known he had
no ability to perform his outstanding
contracts or his new contracts. With this
evidence of the defendant’s intentionto
steal, theft convictions frequently follow.

The penalties for theft are severe.
Theft is a felony punishable by up to
seven years incarceration and a fine in
the discretion of the court if the theft
involves more than $300. Corporations
can be fined in an amount equal to two
timesthe amount obtained by the theft.
Multiple victim cases are rarely resolved
by misdemeanor charges, which are
punishable by incarceration for up to
two years and fine of up to $1,000. The
sentencing judge is required by law to
order restitution to injured victims or
state publicly why he chooses not to.
The courts have responded to this legis-
lation by imposing sentences of incar-
ceration followed by lengthly periods
of probation with payment of restitu-
tion as an express condition.

Other criminal statutes relied upon
in recent consumer enforcement actions
include: the Odometer Act; the Pyramid
Schemes Act; The Securities Act; Crimi-
nal Impersonation and Mail Fraud. A
recently introduced State “RICO”
(Racketeer Influenced and Corrupt
Organizations) statute hold the poten-
tial of enhanced criminal penalties and
powerful civil remedies against organi-
zations operating through fraud or vio-
lence. If criminal prosecution repre-
sents the ultimate form of enforcement,
RICO holds the potential of being the
ultimate ultimate.

Through the combined efforts of the
Attorney General's Office, the Division
of Consumer Affairs and private litigants,
a broad spectrum of enforcement re-
medies are available to the Delaware
consumer. The daily annoyances or
gross “rip-off’ may be cured by an
informal telephone call or the most
formal of all enforcement remedies, a
criminal jury trial. However, there is
plenty of room in between for ne-
gotiation.

Christopber Curtin was, for nearly
eight years, a Deputy Attorney General
with the Delaware Department of Jus-
tice. For nearly six of those years be
represented the Division of Consumer
Affairs, bandling civil and criminal,
formal and informal investigations.
While at the Department of Justice be
was cross-designated as a Special Assist-
ant United States Attorney for criminal
anti-trust enforcement. Mr. Curtin is
now associated with the firm of Sawyer
& Akin.

When it comes to
Business Travel . ..

Come to AAA, the most
trusted name in travel. From
airline and Amtrak tickets to
hotel reservations, the AAA
World Travel Agency can
handle your business travel
arrangements.

With convenient offices in
Wilmington and Stanton, the
AAA World Travel Agency can
provide you with instant air-
line tickets; car rental reserva-
tions; passport photos; Inter-
national Drivers Permits;
worldwide hotel reservations;
American Express Travelers
Cheques . . . all in one stop.

World Travel Agency

875 AAA Boulevard 839 King Street
Newark, DE 19713 Wilmington, DE 19801
368-7700 368-7700

Toll free from Kent and Sussex County 1-800-282-8680
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“CAVE EMPTOREM”
Beware of the Buyer

Richard K. Herrmann

There are so many public and private
interest groups looking out for the con-
sumer, the old adage “Caveat Emptor”
is a phrase which has become part of
antiquity. The pendulum has swung,
and those in the chain of distribution
are now in the pit. The more approp-
riate buzz words for today are “Cave
Emptorem”, “Beware of the Buyer”
{(member of his household, user, con-
sumer, bystander, person in the sphere
of danger, or person next to the person
in the sphere of danger).

Those of us who practice products
liability litigation in Delaware are aware
that a problem exists nationally, al-
though we in Delaware have not yet felt
the brunt of it. With the exception of our
share of the asbestos cases, the products
liability claims in this State are, by and
large, of the usual mechanical or design
defect categories. It could be that the
conservative approach our courts have
taken is the reason that national plain-
tiff's bar has not been knocking down
the Delaware doors to file products
cases. After all, we followed the 1916
landmark decision of McPherson wv.
Buick, until 1976, when privity was
finally put to rest in Martin v. Ryder
Truck Rental Co, Del. Supr., 353 A.2d
581 (1976) as explained in Seiler v
Levitz Furniture Co., Del. Supr., 367
A.2d 999, 1007 (1976). To this very day,
strict liability is not available in actions
involving the sale of products [as
opposed to bailments, Martin v Ryder
Truck Rental Co., supra). And it wasn’t
until the recent decision of Stagg v
Bendix, Del. Supr.,, 486 A2d 1150
(1984), that the time of discovery rule
was applied to products liability cases
in Delaware.

Assuming that our Supreme Court
sticks to its guns on the strict liability/
sale issue, what looms over the horizon
in Delaware for future products liability
cases? Since our evolution will not be in
the strict liability/sale context, we can
expect greater consumer protection by
two approaches: (1) expansion of strict
liability into the service area, and (2)

expansion of strict liability in areas that
may not be considered sale of “goods”
within the Uniform Commercial Code.

Strict Liability and Services

The Supreme Court of our great State
has declared that strict liability is not
applicable to the sale of services. Cas-
taldo v. Pittsburgh-Des Moines Steel Co.,
Del. Supr., 376 A.2d 88 (1977). This
approach is in conformity with the
general rule that has developed nation-
ally. With few exceptions, those in the
service industry, as distinguished from
product distribution, have been pro-
tected from the extension of strict liabil-
ity. However, the evolution of strict lia-
bility is now taking us further. And, of
course, New Jersey is out in front. In
1982, the Supreme Court of New Jersey
held that strict liability applied to an
independent contractor hired to rebuild
apiece of equipment. AMichalko v. Cooke
Color and Chemical Corp., NJ. Supr.,

. 451A2d 179 (1982). The strict liability
of the “servicer” has now been fully

extended to reconditioners of sporting
goods equipment. Gentile v. MacGregor
Mfg Co, NJ. Super, 493 A2d 647
(1985). In Gentile,the defendants recon-
ditioned and repaired football helmets
for the high school, the plaintiff attend-
ed. The plaintiff was injured while using
the helmet. The defendants admitted,
for purposes of their motion for sum-
mary judgment, that the warnings on
the helmet were inadequate. However,
it-was their contention that they were
not subject to strict liability, since they
merely refurbished the product and did
not remanufacture it. It was already in
the stream of commerce.

The court found that the defendants
were in the best position to control the
danger, and represented the recondi-
tioned product as being safe. It also
specifically pointed out that the recon-
ditioners dealt with a significant volume,
“unlike the supplying of professional
services, where because of the individ-
uality of the service rendered . . . strict
liability generally is not applied. .. ”

Ifthe Delaware Supreme Court wishes
to expand strict liability, without over-
ruling the preemption decision of Cline
v. Prowler, Del. Supr., 418 A.2d 968
(1980), the service area is the most
likely angle of approach.

Goods

Presently, strict liability is not appli-
cable to the sale of goods. This is a
result of the legislature’s preempting
the field by the enactment of the Uni-
form Commercial Code. Cline v. Prow-
ler, supra. Of course, if the product were
not considered “goods” underthe UCC,
logically the courts would be free to
expand the strict liability enunciated in
Martinv. Ryder Trick Rental Co., supra.
“To be (goods) or not to be (goods),
that is the question.” Can an item be
considered a product without being
considered a “good” under the UCC?
With a bit of imagination, such an aca-
demic feat is not difficult. For example,
in 1967, when our Legislature enacted
the UCC, little thought had developed
as to whether computer softiware would
be considered “goods” under the UCC.
Now that computers have become so
ingrained in our economic society,
computer law is rapidly becoming a
field in and of itself. In any event, a
person injured as a result of defective
computer software clearly ought to have
the same degree of protection afforded
a bystander who suffers injury from a
leased vehicle.

What about published printed mate-
rial? If the printing or the binding is
sound, it is unlikely that there is a
breach of implied warranty. Are the con-
tents, i.e. the printed thoughts, “goods”
under the UCC? If not, will the contents
be considered a product for purposes of
strict liability?

The issue is not such a novel one. For
years, publishers have been protected
for incorrect information appearing in
publications. “If a newspaper prints
incorrect information, if a scientist pub-
lishes careless statements in a treatise,
orifan oil company prints an inaccurate
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