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Talk to us first.

Wilmington Trust, ranked
among the nation’s ten largest
personal trust institutions,
maintains a fully staffed, full-
service office in Stuart, Florida.
We’re knowledgeable in the
intricacies of Florida probate.
We know the procedures for
establishing Florida domicile
and can help discuss them with
your clients. We can continue to
offer the quality personal trust,
estate and investment services
that your clients are using in

Delaware. If they're also

lent combination of services—

maintaining a northern address, yours and ours. Suddenly, 1,500

we can coordinate with you and
your client to provide an excel-

WILMINGTON
TRUST

OF FLORIDA, N.A.

Doug Poulter, President

. write: Suite 144, ~

miles may seem like a very short
distance.

To find out how we can help
you continue your rela- e
tionship with your clients )
who are moving to ¢#g
Florida, call me, _ h®
Doug Poulter, §& [{| &%3
President, (305) d)8\i&
286-3686. Or

900 East Ocean Boule&vérd,
Stuart, Florida 33494




Blue Cross Blue Shield

Presents

the maximum in health care choices

Your choice of health care should be an informed choice. BlueMax choices
from Today’s Blue Cross Blue Shield of Delaware offer you the best way
to choose the coverage program right for you and your family from the

most trusted name in health care.
BlueMax choices go beyond traditional coverage. You can choose from the
newest health care alternatives and select options that can save you time
and save you money for all your health care needs.

Your BlueMax choices include: always known and depended
= The HMO of Delaware— upon. ..now with added
centralized care provided benefits and options.
through the personal health m DentaHealth Plus-A prepaid
care team of your choice in a approach to dental care to keep
convenient, comfortable setting teeth and gums healthy.
in New Castle County. m CURB-the new way to avoid
m Total Health Plus—a statewide unnecessary surgery and lengthy
comprehensive health care hospital stays.
program where you choose When you're asked to make a
a doctor from a network of choice, choose wisely. Make
independent physicians. a BlueMax choice . . .for your
m Traditional Health Plans— family’s good health and
The kind of coverage you've your own.
Blue Cross
6 Blue Shield
VAV of Delaware
CARRY THE CARING CARD:*
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Wedon't style cars. We design cars.

If the art of engmeermg stands for Aud1 .

state of the art of engineering represents the
Audi 5000S. For what makes the 50008
look sleek must first make it perform to its
maximum capacity.

It’s the law of Audi: Form follows func-

“tion. Each and every inch of this spacious.

luxury sedan has been designed to achieve a
low drag coefficient that aids efficiency and
reduces interior noise.

On the road, wrapped in aerodynamic
design, you notice a unique sound. The
sound of silence. Of course, the com-

bination of power on the outside and peace
and quiet inside didn’t happen overnight.

Audi engineers have spent years improv-
ing aerodynamics, front-wheel drive tech-
nology and 5-cylinder engine performance.
And now their innovations even include .

_ making Audi the world’s only production

luxury sedan with a fully galvanized steel
body for the ultimate in corrosion protec-
tion and enduring beauty.

Sotest drive the Audi 5000S. Chances are
% you'll venture no further. We designed
it that Way. o985 Audi

The art of engineering,

~ AIRPORT AUDI

IN THE AIRPORT AUTO MALL

Route 13 (The DuPont Highway)
opposite the airport in New Castle, DE

(302)322-8600

The Audi 50008 is protected by a 3-year 50,000 mile new vehicle limited warranty and a 6-year limited warranty against corrosion perforation. Come in for details .
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Honorable
Andrew G. T. Moore, IT

We draw to the end of the 20th century and the next decade seems almost an
afterthought as the millennium looms. It is not too early for the legal community,
like all society, to take frank stock of ourselves, measured against the mileposts of
time and events, and to chart a course into an uncertain future.

Though our pluralistic civilization grows more interdependent, it is natural for
each segment to consider itself vital to the health of the whole. Religion much
affects our lives, but our country has also a unifying secular faith—the Rule of Law.
While we do not presume to call ourselves priests, we are in a broad sense
ministers charged with developing and applying the legal framework by which we
are governed.

Major undertakings by lawyers in recent years have profoundly affected society.
Legal services to the poor now are a vital force giving broader meaning to concepts
of justice and fairness. Rapid changes in product liability law have emphasized
safety in manufacturing and commerce. Developments in malpractice and tort
litigation have had their own positive effects. The tide of civil rights cases begun in
the 1960s continues to expand the rights of all Americans, as women and minori-
tiesachieve greater freedoms and rise to their attendant responsibilities. The trend
of corporate takeovers and acquisitions, influenced by Delaware law, has signifi-
cantly affected the nation’s economy.

Naturally, these developments are not without cost. Some see increased tort,
products liability, and malpractice litigation as examples of pure greed in the legal
profession, detrimentally affecting industries and services vital to our society. The
expansion of civil rights for some is seen as an erosion of others' prerogatives.
Knowledgeable persons, concerned about our nation’s economic welfare, have
misgivings over the effects of modem corporate law on the economy.

Yet, no other profession exerts such a profound influence on society. Because of
their traditional involvement in many other activities, such as politics, business,
education, and public service, lawyers are in a unique position to fashion the
future. However, to maintain this impact, we must lead the profession first, by
thinking, reasoning, and acting as lawyers. Many of the beneficial developments in
our society, while frequently spurred by lawyers, could not have been accomp-
lished by bad lawyers.

One notable by-product of the profession’s expanding size and role, observed
by lawyers and judges throughout America, is an almost determined rejection of
civility and courtesy—those smoothing forces that mark a true professional in 2
contentious atmosphere. It seems that the ruder or “tougher” one is, the better a
lawyer one has become. The dignified presentation based on reason and logic is
sacrificed on the altar of victory at any price. Defeat, while understandably bitter,
cannot be borne with grace. Instead, we observe a national trend of savage attacks
on opposing counsel, on the courts, and sometimes on both, by those who cannot
accept an adverse result. A few lawyers, goaded by their clients or egos, indulge
their narcissism by public tantrums over the loss of a case.

This cannot be the hallmark of our professional future. If human progress is to
be achieved by good lawyers, as it often has in the past, then the search for justice
should not be thwarted by those who bring adolescent emotions to the task. If the
world is to move forward, as it has because responsible lawyers helped lead the
way, then there must be a renewed emphasis on soundness of thought advanced
by reason, courtesy and civility.

So it must be into the next century. Certainly, our world benefits when a good
lawyer acts outside the profession as a good teacher, a good politician, a good
business leader, or a good public servant. But when a lawyer acts as a member of
our profession, the world benefits best when he or she performs as a good lawyer
in accordance with the highest professional standards, rigorously eschewing less
noble and more tempting alternatives.

Society has other resources to achieve its ends, but usually it relies on us to
provide a responsible framework by which orderly progress and change occur. If
we are not the best of ministers, our world cannot have the best of change. In the
21st century, as in every epoch, change will be unfailing. It is our responsibility,
now, to insure smooth passage for the best of that inevitable change.
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Lawyering in Delaware:
Where Are We Heading?

Jack B. Jacobs

EDITORS’ PAGE

This edition of Delaware Lawyer asks
several questions: As members of the
Delaware legal profession, where are
we collectively heading? Where will we
end up in the next decade? Similar
assessments are taking place through-
out the country, and for good reason.
Profound changes have occurred in the
economy, creating new forces that have
critically affected the legal profession
and the private practice of law. Those
changes are ongoing and the outlines of
their future direction still remain un-
clear. What is clear, however, is that the
practice of law is not what it was a
decadeago, and it will be evenlesssoa
decade hence.

The thirty-year period following
World War II was the golden era for the
American economy and the legal pro-
fession. Between 1945 and 1975 the
American economy experienced un-
paralleled growth. The expansion of
business in all its forms created an
unprecedented demand for new law-
yers who would practice not only in-
then-traditional areas but also in spe-
cialty areas never hitherto imagined.
These expansionary forces shaped the
legal profession into the structures,
forms, and outlooks that prevailed when
lawyers of my generation entered and
established themselves within the
profession.

Most prominent of those structures
and forms was the proliferation of large
law firms combining many specialties
under one roof, as well as the creation
of smaller law practices. For almost
three decades this method of practicing
law remained extraordinarily stable, be-
cause the economic assumptions under-
lying those arrangements were, by and
large, constant. So long as the demand
for lawyers outstripped the supply, so
long as the economy continued to
grow, and so long as corporate clients
found it economically sensible toretain
minimal in-house legal staffs and to rely
upon private firms for legal services, law
firms could continue to finance their
growth by virtue of their relationships
with corporate and institutional clients.
Those relationships tended to be stable
in the then-prevailing environment in

which overt competition among law
firms for a corporate client’s business
was considered to be not in good taste.
General Motors might shift its advertis-
ing business from one Madison Avenue
firm to another every year or so, but its
legal business would tend to stay with
the same Wall Street firm.

These benign conditions fostered de-
finite, marked attitudes and behavior
among lawyers. So long as there was
prosperity, it could be a gentlemen’s
profession. It was thought to be un-
necessary to promote one’s self to pro-
spective clients overtly or aggressively,
because if one was a good lawyer,
clients would walk through the door on
reputation alone. Since each year would
bring with it new business, law firms
could expand indefinitely—at the top
(by making new partners) and at the
bottom (by hiring new associates ), with-
out fear of significant financial risk. And
partner compensation in large firms
could in many instances by based on
seniority (as opposed to other criteria
such as client origination) generally
without complaint, since there was al-
ways enough money to go around.

Jack B. Jacobs

1 freely admit this picture is an over-
simplification. But, by and large, it was
the perspective shared by many lawyers
during the 1960’s and 1970’s. Viewed
from the eyes of the youthful and inex-

perienced who had grown up in an
expanding economy, it was only human
to conclude that this happy state of
affairs represented an eternal verity. In
fact, as many in our profession came to
find out, it was only a transient phase in
an ever-changing kaleidoscope. Begin-
ning in the late 1970’s, dramatic changes
began to occur, the seeds of which had
been planted long before.

The developments that conspired to
bring this chapter in the history of the
legal profession toa close are multifold
and too complex to discuss in depth in
this short space. Again, with apologies
for over simplifying, it can be said that
the causes included an increase in the
supply of lawyers, a reduction in the
growth of the legal services market due
to a recessionary economy, and, at the
same time, a whipsaw inflation in the
costs of providing legal services. These
developments have affected all practi-
tioners, large firms and small, in Dela-
ware and in all of her sister states.

With 20-20 hindsight, it was inevita-
ble and predictable that the “golden
era” could not last forever. As stated, the
expanding economy created jobs for
new lawyers. In response new law
schools were created and existing law
schoals increased their enrollments to
service the demand. Once started, this
dynamic created a momentum that was
difficult to slow down, even when it
became clear that far more lawyers were
being turned out than there were posi-
tions for them. In a stowed-down econ-
omy, this would lead to increased com-
petition among lawyers for the same
finite (if not reduced) market for legal
business.

The legal profession was also caught
in a cost squeeze resulting from “stag-
flation”—a non-growth economy com-
bined with ever-increasing costs of do-
ing business. Like many businesses, law
firms attempted to cover the increases
in overhead (particularly in associates’
and secretaries’ salaries) by increasing
their fees charged to clients. However,
in this environment clients began to
resist, because they too were facing the
depressed economy of the 1980’s, the
worst since the Great Depression. Cory,
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FOR YOUR
NEXT COPIER
GO “DUTCH”

FROM HOLLAND

EVERYTHING YOU THOUGHT YOU
KNEW ABOUT COPIERS IS 0BSO-
LETE . .. The largest European manu-
facturer of plain paper copier equipment,
has brought a revolutionary new copier
technology to this country. Proven and
tested for seven years in Europe and
around the world, this technology is now
available in the United States. Many ofthe
largest industrial corporations, law firms,
and government agencies have dis-
covered that they could replace Xerox,
I1BM, Kodak or Japanese mid-volume
(10,000-150,000 monthly) copiers with
the new family of Oce’ copiers and dup-
licators at substantial savings. In many
cases the savings are staggering.

More important than saving is the
UNBELIEVABLE RELIABILITY OF OCE'
EQUIPMENT.

HERE ARE THE FACTS . ..

e Guaranteed Uptime Performance

o NO Internal Paper Jamming.

e NO Internal Copier Access by User.
The Copier is Sealed.

o No Key Operator Maintenance.

o No Developer, No Fuser Oil, No Adding
Toner or Cleaning of Corotrons.

o No Toner Purchase.

e Average Service Response Time Less
than 4 Hours.

e Copy quality “Second to None!”

We would be happy to present our various
Low Cost Rental, Lease and Purchase
Plans, as well as our 90 Day Risk-Free
Evaluation Program. For additional
information call . . .

Jack Devine

3514 Silverside Rd.
Wilmington, DE 19810
Phone: 571-1122

FROM HOLLAND

porate clients could no longer afford to
unhesitatingly pay whatever law firms
wished to charge. Instead, they re-
sponded by increasing their “in-house”
legal staffs and by insisting upon com-
petitive rates for services purchased
from private law firms. This reduced the
market for legal services upon which
law firms had depended for their
growth. No longer was the pie growing.
It was either stagnating or, in the view of
some, shrinking.

These changed economic conditions
led inevitably to lawyers behaving more
like businessmen, with increased com-
petition for clients, and to less stability
within traditional law firm structures.
Firms faced with increased overhead
costs will tend to maintain profitability
by increasing revenues. But in a non-
growth legal market served by an in-
creased number of lawyers seeking
their fair share of that market, not every
law firm can succeed by that strategy.
Some will win, some will lose, and
some will stagnate. That is precisely
what happened. Some firms grew to
enormous size, some ceased to exist,
and some have managed to survive, but
only by changing their internal arran-
gements and methods of doing busi-
ness. This decade has seen much more
aggressive marketing by lawyers of their
services in a manner almost unknown
fifteen years ago. Lawyers are exerting
far more effort to protect their client
base from their fellow attorneys and to
increase their client base, which, in this
highly competitive market, can often be
only at the expense of others. No longer
can a good lawyer succeed merely by
being a good lawyer. He or she must
also be good at client promotion. In-
deed, more lawyer time and a greater
portion of law firm budgets are devoted
to marketing, as distinguished from per-
forming legal services. That cannot help
but change the ambience (if not the
ethos) of law practice as we have come
to know it.

The stability of traditional law firm.
structures has also fallen wictim. To
maintain profitability, law firms are
making fewer partners and stretching
out the required years of apprentice-
ship for those who become partners.
The changed economic climate has
affected traditional compensation ar-
rangements in many firms. No longer is
seniority weighted as heavily as it was in
the era of economic growth. The ability
to obtain new clients and revenues has
become a dominant factor. In many

cases that has created strains and wea-
kened loyalties, inducing some attor-
neys to leave their firms and to join
others perceived to offer greater com-
pensation opportunities. Increased over-
head has been another factor causing
strain. In some cases it has induced
partners in large firms to leave and form
their own smaller, specialty firms which
would have lower overhead and cor-
respondingly greater profits. And some
smaller firms were put to the choice of
closing down or merging with other
small firms.

These are only some of the changes
that have occurred in this new era of
increased competition. They have had
impact in Delaware, as elsewhere. But
the full force of that impact has yet to be
felt.

The foregoing is not intended to sug-
gest that the news is all bad. With
change comes opportunity. Clearly the
public should benefit from increased
competition within the profession,
either by enjoying decreased costs, im-
proved service, or both. This remark-
able profession of ours will learn to
adaptto these changes, as it has adapted
to others throughout our country’s his-
tory. Nonetheless, the basic questions
still remain to be answered: Where are
we heading? What will be the forms and
arrangements under which law is prac-
ticed in the 1990’s? Must lawyers be-
come as skilled at marketing as at law-
yering to be successful? Will the legal -
profession develop methods of reduc-
ing the enormous cost of delivering
legal services? Those questions and
others will remain high on our agenda.
The articles that you will read in this
edition, written by exceptional authors,
will give us much to ponder as we
search for answers.

Large prestigious Wilmington,
Delaware firm with expanding Real
Estate Department seeks associate

with 1-4 years experience in lending,
development and title work. Strong
academic credentials required.

Richards, Layton & Finger, P.A.

P.O. Box 551
Wilmington, DE 19899

Attn. Hiring Chairman
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ike cabbage patch dolls

and Bill Cosby, damage

claims are in. One has
only to look at last month’s cover
of US. News and World Report to
realize just how far.

This front page features a
bold blue headline reading,
“What damage claims cost
you.” As a sub-head, the maga-
zine which reaches over two mil-
lion readers, adds, “Liability
lawsuits out of control?” The
accompanying drawing of blind
justice with her arm in a sling
completes the tableau.

The article summarizes the
varied costs to consumers, busi-
ness and professions of “sky
high damage suits,” graphically
showing an increase of million-
dollar verdicts from seven in

1970 to 401 in 1984.

For several thousand readers
of the Madison, Connecticut
edition of The Shore Line Times,
the message is no different.
“Town insurance cost could
increase 42%),” reads the top
story of a recent front page. No
one, it seems, is exempt from
the damage of damage claims.

“No one, it seems,

s exempt from
the damage of

damage claims”

As brokers of lawyer’s liability
insurance, we at Herbert L.
Jamison & Company are quite
familiar with burgeoning dam-
age claims. They have grossly
effected the cost of professional
liability insurance and have
substantially reduced the num-
ber of companies offering such
protection.

Though we remain one of the
few companies still offering high
quality professional liability
protection for lawyers, we are as
troubled as our clients are by
the volatility of our market.

What we’d like to see is a new
balance between claims and
awards that satisfies the demands
of justice without making any-
one’s front page.

EXCESS
COVERAGE
on

J

HERBERT L. JAMISON & CO.
345 Park Avenue South

New York, N.Y. 10010

300 Executive Drive

West Orange, N.J. 07052

(201) 731-0806

(800) 223-6155 within N.J. or
(800) 526-4766 outside of N.J.




OPINION

The Sluggish Whirlwind

Two issues ago we addressed a series
of emotionally charges topics that have
secured an almost transfixing purchase
on the public mind. (See “Courts &
Constituencies: Mediating Social Con-
troversy”, Fall 1985.) In so doing we
managed to offend both ends of the
ideological rainbow by the manner in
which we dealt with abortion and school
prayer. Our critics nursed their grudges
lovingly, and only after the Winter issue
was closed did they voice their disap-
probation. (Greg Inskip did send a
timely letter critical of one of the abor-
tion articles, which we published in the
Winter issue—and gratefully—because
we rejoice in an unconstrained ex-
change of views.) Some time after the
Winter issue was closed we received a
letter from Zenaida Otero Keil, Presi-
dent of the Newark Chapter of the
National Organization for Women,
charging us with preferential treatment
of those who picket abortion clinics,
and an article on church and state by
Thomas Stephen Neuberger, who found
the Fall issue distressingly liberal.

‘Concerning the Fall issue, I
most appreciated your commen-
tary. I felt it and Bob D'Agostino’s
articles were the only redeeming
qualities. I am not alone in this
sentiment, others bhave also ex-

Dressed this concern. For example,

when we bave several attorneys
here in Delaware capable of put-
ting together a thoughtful piece

Sfor the pro-life position, to omit

something by an attorney seems to

indicate that the pro-lifers are
only a group of uneducated
individuals.”

It would be wonderful to stage a
debate between Keil, who thinks we are
unkind to the right-to-lifers and Neu-
berger, who thinks that we degrade the
pro-lifers. No matter. It pleases me to
think that the Fall issue provoked intel-
ligent dissenting commentary.

Keil and Neuberger have some very
interesting things to say. We print their
contributions with thanks for enriching
and sharpening the quality of the de-
bates that we attempted with originally
indifferent success to spread upon the
pages of this journal.

First of all Dr. Keil’s letter:

Dear Mr. Wiggin:

This is in response to your article
‘Standing Up to Be Counted—The Price
of Good Conscience” that appeared in
DEIAWARE LAWYER (Vol. 4, No.2, page
5 1t is most unfortunate for the Dela-
ware legal community that you did not
verify any aspects of your story. Unwit-
tingly,you bave presented to the legal
community a biased and incorrect ac-

count of the situation regarding dem-
onstrators outside of the Women's
Health Organization. Your article does
not address any of the appropriate legal
matters associated with the story such as
trespassing, harassment, menacing, of-
Sfensive touching and disobedience of a
variety of City Ordinances by the dem-
onstrators. There are a number of in-
consistencies and factual ervors in the
article in question. I bave listed -the
major ones below.
® The picture of Delaware National
Organization for Women (DNOW)
escorts with caption “Dialogue?
NOW but not now” on page 7 as
well as the text of your article mis-
lead the reader by implying that
DELAWARE IAWYER staff attemp-
ted to interview the escorts. In real-
ity, no one from your staff attemp-
ted to interview the escorts. The
Dicture shows two escorts wearing
winter coats, bats, gloves and scarfs.
Since you clearly state in your arti-
cle that your interviews were beld in
June and other pictures show per-
sons in warm weather clotbing, we
are most interested in the source of
this photograph.
® | discussed this matter with the
escorts in the photograph and they
believe that the photograph was
taken by one of the demonstrators.

9 AM -9 PM
Monday Thru Saturday

KRESTON LIQUOR MART

DELAWARE'S LARGEST & MOST COMPLETE LIQUOR STORE

Seeing is believing!

Visit Our Temperature Controlled Wine Cellar
FINE IMPORTS & RARITIES FROM THE WORLD OVER

COMPETITIVE PRICES

904 CONCORD AVENUE

CONCORD AVENUE & BROOM STREETS

WILMINGTON

INC

Ample Parking on Our Lot
652-3792
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You fail to mention in your article
that the demonstrators often take
Dictures of the escorts and attempt
to tape our conversations both
covertly and overtly. In addition,
demonstrators bave impersonated
reporters on a number of occa-
stons. If your staff did not take the
photograph, it is appropriate that
you credit the photograpber. If you
recetved the photograph from the
demonstrators, you need o clearly
state that.
@ Your article implies that the dem-
onstrators are gentle and non-
violent. You make direct reference
t0 this on pages 5 and 6. In addi-
tion, you quote Mr. Tom Monroe on
Dpage 5 regarding the police of ficer
guarding the clinic as follows . . .
You can see the policeman there—
as if we were going to try and storm
theplace. ..” It would be belpful for
you to report that forced entry,

dismantling of equipment and
‘L‘unlli_q'un mn,-l_";.‘mn Alhnait thhn Ao

and all scheduled procedures were
completed. In addition, there is no
evidence to suggest that the police
took longer than necessary given
the circumstances during the ar-
rests. The Wilmington police did an
excellent job and we and the clinic
are on record commending them
for their performance.

There are complex legal and philoso-
Dpbical issues which your article could
bave addressed. For example, do people
acting on their religious beliefs bave a
right to disrupt a legitimate, licensed
business? Would Christian Scientists be
Justified in disrupting the operation of
bospitals? Should liquor stores, bars and
gun shops be targets of disruption by
those who oppose their existence? As a
society, what are the legal and ethical
processes used to make these decisions?
What are the rights of business owners,
staff and clients or patients in the above
situations? Finally, it is important that

your readers understand that most
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to pursue the matter, but we felt strongly
that the article should have the imme-
diacy of on-the-spot discussion. The
picture to which you refer was fur-
nished by a member of the Pro-Life
group at the site. Idon’t know the name
of the photographer, although I am
advised that it is one of the protestors, as
you correctly surmised. Frankly, I
couldn’t care less who took the photo-
graph, because it is a strong, dramatic
shot that commends itselfto my shame-
less journalistic instincts.

2. The demonstrators in front of the
clinic were not among the sit-ins who
had been ordered to keep their dis-
tance. (We had to interview them at
quite some distance from the clinic.)
The people we met on the picket line
seemed to us to be, just as we said,
indisputably gentle and non-violent. Of
course the abortion controversy has
produced truly shocking violence, and
this we documented lavishly in the arti-
cle immediately following the inter-
views. See “Uncivil Disobedience” by
Mmes. Jayne, Rosenthal, and Sloan. I
guess our point was that all kinds of
people have all kinds of differing views
and engage in very diverse behavior in
dealing with this difficult subject.

3. Dotheescorts “‘take charge”? I think
that isa matter of legitimate dispute. See
commentary following this reply.

4. Iam glad we agree that the Wilming-
ton police acquitted themselves splen-
didly on the day of the sit-in.

5. You state “all decisions regarding a
person’s reproductive status are of a
private nature...” This may well be cor-
rect, but I have a hunch it overlooks a
larger, more difficult issue. A decision
toabort also affects someone other than
the decider, i.e., the abortee. I foroneam
perplexed about the abortion issue, to
which there are no easy answers. I think
a somewhat more refined analysis than
appears in the quoted language is in
order. Your unstated analogy to right of
privacy would suggest that Macbeth and
his good lady were within their rights in
decorously slaughtering King Duncan
in the privacy of their own house.

No, there are not easy answers to this
excruciatingly hard question. I do look
for enlightenment, and this is what we
were after in presenting a variety of
viewpoints in our Fall issue. I thank you
again for an intelligent and useful con-
tribution to an important debate.

Sincerely,
William E. Wiggin

More Enlightenment

Since neither Dr. Keil nor we have
direct knowledge of some of the things
discussed above, we print in response
to her comments excerpts from a letter
we received from Mrs. M. Patricia Bala-

guer, a Pro-Life activist familiar with the

Orange Street protest.

We are called ‘menacing’. The only
intention we have EVER bad or manif-
ested is to inform young parents of the
bumanity of the unborn child they are
about to bave killed, the very real
‘menace’ to them, physically and psycho-
logically that abortion poses, and our

~intention to belp them, in any way we

can, to avoid doing what they are sure
to regret. The offensive touching’ re-
ferred to could be the bodily contact
made when we bave bad to recover
Jrom the ‘body blocks’ the ‘deathscorts’
bave inflicted on us as we bave walked
beside young parents talking to them.

Dr. Keil bas told you about our pray-
ing for the slow and painful deatbs of
the escorts’. No one who professes to be a
Christian would dare to pray such a
prayer; and in all our frustration and
anger on that sidewalk, I bave never
known any one to confess to even being
tempted ¢o pray that way. On the con-
trary, there bave been fervent prayers
offered up that escorts may be con-
vinced of the evil of what they are doing,.
Icannot empbasize too strongly that the
escorts DO TAKE CHARGE! They DO
TOUCH PATIENTS (and demonstrators
upon occasion). Some are less aggres-
sive than others. We do not block car
doors, but we bave talked to people in
their cars when they will allow us. 1guess
awillingness to listen to us on the part of
the patients’ is interpreted as bullying
on our part. Dr. Keil does not address
our being spat on, or cursed, or shoved;

The personal choice Dr. Keil keeps
barping on is whether to indulge in sex-
ual intercourse. It is not the option to
bave a child-in-the-womb brutally killed
because it is unwanted’. Being wanted
has never been a criterion for being
allowed to live.

Former Mayor Jobn E. Babiarz

Recognition
and Thank You

The Summer 1985 issue of DELA-
WARE LAWYERhas continued to cast a
much longer shadow than we foresaw
at the time we were putting it together.
The demand for back numbers has
been unprecedented among people all
over the country interested in the prob-
lems of the aging. Gertrude Lowell, pic-
tured on the cover of that issue, has
reprinted part of the issue in DELA-
WARE SENIOR CITIZEN, a monthly
newspaper she edits. Only recently we
had a request for reprint permission for
E. Jean lanyon’s poem, “Fragile Stor-
age” and “A Lifetime of Learning” by
former Mayor John E. Babiarz. Mayor
Babiarz’s article has proved to be
remarkably (but justifiably) popular.
We feel it was one of the great strengths
of an issue because it spoke so elo-
quently with pleasing affirmation of the
good life of latter maturity. By some
editorial glitch this signal contribution
was unaccompanied by a photograph of
the author. We correct the deficiency
herewith. The caption of this note,
“Recognition and Thank You”, should
probably be merely “Thank You”,
because it seems superfluous to recog-
nize the already well recognized con-
tributor whose picture appears above.

Subscribe to

DELAWARE  LAWYER!
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Practice of Law
in the Next Millennium

E.N. Carpenter, 11

Remarks made at the 1985 Annual
Banquet of the Delaware Journal of
Corporate Law.

When I received Mr. Michael White's
very kind invitation to be with you this
evening, [ was enormously flattered. It
is great to have an opportunity to speak
at a banquet of an organization such as
the Delaware Journal of Corporate Law.

And so I accepted with considerably
more alacrity than good sense. I say that
because I had not realized the difficulty
of addressing a bright group of young
law students and faculty and their
friends. As I groped for a topic, I quickly
found myself surrounded on all sides
by yawning platitudes.

Think about it. What could I say to
you that you have not already heard at
each earlier graduation—from high
school, from college, or will hear on
your graduation from this law school. I

could tell you that “The future is yours™, -

or “Our country depends on its youth”,
or “Your horizons in this rapidly chang-
ing society are unlimited.” All of these
are true, but a bit threadbare.

In short, 1 discovered I had been left
an open door to add some challenging
triteness to all that.

But then it occurred to me that in
choosing a practicing lawyer you must
have hoped for some insights from
about 40 years of doing just that. Here
again, however, you already know so
much of that area, and  am sure you are
surfeited with war stories about cases
won or lost. And I cannot add much to
that. As a friend of mine likes to say, “1
find myself between the blue lagoon
and golden pond, and about to splash
into the latter.”

And so it seemed to me that perhaps
what you might find most interesting
would be some comments on the shape
of things to come in the next millen-
nium in the legal profession. I propose
therefore to tell you not what my expe-
rience has been in the practice of law,
since you will practice in a way quite
different from me, and before courts
that are quite different than those that I
have appeared before. Instead, I will
hazard a few guesses as to what lies

ahead for both of us, but most particu-
larly for you as you look ahead at the
year 2000 which is rushing down the
tracks straight at us, and will be here
before we know it if we do not succeed
in atomizing the entire planet in be-
tween now andthen. This is a watershed
period for the judiciary, the courts, and
the legal profession.

But in looking ahead, I do not mean
to discuss clacking computers, advan-
ces in word processing, or how ane can
get Lexis to write a brief, but instead 1
will try to focus on more fundamental
and disturbing changes that are already
starting to stir and emerge. And since so
many changeslie ahead and ourtime is
short this evening, I will focus on just a
few of them.

So walk with me, like Alice in Won-
derland, into the glass of a crystal ball,
and see if you like what you and I see.
There will be, as always, good news and
bad news.

First, let me immediately say, in the

category of good news, that I expect the
private practice of law will continue to
be the most exciting and challenging
opportunity that any of us could ask for.
While it will certainly also always be the
same demanding and jealous mistress,
nevertheless, as was said of Cleopatra,
“age cannot wither nor custom stale its
infinite variety”.
I. But as a first major change, I expect
the courts and the Bar and the public
will require a higher level of both ethics
and competence in the years ahead
than have been required in the past.

For example, twenty years ago our
Delaware Supreme Court considered a
case where a lawyer had underntaken to
represent a client in the acquisition of a
valuable liquor business. At the end of
the representation, the lawyer, himself,
ended up with the business and the
client had nothing. The lower court had
approved that result. The Delaware
Supreme Court quite properly disap-
proved it and in effect transferred the
liquor business back tothe client, where
itbelonged. But it did nothing furtherto
protect the public from a repetition of
such an offense.

On the other hand, more recently the
Delaware Supreme Court has again con-
sidered a case where a lawyer had acted
unethically this time in dealing with the
Family Court and his opponent. This
time our court not only undid the
results of that impropriety, but took
steps in its opinion to refer the lawyer to
the Board of Professional Responsibility
for discipline, thus considering protec-
tion for the public.

And the Delaware courts are not
alone in this changed approach. While
in past years Courts of Appeal through-
out the country have been reversing
lower court judgments for prosecutorial
misconduct, for grossly ineffective assis-
tance of counsel, or for other attorney
misbehavior or shortcomings and never
doing anything to protect the public
from the probability that that same
attorney will do the same thing again,
the mood has now changed and courts
are willing to take stepsto discipline the
artorneys themselves or refer them for
discipline to the appropriate organiza-
tion. Recently, the American Bar Associ-
ation Standing Committee on Profes-
sional Discipline has been making pre-
sentations all over the country before
judicial groups urging the judges to do
just that.

Further, certainly in the years ahead
we are going to see courts impose stric-
ter competency requirements. Already
courts are using their discipline powers
to impose fines or suspensions for mat-
ters which, just a few years ago, would
certainly not have drawn those sanc-
tions. Indeed, one court has recently
imposed a fine for misciting cases for
propositions for which they certainly
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did not stand. That court’s action re-
minds me of the old time lawyer who
knew only two cases. One was Marbury
v. Madison and the other wasn’'t Mar-
bury v. Madison. That will not be ade-
quate any more.

In addition to Court imposed sanc-

tions, Bar Association groups are ex-

ploring the means of establishing peer
review systems designed to identifyand
improve or remove the lawyer who is
unable to perform adequately in his
profession, like the system in the medi-
cal profession in some communities.
No satisfactory way of doing this has
been devised yet, but by the year 2000
there will be one.

Further, the publicitselfis reacting by

bringing increased malpractice actions.
Ithink we can all predict that this will go
much further in the years ahead, and
lawyers will join doctors and accoun-
tants in the dock, and take their lumps
with increasing frequency.
II. Afurther major change is somewhat
related to the requirement of a higher
level of competence and morality. L also
predict there will be increasing turmoil
and uncertainty over the ethical stand-
ards applicable to lawyers, and this will
eventually develop into a field of legal
speciality of very considerable impor-
tance, and perhaps one some of you
may want to consider for a future
concentration.

The states across the nation, includ-
ing Delaware, are considering adoption
of the new American Bar Association
Rules of Professional Conduct, to re-
place the Code of Professional Respon-
sibility adopted a decade or so ago.
However, unlike the situation when the
old Code was adopted by State Courts,
usually with no variations, or only a few
modest changes, now the states are dis-
agreeing with and rejecting significant
portions of the Model Rules, and craft-
ing their own versions, particularly in
the area of attorney confidentiality. As a
result, at the present time I understand
an attorney is required to disclose in
New Jersey a specific type of confiden-
tial communication from his client
which in New York he is forbidden to
disclose. This obviously raises the vex-
ing problem of what happens when a
New York lawyer is admitted totry a law
suit in New Jersey and this type of dis-
closure is involved. Think not only of
the discipline problems inherent in this
situation, but also of the fertile field for
malpractice actions by disgruntled
clients.

Afurther cause for concern is the hia-
tus which appears to be opening up
between what is required of the lawyer
by the ethical rules and what isrequired
of him to avoid liability. Thus in the
OPM case, which you may have read
about, the lawyers were confronted
with the problem of what to do when
they discovered their client, a large
computer leasing firm, was defrauding
a large number of banks in a multi-
million dollar scheme involving re-
pledging computers which had already
been used as security for prior bank
loans. A distinguished professor who
was an authority on ethical problems of
this kind advised the law firm that it
must withdraw from further representa-
tion of this client, but it could not dis-
close the fraud, even to the successor
law firm, since it involved attorney-
client communications. This advice was
followed, but it did not protect the law
firm from subsequent claims by de-
frauded creditors which ultimately led
it to pay out its share of a 63 million
dollar settlement.

‘These booby traps lie ahead for you
as you move on to the year 2000.

III. Next, you may take some comfort
in the fact that you will have for com-

pany in threading your way through
these booby traps judges who will not
be immune from the rising level of
expectation. ’

Discipline of judges for improper, or
even merely incompetent performance
is already increasing and will continue
to increase. Dramatic cases in both the
federal and state courts have led, and
will continue to lead, to a public outcry
for better protection from bad judges or
bad courts. Particularly critical have
been the situations in the Pennsylvania
and Ohio Supreme Courts. And the fed-
eral system has not gone untouched.
Several dramatic discipline cases are
pending there.

At the present time, virtually every
state has an independent judicial disci-
pline organization. In Delaware ours is
named The Court on the Judiciary. And
eventhe federal judges, who so far have
successfully fought like tigers to pre-
vent the establishment of a separate,
effective disciplinary organization for
the federal judiciary, will eventually
find the public demands this as a min-
imum, even if a constitutional amend-
ment is required to overcome the argu-
ment that impeachment is the only
method of removing lifetime judges. p

able price.
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Finally, it is apparent that lawyers are
becoming less reluctant to blow the
whistle on incompetent or venal judges.
The most dramatic current example is
the Greylord investigation in Chicago,
where already several judges have been
indicted, a couple convicted, and more
indictments are expected. I hope you,
too, when you commence the practice
of law, will be willing to act courage-
ously to see that bad judges are weeded
out.

Further, in a related development,
more and more communities are set-
ting up systems for evaluating judges.
While these programs have started as a
way of facilitating judicial self-improve-
ment, they will probably become signif-
icant factors in the reappointment of
judges or in retention elections.

IV. Fourth, Iregretfully predict that the
. trend towards increased commerciali-
zation of the practice of law, of down-
grading a noble profession into a trade
or business, will continue, and perhaps
even accelerate. Already there is a feel-
ing that billable hours are far more
important than significant achievement
and service. Law firms are swelling into
immense corporate enterprises them-

selves. And mere size alone has created
its problems. No one is quite clear how
to manage huge firms of attorneys, or
how to cope with the new problems of
quality and management that arise from
size and the proliferation of branch
offices resulting in the enormous spread
of the power of law firms. A question
might well be asked as to whether or
not the professions were ever intended
to be operated in this form.

Maybe the U.S. Supreme Court was
right in holding that restrictions on law-
yer advertising violate rights of free
speech, but the practical result is a loss
of dignity, a loss of a sense of service,
and an accent on degrading marketing
and public relations gimmicks.

It is ironic indeed to hear Chief Jus-
tice Burger deplore the hawking of
legal services in the same way deodor-
ants and soaps are sold—but what
could he have expected when his Court
removed the restraints from some
600,000 plus lawyers. Isn’t it certain that
some—perhaps many—would do just
that?

Will the result be an exchange of
pride in high professionalism for an
accent on “the bottom line”? A change

from areas of expertise to “profit cen-
ters”. I think so,—and the whir of the
computers, and the jingle of the cash
register, may lull us into thinking this is
not all bad—but it is not all good either.
We seem to be forgetting that the legal
system does not exist to support lawy-
ers and judges—it exists for the benefit
of the community and the nation.

V. Afurther change we can expectis an
increased accent on specialization. This
is necessary because of the complexity
of our legal system today. But it does
have regrettable consequences. Dean
Acheson once said that the law sharpens
the mind by narrowing it—and this is
becoming more and more true.

VI. Further I predict that the trend
toward elephantiasis of trials will con-
tinue, and cases will get bigger and
bigger and longer and longer and more
and more burdened with masses of
documents until the absurdity of this
approach will cause it to collapse of its
own weight. In the recent IBM anti-trust
case in New York, after the trial had
already entered its second or third (or
was it its fourth) year, Judge Edelstein
permitted additional discovery of some
five million further pieces of paper on
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top of the truckloads already produced.
Is it conceivable that any judge—let
alone a jury—will ever be able in one
human lifetime to review a significant
fraction of such a pile.

Briefs in recent takeover cases here in
Delaware—thanks to the supposed
benefits of word processing and copy-
ing equipment—are produced at the
rate of a yard of bookshelf per argu-
ment, or a five foot book case per suit. A
negligence trial arising out of an auto
accident and currently in progress in
our Delaware District Court where the
principal issue is simply whether an
insurance company should have ac-
cepted an offer of settlement is expected
to last five weeks. The General West-
moreland libel trial dragged on for 18
weeks and stopped without reaching a
conclusion. TIME Magazine recently
reported the commencement of a trial
concerning the problem of who should
bear the cost of some 25,000 asbestos
related law suits. Sixty-five insurance
companies are involved. As TIMEpoint-
ed out:

No regular courtroom could hold

the 150 lawyers who were expected
to be involved in the trial, so the
parties agreed to pay for the reno-
vation of an ornate but rundown

Sformer bigh school auditorium.

The sprucing up will cost $200,000
plus anotber $20,000 for a com-

Dbuter system to keep track of the

50,000 documents that may be

introduced as evidence. Millions
more, of course, will go toward the
lawyers’ fees.*

Judges and jurors are literally buried
in words and paper and months and
months of testimony in cases involving
issues that would have been tried in
three days when I started practicing law.

And the courts themselves are not
immune to contributing to this trend
toward more and more of everything.
The Delaware Supreme Court recently
published an opinion that was more
than 80 pages long. And it is a pygmy
compared to some book length effu-
sions in other jurisdictions.

In time, but perhaps not before the
year 2000, the public, including those
surfeited jurors and those over-bur-
dened judges, will rebel against this,
and will make the necessary conces-
sions to mortality by imposing some
sort of limitation on the sheer quantity
of proof permissible.

*“TIME, March 18, 1985, p.67.

What limitations? Well this is not a
new problem. Perhaps we can take a
leaf from the book of Chancellor Elles-
mere who first ascended to that posi-
tion in 1603 under King James I. He had
a demonstrated interest in shortening
proceedings and preventing delay.
Plucknett tells us that when one Richard
Mylward, an equity pleader, drew a
replication in 120 pages when 16 would
have sufficed, Ellesmere ordered as
follows:

That the Warden of the Fleet shall
take the said Richard Mylward.. . .
into bis custody, and shall bring
bim unto Westminster Hall...and
there and then shall cut a hole in
the midst of the same engrossed
replication...and put the said Rich-
ard’s bead through the same bole
and let the same replication bang
about bis shoulders with the writ-
ten side outward; and then the
same so banging shall lead the
same Richard bare-beaded and
bare-faced round about West-
minster Hall :vhilst the courts are
sitting and shall show bim at the
bar of every of the three courts
within the Hall **

So it can be done, and I submit it
must be done and it will be done while
you are practicing law though probably
not that way.

VII. Further, as a result of new amend-
ments to the Federal Rules there will be
accelerated a process which has been
evident for the past decade, namely fee
shifting. That is, there is in progress an
erosion of the so-called American Rule
where each party bears his own fees,
and a tendency by courts more and
more in frivolous litigation, or where
unfair or bad faith positions are taken in
discovery, to impose the attorney’s fee
of the prevailing party on the losing
party. This has always been an available
procedure in England, and years ago
this used to be viewed with horror in
this country. There were dark stories of
how Professor lasky of the London
School of Economics was driven into
bankruptcy by having to pay the de-
fendant’s very high legal fees in an
unsuccessful libel action he had
brought. Now, however, there is an
acceptance of this device, at least in
cases where some improper conduct by
the losing party can be demonstrated,
(Continued on page 17)

**Plucknett, A History of the Common
Law, p.248.

E.N. carpenter, I, is a senior pariner
of Richard, Layton and Finger. He bas
been a prior contributor to DELAWARE
LAWYER.
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and courts have seized on this oppor-
tunity to curb the expansion of litiga-
tion by at least driving some wild claims
out of the courtroom.

The Talmud states: “Who
can protest an injustice and
does not is an accomplice in
the act.”

VIII. Next, public dissatisfaction with
the administration of criminal justice
will continue to grow and grow, as our
failure to combat the drug traffic—our
public enemy No. 1—leads to an ever-
increasing, even more deadly surge of
crime, further sparked by terrorism.
Mayor Koch of New York has become so
concerned about the crime situation
that he has expressed a willingness to
divert money from education to the
construction of jails. He feels that the
crime problem arises from the low
chances of being caught and prosecuted.

Much of the criticism is misdirected
at the courts and lawyers; who are not
responsible for the early release of con-
victed criminals, a function of parole
and probation commissions. But as
lawyers we must find solutions to these
intractable problems, or the year 2000 is
going to find us an armed camp where
self-help by self-styled vigilantes like
Bernard Goetz, the subway hero, is an
accepted altemative to the court system.

Perhaps closely related to that public
dissatisfaction will be a shift of empha-
sis in a conservative direction toward
protecting the victims’ rights and away
from protecting the defendants’ rights.
As you know, five of the nine justices of
the U.S. Supreme Court are more than
75 years old, so we can expect very
dramatic changes of personnel there in
the very near future. If President Keagan
appoints a majority of the Supreme
Court it will set the course of constitu-
tional law for a generation—maybe.
Further, President Reagan appointed
165 Federal judges in his first term and
will probably appoint many more in his
current term.

IX. Finally, not unrelated to the points
1 have mentioned, I predict a regretta-
ble further lessening of the participa-
tion of practicing lawyers in public
affairs. Any successful active practice of
law impinges on politics just as politics

impinges on the law. As De Tocqueville
said: “Scarcely any political question
arises in the United States which does
not become sooner or later 2 judicial
question.” I would have hoped, in light
of this, that lawyers would continue to
participate actively in the political life of
their era. The Talmud states: “Who can
protest an injustice and does not is an
accomplice in the act.” Lawyers cer-
tainly are in the best position to protest.

These are just a few of the changes
which lie ahead. As you can see there is
good news and bad news. But for you
law students here tonight, there is a
promise of opportunity and challenge.
Welcome to an exciting and demanding
profession! Even a lifetime is not nearly
long enough to exhaust its charms. A
true greatness of this land lies in its
laws, preeminent of which is its magnif-
icent Constitution which will celebrate
its 200th Birthday in 1987. May you love
the practice of law as much as we who
have gone before you have loved it.
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P e v A i D

to “Nobles”

Helen K. Foss

A Layperson’s View of the
Legal Profession: A Spectrum
Ranging From “Vultures”

There is a spectrum of views of the
legal profession operating within most
of us, ranging from the classic “shyster”
lawyers to those who carty forward the
mantle of American democracy. Our
views are founded occasionally on ex-
perience, but mostly by prevailing pub-
lic opinion. Today’s media play an
important role in shaping and reinforc-
ing such opinions as they repost the
variety of ways attorneys ply their trade.
While a little confusing to us on the
outside, both ends of this spectrum of
views carry a heavy burden for the pro-
fession and simultaneously present a
tremendous challenge.

For years I have been aware of the
perception that lawyers played off

chaser” image has been reinforced by
ads we now see in the paper and hear
onthe radio. Atany misfortune, the new
American battle cry seems to have be-
come “Tll sue!”

Each of our wallets has been hit hard
by soaring liability “insurance rates,
which we perceive to be due to increas-
ing accident suits. As much as one
fourth of the cost of an American car is
due to manufacturers’ product liability
insurance. Rising medical malpractice
liability insurance has pushed doctors’
fees to unthinkable heights. As a result
our doctors’ bills have skyrocketed.
Massachusetts obstetricians made the
news this month with their refusal to
take any new patients, because they can
no longer pay for increased insurance
costs. News reports show lawyers ads
inviting clients to look into possible
suits: “You may have been the victim of
malpractice.” Many states are looking
into possible legislation to place caps
on malpratice suits, since thé whole
process has apparently gotten out of
control.

News stories tell us how some attor-
neys have creatively discovered new
territory. Attorney Marvin Mitchelson hit
the headlines with the big “Palimony”
suit. A tremendous new market lies
ahead with so many couples choosing

others’ misfortunes. The “ambulance

to live together without marriage. Rock
Hudson was barely cold in the ground
before it was announced his former
lover was suing his estate because Hud-
son hadn’t told him he had AIDS. Flam-
boyant Attorney Melvin Belli has done
his bit to sustain the image that lawyers
batten on human misery with his latest
media event of going to India to
“defend” the innocent victims of the
hideous Union Carbide accident in
Bhopal.

Each of these examples portrays the
attorney capitalizing on the misfortune
of others.While few would deny justice
where there has been wrong, there is a
clear public perception that courts are
seeing much unwarranted litigation for
money, and that suits are being filed
and won for far more than actual dam-
ages. Individuals and companies with
extensive assets or who are heavily
insured are “deep pockets” or candi-
dates for liability suits.

Clearly the view of the legal profes-
sion as “ambulance chasers” is based
on stereotypes. But stereotypes are
generally based on perceptions or mis-
perceptions of the action of at least a
few.

I hold another stereotype of lawyers.
I see lawyers as the carrier of the banner
of democracy. Attorneys, more than any
other public servants, understand the
law, the delicate nature of the rights of
the individual and the responsibility
each of us has to uphold those rights.
No other group understands so clearly
that these rights are not uniformly made
available to all Americans. No other
group has the opportunity as attorneys
do to be the conscience of America.

My nine years of work with the
National Conference of Christians and
Jews and my commitment to American
democracy brought me in touch with
numbers of Delaware lawyers who have
this vision and helped to clarify it for
me. I have seen and heard many attor-
neys speak out through community
organizations such as the Jewish Com-
munity Relations Council, American

Helen K. Foss is currently Education
Advisor to Governor Castle. Prior to ber
governmental service she taught in ele-
mentary schools in three states, and had
served as Executive Director for the
Delaware Region National Conference
of Christians and Jews. Her community
activities bave included membership on
the Delaware Judicial Nominating Com-
mission, the Governor’s Task Force for
Education, and the Board of Trustees
of the Medical Center of Delaware, Inc.

Civil Liberties Union, National Associa-
tion for the Advancement of Colored
People, Community Legal Aid, and
others. Unlike the situations mentioned
earlier, reports of these events didn’t
usually appear in the press. _

In my brief tenure with the Judicial
Nominating Commission, I had the
privilege of interviewing numbers of
attorneys interested in serving on the
bench or as references for those who
applied. I was repeatedly impressed by
the level of commitment to a just sys-
tem, to their respect for the people
brought before that system, and to their
sense of their own responsibilities as a
part of the legal system.

These attorneys are a part of that
broad spectrum referred to in the title of
this article, but of.such a different ilk
that it is impossible to comprehend the
range in one glance. These again are not
the attorneys that make headlines short
of their obituaries or an occasional tes-
timonial event reported deep within
the newspaper.

Why does the general public hear
only about the horrible examples—the
“vultures?” It is easy to overlook the
noble contributions of many. How can
we sustain, widen, and brighten this
ethical band of the spectrum making it
more visible to the public? It is there.
And I believe the future of this country
depends on it.
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A Lawyer Looks at Lawyers

Legal Sense and Business Cents

Michael J. Rich

For two years I took advantage of an
opportunity to give up the private prac-
tice of law and accept a staff position
with a privately owned, medium sized
manufacturing company. As part of my
duties, I advised the company on var-
ious legal aspects of its day-to-day oper-
ations and also acted as liaison with
locally retained litigation counsel where
appropriate. Naturally, I had to trynot to
act like a client when there were litiga-
tion setbacks. Discovery never came at
an opportune time and budgeting for
legal expense was nota popular item in
spite of the necessity to do so.

To a lawyer, the denial of a TRO, the
routine legal inquiry or discovery re-
quests, and procedural delays come
with the territory of private practice. It is
part of the lawyer’s daily routine and
livelihood. For a businessman, how-
ever, the daily routine is his trade, while
the legal services he needs are ancillary

or supportive of his objective, namely

the sale of goods or services for profit.
This article examines some of the fac-
tors which are important to the relation-
ship between a lawyer and his small to
medium sized business client.

In relating to the business client, the
lawyer should factor in a financial aware-
ness of his client’s business, a practical
legal sense, and a fair measure of organ-
izational and intellectual common
sense. However, these basic, common
sense concerns are the ones most easily
overlooked by the lawyerin the routine
relationship with his business client.
The lawyer’s concerns are usually more
narrowly drawn than the client’s. More-
over, the client inevitably observes that
litigation expense makes no contribu-
tion to product development, manufac-
ture or sale. Additionally, he sees such
expense as not only out of pocket cost
and fee expense, but the cost of
employees not working because they
are either searching for records to be
produced, answering interrogatories, at-
tending depositions or waiting for a
long cross examination to end before
they testify. :

In seeking and evaluating the legal
services utilized by his business, the
client’s priorities generally include
prompt resolution of disputes, ascer-
tainable fees, and practical and accurate

case evaluation and advice. How the
lawyer approaches these concerns de-
termines the success he is likely to have
in serving his client and the legal
profession.

Prompt Resolution of Claims

Prompt resolution of claims is a com-
pelling issue in the client’s mind, espe-
ciallywhen the client isan injured party.
Discounting the test case or the situa-
tion where it is cost effective to protract
litigation, an unresolved dispute is

Contested lawsuits create intangible
costs. The businessman and/or his em-
ployees are required to divert their time
and attention from current productive
matters to what is essentially a non-
marketable commodity, i.e. a past trans-
action of which the client believes there
is no real dispute as to his en-
titlement. Contested litigation involv-
ing technical legal claims and defenses
is frustrating at best and incomprehens-
ible when the client believes and/or
knows that he is right in both fact and
law.

Mike Rich brings an interestingly var-
ted background to the writing of the
Dprevious article. A lawyer admitted to
practice both in Pennsylvania and Del-

aware, Mike has practiced in George- -

town (with a brief interruption) since
1973 after bis completion of a year’s
clerkship to the late Justice James B.
Terry of the Delaware Supreme Court.
In 1981 Mike bad the opportunity of
looking at the practice from the some-
what different angle of that of ageneral
counsel of a corporation, an experience
that flavors bis article. In 1983 be
returned to practice at the Georgetown
office of Morris, Nichols, Arsht & Tun-
nell.

neither cost nor time effective in a
number of ways. To the plaintiff, the
high cost of borrowed moneytoreplace
the unavailable funds for which he
seeks recovery speaks for itself. In-
creased prices to the customer to cover
such expenses reduce the client’s com-
petitive abilities. Conversely, lower in-
creases in employee benefits or deferred
maintenance due to lost funds over
which a suit is commenced have their
own cost penalties. In the business-
man’s trade, a footnote on a certified
financial statement can affect his ability
to borrow money, obtain credit or even
be able to enter into certain agree-
ments; indeed, it can even affect the
client’s standing in the trade in relation
to his competitors, thereby creating a
several year negative ripple effect.

‘ity, negative audits, etc., as the plaintiff.

Even as a defendant, the business-
man prefers prompt resolution of claims.
He shares the same concerns over fees,
lost production time, contingent liabil-

The lawyer's goal should be directed
toward keeping the legal action in
perspective for the client while assuring
that the client can continue to perform
his primary function, managing his
business.

Itis also true that the client can be the
cause of his own frustration. Because he
has to deal with requests for informa-
tion from his lawyer at the same time
he's trying to meet current business
obligations, the legal obligations tend
to take a back seat to current needs
creating delay and frustration for his

lawyer. > |
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The lawyer can best solve some of
these problems by comprehensive case
planning and an organizational ap-
proach to obtaining information from
the client. If the lawyer organizes his
facts and law into categories and objec-
tives for a court presentation, it is logical
to use the same approach to fact gather-
ing from the client and witnesses. For
instance, if the lawyer has a specific
manner in which he desires to organize
answers to discovery, he should ask his
clients for specific raw information in-
stead of simply sending the client a
copy of the discovery with a request that
the discovery be answered. Instead of
receiving information which has to be
reworded or reworked, the lawyer ob-
tains the information in a form he
desires so that his staff members may
organize the raw information in an effi-
cientand time saving manner. By organ-
izing his request to the client, the law-
yer benefits the client by providing an
efficient manner in which to provide
the information requested. A corollary
is that the client is more receptive to
answer the lawyer's non-routine ques-
tions concerning the fine points of the
case.

Prompt resolution of cases is also

.dependent on how the attorney com-

municates with his client as to his
client’s side of the case and the lawyer’s
interpretation of the adversary’s posi-
tion. The client needs and wants practi-
cal, accurate and understandable advice.
The lawyer’s decision is when and how
much of an explanation to provide for
decisions made on trial strategy. Put
another way, legal decisions and advice
have to make business sense to the
client. Like business information, the
lawyer’s advice has to be given and
explained in an accurate and timely
manner. Advice, by analogy, is a pro-
duct. It must be prepared and delivered
in such a way as to make the client react
to it in the same conceptual manner as
he markets his product or service. The
client and the lawyer want the legal
product to be acceptable, utilized and
non-returnable for repair and/or main-
tenance.

Reasonable and
Ascertainable Fees

The fee considerations present the
diametrically opposite concerns of the
lawyer and the client. Guided by the
nature of the case and his obligations to
the client, the lawyer will seek the high-
est reasonable remuneration for his




work. The client on the other hand has
two objectives: fee minimization and
fee ascertainment. Fees, especially lit-
igation costs, are not directly productive
expenses as are labor and resource
costs for the client. In the business
environment where most expenses can
be accurately forecast, the prospect of
open-ended legal fees and expenses is
unsettling and difficult to justify when
the cost may be out of proportion tothe
amount in controversy. This is a subjec-
tive problem since outside forces (the
adversary and his lawyer) play a signifi-
cant part in the outcome. However, real-
istic cost and fee projections are both
fair and proper in terms of the client’s
decision making process. :

In an appropriate situation the con-
flict between lawyer flexibility and fee
ascertainment can be resolved through
an agreement to charge a fixed fee
based on the service as opposed to
hourly billing. Like the businessman,
the lawyer consciously or subcon-
sciously makes projections and fore-
casts in planning the strategy of his
representation. He considers whether
the case can be financially productive
for himself while not becoming a finan-
cial burden to the client. By analyzing
his cost basis and profit margin, the
lawyer can fairly accurately determine a
reasonable fixed fee limit and still allow
a flexibility factor for unseen develop-
ments for most of his routine and pre-
dictable cases. The lawyer serves him-
self by a more considered business
approach to his own economics and the
clientis served by a realistic appraisal of
his cost factors in maintaining, defend-
ing or settling a suit. Obviously not all
cases lend themselves to this approach,
but through his experience, an attorney
can usually predict the course of events
for most types of problems or cases he
will face.

From the client’s point of view a fixed
fee is desirable. A realistic and struc-
tured fee agreement, whether set fee or
hourly, is beneficial. The client will
understand the lawyer’s desire notto be
unnecessarily limited on a fee but will
appreciate the attorney’s open approach
and identification with the client’s con-
cerns. The lawyer should be candid
with the client astothe fees in the same
way the client has to be candid and
forthright with his customers if he
expects repeat or subsequent orders.

Employee time is as compelling a
factor to the client as are fees. The law-
yer does not feel the time constraints in

the same way the client does. Where the
lawyer may obtain the continuance, the
businessman’s delay in product deliv-
ery may cost him his contract and per-
haps penalties. To an attorney, time
spent is money earned; to a business-
man time is expense. Accordingly,
accurate time estimates of the work to
be performed are as important as the
fee to be charged, especially where the
time will involve key personnel being
absent from their job for lengthy peri-
ods for depositions, trials and the like.

Case Evaluation and Advice

Keeping the client informed of the
progress of litigation is also important.
Aside from the fact that the client is
paying for and is entitled to copies of
correspondence and pleadings, an aware-
ness of the litigation process provides
mutual benefits for the lawyer and the
client. The client knows that he’s get-
ting the attention he wants and deserves
and, if the lawyer provides the informa-
tion in a sensible format, the client can
use the information in planning the
appearances and availability of the wit-
nesses/employees. For the lawyer the
benefits are obvious; the statements of
time spent are justified and scheduling
of witness interviews, on-scene obser-
vations, etc. are facilitated giving the
lawyer an ordered work flow and prob-
ably more time to devote to other cases.

Case evaluation and advice are direct
functions of an attorney’s communica-
tion skills. The jargon of the law is con-
venient when talking to other lawyers
but not necessarily an effective mode of
communication between the lawyer and
the client. A phrase such as “the preli-
minary objection was denied without
prejudice and we have twenty days to
file a responsive pleading and initiate
discovery” makes perfect sense to the
lawyer but not necessarily to the client.
Yet the client needs to know what the
implications of that phrase are. When
was the last time an attorney said there
was a lack of consideration and meant
that someone had failed to act sym-
pathetically?

What the attorney says and how he
says it to the client or the opposing
attorney can affect the length and/or
nature of the proceeding. If the client
has to cut his business loss by settling
he deserves to know it. He has to be
able to evaluate the cost-benefit ratio of
settling versus continuing the case. The
same is true when his case is strong and
he expects to prevail. Even if it were
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