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“Blue Cross Blue Shield...
after looking at the market,
I knew

I'd found
the best”

“Most business executives know that
careful consideration of the competition
is essential to building a solid business.

I make business decisions for Reston
Corporation after I've analyzed the mar-
ket and considered all the facts.

‘And the facts are clear: Blue Cross
Blue Shield has the widest range of
health care options available in Delaware.
So, employers can offer the right choices
at the right price.

“If you’re considering health care cov-
erage, the facts tell the story..more
experience, more benefits...Blue Cross
Blue Shield—it’s all you need to know.”
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Renée Mosch, Vice President
Reston Corporation

Make the health care choice
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For the past 37 years, more Americans have chosen to own Cadillac than any other luxury car.
And for more than 80 years now, having that name on your car has meant you drive one of
the world's premier automobiles. One look . . . one demonstration drive . . . will convince
you. Haven't you promised yourself a Delaware Cadillac long enough?

WINNER NATIONAL SERVICE EXCELLENCE AWARD

Delaware Cadillac

Attention to Detail

Pennsylvania Avenue
& DuPont Street

Wilmington, Del.
(802) 656-3100

Open Monday, Wednesday and Thursday 8 a.m. to 9 p.m.;
Tuesday and Friday 8 a.m. to 6 p.m.; Saturday 10 a.m. to 4 p.m.
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Enjoy the perfect fit
of Wright & Simon Clothing.

For over fifty years, business and
professional men have recognized and
appreciated the value, comfort and
personal fit of Wright & Simon’s fine
quality clothing.

Whether you are a man who is hard
to fit or a man who is hard to please,
Wright & Simon Clothiers is the
men’s store for you.

Our master tailors fit and alter each
garment to perfection. If you prefer,
you may use our Custom Fitting Ser-
vice for a suit that is superbly cut and
impeccably tailored just for you.

And, you choose from over
twenty-four of the finest names in
men’s clothing and haberdashery.

Use our **No Interest’’ 90-Day charge:
pay 113 per month or use MasterCard,
VISA, WSFS or American Express.
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911 Market Street On The

Mall, Wilm. - 658-7345
Open Friday Evenings — Free Validated
Parking 9th & Shipley Streets

EDITORS’ PAGE

There are many more vivid ways of celebrating freedom than of preserving it. On
the weekend of the Fourth of July this year we enjoyed a succession of visual treats
on television, as the Statue of Liberty shone forth again. It was a major spectacle,
beautiful, stirring, and productive of honest sentiment. But on Independence Day
took a much deeper patriotic satisfaction in learning that a Federal Judge had
ordered Edwin Meese and his merry men to cut out their sinister practical jokes at
the expense of the publishers of Playboy and the folks who operate the 7-Eleven
Stores. That fine ruling drew a lot less attention than the Tall Ships, but it was far
more important to our always menaced right to say, to print, and to read what we
please.

Freedom has many celebrants, but few soldiers. The soldiers appear in this issue.
Their articles testify to an extraordinary amount of hard work, scholarship, and
courage in defending constitutional freedoms in the face of unenlightened hos-
tility. Much of this would go unnoticed if we did not periodically remind ourselves
that a few dedicated people maintain the eternal vigilance to which the rest of us
pay lip service.

The opening paragraph of one of the articles in this issue annoyed me a litde, but
stimulated what I hope is a useful reflection. In this issue Professor Bill Conner and
Selma Hayman, describing the ACLU presence at Delaware Law School, suggest a
conservative antipathy to civil liberties. Presumably, conservatives are those who
chuckle evilly every time the Florida electric chair lights up and who refuse to buy
Paul Newman’s salad dressing because he once appeared on President Nixon’s list
of enemies. For all I know these stereotypes have swaztikas on their pajamas. Well
now, really! When the Delaware Affiliate of the ACLU put on amembership drive last
year, it employed an acute slogan: Join The Most Conservative Organization In
America. The preservation of two hundred year old liberties is conservative, There
is nothing more conservative (or libertarian) than mossback insistence that
government, no matter how superficially benevolent in the spread of its welfare
tentacles, keep the hell off our backs. Joan Rosenthal, until recently Executive
Director of the Delaware Affiliate, tells me that many Republicans are active
members. The Republican candidate for Congress this year, Tom Neuberger, who
is not exactly the darling of the New Left, has done splendid work for civil liberties.
Integrity transcends slipshod ideological labeling. This is a peculiar excellence of
the American experience. People of highly diverse political views who espouse
liberty can be courteous over minor differences because they are united in core
principles. Alexis de Tocqueville is doubtless smiling in heaven.

International

Investigative & Security Services

Criminal & Civil Investigations
Accident Reconstruction & Investigation
Photography — Video & Polygraph
Witness Interview & Case Preparation
Process Service

70 Years of
Investigative Experience

DE 19805 (302) 654-2242

846 Union Street Wilmington,
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urrent rates for purchasing

professional hability insur-

ance are so high that you
would think there would be a
flood of new companies offering
the same protection for less. But
this is not the case. Much to the
contrary, the number of carriers
has actually shrunk. And those
carriers still remaining in the
field are hard-pressed to stay.

What has kept new compa-
nies from serving thousands of
lawyers who need professional
protection is quite simple:
money.

The cost and frequency of
claims in today’s market has put
a burden on carriers that few

wish to share.

In such an environment, the
American Home Assurance
Company/National Union Fire
Insurance Companies, is rare in-
deed. Offering protection since
1967, it 1s as commtted to pro-
viding professional liability m-
surance to lawyers today as it
was 18 years ago. Not only that,
but the scope of its coverage for
renewals, with few exceptions,
has remained undiminished.

We have recommended
American Home/National Union
policies to customers of Herbert
L. Jamison & Co. for the past 18
years. As such, we share their
pride in having received an
A.M. Best company rating of
A+ XV, the highest rating
available.

“The cost and

Jrequency of
clavms in today’s

market has put a

burden on carriers

that few wish to

share”

If you have any questions re-
garding professional liability pro-
tection for lawyers, please call us
toll free at (800) 526-4766 or
from New Jersey (800) 223-
6155.

HERBERT L. JAMISON & CO.
345 Park Avenue South

New York, N.Y. 10010

300 Executive Drive

West Orange, N.J. 07052

(201) 731-0806

(800) 223-6155 within N.J. or

(800) 526-4766 outside of N.J.




A Brief History
of the ACLU in Delaware

Ellen S. Meyer

&2

Ellen: Meyer, a member of the Bars of
Delaware and Pennsylvania, practices
in Wilmington. She is a member of the
Boards of Directors of the Delaware
affiliate of the ACLU, Jewish Federa-
tion of Delaware, and Child and Home
Study Associates. Consistent with ber
interest in the rights of children and
women, she bas been an active member
of the Delaware State Bar Association
sections on Family Law and Women
and The Law.

PRIVATE
INVESTOR

wants to buy investment
properties, all types
considered. Market value

range desired from
$250,000 to 5 million.

Will settle this year.
Brokers protected.

Call Lou Prop at 656-5099
weekdays.

For many years the directory of Amer-
ican Civil Liberties Union (ACLU) repre-
sentatives throughout the United States
listed only one representative in Del-
aware, the late William Prickett, Sr. In
those days, Delaware did not have a
chapter or branch, let alone an affiliate
directly linked to the national organi-
zation. For territorial purposes, Dela-
ware was deemed part of ACLU’s Greater
Philadelphia affiliate, which received a
portion of the dues paid by members of
the ACLU residing in Delaware. Fortu-
nately for Delaware, the Executive Direc-
tor of the Greater Philadelphia affiliate
in the late 1950’s (and for many years
thereafter) was Spencer Coxe, one of
the most gifted and devoted profes-
sionalslaboringinthe civilliberties field
in this country. For some time before
1961 Mr. Coxe had been urging Irving
Morris and other noted Delaware civil
rights advocates to form a chapter here
to address local needs. From an organ-
izational point of view, the chapter would
remain a part of the Greater Philadelphia
affiliate, but with its own board of di-
rectors and officers chosen by Delaware
ACLU members.

Hopes for a Delaware chapter became
areality on March 2, 1961, when the first
meeting of the Delaware chapter was
held at the YMCA on Delaware Avenue
and Washington Street. The meeting
was attended by Irving Morris, Gilbert
and Sonia Sloan, L. Coleman Dorsey,
Jacob Kreshtool, Ruth Kolber, and Joan
and Joseph Rosenthal, among others.
They elected a seven-member board of
directors, with Louis Finger as the first
president.

Irving Morris and Jacob Kreshtoo], re-
spectively, succeeded Mr. Finger as presi-
dent. Monsignor Thomas Reese, then
Director of Catholic Social Services,
followed them and, as Irving Morris
claims, the Delaware chapter became
“the only ACLU chapter in the country
with an active member of the Roman
Catholic hierarchy as our president.”
Thomas Hughes was the next president,
and, in 1971, Gerald E. Kandler began

what would become a 14-year tenure as
president until his untimely death in
1985. The huge void left by his death has
been filled by Max S. Bell, Jr., the current
president.

Membership grew, along with the num-
ber and magnitude of controversies
handled by the Delaware ACLU and its
cooperating attorneys. (Some of those
controversies are described elsewhere
in this issue.) Spencer Coxe and leaders
of the Delaware chapter began to ex-
plore the feasibility of establishing a
separate affiliate in Delaware, There
were extensive deliberations to deter-
mine whether Delaware could support
its own affiliate, without the financial
and administrative backing of Philadel-
phia. The optimists prevailed and, on
January 1, 1978, the Delaware chapter
was reborn as the newest affiliate of
ACLU. Kendall Wilson was named Execu-
tive Director and Joan Rosenthal, Admin-
istrative Director. On March 10, 1982,
Ms. Wilson resigned as Executive Direc-
tor and Ms. Rosenthal was appointed in
her place. She served until this past
summer when Judith Mellen became
the first salaried Executive Director. Ms.
Rosenthal has been elected to the board
of directors and will concentrate her
efforts on a newly-formed special task
force.

Gerald E. Kandler, the long-time presi-
dent of Delaware ACLU, and in many
ways “Mr. Delaware ACLU”, died of leu-
kemia in October, 1985. The highlight
of the 25th Anniversary Dinner of the
Delaware ACLU, to be held October 1,
1986, will be the first presentation of the
Gerald E. Kandler Memorial Award. The
honorary co-chairmen of the dinner,
Charles Welch and Richard Heckert,
head a dinner committee comprising a
Who's Who of leading citizens from all
walks of life.

Today, Delaware ACLU has about 700
members. They share a 25-year commit-

“ment to civil liberties in Delaware, proud

of the foundation they have built to give
meaning to the guarantees promised by
the Bill of Rights. ' |
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For Those Whose Standard Is
EXCELLENCE

Precision timing,
innovation,

a wealth of knowledge
and our

undivided attention,
make Private Banking
with Delaware Trust
an excellent option.

Private Banking
particularly

suits those who,
because of income

and financial
responsibilities,
require a more -
personal banking
relationship.

Personal lines of credit,
cash management,
financial and

estate planning, -
-combined with

a full range of

deposit, personal trust,
investment management
and custody services,
make Private Banking

a complete resource.

For more information

regarding
Private Banking,
call '

E Samuel Wilcox, III
Senior Vice President
(302) 421-7450

L. Cass Ledyard
Vice President
(302) 421-7457
George H. Trapnell

Vice President
(302)421-7448

DEIAWARE TRUST i;ﬁ |

‘bank where people make the difference’ Member FDIC
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Of Power and Prayer

Irving Morris

For more than a generation Irving
Morris has practiced law in Delaware
with great distinction. He is best known
Jorbis corporate practice, but be and bis
parntner, Joseph Rosenthal, bave been
among the most ardent and skillful
defenders of civil liberties in Delaware.

In 1976 Joseph F. McInerney sought
the Democratic nomination for United
States Senator. The nomination went to
another and Mr. McInerney decided to
Jorm an independent party (“The Del-
aware Party”) and continued bis run
Jor the Senate. Following Mclnerney'’s
nomination by the new party, the Gen-
eral Assembly passed and the Governor
signed a statute of dubious constitution-
ality designed to keep the Delaware
party and McInerney off the ballot. The
would-be Senator went to Court. Here is
what former Attorney General Joseph
Donald Craven bas to say about Mr.
Mcinerney’s lawyers:

The firm of Morris and Rosenthal,

engaged by Mr. Mclnemey, is

nationally known for its success in
handling civil litigation, particu-
larly cases protecting the rights of
minority stockholders. But their
success as corporation lawyers had
not lessened the interest and con-
cern of Irving Morris and Joseph

Rosenthal in assisting Delaware

citizens whose civil rights had

been denied or endangered.

McInerney won bis case and bis name
appeared on the ballot. Mr. Craven ob-
serves, “If it were not for McInerney and
bis lawyers, the people of Delaware might
stillbe politically strangled by an uncon-
stitutional law.” A fuller account of this
litigation appears in Mr. Craven’s book,
ALL HONORABLE MEN—The Anti War
Movement in Delaware 1965-1966.

The statutorily compelled reading

of verses from the Bible and saying of

- the Lord’s Prayer as part of the daily
opening exercises in public school class-
rooms in Delaware never struck me as
the buming issue of my time. The School
Prayer case was offered to me when I
served as President of the Delaware
Chapter of the American Civil Liberties

Union (“the ACLU”) in the early 1960’s. 1

use the word “offered” in a special
sense. Doris, my wife, and I were guests
on a friend’s power boat when a discus-
sion arose as to the propriety and con-
stitutionality of school prayer in the
public schools. Several other guests said
they thought I should bring an action
attacking the constitutionality of the
statutes. Although 1 immediately ex-
pressed my judgment thatschool prayer
was undoubtedly a violation of the First
Amendment to the Constitution, I went
onto emphasize that, given other major
issues the Republic faced (i.e., resolu-
tion of the problems of race, which
threatened and still threaten to divide
our people, the achievement of peace
in the world, etc.), I thought that I
should devote my time and attention to
matters other than the recitation of
verses from the Bible and the saying of
the Lord’s Prayer in public schools.
Thus, I rejected the “offered” oppor-
tunity to take up the cudgels and flail
away at school prayer.

Henry W. Sawyer, III, and the ACLU
Chapter in Pennsylvania held a disparate
view from mine about school prayer
and went forward to challenge the prac-
tice prevalent in the public schools
across the country. On June 7, 1963, in
the case of School District of Abington
Township, Pennsylvania v. Schempp,
374 US. 203 (1963), the case which
Sawyer brought, the United States Su-
preme Courtruled that mandatory prayer
in publicschoolswas unconstitutional. I
did not disagree with the opinion which,
I thought, in keeping with the First
Amendment of the Constitution, was a
resounding proclamation of everyone’s
freedom to practice religion or not as
one chose.

In Delaware some officials promptly
acted in a way to distort the meaning of
what the Supreme Court had ruled and
make political capital in the process.
When newspaper people asked David
P. Buckson, then Attorney General of
Delaware, his view, he answered thathe
would issue a ruling to the State Board
of Education to the effect that prayer
should continue in Delaware’s public
schools since the specific Delaware
statutes had not been before the Su-

" Board of Education in which he made

preme Court in the Schempp case.
On August 17, 1963, Attorney General
Buckson issued his opinion to the State

dear that the Delaware statutes required
the reading of the Bible and repeating of
the Lord’s Prayer in the public schools.
George R. Miller, the Superintendent of
Schools, in turn, directed Delaware school
administrators to obey Attorney General
Buckson’s ruling.

Although I'was fully prepared to ignore
school prayer as a litigable issue (I won-
der at times what would have happened
had those who were so concerned about
school prayer first addressed the matter
in the various legislatures to convince
elected representatives of the unconsti-
tutionality of mandatory prayers in public
schools rather than to use the courts as
the forum for the effort), I was not at all
prepared to have the chieflaw enforce-
ment officer in Delaware abandon the
rule of law, which is the essence of the
social compact. If Delaware were free,
as Attorney General Buckson suggested,
to ignore the ruling of the Supreme Court,
not only each State but every citizen was
then free to observe each statute or case
decision as whim dictated. Attorney
General Buckson’s opinion set an ex-
ample for the people of the State of
Delaware to follow, which, I thought,
would have put us on the road to
anarchy; I would have none of it.

When newspaper people asked me,
as the President of the Delaware Chapter
of the ACLU, what the Chapter intended
to do about Attorney General Buckson’s
position and school prayer given the
Supreme Court’s decision in Schempp, 1
said that the ACLU would consider going
forward with an action should any citizen
ask that we do so. Within a day after the
newspaper article correctly quoted what
I had said, I received two calls. One was
from W. Hamry Johns, Jr, of Dover,
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Delaware, and the other was from Gary
DeYoung of Middletown, Delaware. Both
offered themselves as plaintiffs.

1 promptly met separately with both
Mr. and Mrs. Johns and Mr. and Mrs.
DeYoung. I explained to them the harass-
ment that undoubtedly would come their
way should they become plaintiffs. I did
not think of the harassment that would
come my way. Notuntil many years later
did my daughter, Debbie, share with
me the abuse she took under the taunting
of her schoolmates in whose eyes my
stand appeared to be against prayer and,
therefore, against God. She endured it
at a time when she mourned and tried
to understand the death of Jonathan, her
six and a half year old younger brother.
As devastating as was our son Jonathan'’s
death upon Doris and me, I never really
comprehended how terrible the loss of
the brother they loved must have been
to our daughters, Debbie, not quite ten,
and Karen, only four and a half. Both
coped. I did not help Debbie by taking
on the school prayer case.

With knowledge of the problems
ahead, the Johns and the DeYoungs
said they were still willing to come for-
ward as plaintiffs. The situation of Mrs.
DeYoung was particularly sensitive since
she herself was a teacher in the public
schools of Middletown. We prepared a
complaint and filed it, confident of suc-
cess. After all, there are not many cases a
lawyer initiates in a professional lifetime
backed by a United States Supreme
Court decision hot off the press.

I went forward with the preparation
‘of the case. Through my dlients I secured
the names of their children’s teachers at
their schools in Dover and Middletown.
Particularly through Mrs. DeYoung, I'was
ableto enlist several of her colleagues to
come forward as witnesses. The trial, I
was certain, would be a piece of cake.

Meanwhile, the local newspapers pub-
lished articles about the forthcoming
trial. Prayer in the public schools was an
emotional issue. My experience is that
more emotion is generally accompanied
by less understanding. It certainly was
true in the school prayer case.

The day of trial finally arrived. At that
time, the law required a three-judge
court since a State statute was under
attack as a violation of the United States
Constitution in a federal court. Chief
Judge John Biggs of the Third Circuit
presided with Chief Judge Caleb M.
Wright and Judge Caleb R. Layton of the
District Court joining him. I had assem-

bled my witnesses, subpoenaing each
of the teachers I wanted to testify to
make certain that they would appear.
For their own protection in their jobs, I
wanted to compel the presence of the
teachers so that the school authorities
could not accuse them of cooperating
with the plaintiffs by appearing volun-
tarily. The school authorities themselves
were under pressure by many people in
their communities to find ways to oust
anyone who was against the saying of
prayers in the public schools. For the
teacher witnesses I developed a standard
set of questions, the answers to which
would readily establish that the reading
of the verses was part of the required
dailyschool exercises and that the child-
ren bowed their heads in prayer assuming
a reverential auwtitude as they said the
Lord’s Prayer following the reading of
verses from the Bible.

My patterned questions led to one of
the more embarrassing moments I have
had in a courtroom. As I went through
myquestionswith each teacher, I received
the expected answers. The questioning
was brief and Attorney General Buckson,
who personally tried the case, had no
questions in cross-examination. Finally,
one teachertook the stand whose answers
to the first few questions followed the
“script” as I had anticipated the testi-
mony would come forth. Thus, the
teacher’s answers established that under
the mandate of Delaware’s statutes, she
saw to the reading of at least five verses
from the Bible each morning at the start
of the school day and that the children
in the classroom said the Lord’s Prayer
following the reading. I then asked, as I
had with the other teachers, if the child-
ren bowed their heads in prayer as they
recited the Lord’s Prayer. “I wouldn’t
know,” came the unexpected reply.
“Why wouldn’t you know?” I foolishly
asked without hesitation, ignoring the
almost axiomatic rule that a lawyer
should never ask a witness “Why?”
without knowing the answer in advance.
“Because my head is bowed in prayer
t00,” said the teacher. T had no immediate
further question to the forthright answer
to break the stunning silence pervading
the courtroom. There was no place 1
could go to hide. But the teacher’s testi-
mony was not my most embarrassing ex-
perience in the school prayer litigation.

The testimony of Harry Johns and
Mrs. DeYoung went off uneventfully.
The testimony of Gary DeYoung was
something else again. Gary DeYoung, a
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Dealing with the day-to-day pres-
sures of business is hard enough
without feeling boxed in by old

allows you to use all your files more
efficiently while saving you valu-
able office floor space. And our
state-of-the-art, computerized, in-
ventory/retrieval system is cross-
referenced to assure you fast, easy
and convenient access to your rec-
ords whenever you need them.

Keeping your old records —
S

ARE YOU TIRED OF
TRYING TO WORK AROUND
YOUR STORAGE PROBLEM?

at Security also protects your im-
portant business documents from
theft, fire and accidental loss. Secu-

records. rity will even pick up your files and
Security Archives offers you a deliver them to you. And, if you have
Records Management Program that  an established retention schedule,

we have a record destruction service
as well.

For more information on how
Security Archives and Storage Com-
pany can help you save space, effort
and expense, contact Jamie Hatfield
at 302-652-3261. She’ll be happy to

500055, tell you how you can get more
%, work space in your work place.

3 Location

» Bank of Delaware Bldg. - 656-5900
+ Wilmington Trust Center - 652-2010
» Barley Mill Plaza - 994-8882

s to Serve You

Of Power and Prayer

poet, was a free spirit with a strong com-
mitment to the rights of the individual.
He held other views as I was to learn
during the cross-examination by Attor-
ney General Buckson.

On direct examination, I had no reason
to fault Gary DeYoung'’s testimony. On
cross-examination, I found myself again
looking for some place to hide. Iam not
at all certain how Attorney General
Buckson came upon his opportunity,
but in short order I was listening to the
Attorney General explore with Gary
DeYoung some of his more exotic views.
Before I had a chance to object to the
lack of relevancy to our proceeding of
Gary DeYoung's views, T heard him opine
that all priests and nuns of the Catholic
Church were sexual petverts. 1 knew
immediately what the newspaper would
seize upon for its headline. I was not
mistaken.

When the afternoon session ended
and I returned to my office, I found my
mentor and partner, Philip Cohen, with
the afternoon newspaper before him on
his desk. Gary DeYoung’s views were
front-page news, as I thought they would
be. The minutes were painful as Iunsuc-
cessfully tried to explain to Mr. Cohen
why I'was consorting with a person who
held such offensive views. Freedom of
speech and freedom of religion at the
cutting edge threatened to tear apart the
eleven-year-old partnership of Cohen
and Morris. I am certain Mr. Cohen’s
concern was motivated by a desire to
protect me. Nonetheless, I knew that I
could not ignore the testimony of Gary
DeYoung and Mr. Cohen’sreaction to it.
Before the evening was out, I spoke to
my friend, Father Thomas A “Father
Tom” Reese. (He remained Father Tom
to almost everyone even after he was
designated a Monsignor.) I asked Father
Tom to do what he could to assemble a
group of clergymen who would write 2
letter or letters to the News Journal
attesting to their knowledge that I did
not personally hold the views that my
client, Gary DeYoung, had expressed
about priests and nuns. Within a few
days, the Evening Journal carried a letter
signed by eight local clergymen (all
known to me) who gave the appro-
bation' I needed. I do not believe Mr.
Cohen was much mollified.

Antorney General Buckson was no fool.
For purposes of his career, the litigation
I had brought could not hurt him. No
one expected him to win in the face of
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the United States Supreme Court’s
decision in Schempp. Meanwhile, he
had taken a stance in favor of God. Were
he to win, the public would perceive
him as a miracle worker. Once engaged
in a fight, his nature would not permit
him either to back off or give up. But if
he were going to lose, it would not be
without his having made the effort to
win. Early on Attorney General Buckson
embarked upon a search for an expert
who would support the view that the
reading of verses from the Bible in the
public schools was a “good thing”. His
search ended when he found Bishop
James A. Pike, who was to be Attorney
General Buckson's star witness.

Bishop Pike had an established pre-
sence in liberal circles. His initial training
had been in the law. After graduation
from the Yale Law School, he served
with the Securities and Exchange Com-
mission. With another scholar, he pub-
lished a standard text on the securities
laws. Upon turning to a religious voca-
tion, his career was again marked by
repeated successes. Although I had not
met him, I knew about him. Bishop
Pike, as the leader of the Episcopal
Church in the Northern District of Cali-
fornia, had his main quarters in San
Francisco. My brother, Herbert, a Rabbi
whose congregation was in San Fran-
cisco, California, frequently worked
with Bishop Pike in community affairs
in the Bay area.

In agreeing to testify in the school
prayer case for the Attorney General,
Bishop Pike certainly did not do so for
money since he charged no fee. He
used the hotel room the Attorney Gen-
eral had reserved for himself and did
not charge for travel costs since he was
on the East Coast on other work. What-
ever variation in purpose Attorney Gen-
eral Buckson and Bishop Pike may have
had in the one’s asking and the other’s
agreeing that resulted in Bishop Pike’s
testimony, there was one purpose to
which both apparently subscribed:
neither shied away from publicity.

While Bishop Pike was in Delaware
for the hearing, Channel 12, the local
public education television station, in-
vited Artorney General Buckson and
Bishop Pike to appear to discuss the
school prayer case on a panel show.
When the Channel 12 people called me
and told me that Attorney General
Buckson and Bishop Pike had agreed to
appear and invited me and my clients to
join the panel, I was not at all pleased

that the forum for the legal debate was
about to shift from the courtroom to the
airways. What I should have done at the
time was to call my friend, Attorney
General Buckson, and make an effort to
convince him to abandon his agree-
ment to appear upon the televised panel.
Instead, I agreed to appear with one of
my clients, Harry Johns. Thus, in the
midst of the hearing, Attorney General
Buckson, Bishop Pike, Harry Johns and I
taped a show for Channel 12. The tele-
vision broadcast was uneventful. None-
theless, before the proceedings in court
began the following morning, Chief
Judge Biggs asked Attorney General
Buckson and me to appear in Chambers,
whereupon he told us that the Court
frowned upon the appearance of lawyers
before the media during the course of
the trial. I did not bother to explain to
the three members of the Court that I
was not about to permit the legally
trained Bishop Pike and my able ad-
versary, Artorney General Buckson, to
debate the merits of the school prayer
case with my clients, Harry Johns and
Gary DeYoung,

Upon the conclusion of the hearing,
the Court set a brief schedule. On behalf
of my clients, I submitted the shortest
brief I ever filed. The entire Argument
section of the brief consisted of one
sentence which read:

In the opinion of plaintiffs, there
is no legal issue arising out of the
uncontested facts enumerated
beretofore which was not con-
sidered and resolved by the Su-
preme Court of the United States
adversely to the contentions made
by the defendants herein in the
cases of School District of Abing-
ton Township, Pennsylvania, et al.
v. Schempp, et al. and Murray, et
al.v. Curlett,etal.,374 U.S. 203, 83
S. ¢t 1560 (1963).

When all of the briefs were in, the

- three-judge Court heard oral argument.

Sometime before the argument, Doris
and I had taken the children to the
Washington Monument. As a parent, I
always believed in teaching by doing.
Thus, with the children I climbed the
steps of the Monument to its top. At the
third landing of the Monument there
begins the listing of the States in the
order of their admission to the Union,
with the seal of each State and its motto
ot other appropriate inscription ap-
pearing beneath the seal. Since Dela-

Irving Morris, author of this article.
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Of Power and Prayer

ware was the first State to ratify the
Constitution, on December 7, 1787,
Delaware’s seal and inscription occupies
the third landing. I used the inscription
that appears beneath the Delaware seal
as the central theme of my argument to
the three-judge Court in the school
prayer case: “The first to join her shall
be the last to desert her.”

The thrust of my position was not so
much that a State could not compel stu-
dents to engage in prayer in the public
schools (the Supreme Court had so held),
but, rather, that no State had the right to
repudiate the ruling of the United States
Supreme Courtand, in effect, desert the
Constitution. By Attorney General Buck-
son’s ruling that the United States Su-
preme Court’s decision in the Schempp
case need not be observed in Delaware,
the Attorney General of the State of Dela-
ware had said as a practical matter he
would take Delaware out of the Union.

At the argument, the bantam size,
feisty, powerful David Buckson, the
Attorney General of the State of Dela-
ware, took on the tall, autocratic, powerful
John Biggs, Chief Judge of the Third
Circuit, who presided over the panel.
Chief Judge Biggs acted in a peremp-
tory manner (he was to this manner
born in my view) and left no doubt as to
who was in charge when he was pre-
sent. At a particular point in the argu-
ment, Chief Judge Biggs interrupted
Attorney General Buckson with a ques-
tion. Attorney General Buckson’s un-
usual response was to the effect, “I do
not choose to talk about that matter.”
Back came the immediate response
from Chief Judge Biggs, “You will talk
about anything we want you to talk
about.” Even Attorney General Buckson
was cowed. He responded. On Chief
Judge Biggs’ turf, Attorney General
Buckson had met his match.

After the briefing and the argument
but before the decision, the Middletown
School Board told Mrs. DeYoung that
the Board would not renew her contract
for the coming 1964 school year. The
Board'’s action was obviously motivated
by Mrs. DeYoung’s participation in the
case. Since she did not have tenure, we
would have had quite a struggle to block
the Board’s action. Nonetheless, I was
willing to undertake the fight for her and
told her so. She then confided in me that
she was not planning to teach during
the coming school year anyway since

she was pregnant. She and Gary had

decided to return to Minnesota where
they had family. Reluctantly, since they
no longer would have standing to main-
tain the suit as Delaware residents with
children in the public schools, the
DeYoungs withdrew as plaintiffs in the
case.

In due course, the three-judge Court’s
unanimous opinion,which Chief Judge
Biggs wrote, came down supporting the
position my clients and I had taken that
the compulsory reading of the five verses
of the Bible was a violation of the Estab-
lishment Clause ofthe First Amendment
citing Schempp. Jobns v. Allen, D. Del,
231 F. Supp. 852 (1964). Prayer in the
public schools of Delaware thus ceased
and the rule of law prevailed. My concem
about the rule of law, which prompted
my taking and trying the case, never
surfaced in Chief Judge Biggs’ opinion.
I still regard the silence as a missed
opportunity Chief Judge Biggs or one
of the other judges should have seized
to educate thé citizenry on the respon-
sibilities of all of us, particularly those
in power, to abide by the law.

The school prayer case held a third
embarrassment for me although notone

that occurred in the courtroom. Qut of
the case arose the only complaint to my
knowledge ever made about my profes-
sional conduct as alawyer to the Censor
Committee of the Supreme Court of
Delaware as the Court's disciplinary
committee was then known. Since the
proceedings of the Censor Committee
that did not entail any action by the
Censor Committee or the Supreme Court
were kept confidential, my third embar-
rassment did not become public.

John Zebley, a balding, portly, retired
man, made the complaint. Zebley headed
an organization called “Defenders of
the Republic.” The Defenders consisted
of Zebley and a small coterie of like-
minded persons whose views were on
the far right of the political spectrum. My
hope for the health of the Republic is
that there are only a few who would
hold and act on the views Zebley held. I
had heard of Zebley when he partici-
pated in an unsuccessful effort to block
the appointment of Alexander Greenfeld
as United States Attorney in 1961. After
the school prayer case, I was to have
more experience with Zebley when he
attended court sessions in the school
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desegregation litigation and from time-
to-time tried to participate in the pro-
ceedings. (He eventually succeeded when
the Third Circuit permitted Zebley, a
non-lawyer, to appear and argue the
cause of “grandparents” on one of the
State’s unsuccessful efforts to block the
desegregation of the public schools in
New Castle County.)

What Zebley did was to seize upon
the comments I had made in response
tothe reporter’s inquiry after the Schermpp
decision came down and Attorney Gen-
eral Buckson had publicly made known
his views. Zebley claimed that I had
committed an act of barratry (i.e., stirring
up litigation) by saying that the Delaware
Chapter of the ACLUwould consider the
bringing of an action should anyone
come forward and ask that it do so.
Zebley’s claim was that, in effect, I was
soliciting a client to bring the action.
Since the United States Supreme Court
had already held in National Associa-
tion for the Advancement of Colored
People v. Button, 371 US. 415, 432-438
(1963), that there was no violation of
professional conduct inwhat I had done,
it was nonsense for the Censor Com-
mittee to take Zebley’s complaint seri-

ously. The ACLU had a commitment to
civil liberties, including the freedom of
religion. Attorney General Buckson’s
comment clearly put everyone on notice
that he intended to have Delaware in-
fringe freedom of religion as it is pro-
tected by the First Amendment to the
United States Constitution—and as the
United States Supreme Court precisely
had held—and ignore the mandate of
the High Court and, thus, the rule of law.
The ACLU and I as the President of the
Delaware Chapter had every right to
solicit a person to come forward to chal-
lenge the Attorney General's position
and that of the State of Delaware in a
courtroom. The master fact was, of course,
there was no profit motive in the liti-
gation for me or any other lawyer who
would act for a plaintiff since ACLU
lawyers in the field serve-as volunteers
without compensation.

The fact that someone had made a

complaint about me for the first time in’

my career, of course, disturbed me even
though I knew itwas a baseless one. The
fact that the Censor Committee took
Zebley'’s complaint seriously was even
more disturbing.

50 copies a minute

Dual paper cassettes

Tough Copiers

For Tough Customers!

Programmed for Greater Productivity

Zoom magnification & reduction

Automatic paper select & document feeding

Diamond State Copiers
(302) 792-1992

The Censor Committee was then under
the chairmanship of James L. “Jim”
Latchum, a partner at Berl, Potter &
Anderson, Delaware’s oldest law firm,
from whose ranks came a number of
judges during my days atthe Bar: Daniel
F. Wolcott and Collins J. Seitz to the
Court of Chancery (Wolcott went from
Chanceryto the Delaware Supreme Court,
first as an Associate Justice on the first
separate Delaware Supreme Court and
then as ChiefJustice succeeding Clarence
A Southerland; Seitz went from Chancery
to the Third Circuit Court of Appeals
eventually becoming its Chief Judge);
Paul Leahy (for whom I served as law
clerk for almost two years) to the United
States District Court as its Chief Judge;
Clarence A. Southerland to the first
separate Delaware Supreme Court as its
Chief Justice. Jim Latchum knew me as
did most, if not all, of the members of
the Censor Committee. How they could
fail to recognize the baselessness of
Zebley’s claim angered me then and it
still angers me.

The Censor Committee never asked
me to appear before it. In response to a
letter from Edmund N. “Ned” Carpenter,
a member of the Censor Committee in
charge of investigating Zebley's com-
plaint, I wrote a letter commenting upon
Zebley’s complaint and provided
Carpenter and the Censor Commiittee
with the citation to NAACP v. Button,
which made clear the propriety of my
conduct. Some months later, I received
a telephone call from Jim Latchum in
which he told me that he was pleased to
inform me that the Censor Committee
‘had “cleared” me of any charge of pro-
fessional misconduct. Having had some
time to reflect upon the matter (one
might call it an extended “slowburn™), 1
told Jim Latchum what I thought of the
fact that the Censor Committee had taken
seriously Zebley’s nonsense. Zebley, of
course, had a right to make any com-
plaint he wanted to make about me or
anyone else. But the Censor Committee
had the obligation to exercise its judg-
ment in distinguishing between sub-
stantive and frivolous claims. Prompt
word from the Censor Committee to
Zebley that his complaint was without
even a semblance of merit was what I
thought the Censor Committee’s tack
should have been. My friend Jim Latchum
was kind enough to listen to me with
patience. He took the brunt of mybelated
(and perhaps unfair) attack without a
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single word of displeasure or, indeed, of
defense of the Censor Committee’s
handling of Zebley’s complaint. I think
that the charge of barratry against me
was the only such charge in the entire
history of the work of the Censor Com-
mittee. It is a distinction I could have
done without.

After he left office as Attorney General,
Attorney General Buckson went on to
serve as a Judge of the Family Court. He
had already served as Lieutenant Gov-
ermnor of Delaware under Governor J.
Caleb Boggs and briefly as Governor of
Delaware during the few days between
Governor Boggs' resignation in order to
be sworn in as a United States Senator in
January, 1961, and the expiration of
Governor Boggs’ term. Jim Latchum in
1968 joined the other luminaries of his
firm who had ascended the Bench when
he was named a United States District
Court Judge. He subsequently served as
Chief Judge of the District Court. A few
years after the school prayer case, Bishop
Pike wandered with his wife, but with-
out a guide, into the Judean wilderness
west of the Dead Sea. He met a painful
death when, after his vehicle ran out of
fuel, he left his wife with their car in a
vain effort to make his way back and
bring help. An Israeli search party found
her in time to save her.

At the time of Bishop Pike’s death, 1
recalled the conversation he and I had
had whenwe were together at the Chan-
nel 12 studio for the panel discussion.
When we were apart from others, 1 asked
him how he, a steadfast defender of
many liberal causes, could espouse the
view that State-compelled school prayer
was constitutional. Bishop Pike leaned
toward me and in a confidential, con-
spiratorial tone shared with me the fact
that adoption of this conservative posi-
tion helped him tremendously with the
likes of United States Senator Strom
Thurmond when he appeared before
congressional committees to testify
in support of liberal positions. Bishop
Pike certainly had his own way of doing
things. |
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Prayer in the Public Schools

Jack B. Blumenfeld and Lawrence A Hamermesh

The First Amendment to the United
States Constitution declares that “Con-
gress shall make no law respecting an
establishment of religion, or prohibiting
the free exercise thereof... ” It has long
been established that this provision ap-
plies to the States as well, by virtue of the
due process clause of the Fourteenth
Amendment. See, eg, Cantwellv. Connec-
ticut, 310 U.S. 296 (1940).

A provision of the Delaware Consti-
tution tracing backto original statehood
mandates that “no manshall or ought to
be compelled to attend any religious
worship...against his own free will and
consent, ...nor [shall] a preference [be]
given by law to any religious societies,
denominations, or modes of worship.”
Constitution of 1897, Article I, Section 1.

A fundamental corollary of these con-
stitutional provisions is that teachers
and other officials at public schools must
not promote one particular set of reli-
gious beliefs or impose observance of
them upon students who do not share
them. Yet there have been—and con-
tinue to be—repeated efforts to use the
public schools as a forum for the pro-
motion of religious observance. These
efforts have been rebuffed in the courts,
particularly in the last twenty-five years.
In response, the proponents of school
prayer have now turned their attention
to the constitutional amendment as a
means to accomplish their goal.

The Supreme Court Precedents

The United States Supreme Court has
considered the effect of the Establish-
ment Clause on school prayer on three
occasions—each time striking down the
‘ state action at issue.

Engel v. Vitale, 370 U.S. 421 (1962),
examined the requirement by a New
York state school district that the fol-
lowing prayer be said aloud by each
class at the beginning of the school day:

Almighty God, we acknowledge
our dependence upon Thee, and
we beg Thy blessing upon us, our
Darents, our teachers, and our
Country.

That prayer, composed by state officials,
was recommended for publicschools as
part of a “Statement on Moral and Spiri-
tal Training in the Schools.” The parents
of several students brought suit in state
court challenging the constitutionality
of mandatory recitation. The New York
courts upheld the power of the State to
use the prayer in public schools so long
as no student was compelled to parti-
cipate. The Supreme Courtreversed ina
6-1 decision. Justice Black wrote for the
Court: .
We think that by using its public
school system to encourage recita-
tion of the Regents’ prayer, the
State of New York bas adopted a
practice wholly inconsistent with
the Establisbment Clause. There
can, of course, be no doubt that
New York’s program of daily class-
room invocation of God'’s blessings
asprescribed in the Regents’prayer
is a religious activity..[W]e think
that the constitutional probibition
against laws respecting an estab-
lisbment of religion must at least
mean that in this country it is no
Dpart of the business of government
to compose official prayers for any
group of the American people to
recite as a part of a religious pro-
gram carried on by government.
370 US. at 424-25

Remarkably, the Supreme Court did
not cite a single legal authority. Instead,
the Court relied on ““a matter of history”:
the practice of government-composed
prayers was one of the reasons many
colonists left England and sought reli-
gious freedom in this countty. The
Court concluded that the First Amend-
ment was added to the Constitution to
guarantee that government have no
power to control prayer. Because “govern-
ment...should stay out of the business of
writing or sanctioning official prayers...”
370 USS. at 430, the fact that the prayer
was voluntary and denominationally
neutral could not save it.

In holding that government officials
could not compose official prayers for
recitation in public schools, the Supreme

Court left open the question of whether
the states could require the reading of
traditional religious texts in publicschools.
It addressed that issue the following
term in School District of Abington Town-
ship v. Schempp, 374 US. 203 (1963).

Schempp dealt with a Pennsylvania
statute and a Baltimore school commis-
sioners’ rule requiring that schools begin
each day with readings of verses from
the Bible and the recitation of the Lord’s
Prayer. As in Engelv. Vitale, suchreadings
were voluntary in that no student would
be compelled to participate. Stressing
the “neutrality” that the government
must accept in matters of religion, the
Supreme Court struck down the Penn-
sylvania statute and the Baltimore rule
in an 8-1 decision. It held that “to with-
stand the strictures of the Establishment
Clause there must be a secular legis-
lative purpose and a primary effect that
neither advances nor inhibits religion.”
374 U.S. at 222. Justice Clark concluded
that the challenged actions could not
pass that test because the states were
endorsing, not acting neutrally with
respect to, religion:

Applying the Establishment Clause
Drinciples to the cases at bar we
find that the States are requiring
the selection and reading at the
opening of the school day of verses
Jfrom the Holy Bible and the reci-
tation of the Lord’s Prayer by the
students in union. These exercises
are prescribed as part of the cur-
ricular activities of students who
are required by law to attend
school. They are beld in the school
buildings under the supervision
and with the participation of
teachers employed in those schooks...
[Sluch an opening exercise is a
religious ceremony and was in-
tended by the State to beso... Given
that finding, the exercises and the
law requiring them are in viola-
tion of the Establishment Clause.

The Supreme Court did not decide
another school prayer case until 1985.
Wallace v. Jaffree, US.___ ,86LEd
2d 29 (1985), challenged the constitu-
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tionality of three Alabama statutes. The
first authorized a one-minute period of
silence “for meditation” in all public
schools, the second a period of silence
“for meditation or voluntary prayer”.
The third authorized teachers to lead
“willing students” in the following
prayer:

Almighty God, You alone are our
God. We acknowledge You as the
Creator and Supreme Judge of the
world. May Yourfustice, Your truth,
and Your peace abound this day
in the bhearts of our countrymen,
in the counsels of our government,
in thesanctity of our bomes andin
the classrooms of our schools in the
name of our Lord, Amen.

By the time the case was decided by the
Supreme Court, only one of the statutes
remained at issue. The first statute,
authorizing 2 moment of silence, was
no longer challenged as unconstitutional.
The third statute, authorizing the pre-
scribed prayer, had been summarily held
to be unconstitutional. Wallace v. Jaffree,
466 U.S. 924 (1984). The narrow ques-
tion remaining was whether a statute
authorizing a period of silence “for
meditation or voluntary prayer” violated
the Establishment Clause of the First
Amendment. In a 6-3 decision, the Court
held that it did.

The Court held that in order to sur-
vive the constitutional challenge, the
statute would have to have “a clearly
secular purpose.” 86 L.Ed. 2d at 43. The
sponsor of the Alabama legislation had

Jack Blumenyfeld and Larry Hammer-
mesh are partners with Morris, Nichols,
Arsht & Tunnell. Jack’s areas of practice
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Dporate litigation. He is a director of the
Jewish Federation of Delaware and be is
the chairman of the Jewish Communmnity
Relations Committee.

Larry’s practice is primarily devoted
to corporate takeover and stockbolder
class and derivative litigation. He also
serves on the Board of Directors of the
Delaware Affiliate of the American Civil
Liberties Union.

testified that the bill was an “effort to
return voluntary prayer to our public
schools...[I}t is a beginning and a step in
the right direction.” Relying primarily
on that testimony, the Court concluded
that “the statute had no secular purpose.”
86 LEd. 2d at 43-44. By endorsing reli-
gious activities, Alabama had violated
the Establishment Clause. Justice Stevens
also noted that this was not “an incon-
sequential case involving nothing more
than a few words of symbolic speech on
behalf of the political majority”, 86 L.Ed.
2d at 46. He stressed the potential in-
fluence on school children (quoting

McCollum v. Board of Education, 333
U.S. 203 (1948)):

Thelaw of imitation operates, and
non-conformity is not an out-
standing characteristic of children.

~ Separate concurring opinions written
by Justices Powell and O’Connor in
Wallace v. Jaffree suggest (as does Justice
Stevens) that some state moment-of-
silence statutes may be constitutional. A
majority of the Court recognized that a
moment of silence in schools is not in-
herently religious. As Justice O’Connor
wrote:
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Prayer in Public Schools
(Continued)

By mandating a moment of silence,

a State does not necessarily endorse
any activity that might occur during
the period...Even if a statute speci-
fies that a student may choose to
bray silently in a quiet moment,

the State bas not thereby encour-
aged prayer over other specified
alternatives. Nonetheless, it is also
possible that a moment of silence
statute, either as drafted or as
actually implemented, could effec-
tively favor the child who prays
over the child who does not. For
example, the message of endorse-
ment would seem inescapable if
the teacher exborts children 10 use
the designated time to pray. Simi-
larly, the face of the statute or its
legisiative bistory may clearly es-

tablish that it seeks to encourage

or promote voluniary prayer over
other alternatives, rather than
merely provide a quiet moment
that may be dedicated to prayer
by those so inclined. The crucial
question is whether the State bas
conveyed or attempted to convey
the message that children should
use the moment of silence for
Drayer. The question cannot be
answered in the abstract, but in-
stead requires courts to examine
the bistory, language, and adminis-

tration of particular statute to

determine whether it operates as

an endorsement of religion.

Engel v. Vitale and School District of
Abington Township v. Schempp proscribe
state-sponsored recitation of either state-
composed or traditional prayers in the
public schools as violative of the Esta-
blishment Clause because of state en-
dorsement of religion. Wallace v. Jaffree
suggests that the legality under the Estab-
lishment Clause of a statute requiring a
moment of silence in public schools
would turn upon whether the purpose
or effect of the statute is the endorse-
ment of religion.

The Delaware Statutory Scheme

From at least the early 1920s until
1971, Delaware had a statutory regu-
lation mandating prayer in public schools.
See 32 Del. Laws, c. 182; 34 Del. Laws, c.
179; Code 1935, §2758; 14 Del. C. 1953,
§4101; 58 Del. Laws, c. 162. For example,
a 1925 statute provided:

In each public classroom in the
State, and in the presence of the
scholars therein assembled, at least
five verses from the Holy Bible shall
be read at the opening of such
school, upon each and every school
day, by the teacher in charge
thereof...34 Del. Laws, c. 179, §2.

However, in 1971, the reading from
the Bible was replaced by a moment of
silence. The statute (14 Del. C. §4101),
was amended to provide:

Pupils in the free public schools of
this State shall be given the oppor-
tunity to devote, during the initial
period of classroom time each school
day, a moment for moral, philoso-
Dphical, or patriotic meditation.

58 Del. Laws, c. 162.

In 1975, Section 4101 was amended
again to permit “two or three minutes”
for voluntary participation “in moral,
philosophical, patriotic or religious acti-
vity.” 60 Del. Laws, c. 50. In 1978, it was
amended to make clear that such “reli-
gious activity” included prayer. Thus, as
of 1978, Section 4101 provided:

During the initial period of study
on each school day all students in
the public schools of Delaware shall
begranted 2 or 3 minutes to volun-
tarily participate in moral, philo-
sophical, patriotic or religious acti-
vity. For purposes of this section,
‘religious activity” shall include
voluntary prayer at the beginning

of each school day. 6Del. Laws, c.

547.

Eight days after the Supreme Court’s
1985 decision in Wallace v. Jaffree, the
General Assembly recognized that the
Supreme Court had “invalidated an Ala-
bama statute which could be construed
as a State endorsement of prayer acti-
vities” and that “Delaware has never
intended, nor does it now intend, to
mandate any activity which is violative
of the First Amendment.” At the same
time, the General Assembly determined
that “a brief period of quiet reflection at
the beginning of the school day...is an
appropriate pause between the rush to
school and the activities of the day,” in
that “it promotes an orderly environ-
ment conducive to learing,.” Accordingly,
14 Del. C. §4101 was amended to read:

During the initial period of study
on each school day all students in
the public schools in Delaware may
be granted a brief period of silence,
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not to exceed two minutes in dur-
ation, to be used according to the
dictates of the individual con-
science of each student. During
that period of silence no other
activities shall take place.

There can be little question that the
currentversion of Section 4101 conforms
to First Amendment requirements as set
forth in Wallace v. Jaffree.

A Proposed Constitutional
Amendment

In contrast to the response by Del-
aware General Assembly to Wallace v.
Jaffree, proponents of school prayer in
the United States Senate have chosen
simply to press for constitutional change.

That change, embodied in Senate Joint

Resolution 2, would add to the Consti-
tution the provision that:

Nothing in this Constitution shall
be construed to probibit individual
orgroup silent prayer or reflection
in public schools. Neither the United
States nor any State shall require
any person to participate in such
Drayer or reflection, nor shall they
encourage any particular form of
Drayer or reflection.

Read literally, this proposal appears
superfluous: under the Constitution as
it is now interpreted, individuals and
groups are free to pray silently in public
schools. Opponents of the proposal, how-
ever, fear that it is a pretext to permit
state and local authorities to establish
prayer as a norm. They point out that
proponents of SJ. Res. 2 view it as a
device to “restore discretion to State or
local authorities to structure a religious
exercise,” including exercises with prayer
cards and rosary beads for studentswho
wish to use them.

In explaining his dissenting Judiciary
Committee vote against SJ. Res. 2, Senator
Howard Metzenbaum summarized his
perception of the threat posed by SJ.
Res. 2 as follows:

The sponsors of this amendment
argue that the wording of the pro-
vision probibits the Government
Jrom coercing any child to pray.
But bhow is an eight year old to

- respond when the teacher conducts
“an organized religious activity”
each morning in which other child-
ren are involved?

What if the great majority of the
class uses written prayer cards pre-
bared by a particular denomin-
ation? What if the teacher discusses
the types of prayer students may
wish to give without “encouraging”
aparticular form of prayer? What
if the school officials provide that
students who do not wish to be a
part of the morning devotional
event must leave the room? All these
types of conduct are apparently
allowed by this amendment, but it
is ludicrous to argue that these
situations are “neutral” in regard
to religion.

Such Government-sponsored acti-
vity in a public school classroom
inevitably promotes religion. More-
over, tn most cases it will promote
a particular type of religion—the
religious practices of the teacher
andthe majority in the community.
It is impossible to believe that a
child whose religious faith differs
from majority of bis classmates will
not frequently feel embarrassed,
coerced or ostracized when these
Government sponsored religious
activities occur.

The wisdom of a constitutional
amendment relating to school prayer
will be debated, perhaps for years to
come. In the meantime, the experience
in Alabama reviewed in Wallace v.

Jaffree demonstrates the importance of
vigilance by groups like the American
Civil Liberties Union and their recourse
to the courts.* In 1981, the Alabama
legislature authorized public school
teachers to lead students in vocal
prayer—even though such a measure
had been invalidated by the United
States Supreme Court nearly twenty
years earlier in Engle v. Vitale. The
Alabama vocal prayer legislation even
survived scrutiny by the Alabama Dis-
trict Court—a result the Supreme Coutt,
with exemplary restraint, characterized
in Wallace as “remarkable.” Only on
appeal did the courts restore the rights
previously announced in Engel As well
as any incident, the 1981 Alabama
school prayer legislation demonstrates
that consitutional rights cannot be vin-
dicated without constant attention and
dedication to the task.

*The American Civil Liberties Union sub-
mitted an amicus curiae brief in Wallace v.
Jaffree. The ACLU or its affiliates have ap-
peared in numerous other cases successfully
challenging state and local efforts to promote
school prayer. Eg, Walter v. West Virginia
Bd. of Educ., 610 F.Supp. 1169 (D.W. Va.
1985); Alabama Civil Liberties Union v.
Wallace, 456 F.2d 1069 (S5th Cir. 1972);
Lubbock Civil Liberties Union v. Lubbock
Indep. School District, 669 F.2d 1038 (5th Cir.
1982); American Civil Liberties Union uv.
Albert Gallatin Area School District, 307
F.Supp. 637 (W.D. Pa. 1969), affd 438 F.2d
1194 (3d Cir. 1971).
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The Other Side Of Equity

The Court of Chancery and Civil Rights

Caroln D. Mack

When most people hear mention of
the Court of Chancery, they think of the
Court’s role in groundbreaking cor-
porate litigation. They think of the big
takeovers, of T. Boone Pickens’s forays,
and of the Revlon, Household Interna-
tional and Shell Oil cases. Many (indluding
attorneys outside of Delaware) think
that Chancery does only corporate work,
and do not realize that it has full equitable
jurisdiction.

Even in Delaware, among both lawyers
and non-lawyers, we take pride in our
equity court because of its national
leadership in the corporate sphere.
Although we look to Chancery for equi-
table relief-in disputes over real prop-
erty and contracts, it is corporate juris-
diction that is always emphasized. But
Chancery has a record of innovative
civil rights opinions unique among state
courts. The Courtwas in the vanguard of
the 1950’s and 1960’s civil rights liti-
gation, which forced this country to
begin to reverse its shameful treatment
of non-white minorities and of black
people in particular. In following the
best traditions of equity to act as “the
Daughter of Truth and the Sister of
Justice,” the Court of Chancery has
remedied discriminatory practices in
public schools, in private businesses
located on state property, and in privately-
established, state administered trusts
(among a multitude of civil rights cases
which the Court has addressed in its
role as judicial guardian of individual
rights and freedoms).

I. OnJanuary 31, 1948, the Board of
Trustees of the University of Delaware
adopted a resolution providing for the
admission to the University of black stu-
dents resident in Delaware and who
wished to pursue a course of study
leading to degrees not available to them
at any state college for blacks. Pursuant
to this resolution, blacks were admitted
to the Engineering, Graduate, and Sum-
mer Schools because there were no
comparable programs at Delaware State
College, at that time the only institution
of higher education in Delaware open
to blacks.

InJanuary 1950, several black residents
of Delaware requested application blanks
so they could apply for admission to the
undergraduate school at the University
of Delaware. Their requests were denied
in reliance on the 1948 resolution.
Counsel representing the applicants’
wrote to the Trustees of the University,
pointing out that Delaware State College
had lost its accreditation and that the
University and the College were not
equal. They asked the Trustees (1) to
make application forms available to their
dlients, (2) to consider and act upon
these applications without reference to
the race or color of the applicants, and
(3) to notify each applicant of the action
taken upon his or her application. By
resolution dated February 18, 1950, the
Trustees formally denied the requests,
once again relying on the 1948 resolution
and the fact that the potential applicants
wished to pursue courses of studyleading
to degrees offered by the College.

These young black people who had
been denied even the opportunity to
apply to the University of Delaware
brought suit in the Court of Chancery.
They sought a permanent injunction
restraining the University and the mem-
bers of the Board of Trustees from (1)
denying plaintiffs and those similarly
situated application forms for admission
to undergraduate study at the University,
(2) considering and acting upon the
applications upon grounds relating to
the color or ancestry of the applicants,
and (3) enforcing a resolution, custom
or usage excluding plaintiffs and others
similarly situated from admission to
undergraduate work at the University.

On August 9, 1950, then Vice Chan-
cellor Collins J. Seitz? handed down an
opinion in favor of plaintiffs and the
class of those similarly situated. Parker
v. University of Delaware, Del. Ch., 75
A.2d 225 (1950. He began by sweeping
aside defendants’ arguments that this
was not a proper class action:

Conceding that the right involved
is a personal one, I cannot agree
that the right bere sought to be
determined cannot properly be

the subject matter of a class action.
It seems to me, on the contrary,
that a class action is particularly
appropriate bere because of the
question to be determined. The
basic question to be decided in-
volves the application of one of the
great guarantees of the Constitu-
tion of the United States—the
equal protection of the laws.

I am prepared to take judicial
notice of the fact that there are a
substantial number of Negroes in
Delaware whose positions are
similar to those of the plaintiffs.
Many of the students at the [Dela-
ware State] College and many of
the June gradualtes of the Negro
bigh schools may properly be con-
sidered to be in this class. Yes, the
class is real enough. 75 A.2d at
227.

After discussing the evolution of the
University of Delaware and determining
that it was, indeed, a state rather than a
private institution, thus implicating
equal protection guarantees, Chancellor
Seitz tackled the question of whether
the defendants’ position regarding the
plaintiffs’ right to apply to and be ad-
mitted by the University was constitu-
tionally tenable. The plaintiffs asserted
that Delaware State College was inferior
to the University of Delaware because,
as a segregated school, the College could
not be an equal school and, in any event,
the College was markedly inferior to the
University.

In view of Sweatt v. Painter, 70 S.Ct.
848 (1950) and McLaurin v. Oklaboma
State Regents for Higher Ed., 70 S.Ct. 851
(1950), decided by the United States
Supreme Court only two months before
Chancellor Seitz’s opinion, in which the
Supreme Court declined to review the
“separate but equal” doctrine of Plessy
v. Ferguson, 16 5.Ct. 1138 (1896), Chan-
cellor Seitz stated: “Ido notbelieve Iam
entitled to conclude that segregation
alone violates [the equal protection]
clause.” 75 A.2d at 230. Undaunted, he
went on to compare the various attri-
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The Other Side

Of Equity
(Continued)
butes of the University of Delaware and
Delaware State College, finding in each
instance that the College was greatly
inferior to the University. He compared
the capital assets of the two institutions
and found that the per capita assets of
the University were about double those
of the ‘College, and he cited uncontra-
dicted expert testimony that two schools
with such a disparity in capital assets
could not be expected to be equal
because of the correlation between
capital assets and educational opportun-
ities, He also relied upon his own
physical inspection of both institutions,
concluding that “the physical facilities
atthe College are vastly inferior to those
at the University and that such infer-
iority has no relationship to the sizes of
the respective student bodies.” 75 A.2d
at 231.

Chancellor Seitz also compared the
curricula, faculties, and libraries of the
two institutions. On the curricula offered
at both institutions, he commented:
“One is struck by the gross disparity
between the richness and variety of
pacticular courses offered at the Univer-
sity and at the College.” He noted that
the University offered a large number of
seminar courses, the College none: “Itis
rather shocking that at this stage in the
progress of higher education in Dela-
ware many of its citizens do not have
available to-them in their college work
anything resembling seminar courses.”

In comparing the faculties of the two
institutions, Chancellor Seitz found the
faculty at Delaware State College to be
grossly inferior to the faculty at the
University in number of instructors,
training, scholarship and compensation.
He observed: “The testimony before
me demonstrated that the salary scale at
the College was so low that the College
could not compete successfully with the
local public school system.” He also
remarked on the “shocking lack of
tenure at the College.”

As for the libraries at the two insti-
tutions (as he put it, the “heart” of any
educational institution), he noted that
the University library had more than
140,000 volumes compared with 16,000
atthe College, with similar disparities in
periodicals and other services. It also
appeared that the College did not even
have adequate space to house what

T

Judge Seitz addressing the legal profession.

volumes it possessed. He concluded crit-
ically that “[iJt would be a waste of time
to amplify the overwhelming inferiority
of the library at the College to the library
at the University. Indeed, the College
library was originally designed as a
chapel.” 75 A.2d at 232-233.

This did not conclude his catalog of
inequalities. The College lacked accred-
itation, a serious impediment to em-
ployment and graduate school oppor-
tunities for its graduates. The University
outshone the College in administration,
student employment placement, infirm-
aries and medical staffs, maintenance
staffs, and athletic facilities. The State of
Delaware had by statute created certain
chairs of learning at the University,
none at the College. Furthermore, the
State had established scholarships and
prizes at the University including some
33 funds. There was only one scholar-
ship fund at the College.

Chancellor Seitz concluded that the
University and the College could not be
considered equal and that the plaintiffs
should have the relief requested. In
view of his careful and unexceptionable
treatment of the issue of claimed in-

equality between the two institutions, it
is not in the least surprising that the
defendants did not choose to appeal his
decision.

II Chancellor Seitz followed up Parker
v. University of Delaware a little over a
year and a half later with Belton v.
Gebbart, Del. Ch., 87 A.2d 862, decided
April 1,1952. Few realize that Beltonn was
the only case among those before the
United States Supreme Court in Brown
v. Board of Education of Topeka, 74
S.Ct. 686 (1954), and Bolling v. Sharpe,
74 S.Ct. 693 (1954), when Plessy v.
Ferguson, 16 S.Ct. 1138 (1896), was
overruled insofar as its “separate but
equal” doctrine related to public pri-
mary and secondary education, in which
those who denied the right 1o 2 deseg-
regated education were appealing the
decisions of the courts below rather
than the complaining minority repre-
sentatives. Nor do many realize that
Belton was the only case before the
Supreme Court in Brown on appeal
from a state court rather than from
courts in the federal system.
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In a decision touching primary and
secondary public education which this
author believes is unique in the United
States, Chancellor Seitz found in Belton
that the public schools in New Castle
County designated for attendance by
black children were unequal to those
attended by whites. His findings were
again carefully reasoned and were al-
most wholly accepted by the Delaware
Supreme Court which affirmed in a
decision which is also unique in pre-
Brown Ametican appelate jurisprudence.

Chancellor Seitz’s opinion in Belton
foreshadowed the United States Supreme
Court's rejection of “separate butequal” in
Brown. He said:

[Iln our Delaware society State-
imposed segregation in education
itself results in the Negro children,
as a class, receiving educational
opportunities which are substan-
tially inferior to those available to
white children otberwise similarly
situated. 87 A.2d at 864-865,

He added: “I believe the ‘separate but
equal’ doctrine in education should be
rejected, but I also believe its rejection
must come from [the United States
Supreme Court}.”

The United States Supreme Court, of
course, accepted that invitation in Brown
and upheld Chancellor Seitz’s finding
that separate cannot be equal in pri-
mary and secondary public education.

III. Most textbooks on constitutional
law prominently feature and analyze a
casewhich achieved considerable notor-
iety on the Delaware scene in the late
1950’s and early 1960’s. At that time,
Eagle Coffee Shoppe, Inc. operated a
restaurant in space leased from the
Wilmington Parking Authority at Ninth
and Shipley Streets in Wilmington. It
refused service to William H. Burton
solely because he was black. (A litde
known irony of the Burton case is that
as a member of the Wilmington City
Council, Mr. Burton had attended the
opening of the restaurant.) Mr. Burton,
represented by Louis L. Redding, Esquire,
filed suit in the Court of Chancery to
enjoin the restaurant from engaging in
discriminatory practices. Then Vice-
Chancellor William Marvel (subsequenty
Chancellor) determined that although
the restaurant was privately operated,
the Equal Protection Clause of the Four-
teenth Amendment to the Federal Con-
stitution applied because the rent paid

by the tenant was an integral part of the
financing of the public parking facility
and the lease required the tenant to
occupy and use the leased premises “in
accordance with all applicable laws,
statutes, ordinances and rules and regu-
lations of any federal, state or municipal
authority.” Burton v. Wilmington Parking
Authority, Del. Ch., 150 A.2d 197 (1959).
Chancellor Marvel stated:

[Dlespite the Authority’s disclaimer
of control over the policies and
practices of the Eagle Coffee Shoppe,
I am satisfied that the Fourteenth
Amendment to the Constitution of
the United States is applicable to
the operation of all aspects of the
structure bere involved, and that
it forbids discriminatory practices
in the restaurant in which plaintiff
seeks to establish class rights.
Plaintiff is entitled {0 a declara-
tory judgment to such effect.
150 A.2d at 199.

The Delaware Supreme Court did not
agree with Chancellor Marvel’s finding
of state involvement. Del. Supr., 157
A2d 899 (1960). On appeal, the United
States Supreme Court, however, agreed
with Chancellor Marvel and reversed
the Delaware Supreme Court’s decision
that the Eagle Coffee Shoppe’s racially
discriminatory policy was exercised in a
purely private capacity. Burton v. Wil-
mington Parking Authority, 81 S.Ct. 856
(1961). The United States Supreme Court
found that the Wilmington Parking
Authority was a state entity and that “the
commercially leased areas were not sur-
plus state property, but constituted a
physically and financially integral and,
indeed, indispensable part of the State’s
plan to operate its project as a self-
sustaining unit. 81 S.Ct. at 861.

IV. In 1969 Chancellor William Duffy
and in 1970 Chancellor Marvel] reformed
privately funded but publicly admin-
istered charitable trusts so as to eliminate
racial discrimination.

In Bank of Delaware v. Buckson, 255
A2d 710 (1969), Chancellor Duffy con-
strued a testamentary trust established
under the Will of Dr. Joseph P. Pyle who
died in 1917. The trust was to be used to
fund the “ ‘Dr. Joseph P. Pyle Scholar-
ships’ for the benefit of the young men
of Wilmington.” 225 A.2d 711. A schol-
arship committee received and passed
upon applications for the scholarships.
The committee consisted of the prin-

o R
Carolyn Mack, a native of Maryland,
graduated from the George Washington
University National Law Center and
came to Delaware when she was ap-
pointed clerk to The Honorable Maurice
A Harnett. After serving a year in that
capacity she became an associate of the
Jfirm of Morris and Rosentbal, where ber
work now consists principally in cor-
Dporate litigation.

cipal of Wilmington High School, the
Chief Justice of the State of Delaware,
and the President of the Equitable
Guaranty and Trust Company, the pre-
decessor to Bank of Delaware. If these
persons were unable to serve, the
President of Delaware College (by then
the University of Delaware), the Chan-
cellor of the State of Delaware, and
the Vice President of the Equitable
Guaranty and Trust Company could be
substituted. The trust specified the ap-
plicant pool to be “white youths or
young men residing in the City of
Wilmington who shall have attained the
age of seventeen years and whose age
shall not exceed twenty-one years, who
shall have graduated at the Wilmington
High School or at any other school in
the City of Wilmington at which young
men were prepared for college.” 255
A2d at712. Uptothetime of Chancellor
Duffy’s opinion the Scholarship Com-
mittee had always been composed of
successful Chief Justices of the State of
Delaware, principals of Wilmington
High School, and officers of Bank of
Delaware. The Committee had accepted
applications only from young white
men because it considered this to be
the mandate of the trust. On atleast one
occasion the Committee had rejected a
non-white applicant. Because of the
changing social and legal climate, the
trustee, Bank of Delaware, sought in-
structions concerning the quoted lang-
uage and the acceptability of applica-
tions by non-whites.
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Chancellor Duffy pointed out that in
only one place in a rather long descrip-
tion of the trust and the scholarships did
Dr. Pyle’s Will refer to “white youths”
and that the reference was in the dis-
junctive “white youths or young men.”
He reasoned that this language had to
be consistent with the general chari-
table purpose and intention of Dr. Pyle’s
Will which was the creation of scholar-
ships to benefit young men in the com-
munity. Chancellor Duffy went on to
find, although he did not consider it
necessary to disposition of the case, that
because of the composition of the
Scholarship Committee including the
principal of a public school and a Chief
Justice of the State of Delaware, the
Committee engaged in state action,
even though the trust was privately
established.

Chancellor Duffy also pointed out
that when Dr. Pyle executed his Will in
1914, only approximately 10% of the
Wilmington population was non-white,
but by the time of his decision it was
40%. Furthermore, the percentage was
growing, and it was even greater in the
public schools (61% of the students
enrolled in Grades 10 through 12 in
public schools were non-white). He
concluded that it would frustrate Dr.
Pyle’s purposes in establishing the trust
if the Committee were to limit its con-
sideration of applicants to 39% of the
male public school graduate pool:

(1]t is also true that the percentage
of the population from which the
Committee may make its selection
is vastly more limited than it was
in Dr. Pyle’s day, and that it is a
circumscription bere which be
could not bave visualized. The
Dpopulation turnabout is drama-
tically, and somewbat ironicallly,
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demonstrated by the fact that one
of the Committee’s members (and
a State official) whom Dr. Pyle
specifically included, the princi-
Dpal of Wilmington High School, is
bimself a Negro. 225 A.2d 174.

Accordingly, the Chancellor instructed
the trustee to accept and the Committee
to consider applications without limi-
tation as to race, stating: “Everything in
Dr. Pyle’s Will indicates that he was
more interested in getting the right man
than he was in that man’s color. And it is
in keeping with that intention to re-
move the racial restriction.” 225 A.2d at
717.

In In re Will of Potter, Del. Ch., 275
A2d 574 (1970), Chancellor Marvel ad-
dressed a similar problem in construing
the Will of Colonel Benjamin Potter who
died in Kent County in 1843. Colonel
Potter had set up a charitable trust
whereby trust income was to be distri-
buted “to and for the use, support,
maintenance and education of the poor
white citizens of Kent County generally.”
The distribution was to be made by
agents appointed by the Orphans Court
or the Levy Court of Kent County. The
agents for the trust had, however, always
been appointed by the Chancellor of
the State of Delaware, who had also
named the first and all successor trustees.
The agent sought instructions: might
she distribute trust income to residents
of Kent County who were not white or
was she bound by the’terms of the Will
to confine her distributions to white
residents of Kent County?

Chancellor Marvel ruled that the
Fourteenth Amendment barred the per-
sons charged with administering the
trust from excluding non-whites as bene-
ficiaries. His opinion was based upon
several facts implicating the State in the
affairs of the trust, including: the Chan-
cellor appointed the trustee and the
agents of the trust; the Court had been
involved in the sale and investment of
trust assets, by statute and judicial
decree; furthermore, The Farmers Bank
of the State of Delaware, 49% of which
was owned by the State, was the trustee
at the time the petition for instructions
was filed. Under these circumstances,
Chancellor Marvel found governmental
involvement in the trust to be “estab-
lished and petvading.” Rather than strike
down the trust, the Chancellor decided
that the better course was to effectuate
the intent of Colonel Pouter “to aid the
poor citizens of his county.” This he did

Pt .

Chancellor William Duffy and student at Law Day luncheon.

il

by reforming the trust to make it racially
neutral and directing that it be admin-
istered thereafter without regard “to
the color of any applicant’s skin.”

The Court of Chancery has zealously
protected the civil rights of Delawareans,
often taking stands which other courts
might wellhave eschewed. Itis my hope
that when we proudly read or hear
about the Court’s accomplishments in
resolving boardroom battles, we will
bear in mind that the Court is no less a
judicial titan in matters affecting the
most fundamental relationships among
the citizens of this State.

IAmong other honors, Louis L. Redding,
Esquire, one of the applicants’ counsel,
received an Honorary Doctorate from Dela-
ware State College in May 1986. Now in his
80’s, Mr. Redding has just retired from pri-
vate practice but still serves the underpri-
vileged in our society as a consultant to
Delaware Volunteer Legal Services, Inc., the
pro bono arm of the Delaware Bar
Association.

2Judge Seitz is now, of course, a much
respected senior member of the Third
Circuit Court of Appeals, but Delawareans
are justifiably proud to call such a distin-
guished jurist their own, and I shall refer to
him hereinafter as Chancellor Seitz.
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ACLU vs. ACLU

A House Against Itself

Gary W. Aber

On Sunday morning, September 23,
1973, Father William F. Keegan and
Father Michael Szupper, Catholicpriests
assigned as Chaplains to the University
of Delaware student body, conducted
worship services on the driveway out-
side the Commons Room of the Chris-
tiana Towers, a University residential
complex. This unusual location was
required when the Commons Room had
been locked to prevent the celebration
of Mass for the Catholic residents of the
Towers, who had requested and who
had participated in such Masses on the
preceding weekends. The University ad-
ministration had decided that the use of
University property for religious pur-
poses was contrary to the University
Charter, Delaware statutes, and the
United States Constitution. Thus, the
conflict between the free exercise of
religion and the prohibition against the
state establishment of religion was joined.
Itwould eventually rise all the way to the
United States Supreme Court with the
Delaware Chapter of the American Civil
Liberties Union at the loggerheads with
the National American Civil Liberties
Union. )

Many persons conceive of the Amer-
ican Civil Liberties Union as a mono-
lithic organization, all of whose mem-
bers march in lockstep to the same

drummer. In reality, it i5 as diverse as’

any other organization. Perhaps, because
of the interests sought to be preserved
and safeguarded, the tenacity of its
members and the strength of their con-
victions, any internal differences tend
to be magnified. These differences are
numerous, they occur with great regu-
larity, and they are usually fought out
with heated discussions within the or-
ganizations to determine whether any
given complaint is covered by the pro-
tection of the United States Constitution.

We need only recall the controversy
surrounding the threatened demonstra-
tion in Skokie, lllinois, to witness an
example of such an internal conflict. In
that confrontation, the Illinois Chapter
of the American Civil Liberties Union
supported the First Amendment right of

the American Nazi Party to peaceably
march in a residential district where
many survivors of the unspeakable Nazi
brutality, which had come to be known
as “The Holocaust,” resided. The llinois
American Civil Liberties Union felt that
First Amendment rights to free speech
and to peaceable demonstration pro-
tected the proposed march. A large
number of members, not only of the
Winois American Civil Liberties Union,
but members of the American Civil
Liberties Union nationally, felt that the
intentional instigation of calculated
mental distress on the survivors of the
Nazi brutality was equivalent to yelling
“fire” in a crowded theater and was not
constitutionally protected. Although the
Courts resolved the conflict in favor of
the right to demonstrate, the American
Civil Liberties Union in Illinois, nation-
ally, and even in Delaware lost num-
erous members who resigned in protest
for the support given to the demagogues
descended from Adolf Hitler. It is only
today that some of those members have
rejoined their organizations.

The strong emotions that Skokie
stirred prevent a critical examination of
the legal conflicts between the various
factions of the American Civil Liberties
Union.

The Delaware ACLU was at one time
at loggerheads with the National Board
of the American Civil Liberties Union.
There was a real likelihood that opposing
briefs would be filed in the United States
Supreme Court by the Delaware ACLU
on one side, and by the National ACLU
on the other. This is the analysis of that
conflict.

At the beginning of the 1973 school
year, Reverends Szupper and Keegan
were requested by several Catholic stu-
dents to hold Masses on Sunday mornings
in the Christiana Commons. The Dean
of Students informed the priests that
such action would violate University
policy, but the priests felt duty-bound to
serve their students. The Morning News
headlined the edition on September 24,
1973 with “Mass Held On Driveway In
U.D. Ban OnWorship”, as the University

administration threatened 10 arrest and
prosecute the priests and students if
they continued their efforts to hold reli-
gious services on University property.
After jokingly asking the 75 students on
that morning whether they knew what
was on the jail menu, the priests decided
not to jeopardize the students’ standing
with the University. Ultimately, the Uni-
versity filed an action in the Delaware
Chancery Court seeking to prohibit the
holding of religious services on Univer-
sity property. The defendants filed a
Crossclaim seeking a declaration that
their right to hold such services was
protected by the First Amendment.
The stage was now set for battle over
one of the less precisely drawn portions
of the Constitution. The First Amend-
ment provides: “Congress shall make
no law respecting an establishment of
religion, or prohibiting the free exercise
thereof ...” United States Constitution,
Amendment L
A cast of characters had also gath-
ered, The University was represented by
John P. Sinclair, and Phillip B. Kurland,
(Kurland also was later to represent the
State in the more recent desegregation
batte). The individual defendants, Fathers
Keegan and Szupper, were repre-
sented by Arlen B. Mekler, and James P.
Collins, who was allowed to intervene
on behalf of Bishop Thomas J. Mardaga
of the local Archdiocese. The American
Civil Liberties Union joined the battle as
an Amicus Curiae, represented by Joseph
A Rosenthal, and later on appeal by
Thomas S. Neuberger, John S. Grady,
and Christopher Hall, of California.
The University relied upon the pro-
hibition against the establishment of
religion, contained in the First Amend-
ment and provision of the University
Charter codified as 14 DelC. §5103,
which states: “The University shall never
be managed or conducted in the interest
of any party, sect, or denomination.”
Vice Chancellor William Marvel heard
the case initially at the trial level. At the
early stages, on October 5, 1973, he
entered a temporary restraining order
(Continued on page 30)
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Gerald E. Kandler

C. E. Welch and Geoffrey Gamble

“Sweet are the uses of adversity,

Which, like the toad, ugly and venomous,

Wears yet a precious jewel in bis bead;

And this our life, exempt from public baunt,

Finds tongues in trees, books in the running brooks,
Sermons in stones, and good in every thing.

I would not change it.” (As You Like It, Act I, Scene 1)

Shakespeare could have been
commenting on the life of Gerry Kandler.
Adversity produced a wise counselor,
butthere are many of those. It produced
in Gerry much more: a devoted hus-
band and father, a formidable advocate
for civil liberties, an inspiring teacher,
an indefatigable worker on behalfof the
mentally retarded, and a caring friend.
Since his untimely death a year ago, he
has been sorely missed. Adversity and
his own magnificent spirit made Gerry
much more than the sum of his parts.

He was born Gerhard Emst Kahn in
Stuttgart, Germany, to a comfortable
Jewish middle class family whose roots
in the area stretched back at least to
1529. His grandfather developed one of
the first linen factories in Germany, and
his father continued in this family
business.

All this changed for Gerry at a time in
life when most of us experience the
utmost in security. As a boy of six, he
heard the shattering of glass on Kristall-
nacht. Shortly thereafter, he and his
brother were kicked out of school, fol-
lowing a Gestapo search of the family
apartment. The Nazis confiscated the
linen factory, and his father and both of
his grandfathers were arrested and sent
to Dachau.

In late 1938, Gerry’s father had the
good fortunetobe released from Dachau.,
His parents, having tasted the hotrors
that lay ahead for millions of others,
tried desperately to leave Germany. The
waiting lists for most countries, how-
ever, were years long. After much ago-
nizing, they decided to send Gerry and
his brother to an aunt in England. This
was possible because children were
exempt from the usual visa restrictions.
The two boys left Germany in January,
1939, never expecting to see their parents

again. In fact, theyweren't reunited with
them for half a decade.

England meant relative safety for the
seven year old boy but was a strange
place with a new language. In September,
1939, when Britain declared war on Ger-
many, Gerry and his brother were not
only foreigners in England but labeled
enemy aliens as well. They were shipped
from place to place, school to schoo], as
the war and bombings progressed.

In 1941, his parents managed to get
to the United States. Gerry and his brother
were reunited with them in Philadel-
phia in 1944. It was here that they all
changed their family name to Kandler to
fulfill a promise made to their grand-
father in Dachau and to signal a new
beginning in a new land.

It was a frightening and lonely child-
hood. Instead of becoming cynical and
filling up with hatred, or dwelling mor-
bidly upon it and expecting sympathy,
Gerry chose a different path. He appre-
ciated the opportunities and made the
most of them. In his last days in the
hospital, he spoke of having had a good
life and of having made the right choices
in that life.

Following his immigration, Gerry be-
came an American with a passion. He
was a good student and he worked hard.
There was Central High School in Phila-
delphia, then a degree in economics
from Antioch College followed by the
University of Pennsylvania Law School,
and, in 1959, a master of comparative
law degree from the University of Chicago.
Gerry also went back to Germany for a
year to study German law at the Univer-
sity of Frankfurt on a Ford Foundation
Fellowship.

His professional career began with
the Antitrust Division of the U.S. De-
partment of Justice. Gerry’s responsi-

bilities included trial work in civil and
criminal antitrust cases and the drafting
of legislation and testimony to be given
before Congressional committees. It was
here that he continued to develop his
life-long professional love of compar-
ative law and gained experience with
the application and interpretation of the
antitrust laws to foreign commerce.

In July, 1965, Gerry moved to Wil-
mington and joined the Du Pont Com-
pany Legal Department. For almost
twenty years, he was counsel in various
capacities to the International Depart-
ment. He became a mainstay in advising
on legal aspects of the great interna-
tional expansion program upon which
the Du Pont company embarked be-
ginning in the sixties.

Beyond his very considerable inter-
national work, Gerry also advised sev-
eral of Du Pont’s operating departments
on general legal matters and became so
well known and effective with his gui-
dance thatone departmentused to refer
to having its papers “Kandlerized”. This
meant that when Gerry reviewed a docu-
ment he did it quickly, efficiently, and
always constructively.

Although he had a very successful
career at Du Pont and was regarded by
all his colleagues as a superb lawyer, his
life and his influence extended far be-
yond the corner of Tenth and Market. At
the time of his death, Gerty was presi-
dent of the Delaware Affiliate of the
American Civil Liberties Union—a posi-
tion he had held for over a decade. It
was upon his recommendations that
students were guaranteed their consti-
tutional rights as citizens, and that due
process with appeal procedures was
established to deal with students accused
of wrongdoing. His efforts resulted, in
1971, in the State Board of Education’s
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adopting a resolution endorsing the estab-
lishment of clear and precise policies on
student rights and responsiblities.

Gerrywas also a superb constitutional
lawyer. He recognized in 1978 that a
proposed consolidation plan for state
school districts that excluded Wilmington
was unfair to minorities and unconsti-
tutional as well. This realization led to
the desegregation of county schools, to
increased opportunities for all of our
students, and ultimately to the benefit of
all Delaware citizens. Throughout his
years in Wilmington, Gerry repeatedly

“found the help and the lawyers that
were needed for those in our com-
munity whose liberties and rights were
in jeopardy. Gerry was not only atways
concerned, he was always there.

Since 1974, he had been a member of
the board of directors of the Camphill
Special Schools in Glenmore, Pennsyl-
vania. Camphill is a village for mentally
retarded children. Gerry later became
president of Camphill as well as a mem-
ber of the Beneficiaries Committee of
the Delaware Foundation for Retarded

Children. Gerry’s concern for the men-
tally handicapped was personal and
intimate. Under his guidance, the
Camphill curricullum was enlarged to
include older students in the 18-21 age
group in work experiences and prevo-
cational training.

Gerry loved to teach. He was a popular
and dynamic Adjunct Professor in the
MBA program at Widener University. He
taught the role of government in busi-
ness and especially enjoyed analyzing
the relationship between industrial states
and the military-industrial complex,
and how conglomerate mergers affect
market structure.

Last and most important, Gerry was
proud of his family and very devoted to
them. He married Joan Desiderio in
1958 and they were blessed with three
children, Susan, Brian, and Hilary. Even
during his last days in the hospital, his
primary concern was for Joan and how
difficult his illness was for her and their
children.

Few of us have been confronted with
the dramatic forces that shaped Gerry

Kandler’s life. Few of us will have the
opportunity to make those fundamental
and irrevocable interior choices, as he
did, that lead to an abundance of com-
munity spirit he possessed. This spirit
made him return hatred and neglect
with love and concem. It caused him to
offer to those forces in the world, that
would abridge our rights, a vigorous
protection and defense of those rights.
And that, perhaps, is the hidden tragedy
of Gerry’s untimely passing. Who among
us, in our complacency, will take up his
work? Most of us care, Few of us are will-
ing to transform Gerry’s caring into
action for those less fortunate than
we are.
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A House Against Itself
(Continued)

prohibiting the University from inter-
ferring with the religious services. Sub-
sequently, on March 28, 1974, the Vice
Chancellor reversed his earlier position
and issued an opinion supporting the
University’s position. University of Dela-
ware v. Keegan, Del. Ch., 318 A.2d 135
(1974). He recognized the unique and
unprecedented conflict presented in
the case:

While the parties to this litigation
concede that they bave been
unable to find a precise precedent
in support of their respective posi-
tions, opposing counsel, relying
on the provisions of the First
Amendment reached directly op-
posite conclusions. Thus, the Uni-
versity contends that the establish-
ment clause of the First Amend-
ment compels it to ban worship
services on its property, while the
defendant and intervenors argue
that the free exercise clause of the
same amendment guarantee them
the right to bold and/or participate
in the worship services...”
University of Delaware v. Keegan,
supra., at 138.
The Court incorporated the triparte test
mandated by the United States Supreme
Court in Committee for Public Educa-
tion v. Nyquist, 413 US. 756 (1973).
Three hurdles had to be cleared: first,
the governmental decision must reflect
a clear secular purpose; second, its
primary effect could neither advance
nor inhibit religion, and, finally, it must
prevent excessive government entan-
glement with religion. Vice Chancellor
Marvel concluded that the University, in
furnishing such facilities, was not fur-
thering religion, and, what is most im-
portant, it was not dealing with a young,
impressionable, or captive audience.
The banning of all religious services was
not discriminatory and there was only
an insignificant burden on religion,
which did not run afoul of the “free
exercise” clause. The Court concluded:

(Tbat to compel the plaintiff to
permit Roman Cartholic worship
services to be celebrated in the
Christiana Towers merely in order
to suit the convenience of the stu-
dents, intervening defendants,
and others, would be unwarranted,

(Continued on page 31)
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it being clear on the present re-
cord that Roman Catholic Masses
are regularly celebrated in two
churches situated in the City of
Newark.University of Delaware v.
Keegan, supra., at 142.

Not unexpectedly, the priests and the
students appealed. Justice John J.
McNeilly writing for the Delaware Su-
preme Court differed with the lower
Court’s view of the conflict. It had been
established that all university students
and organizations were given free use
of University space for meetings. The
University had sanctioned various reli-
gious organizations, and allowed them
quarters for business and social put-
poses. The Court concluded that allowing
religious groups the same rights as
other University organizations would
not run afoul of the “establishment
clause” and would be a “lawful accom-
modation”. From this it followed that
the University must exercise neutrality
in the face of the students’ desire to
conduct religious services. The Court
differed expressly with Chancery over
the burden placed upon the students by
having to go off campus for religious
services. The Court noted that the stu-

‘dents lived and studied within the
University: Any burden upon them would
constitute a violation of the “free exer-
cise” clause:

Once the individual demon-
strates some constitutional bur-
den, whether substantial or in-
cidental, direct or indirect,
upon bis free exercise of religion,
the State must show a substantial
interest’ sufficient to sustain its
acts. Keegan v. University of Dela-
.ware, Del. Supr., 349 A.2d 14, 17
(1975).

Instead of measuring the amount of
burden, absent a factual record the
Supreme Court regarded the University
as having discriminated against a reli-
gious organization, or as the Court
questioned:

Can the University probibit stu-
dent worship in a common area
of a University dormitory which is
provided for student use and in
which the University permits every
other student activity? Keegan v.
University of Delaware, supra., at
17-18.

‘The Delaware Supreme Court remanded
the case for the Court of Chancery to

determine in light of its holding that the
banning of the religious services created
an unconstitutional burden whether
there was any “compelling” state justi-
fication for such a burden.

The News Journal papers, editorial-
ized at this point that the University
should treat everyone the same, or as
the papers phrased it: “In Plainer Terms,
Treat Everyone Alike.” However, the
University felt constrairied to take the
issue to a higher level, and sought to file
for certiorari to the United States Su-
preme Court. On December 23, 1975,
The New York Times noted the national
implications ofthis case in reporting the
appeal.

The stage was now set for the conflict
between the Delaware ACLU and the
National organization. At that time, the
Delaware ACLU was acting as an affiliate
ofthe Philadelphia Chapter of the Amer-
ican Civil Liberties Union. (Subsequently,
the local organization voted to form its
own independent chapter.) As a part of
operating procedures, the Delaware
ACLU needed Philadelphia Board ap-
proval to litigate in the United States
Supreme Court. Philadelphia approved,
but upon learning of the Delaware
Chapter’s position, the National Execu-
tive Committee expressed concem that
Delaware’s position violated the National
Board’s position. Several meetingswere
held to discuss the matter. Finally, the
National Executive Committee, in Feb-
ruary, 1976, voted to authorize the
National ACLU to file an amicus curiae
brief setting forth the “establishment
position” before the United States Su-
preme Court. If the Supreme Court
decided to hear the matter, the Dela-
ware Chapter was going to continue to
support the priests’ and students’ on the
“free exercise” position. Thus, the very
real possibility of finding the Delaware
ACLU and the National ACLU in opposi-
tion was on the horizon.

As fate would have it, the battle was
never joined between the respective
ACLU bodies. The United States Supreme
Court on February 23, 1976, voted 1o
deny certiorari, University of Delaware
v. Keegan, 424 U.S. 934 (1976). Justices
Brennan and Blackmun were noted as
having voted to grant certiorari.

In retrospect, it is difficult to deter-
mine whether the final outcome of this
case rests with the liberal or conserva-
tive camps in the ongoing controversy
over religion and vublic education.
Given the Justices who voted for Su-

As evidenced by other articles in this

issue Gary Aber bas fought the good fight
Jor freedom. Gary practices trial litiga-
tion in Wilmington, with a particular
interest in personal injury cases and
civil liberties.

Gary is a native downstate Dela-
warean, born and raised in Milford, He
is a long time member of the Board of
Directors of the Delaware affiliate of the
ACLU. and a Vice President of the
affiliate.

preme Court review, and the potential
reversal of the Delaware Supreme Court
decision, it might be argued that the
Delaware ACLU supported the conser-
vative camp. Keegan v. University of
Delaware, supra., has been cited as
authority to require state institutions to
permit voluntary prayer: Brandon v.
Board of Education of Guilderland
Central School, 635 F. 2d 971 (2nd Cir.,
1980).

Several years after the Keegan case
was put to rest, the federal court system
was called upon to analyze the same
issues. In Chess v. Widmar, 480 F.Supp
907 (W.D.Mo., 1979), the trial court faced
a virtually identical set of facts that had
infringed the Delaware Courts. Called
upon to consider Keegan, the Federal
District Court explicitedly rejected the
Delaware Court’s analysis, recognizing
that the facts were “indistinguishable”.
The Court critized the Delaware Supreme
Court’s conclusion that allowing reli-
gious groups the same rights as all other
student groups was a “lawful accom-
modation” and further, such a conclu-
sion was made “without analylsis” of
Tilton v. Richardson, 403 US. 672 (1971).!
On appeal, the Eighth Circuit of Appeals
reversed, Chess v. Widmar, 635 F.2d 310
(8th Cir., 1980), holding that the Uni-
versity of Missouri’s ban infringed the
free exercise clause. The case was then
appealed to the United States Supreme

DELAWARE LAWYER, Fall 1986 31



A House Against Itself
(Continued)

Court. Widmar v. Vincent, 454 U.S. 263
(1981). The Supreme Court upheld the
right of students to use University faci-
lities for religious purposes. Unlike the
Courts below, the Supreme Court did
not confront the conflict of “The Estab-
lishment Clause” versus the “Free Exer-
cise Clause”. Rather, the Court found
that the lower courts had “misconceived”
the issues and ruled: “The question is
not whether the creation of a religious
forum wouldviolate the “Establishment

Clause.” Widmar v. Vincent, supra., at
273. The Supreme Court chose to view
the issue as a violation of the students’
First Amendment rights of free speech
and association. Since the University
had allowed all other student groups
free access to its facilities, the prohi-
bition as applied solely to religious
groups was just such a violation.

The basis of our decision is narrow.
Having created a forum generally
open to student groups, the Uni-
versity seeks to enforce a content-
based exclusion on religious
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speech. Its exclusionary policy vio-

lates the fundamental principle

that a state regulation of speech

should be content-neutral, and’
the University is unable to justify

this violation under applicable

constitutional standards. Widmar

v. Vincent, supra., at 277.

As a consequence of the Supreme
Court’s decision the competing inter-
ests have been resolved, but the com-
peting religious questions of “establish-
ment” versus “free exercise” have not.
One may assume that the Supreme Court,
in expressly basing its decision upon
the right of free speech and association,
sought to avoid the quagmire of reli-
gion and public education.

Although the factual controversy faced
by the Delaware Courts has been re-
solved by the United States Supreme
Court on the side of the Delaware ACLU
position, the exact conflict in com-
peting issues remains unsettled and in
all probability never will be. Whether
the local Delaware ACLU or the national
ACLU organization was correct, will
never be known. The local chapter’s
position has prevailed, and only the
imaginations of the members can vis-
ualize the reaction of the United States
Supreme Court with the American Civil
Liberties Union appearing on both sides
of the same case.

! In Tilton, the United States Supreme Court
had held that state monies could notbe used
to provide facilities for religious teachings at
institutions of higher learning.
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ACLU at Delaware Law School

William J. Conner and Selma Hayman

Delaware Law School was founded
and in its early days largely staffed by
politically conservative figures. Conse-
quently, the students, heard mostly con-
servative views. The principal student
organization devoted to matters of policy
and public affairs was the Delaware Law
School Chapter of the Federalist Society,
which tended to bring to the campus
persons espousing conservative view-
points, such as Clarence Pendleton,
Chairman of the US. Civil Rights
Commission.

When Selma Hayman enrolled in law
schoolin 1983, she realized that a forum
for more liberal views was conspicuously
lacking. Since she had been a member
of the board of the Delaware Affiliate of
ACLU for nearly ten years, she under-
took to organize an offshoot of that
organization, the Delaware Law School
American Civil Liberties Project. She
found support among the student body
and several faculty members, notably
Professors William J. Conner, Esther F.
Clark, and John C. Landis. Joan Rosenthal,
Executive Director of ACLU DE, Inc.,
also gave invaluable support, including
procedural and substantive advice.

ACLU vs. Federalist
Society Debates

In addition to supplying independent
programs, one obvious role for the ACLU
Project was to serve as a foil for the
conservative philosophy of the Federalist
Society. ACLU/Federalist debates under
the sponsorship of the Student Bar Asso-
ciation began in April 1985 with a debate
on capital punishment.

The ACLU panelist, Professor Fletcher
R Baldwin, Jr., of the University of Florida
Holland Law Center, opposed the death
penalty as an “organized concept of
vengeance” that morally diminishes
society. The Federalist Society panelist,
Professor Ernest van den Haag, John M.
Olin Professor of Jurisprudence and
Public Policy at Fordham University, sup-
ported it as clearly authorized by the
Constitution and consistent with the
purposes of justice.

The highly successful first eventled to

establishing the annual debates.

Meese vs. Brennan
Quasi-Debate

In the fall of 1985 Associate Justice of
the Supreme Court William J. Brennan,
Jr.inaspeech at Georgetown University
(reprinted in 19 U.C. Davis LR. 2 (1985))
and Attorney General Edwin Meese 111
in addresses before the American Bar
Association and the D.C. Chapter of the
Federalist Society (reprinted in 19 U.C.
Davis L.R. 22 (1985)) expounded their
views about constitutional interpretation.
Attorney General Meese argued for a
“jurisprudence of original intention”,
an interpretation that adheres as closely
as possible to the wishes of those who
developed the document.

In striking contrast Justice Brennan
described “a debate...about constraints
on what is legitimate interpretation.”
He dismissed interpretation according
to “original intention” as “arrogance
doaked in humilitiy” and said that the
Constitution must be read by adapting
“its great principles” to the twentieth
century.

The 1986 Debate On
Constitutional Interpretation

The issue joined by Meese and
Brennan reflect fundamentally different
visions of the role of the Supreme Court
in twentieth century America. Ms. Hayman
realized that the presence of the two
student organizations, the Federalist
Society and the ACLU Project, made it
possible to obtain nationally known
authorities to debate the issues of judi-
cial review and constitutional interpre-
tation.

A debate entitled “The Constitution
at 200: The Framers’ Intent or Evolving
Rights?”, funded in partby the Delaware
Humanities Forum, reenacted face to
face the Brennan-Meese disagreement.
It brought to the Law School Campus
two distinguished intellectual antagon-
ists. Professor Lino C. Graglia, Rex G.
Baker and Edna Heflin Baker Professor
of Constitutional Law at the University
of Texas Law School, had last visited
Delaware when he testified against count-
ordered busing for the desegregation of
New Castle County schools. Last fall

President Reagan nominated himto the
5th Circuit Court of Appeals. Professor
Burt Neuborne, a professor at the New
York University School of Law, has served
as Legal Director of the ACLU. He is
considered a leading advocate before
the U.S. Supreme Court.

The moderator, Professor Rodney
Smith of the Delaware Law School, teaches
constitutional interpretation and is the
author of the soon-to-be published book,
Public Prayer and The Constitution. He
introduced the program by saying that
the discussion would concern not just
how constitutional Iaw is made, but how
it ought to be made. '

Interestingly enough, Professors Graglia
and Neuborne agreed on the funda-
mentals. Professor Graglia asked, “Should
basic social policy be made by elected
representatives of the people or by the
nine justices of the Supreme Court?” His
answer was emphatically that law should
be made only by elected representatives.
He said that proponents of judicial
activism have two tasks: first, make the
Constitution go away; second, invent a
new more abstract Constitution. To him
there was no difficulty in interpreting
the Constitution. He said that unconsti-
tutional laws are almost never enacted.
One need simply follow the plain words
of the document.

Professor Neuborne described judi-
cial review as one of the greatest achieve-
ments of political science. However, he
agreed that it is an undemocratic pro-
cess that must be limited by constraints.
He expressed his delight in participating
in the debate because he considered it
vitalthatwe discuss what judicial review
means and when it is appropriate to use
it. According to him, the conservative
approach to judging is a mechanistic
device that uses statutes, administrative
provisions, stare decisis, and the Consti-
tution to “find” the law. Although this
method is usually correct, he said there
are occasions when it fails, particularly
when the problem is one that the
founding fathers could not have fore-
seen. He believes that Professor Graglia’s
“literalist” approach fails because it is
not clear which framer’s intent should

"be used and because the words them-
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This is Professor William Conner’s
second appearance in these pages. In
the Fall 1985 issue be wrote in bis capa-
city as Cbairman of the State Advisory
Committee to the Civil Rights Commis-
sion. His long record of public service,
including the first Executiveship of New
Castle County make bim very well known
to our readers. His co-author, Selma
Hayman, is a bighly accomplished addi-
tion to our roster of contributors. She
began ber career as a scientist. (She
bolds a doctorate in biochemistry.) In
May 1986 she received ber J.D. degree
Sfrom Delaware Law School and now
applies ber combined expertises as a
research associate for Biotechnology
Law Report.

Ms. Hayman bas a record of more
than ten years service in civil rights
causes. As a law student she worked on
the lead paint case described in Mary
McDonough’s article, which appears
elsewbere tn this issue. She was instru-
mental in bringing the ACLU to the
Delaware Law School campus, and she
served for many years on the Board of
Directors of the Delaware affiliate of the
ACLU.

ACLU at Delaware

Law School
(Continued)

selves have multiple possible meanings.
Therefore, literalists are actually being
subjective when they claim that they are
reading the Constitution objectively.

Neuborme cited three reasons for judi-
cial activism: (1) To protect “discrete or
insular minorities” "incapable of pro-
tecting themselves; (2) to protect con-
ditions that reinforce democracy, such
as free speech and fair elections; and (3)
to safeguard “fundamental” values of
society absent a compelling state interest.
The last is the most controversial be-
cause it requires a balancing test to deter-
mine whether a state interest is suffi-
ciently compelling to outweigh individual
rights.

Professor Graglia retorted that the
Constitution has nothing to do with
most comtemporary problems. If we
want restraints on the majority, he said,
we should write them into the Consti-
tution. He felt most questions should be
decided on the state level.

In response to a question, Professor
Graglia said that the equal protection
clause of the 14th Amendment does
prohibitschoolsegregation. To him this
amendment means that we may not
disadvantage Blacks, and because school
segregation did harm Blacks it could be
barred. In contrast, he believes that the
1st Amendment which starts “Congress
shall pass no laws™ has no application to
the states.

Professor Neuborne observed that
Professor Graglia’s view that the Bill of
Rights has no application to the states
would, if accepted, undo thirty to forty
years of precedent that the due process

and equal protection clauses of the 14th
Amendment incorporate by reference
the Bill of Rights and make it applicable
to state action. He conceded that Pro-
fessor Graglia’s position was a legiti-
mate viewpoint, as was his own, and
that we should choose between them.

One questioner asked Professor
Graglia why, if the judges’ decisions
have been so bad, Congress has not
stopped the Supreme Court. He re-
sponded that groups like the ACLU have
been strong enough to prevent congres-
sional action. Another member of the
audience asked why the justices of the
Burger Court, many of whom were
appointed by Republican presidents,
had not reversed the holdings of the
Warren Court. Professor Graglia said the
Court is still clearly acting against the
wishes of the majority but did not explain
why this was so. He reiterated his belief
that the only proper judicial function is
statutory interpretation.

Professor Neuborne agreed with a
questioner that the existence of judicial
review does tend to encourage legis-
lative irresponsibility because of a feeling
that a poorly drafted law can be corrected
by the courts. He stated, however, that
when the majority has invaded the rights
of a minority, judicial intervention is
essential. He agreed that, while the legis-
lative body should be paramount, the
judiciary has a vital role in using the
written Constitution to limit the oppres-
sive power of the majority.

The addition of an ACLU project to
the Delaware Law School Campus has
enriched the quality of legal education
and stimulated a more reflective exam-
ination of our governing interest on the
eve of its 200th anniversary.
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Something For Everyone!

Federally Funded Discrimination

Lynn D. Wilson

Alarmed by the Supreme Court
decision in Grove City Collegev. Bell, 465
U.S. 555 (1984), Congressional leaders
of all persuasions rallied to restore the
anti-discrimination provisions of civil
rights laws, which have been taken for
granted since they were enacted. Two
bills! aimed at affirming the original
intent of that legislation are stuck in
committee, though not for lack of sup-
port. Said Senator Dole, “Idon’t know of
any senator who doesn’twant to reverse
the Grove City decision.”

What precipitated such unanimity in
the Senate? The Court’s reversal of the
simple proposition that federal funds
should not subsidize discrimination.

Congress first stated this principle in
Title VI of the Civil Rights Act of 1964 42
U.S.C. §2000d-1, which prohibited racial
discrimination “in any program or acti-
vity receiving Federal financial assistance.”
Title VI was the model for three other
laws, Title IX of the Education Amend-
ments of 1972, 20 US.C. §1681 pro-
hibiting sex discrimination in education
programs, Section 504 of the Rehabili-
tation Act of 1973, 29 U.S.C. §794, pro-
hibiting discrimination founded on dis-
ability, and the Age Discrimination Act
of 1975, 42 US.C. §6101, prohibiting
discrimination based on age. Because
Congress intended that all four laws be
interpreted similarly,? the Court’s nar-
row reading of Title IX in Grove City cuts
across the whole spectrum of civil rights
protections.

The controversy centers on the Court’s
construction of the Tide IX provision
prohibiting sex discrimination in “any
education program or activity receiving
Federal financial assistance.” Grove City

‘College challenged the regulatory author-

ity of the Department of Education
under this statute.

Grove City College is a private coedu-
cational college, which neither applied
for nor received any direct federal funds.
It did, however, enroll students who
paid their tuition with money obtained
through Basic Educational Opportunity
Grants (“BEOGs"). This persuaded the

Department of Education that the school
was arecipient of federal financial assis-
tance. The regulations under Tite IX
required that a recipient sign an
Assurance of Compliance stating that it
did not engage in gender discrimina-
tion. The College refused. Threatened
with termination of students’ financial
aid, the College and the students sued
the Department.

The Supreme Court first determined
thatthe schoolwas indeed a recipient of
federal financial assistance. The Court
noted Title IX not only prohibited sex
discrimination but created the federal
student-aid programs. Since one of the
primary purposes of this aid, including
the BEOGs, was to assist institutions of
higherlearning, the College qualified as
a recipient through the wition payments
made possible by the BEOGs. By not
differentiating between direct and in-
direct federal assistance, the Court
addressed the assisted program rather
than the mode of assistance.

The broadening effect of recognizing
indirect aid as federal assistance was
virtually destroyed by the Court’s inter-
pretation of “program or activity”. Re-
jecting institution-wide coverage, the
Court held that only the College’s fin-
ancial aid office was subject to Title IX
since “in purpose and effect” BEOGs
represented federal financial assistance
to this program only. 465 U.S. at 4573.
This was s0 even though the Court recog-
nized that these funds found their way
into the College’s general budget just as
any other tuition payments. In effect,
the College was free to discriminate ex-
cept in the financial aid program.

Before this decision, the agencies
charged with enforcing the civil rights
laws and most courts assumed that once
an institution received federal funds,
the anti-discrimination provisions applied
to the entire institution.

Senator Cranston lamented that Grove
City “was a novel, suprisingly narrow
interpretation and an ominous precedent
that threatens to restrict severely the
coverage of the... civil rights laws.”®

Another source commented that the
decision “effectively eliminates institu-
tion-wide coverage under Title IX and
related statutes and renders img)ractical
civil rights enforcement efforts.” Indeed,
within four months of the decision, it

‘was reported that under Title IX alone,

28 anti-discrimination complaints had
been closed and the investigational
scope of another 18 had been narrowed
in light of Grove City.”

There are over 1,000 private educa-
tional institutions which, like Grove City
College, receive federal assistance only
in the form of student grants or loans.®
Many no longer view themselves as
found by the anti-discrimination pro-
visions of Title IX.” Immediately after
the Grove City decision, the Depart-
ment of Justice announced that the
program-specific interpretation would
apply to the other civil rights statutes.
Thus, thousands of noneducational
institutions, including hospitals, prisons,
local governments, and corporations
that receive federal funds may no longer
be prohibited from discriminating pred-
icated on race, disability, and age.

To make matters worse, several lower
courts have narrowed the Grove City
holding. Before Grove Gity, the Supreme
Court applied Title IX to employees of
education programs.'® Grove Gity recog-
nized that employees of an education
program were protected by Tide IX
even if their salaries were not federally
funded. 465 U.S. at 571, n.2d. Recently,
however, a New York district court dis-
missed a Title IX complaint brought by
a woman. who taught in the design
department of the Fashion Institute of
Technology.!! The school received federal
funds, but the plaintiff could not estab-
lish 2 nexus between her department
and the federal financial assistance.

Under Title IX, women’s athletic pro-
grams have improved dramatically. Even
50, as recently as 1981, Temple Univer-
sity spent only 13% of its intercollegiate
athletic budget on women, although
42% of the athletes at Temple were

36 DELAWARE IAWYER, Fall 1986




women.!? This unequal treatment was
remedied under Title IX.

Grove City has dealt a serious blow to
women’s athletics. Today Title IX would
not reach Temple’s athletic department
since the department was not a “pro-
gram” receiving any of the millions of
federal dollars coming to the University.
Because virtually all college athletic
departments operate on a budget sepa-
rate from the institution’s general bud-
get and because athletic programs
usually do not receive federal funds,'
such a department will rarely if ever
qualify as an “education program or
activity receiving Federal financial assis-
tance” under the Grove City formulation,
and thus, can freely choose not to comply
with Title IX's prohibition against sex
discrimination.

This option was foreshadowed by a
Michigan district court, which held that
a high school did not have to establish a
girl’s golf team even though gitls were
excluded from the boys’ team.!* Since
the high school’s athletic program did
not receive federal funds, the golfteam
was not within the reach of Title IX.

In a particularly niggling decision
out of the Nebraska district court,
O’Connorv. Peru State, 605 F. Supp. 753
(D. Neb. 1985), a private action alleging
sex discrimination in a college physical
education departmentwas dismissed in
part, because the court determined the
department was not a recipient of
federal funds.!® Even though the court
conceded there was evidence of dis-
crimination and evidence that the de-
partment had received some federal
grant money, the court ruled that com-
pliance with Title IX was required only
in “the selection of research projects
and the distribution of funding for those
projects.” 605 F. Supp. at 761.

Even though the plaintiffwas to work
in a research project using federally
funded equipment, the department was
not deemed a recipient of federal funds
since the plaintiff could not show the
specific source of the project’s funding
and the department did not have exclu-
sive control over the federally funded
grant equipment. Although the Federal
grant application was approved before
the allegedly discriminatory decision
not to renew the plaintiff's teaching
contract,' the court was impressed that
the grant application had not been
signed and the grant equipment had
notarrived until after the decision not to
rehire. Now it appears that protection of

Only the program actually receiving funds need operate in a
nondiscriminatory fashion. The rest of the institution can dis-
criminate while it benefits from resources freed up by federal
Sunds.

one’s civil rights may depend on dis-
tinguishing between the date the federal
grant application was approved and the
date the application was signed.

If this case exemplifies the level of
quibbling required merely to establish
jurisdiction under the civil rights laws,
then the discovery process alone would
discourage all but the most persistent
plaintiff. Valuable litigation resources
must be wasted on the tedious tracking
of federal funds before it can be deter-
mined if the real issue of discrimination
canbe addressed. And while the agencies
are mired in such jurisdictional ques-
tions, enforcement of the civil rights
laws is on hold.

It will be remembered that one of the
most persuasive arguments used by
opponents of the ERAwas thatwomen’s
rights can best be achieved by statute.
After Grove City, this assurance is not
comforting. .

Critics of the Grove City decision
charge that the Court not only ignored
its own precedent and years of broad

administrative application of the civil
rights laws but the original intent of the
legislation. 16 Some of the proponents of
the legislation seeking to reverse Grove
City were present when Title IV and the
related civil rights statutes were enacted.
In their view, Grove City is diametrically
opposed to the legislative intent of these
statutes. !’

Researchers have traced the “program”
language back to the debates over Title
VIinthe early Sixties. It is suggested that
in the emotionally charged atmosphere
of the times, the program-specific lan-
guage was necessary to assuage the
opponents of the bill, who feared whole-
sale termination of federal funds when-
ever discrimination was found. If a state
was found to discriminate in education,
for instance, it was thought that all
federal education funds could be ter-
minated as well as funds for unrelated
projects such as highway construction.
To avoid such a result, the “program”
language was employed to distinguish
between institutions, not between dis-
crete parts within an institution.'®
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Something For Everyone
(Continued)

Another view of the “program” lan-
guage maintains that the compliance
provisions of the statutes were meant to
apply to the entire institution but the
termination sanctions only to the parti-
cular offending program.’ In other
words, if an institution or any part of it
received federal funds, the entire insti-
tution was expected to comply with the
anti-discrimination provisions of the
statutes. But if discrimination was found,
only the funds to the offending program
within the institution could be cut off.
What Grove City did was to limit the
compliance provisions to the termin-
ation provisions. Only the program
actually receiving funds need operate in
anondiscriminatory fashion. The rest of
the institution can discriminate while it
benefits from resources freed up by
federal funds.

In answer to the concern about the
agencies’ unbridled authority to ter-
minate federal funding, as of 1982, ter-
mination was applied only once under
Title IX and only six times under the

Rehabilitation Act of 1973.%° Further-
more, the statutes provide other less
drastic remedies such as injunctions
and private actions,

As further evidence of legislative
intent, commentators point to the insti-
tutional approach of the post-enactment
regulations implementing Title VI and
the related civil rights laws 465 U.S. at
592. For instance, HEW promulgated
regulations respecting athletics, which
applied to “every recipient and to each
education program or activity operated
by such recipient which receives or bene-
fits from Federal financial assistance.”?!
Congress had numerous opportunities
during the “laying before” process to
invalidate such broad regulations. In
addition, any misinterpretation of the
“program” language in Title VI could
have been clarified during the passage
of the three subsequent civil rights
statutes, which contain almost identical
language. i

The most troublesome gap in the
Grove City decision is the Court’s failure
toredefine “program”, while narrowing
the meaning of the statutory language.
The Court expressly left this task to the
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lower courts. From the bizarre responses,
it appears the courts need a bit more
guidance.

In particular, a more logical explan-
ation of a “program” would clear up the
conflict over non-earmarked funds, such
as block grants or impact aid, which is
provided to replace tax revenues where
there is a large federal presence. Some
courts have held that non-earmarked
funds can never be reached by Title IX
since there is no “program” receiving
the funds.?? In other instances where
educational institutions have received
non-earmarked funds, courts have de-
fined the entire institution as the
“program.”?3 Before Grove City, federal
student-aid funds were generally con-
sidered non-earmarked.

Inviewofthe Court’s finding in Grove
Citythat the student-aid funds went into
the general budget of the College and
that the purpose of federal student aid is
to assist colleges and universities, it
would have been more reasonable to
conclude that the recipient of the funds
was the entire institution. The Court’s
condlusion suggests that Congress created
student aid programs to enhance only
the institution’s student aid office and
not the school as awhole. In an attempt
to avoid the obvious illogic of its deci-
sion, the Court characterized student
aid as “sui generis.”

Following the program-specific ration-
ale of Grove City can lead to absurd
results. When an educational institution
receives other forms of non-earmarked
funds, the treasurer’s office may be the
only part of the institution deemed a
“program,” and thus the only part of the
institution prohibited from gender dis-
crimination. A treasurer’s office actsasa
conduit for funds just as the student aid
office does at Grove City College. Another
equally unappealing possibility is that
the program-specific approach as ap-
plied to non-earmarked funds, which
are not labeled “sui generis”, may re-
quire the near-impossible task of tracing
the funds through every program through-
out the institution. In any event, it now
seems possible for an institution re-
ceiving federal funds either to limit its
compliance with the civil rights laws by
isolating the funds in a discrete
“program” or to avoid compliance by
spreading non-earmarked funds through-
out the institution.

The Court’s decision is such a dis-
torted departure from its previously
broad reading ofthe civil rights laws that
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the lower courts are faced with the
choice of either giving meaning to the
civil rights laws or attempting to follow
the rationale of Grove City. Without
guidance as to the meaning of “program”
the agencies charged with enforcing the
laws are unsure of the scope of their
regulatory powers, as evidenced by their
retreat from the field.

The Supreme Court missed an oppor-
tunity to rectify the havoc created by
Grove City. A recent decision, United
States Department of Transportation v.
Parabzed Veterans of America, 54
U.S.LW. 4854 (U.S. June 24, 1986), rev'g
752 F.2d 694, not only adds to the con-
fusion but further restricts the coverage
of the civil rights statutes.

Relying on the Court’s recognition in
Grove City that indirect aid is nonethe-
less federal financial assistance, a Dis-
trict of Columbia circuit court deter-
mined that commercial airines were
subject to the Rehabilitation Act, because
they were indirect recipients of billions
of federal dollars provided to airports
through the Airport and Airway Trust
Fund. The Supreme Court reversed,
holding that the only recipients are the
airport operators. The meaning of
“program” was never reached. Unlike
the college in Grove City, the airports,
said the Court, are not conduits of aid to
the intended recipients. And, unlike the
College in Grove City, the aitlines are
not indirect recipients but mere bene-
ficiaries of the assistance. As aresult, the
nondiscrimination provisions of the
Rehabilitation Act apply to airports but
not aidines, “to the threshold of the
plane but not beyond.” What consola-
tion is it to the handicapped that they
enjoy nondiscriminatory accommoda-
tions throughout the airport but may be
denied access to an airplane?

Rather than await the long judicial
journey required to make sense out of
Grove City, the best solution is remedial
legislation designed to return the civil
rights laws to their original institution-
wide coverage. The Civil Rights Restor-
ation Act of 1985 % would define
“program” so that the laws would apply
to institutions once again. It is ironic
that abatle mustbe waged in the 1980’s
merely to regain rights that many thought
were self-evident. What President
Kennedy said in 1962 applies equally
to discrimination based on sex, dis-
ability, and age. “Simple justice requires
that public funds to which all taxpayers
of all races contribute not be spent in

any fashion which encourages, en-
trenches, subsidizes or results in racial
discrimination.”?¢

15.431,99th Congress, 1st Sess. (1985); HR
700. 99th Congress, 1 st Sess. (1985)

2 Comment, The Discrimination Statutes
and the Supreme Court’s Program for Con-
fusion: Consolidated Rail Corp. v. Darrone,
Grove City College v. Bell, North Haven Bd. of
Educ. v. Bell, 17 Conn. L. Rev. 629 (1985).

320 US.C. §1681 (a) (1982).

See generally NAACP Legal Defense and
Education Fund, Inc. and American Civil
Liberties Union, Justice Denied: The Loss of
Civil Rights After the Grove City College
Decision (1986).

5131 Cong. Rec. §1305 (daily ed. Feb. 7,
1985). ‘

Comment, supra note 2, at 637 n.35
(quoting Committee on Education and
Labor).

7130 Cong. Rec. H7039 (daily ed. June 26,
1984).

8 Note, Title IX of the 1972 Education
Amendments: Harmonizing tts Restrictive
Language with its Broad Remedial Purpose,
51 Fordham L. Rev. 1043, 1044 n.18.

?130 Cong. Rec. H7053 (daily ed. June 26,
1984).

10 North Haven Bd. of Educ. v. Bell, 456
U.S. 512 (1982).

1 Zangrillo v. Fashion Inst. of Technology,
601 F.Supp. 1346 (S.D.NY. 1985).

'2 Haffer v. Temple University, 688 F.2d 14,
15 n.1 (3d Cir. 1982).

13 Note, The Application of Title IX to School
Athletic Programs, 68 Cornell L. Rev. 222, 223
(1983).

12 Othen v. Ann Arbor School Bd, 507 F
Supp. 1376 (E.D. Mich. 1981), aff’d, 699 F.2d
303 (3d Cir.1983).
15 0'connor v. Peru State College, 605 F
Supp. 753 (D.Neb. 1985).
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Brennan, J., dissenting).
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1984).
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ment in Education: Grove City College v.
Bell, 19 USF.L Rev. 53,59 (1984).
1 North Haven Bd. of Educ. v. Hufstedler,
629 F.2d 773, 785 (2d Cir. 1980), rev'd, 456
U.S. 512 (1982).

Note, supra note 18 at 56 n.23.

21 34 CF.R §106 (1985).

2See, e.g, Bennett v. West Texas Univ, 525
F.Supp. 77 (N.D. Tex. 1981), rev’d, 698 F.2d
1215 (5th Cir. 1983); University of Richmond
v. Bell, 543 F.Supp. 321 (E.D. Va, 1982).

B see, e.g, Haffer v. Temple, supra.

24 Parabzed Veterans of America v. CAB,
752 F.2d 694 (D.C. Cir. 1985), cert. granted,
54 U.S.L.W.3270 (U.S. Oct. 21, 1985) (No. 85-
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255,431, 99th Cong,, 1st Sess. (1985).

2 Cannon v. University of Chicago, 441 USS.
677,720 n.2 (White, J., dissenting) (quoting
President Kennedy’s message).

Since graduation from Delaware Law
School, Lynn D Wilson bas served as a
Jjudicial law clerk for Family Court and
Superior Court (Kent County). She is a
member of the Delaware Bar, the Board
of the Delaware Affiliate of the ACLU,
and the State Advisory Committee to the
US. Civil Rights Commission.
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Saving lives can be very expensive. The costs of our disaster
_relief and other humanitarian programs keep mounting.
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A Balanced Privacy

Phyllis T. Bookspan

© June, 1986

...this man who stands before you bere, this Alpba-Plus to whom so much bas been
given, and from whom, in consequence so much must be expected, this colleague of
yours—or should I anticipate and say this ex-colleague?—has grossty betrayed the
trust imposed in bim. By...bis refusal to obey the teachings of Our Ford and bebave
out of office bours, even as a little infant, be bas proved bimself an enemy of Society,

...Forthis reason Ipropose to dismiss him, to dismiss bim with ignominy from the post

be bas beld in this Centre...

Drug testing in the American
workplace is occurring with such in-
" creasing frequency that soon it may be
commonplace. This phenomenon is cor-
porate America’s response to the per-
vasive use of illegal drugs in all strata of
US. society. According to an August,
1985 article in Fortune, as many as 25%
ofall Fortune 500 companies have some
form of drug testing for employees and
jobapplicants. Three years ago this figure
was 10%. Some market analysts predict
that by 1988, 50% of America’s largest
companies will test employees.
In its report issued in March, 1986,
the President’s Commission on Organ-
ized Crime recommended all federal

Aldous Huxley, Brave New World

agencies establish “suitable drug testing
programs.” The Commission also de-
clared that government contractors should
test their employees or forfeit their con-
tracts. The Commission further urged
state and local governments and private
employers to follow suit.

Since wide scale drug testing may be
inevitable, it is important that we stop
and take a close look at the substantial
legal and ethical issues posed by this
trend. Although employers have legiti-
mate interests in drug testing employees,
the programs are prone to abuse, and
encroach on the privacy and liberty of
employees. Because of these counter-
vailing concerns, comprehensive legis-

lation regulating drug testing and the
use of information obtained thereby is
desperately needed.

The Employer’s Perspective

Drug use potentially saps the energy,
honesty, and reliability of employees.
Employees who use drugs are ten times
more likely to be absent, late, or both,
and three and a halftimes more likely to
be inattentive to necessary job details
than nonsubstance users. The costs of
abuse range from increased on-the-job
accidents, theft, and bad decisions, to
decreased productivity. In high risk in-
dustries, such as transportation and utili-
ties, the need for worker screening is
particularly compelling. A recent Time
article states that since 1975, about 50
train accidents, with 37 dead and $34
million in damages, have been attributed
to drug or alcohol impaired workers.
The Nudlear Regulatory Commission has
a “fitness for duty” policy that requires
that employers control drug and alcohol
abuse at a facility. Although, the NRChas
not issued a formal testing policy, it does
monitor individual company initiated
policies.

(Continued on page 42)
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MORE YEAR-END

' DECIDING DATES!

There are numerous opportunities to effect substantial
~savings for your clients by carefully timing your year-
end corporate filings this year. And we want to help!

If you did not receive a copy of our
newly-released publication, “Year-
End Deciding Dates—1986" to
help you with your year-end pre-
planning research, just mail us
this coupon (lawyers and qualified
paralegals only). The booklet lists
state reports and taxes that can
be avoided orposiponed by care-
fully fiming your year-end filings. You
won'twant to be without this helpful
year-end planning tool.

We'll also send you the latest infor-
mation on statutory requirements
and costs govemning the particular
filing you're working on. And we'll
share our knowledge about any
state closings or special filing pro-
cedures that could effectthe fime-
liness of your filing.

And, of course, C T can help you
get the job done fast—from com-
piling and filing papers to obtain-
ing tax clearances, where required.

F

F‘ A

YEAREND
DECIDING
DATES
“1986-

Published and Distributed by

@

CT CORPORATION SYSTEM
THE CORPORATION TRUST COMPANY

Many attomeys have told us our
charges are far less than what it
would costthemto handle the work
themselves.

Make the first step on your next comp-
orate fifing—for any state or Cana-
dian province—a callto yourlocal
CToffice forup-to-the-minute, time-
ly information and personal senvice.
And savel

C T: 'm a {lawyer) (paralegal). l
I'm planning a year-end filing in-
volving O Incomporation O Qualifi-
cation O Withdrawal 0 Dissolution
inthe state(s)of_____

Please send me CTinformationon
statutory costs and requirements,
including a copy of your “Year-
End Deciding Dates—1986" |
booklet.

NAME
FIRM
ADDRESS__

CITY, STATE, ZIP.

L - .

THE CORPORATION TRUST COMPANY

1209 ORANGE STREET - WILMINGTON, DELAWARE 19801 + TELEPHONE: (302) 658-7581

DELAWARE LAWYER, Fall 1986 41




Balanced Privacy
(Continued)

An impaired employee is a danger to
himself and those around him. Employers
have a duty to provide a safe environ-
ment for all employees and the general
public.

The Employee’s Perspective

Drug tests are an invasion of privacy.
Employees maybe asked to perform the
humiliating act of exposing their genitals
and voiding in the presence of another
person. In addition to detailing whether
a person has used certain substances,
tests reveal a host of private facts, such
as whether the person is diabetic, epi-
leptic, has venereal disease, or AIDS, or
is pregnant.

If an employee refuses to submit to a
test, he/she may face termination. A
case presently before the National Labor
Relations Board concerns four employees
at Georgia’s Vogtle Power Plant who
were fired when they refused to submit
to testing. The employees claim they
were asked to take drug tests in retali-
ation for making repeated safety com-

"plaints to supervisors at Vogtle Plant and

finally to the Nuclear Regulatory Com-
mission. They state that although they
did not use drugs, they refused the tests
on principle.

Furthermore, drug tests are unreliable.
They poorly differentiate certain sub-
stances, and cannot distinguish at all
between an occasional user and an addict.
An employee’s reputation and whole
career can be jeopardized by a positive
test result.

Drug Testing in Delaware

In light of a national trend toward
employee drug testing, I surveyed Dela-
ware’s 25 largest employers to deter-
mine how serious an issue this is here at
home. Employers were asked to respond
to a.questionnaire designed to elicit a
general picture of drug screening use
and procedures.

Unfortunately, the response rate as of
press time was insufficient to draw statis-
tically significant results. Nonetheless,
some individual responses reveal how
some of the largest employers in Dela-
ware are approaching this issue.

301 SOUTH WEST STREET

AR

the bath

WILMINGTON, DE 302-658-6565

KOHLER COLOR COORDINATES
CUSTOMIZE YOUR BATH WITHOUT THE CUSTOMARY GUESSWORK

A group of leading manufacturers offering floor coverings, wall coverings, decorative
laminates, bath cabinets, tiles, towels and paints in coordinating Kohler fixture colors.

® THE BATH RESOURCE IS NOW YOUR EXCLUSIVE .SUPPLIER FOR DAL-TILE.

€sOUfCC

BELLSUPPLY ' !

E.L du Pont de Nemours and Co., Inc.
(the largest Delaware employer) insti-
tuted drug testing this past March. All job
applicants are asked to submit to urin-
alysis; anyone with a positive test will
not be hired. In-setvice employees are
screened upon reasonable suspicion,
although individual plants may deter-
mine their own policies. Employees
who test positive are required to enter a
rehabilitation program or face termin-
ation, At certain Du Pont work sites,
however, employees may be automa-
tically terminated upon a confirmed
positive test.

Hercules, Inc. and Draper King Cole,
Inc. also employ drug screening. Both
companies screen all job applicants and
will not hire anyone who tests positive.
Draper King Cole does not retest a
positive result; Hercules will submit a
positive test for more sophisticated
analysis. Current employees also are
tested, and may be screened at random.
A positive test can be cause for disci-
plinary action including dismissal.

General Motors will be discussing
drug testing with union personnel later
this year. The Medical Center of Dela-
ware, Perdue Farms Inc., and Townsends,
Inc. all showed interest in initiating
drug screening in the near future. The
Medical Center of Delaware stated that
it would follow the local and national
legal situation. Wilmington Trust Co.
and Sears Roebuck & Co. do not per-
ceive a need for screening their
employees.

Information on the structure of cor-
porate rehabilitation programs was
limited. DuPont and Hercules have
rehabilitation programs, and will pay
most of the costs for treatment at an
approved facility. Generally, employees
who volunteer to seek help will be
exempt from any disciplinary action
(including termination) for a reason-
able period oftime. At Du Pont the drug
using employee will be retested after
one year. At Hercules retesting is done
after completion of the rehabilitation
program.

Problems With Testing

Constitutionality. The most imme-
diate legal question is whether employee
drug testing is constitutional. The Fourth
Amendment protects citizens from unrea-
sonable searches and seizures, and pro-
vides that no warrants shall issue but
upon probable cause. Article 1, Section
6 of the Delaware Constitution provides
similar protections.
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All courts that have addressed the issue
have determined that urine tests are
searches within the meaning of the
Fourth Amendment.1 In Shoemaker v.
Handel 619 F.Supp. 1089 (D.NJ. 1985),
the court found that breathalyzer and
urine tests “implicate the interests in
human dignity and privacy” that emanate
from the Constitution. The question then
becomes a balancing of the individual’s
right to privacy against the need for the
search.

A person’s privacy interests vary with
the intrusiveness of the search. Justhow
intrusive are the particular procedures?
Saliva and breath tests, which involve no
physical bodily intrusion, may be found
minimally intrusive; blood tests, which
involve a forced extraction of bodily
fluid, are intrusive but have been upheld
in other circumstances;? urine tests,
which require a person to void into a
container, vary in their level of intru-
siveness depending upon the procedures
used. Factors to be considered include
the location where the person must give
the sample, who if anyone is present
when the sample is provided, and
whether an individual who cannot pro-
vide a sample on demand is detained.

. Privacy interests of state employees
are balanced against the compelling
need for the search and its level of intru-
siveness. Some police, fire, and correc-
tional officers already have been sub-
jected to drug testing. Policies based on
individualized suspicion and not random
testing, have passed constitutional chal-
lenge. In Turner v. Fraternal Order of
Police, 120 LRRM 3294 (D.C. Cir. 1985)
the court upheld a District of Columbia
Police Department Order whereby all
members of the force may be required
to submit to urinalysis if “suspected of
drug use” by a departmental official.
The court was careful to state that “sus-
pected’ drug use does not grant the
Department carte blanche 1o order testing
on a purely subjective basis. Rather, sus-
picion must be a reasonable, objective
basis for medical investigation through
urinalysis.” In McDonell v. Hunter, 612
F. Supp. 1122 (S.D. lowa, 1985), the
court upheld a regulation permitting
the Iowa Department of Corrections to
demand a blood, breath, or urine spec-
imen for chemical analysis only on
“reasonable suspicion based on specific
objective facts and reasonable inferences
drawn from those facts in light of exper-
ience, that the employee is then under
the influence of alcoholic beverages or

Airline Limousine treats your
important guest ex__clusnvely.

Do you have an important visitor arriving at the Philadelphia Airport?
Instead of sending an employee and taking his valuable work time,
you could call Airline Limousine, the new shuttle service. For an
additional charge, you can reserve the entire car and rest assured that
your important guest will receive the attention he deserves. Once he
arrives, we'll leave immediately with no delays. So give yourself
some peace of mind and call Airline Limousine, inc. at

652-0500

N\

AIRLINE
LIMOUSINE

The Wilmington Shuttle Service

For your convenience, we accept: |AMERICAN EXPRESS|

Office Furniture

We have it all
in stock, a huge
selection for
immediate
delivery.

BERGER
BROS. INC

Office experts since 1919.

Located at 3rd & Market, Wilmington
302-655-7166
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Balanced Privacy
(Continued)

controlled substances.” In Turner and

"McDonel] therefore, the courts have
upheld drugtesting of civil servantsona
Terry? type suspicion.

Employees in the private sector are
not protected by constitutional notions
of privacy. Absent state action, consti-
tutional mandates are advisory, at best.
Private actors can, however, be bound
to even higher standards than the federal
constitution by application of special
federal or state laws. At least two states—
California and Louisiana—have ruled
that their state constitutional equivalent
to the Fourth Amendment applies to
private business. Thus, private testing
programs in those states must meet
constitutional requirements.

Reliability. Another serious issue is
the reliability of drug testing. Depending
on variables such as the type of test
used, the substance tested for, the labor-
atory employed, the handling of the
sample, and the taking of the sample,
results vary tremendously. The most com-

monly used test is called EMIT (Enzyme
Multiplied Immunoassay Technique),
which is a screening assay for certain
metabolites in bodily fluids. Gas chroma-
tography and mass spectrometry are two
more accurate (and more expensive)
tests.

In 1981, the military initiated a drug
testing program using primarily urinalysis.
The numbers of false positives, mixed
up samples, or both, was overwhelming.
In 1984, Army and Air Force labs improp-
erly processed 35,000 specimens. In 1982
and 1983 a total 0f 9,100 Army employees
were given dishonorable discharges. The
Pentagon later tried to track them down
to apologize for convicting them on faulty
evidence. Problems ranged from inade-
quate specimen collection and handling
to poor quality control at testing labs.

Additional unreliability results from
poor differentiation of certain com-
pounds. Present tests easily confuse
poppy seeds for opiates, cold medi-
cations for amphetamines, antibiotics
for cocaine, and aspirin for marijuana.
The National Centers for Disease Control
did a secret study of selected laboratories.
The results, published in the Journal of

Richard 1. Wade, CPA
William A. Santora, CPA
Karen E. Starr, CPA
Michael F. Baffone, CPA

relationship to clients.
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Private Companies
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Kennett Square, PA 19348

(215) 444-3385

the American Medical Association, indi-
cated the worst laboratories came up
with false positives as often as 66% of
the time. Only one lab in the study was
found acceptable for cocaine testing.

Reliability is also significantly affected
by handling of the specimen tested. Part
of the probleém with the military testing
discussed above, was the lack of proper
procedures to preserve and prove chain
of custody. Documentation of how and
by whom a sample is handled from the
time it is taken to the time when final
assay results are tabulated is critical to
reliability.

Finally, unreliability results from the
recent and hurried growth of the testing
industry, which is only likely to grow in
coming years. One market consultant
quoted in Fortune last year projected
that the demand for drug screening
would reach 2.5 million tests. That
would put annual revenues for the in-
dustry between $50 million and $100
million for tests alone. At present test
manufacturers and drug testing labora-
tories are unregulated.

Confidentiality. General principles
of privacy and fairness raise the issue of
confidentiality. Test results may be used
and disseminated in such a way as to
humiliate an employee, damage reputa-
tions, and do ireparable harm to the
ability to earn a living. Employers who
intentionally or negligently reveal infor-
mation may expose themselves to legal
liability. Providing test results to spouses,
medical personnel, law enforcement
agencies, and prospective employers of
former employees all could have severe
repercussions.

Other Problems. Drug tests are inac-
curate predictors of on-the-job use.
Tests show nothing about previous, much
less future, behavior atwork. Marijuana,
for example, will show up in a person’s
metabolites for up to one week or more
after use. Cocaine and heroin, the drugs
that some employers express most con-
cern over, willonly appear if tested within
48 hours. And, alcohol passes through
the blood stream so quickly, that one
must be tested while inebriated to pro-
duce a positive result.

Testing also may affect morale and
company loyalty. Employees are likely
to feel “guilty until proven innocent,” as
opposed to the other way around. Dis-
missal of employees who fail drug tests,
particularly seasoned workers, may prove
costly.
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Litigation. Employees may challenge
drug screening programs on a variety of
legal grounds including: civil rights vio-
lations under 18 U.S.C. §1983, common
law invasion of privacy, public disclosure
of private facts, defamation, intentional
infliction of emotional distress, wrongful
discharge, and false imprisonment (if
someone is detained until able to pro-
vide a specimen).

Invasion of privacy incorporates no-
tionsthat there are certain areas inone’s
life that are legitimately kept private. In
McDonell v. Hunter, the court concluded
“[o]ne clearly has a reasonable and legi-
timate expectation of privacy in...per-
sonal information contained in his body
fluids.”* Generally, an employee’s right
to privacy will be weighed against the
interest in providing a safe workplace.

Defamation actions may result from
the publication of results that later turn
out to be false. Public disclosure of pri-
vate facts could result from publication
of anything deemed to infringe one’s
reasonable expectation of privacy. In-
deed, publication solely in an intra-com-
pany memorandum may constitute suf-
ficient public disclosure to trigger lia-
bility.” Discharge of an employee for
refusing to submit to a drug test may be
branded “wrongful”.

Remedies include job reinstatement
with lost salary, money damages, and
public apology. Employees may also
seek declaratory judgments that parti-
cular testing programs are unlawful and
injunctions prohibiting use of them. For
example, in Local 1900, IBEW v. Potomac
Electric Power Co., No. CA 86-0717, slip
op. (D.D.C. March 18, 1986), the court
issued a TRO against random drug testing
for all employees on the theory of a
possible invasion of privacy. A prelim-
inary injunction was later denied, but
upon condition that the company return
to its previous policy of no generalized
random testing except for employees

“on disciplinary probation. Although no
injunction issued, the plaintiffs success-
fully employed litigation to achieve
their goal.

Need for Legislation. Present forecasts
are clear—drug testing in the workplace
will increase within the next few years.
And Delaware, home to corporate Amer-
ica, is perhaps at the forefront of the
trend. Our legislature should address
this issue now and enact laws ensuring
that employee drug testing will be con-
ducted as fairly as possible. Presently
five other states—California, Maine,

Maryland, Michigan, and Oregon—have
either enacted or are in the process of
considering such legistation. The fol-
lowing proposals should be considered
in any legislation:

1. The standard for employee drug
testing must be nothing less than rea-
sonable suspicion. If an employee is
performing well on the job, that is all
that is required, and he/she must be left
alone. The final measure is performance.
What an employee does during leisute
time is private and must so remain. Rea-
sonable suspicion should be based
upon objective, articulable facts of ab-
senteeism, lateness, job performance,
and accidents. Anonymous tips are in-
sufficient cause; other tips must be
investigated and supported by indepen-
dent cotroboration.

Further, I propose that:

2. Do-it-yourself tests must be ban-
ned—what they save in costs is lost in
accuracy. A

3. There should be no in-house testing,
Everything must be done to insure the
appearance of propriety, and to dis-
courage allegations of discrimination or
retaliation.

4. Drug testing laboratories must be
licensed by the state to ensure honesty
and accuracy. They should be inspected
randomly, but at least twice a year.

5. Trained specimen handlers should
be employed, and detailed chain of cus-
tody procedures must be mandatory.

6. Companies must provide notice of
their policies in writing to all employees.
Notices should disclose who has authority
to order tests, and the exact procedures
to be followed.

7. Tests results must be held in the
strictest confidence. They may not be
revealed to anyone other than an author-
ized representative of the employer
without the written consent of the
employee,

8. Companies employing more than
twenty five employees must provide
voluntary treatment programs for all
employees, and any employee must be
permitted to enroll in a treatment pro-
gram before being dismissed. These
programs should be structured as em-
ployee assistance programs (EAPs), and
financed by employers. Participation in
EAPs must be kept confidential.

Let us deal with employee drug
screening now, in a balanced and com-
passionate manner that reflects concern
for both the individual worker and the
corporate employer. Only then can we

Phyllis T. Bookspan is an Assistant
Professor of Law at Delaware Law School
of Widener University, where she teaches
Criminal Law and Procedure, Juvenile

Justice, and Sentencing. She received
ber ID. from Georgetown University
Law Center in 1983, and is due 1o
receive an M.LA (Masters of Law in
Advocacy) from Georgetown this year.
Before coming to Delaware Law School
in 1985, she beld an E. Barreit Prettyman
Fellowship in Washington, D.C, where
she represented adults and juveniles
charged with misdemeanors and felonies.
She was also supervising attorney of the
Georgetown Juvenile Justice Clinic.

In May of this year Professor Bookspan
was invited by Senator Roth to be a
member of a panel at the Delaware
Youth Fair discussing drug testing in the
workplace.

avoid unnecessarily destroyed careers
and ruined reputations, while protecting
the safety of the workplace and society.

1See, e.g., Shoemakerv. Handel 619 F. Supp. 1089
(D.NJ.1985); Allensv. City of Marietta, 601 F. Supp.
482 (N.D. Ga. 1985); Division 241 Amalgamated
Transit Union v. Suscy, 538 F. 2d 1264 (7th Cir.
1976), cert denied, 429 US. 1029, 97 S. Ct. 653
(1976). :

2 Schmerber v, California, 384 US. 757,86 S. Ct.
1826, 16 L. Ed. 2d 908 (1966). Extracting blood
from a suspect without a warrant was found per-
missable where it was a search incident to a valid
arrest and there was no time t0 secure a warrant.

3 Terryv. Obio, 302U.S.1,8885.Ct. 1868, 20 LEd. 2d
889 (1968). Police officer may stop a person on
less than probable cause when he has reasonable,
articulable suspicion to believe, in light of all the
facts and his experience, that criminal activity is
afoot. He may conduct a limited pat down search
of outer clothing if he reasonably believes the
suspect is presently armed.

4 McDonell v. Hunter, 612 F. Supp. 1122, 1127
(S.D. Towa 1985).

s Bratt v IB.M, 467 N.E. 2d 126 (Mass. 1984).
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Anonymous

Mos: peoplewouldbe surprised—
perhaps even doubting—that alcoholism
is the third leading cause of death in the
United States.! Alcohol is this nation’s
most widely used—and abused—drug
and it is one of our most serious public
health problems.? In 1983, alcoholism
cost the economy $116.7 billion.3 It is
estimated by these same sources that
this figure is significantly higher in more
recent years.

In addition to being a direct cause of
death, alcohol contributes to Gther fatal
illnesses, including cardiac myopathy,
hypertensive diseases, pneumonia, and
several types of cancer. A recent article
in the New York Times described alco-
holism as “an affliction that alters the
lives of 70 million Americans.”* Chronic
brain injury caused by alcohol is second
only to Alzheimer’s disease as a known
cause of mental deterioration in adults.’
Twenty percent of national expenditures
for hospital care are alcohol related.
Motor vehicle accidents related to alco-
hol are the leading cause 6f death among
persons between the ages of 15-24.

How does all this disturbing infor-
mation affect the legal profession—spe-
cifically Delaware lawyers? Experts esti-
mate that ten percent of the population
of some 181 million over age 16 is
alcoholic.® More serious for lawyers is
that the incidence of alcoholism among
the professions—lawyers and doctors

An Intimate Liberty

in particular—is 15%.” Since the latest
information shows there are some
543,000 lawyers® in the United States, if
we accept this figure, somewhat over
81,000 lawyers are alcoholics. There are
more than 1400 lawyers admitted to
practice in Delaware.” Thus, even if it is
assumed that the percentage of impaired
lawyers in this state is less than the
national average, it is nevertheless ap-
parent there are some Delaware law-
yers in need of assistance.

Perhaps it is more than a coincidence
that the second member of Alcoholics
Anonymous was a doctor and the third
member a lawyer. Through AA both of
them were able to return to their careers
and continue their lives as sober and
useful members of society.'®

Alcoholism Is a Disease

Itis easy to pass off statistics about the
terrible consequences of alcoholism; it
is more difficult to define alcoholism.
The definition of an alcoholic from Alco-
holics Anonymous is widely accepted:
he is a person who is powerless over
alcohol and whose life has become
unmanageable.!! The National Council
on Alcoholism describes an alcoholic as
a person who is powerless to stop
drinking and whose drinking seriously
alters his normal living pattern.!?

Moreover, no one any longer seriously
doubts that alcoholism is a disease. In

times pasta doctor here and there dared
say alcoholism ‘was an illness. For ex-
ample, in the late eighteenth century
the famous United States Surgeon Gen-
eral, Dr. Benjamin Rush, expressed the
idea that alcoholism was a disease and
attempted to interest the authorities in
establishing an Institute for Inebriety.!3
But it was not until 1956 that the Amer-
ican Medical Association announced its
finding that alcoholics suffer from a
treatable disease.® For thousands of
years, alcoholism was considered a moral
problem; that the alcoholic was a person
with no will power; and, if not a Bowery
bum, at least an individual who resem-
bled one.

Recognizing alcoholism as a disease
implies several things.

First, the illness can be described. The
alcoholic’s compulsion to drink is mani-
fested in drinking habits that are inap-
propriate, unpredictable, excessive, and
constant. '

Second, the course of the illness is
predictable. Over a period of time the
disease leads inevitably toward greater
and more serious deterioration. This
degeneration can be physical, mental,
and spiritual, or all three.

Third, it is a primary disease. For
manyyears the medical profession, parti-
cularly psychiatrists, treated alcoholism
as though it were a symptom of emo-
tional or a psychological disorder. The
idea was that if the doctor could deter-
mine what was really wrong with the
alcoholic, there would no longer be a
needtodrink This is now recognized as
wrong; alcoholism causes other mental,
emotional, and physical problems. The
alcoholism must be treated first.

This view is supported by, among
others, Dr. George Vaillant of Dartmouth
Medical School, a psychiatrist who once
believed that alcoholism was caused by
psychological disorders. He changed
his views after analyzing the 40-year
history of 600 men from two groups—
one from Harvard University and another
from a poor inner-city population. He
concluded that those who developed
alcoholism did not have prior problems.
Instead, once the person lost control
over alcohol, the problems began.?®

Fourth, the disease is permanent. Once
you have it, you have it. An alcoholic
can’tleam to drink like a lady or gentle-
men. The only solution is to stop drinking
—the sooner the better.

Fifth, the disease is terminal. An alco-
holic who does not succeed in arresting
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the disease will surely die. Death certi-
ficates use many euphemisms for death
from alcoholism—heart failure, pneu-
monia, kidney failure. But friends and
acquaintances of the victim in most cases
know the real cause of death.®

The Alcoholic Lawyer

Alcoholic lawyers often are persons
who achieved a superior law school
record and who started a career in alaw
firm with early promise of becoming a
partner and a future leader of the bar.
This great expectation, however, was
interrupted by alcoholism.

There are hundreds of stories of law-
yers in trouble with alcohol who have
made it back to successful practices and
useful lives. Many of these tales are re-
told because of the inspiration they offer
to other alcoholic lawyers to take their
first steps to sober and productive lives.

As I said before, the third member of
AA was a successful lawyer and a com-
munity leader. He first had his bouts
‘with alcohol while in college. He enlisted
in the army during World War I to “run
away” from alcohol. He nevertheless
continued to drink after the war and
progressed into the advanced stages of
his disease. He would stay away from
his office for two or three weeks at a
time. He was hospitalized several times
for intoxication and actually shackled to
his bed. During the last of these episodes
the co-founders of AA came to visit him
in the hospital. They spent several days
talking to him, telling him their stories
and giving him encouragement. He left
the hospital a free man never to drink
again.

There is a more modern story of a
young lawyer who graduated from col-
lege with highest honors and who at-
tained a 4.0 average in graduate school
even though his alcoholism was then in
its beginning stages. The Vietnam War
was at its height and the word at the
time was “tune in, turn on, and drop
out.” This was his excuse for drinking.

He managed to make it through law
school despite increasing problems with
alcohol and other drugs and was hired
by a distinguished law firm in a major
city in the midwest. Fortunately the firm
had a partner who sent him to a hospital
for treatment, and he was able to resume
what in his eary law school days promised
t0 be a brilliant career. He has continued
in that law firm as a sober and productive
partner.

Now when you
need help, there’s
help nearby.

Greenwood is open, staffed and ready.

GREENWOOD

A Private Alcoholism Treatment Center

1000 Old Lancaster Pike
Hockessin, Delaware 19707 (302) 239-3410

Another story concems an alcoholic
judge. His alcoholism began while he
was in college and continued in law
school where he served as an officer in
most of the student associations and as
an editor of the law review and, despite
his drinking, received awards for scho-
lastic excellence.

He became a judge after practicing
law for several years. Despite his exces-
sive drinking he managed to perform
his duties, but his problems were growing
and he described his personal life as a
“mess”. His wife left, taking their two
children. This event resulted in even
more abuse of alcohol. Finally he admit-
ted he was an alcoholic and that his life
had become unmanageable. After being
hospitalized in a treatment center, he
joined AA and has since returned to his
judicial duties. He says he has no dread
of facing life and that he has established
a wusting relationship with his
children."

Unfortunately, not all the stories have
such fortunate endings. As one of the
founders of AA stated, there are some
men and women “who are constitution-
ally incapable of being honest with them-
selves” and therefore fail to recover.
These persons, even though help has

been extended, continue to drink until
they die.1s Oftentimes they tragically
destroy the lives of their wives and
children and many ultimately take their
own lives.

Following the lead of states such as
Hlinois, New York, New Jersey, Florida,
Maryland and many others, on September
20, 1985, the Executive Committee of
the Bar Association approved a Lawyers
Assistance Program for Delaware.

Thereportto the committee included
recommendations that the Association
retain the part-time services of a trained
counselor and establish a hot line num-
ber for lawyers in trouble with alcohol

The December 1985 Newsletter of
the Bar Association announcedthe esta-
blishment of the program and the re-
tention of the services of a professional
counselor, Frank Lawlor, a former cor-
porate consultant on alcoholism and
drug abuse for the DuPont Company:

Mr. Lawlor’s extensive and suc-
cessful work in corporate substance
abuse programs, bis discretion, tact,
and bumanity make bim especially
well qualified for this important
rolein serving the profession. Reput-
able scientific surveys show that as
many as fifieen percent of all pro-
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fessionals are confronting alcobol
problems. There is an urgent need
to be met nationally), and there-
fore in Delaware too. We believe
that with the establisbment of this
program e are now in q position
to deal more effectively with that
need.” )
The Newsletter, Delaware State Bar Association, December, 1985

In addition to Frank Lawlor, mem-
bers of the Bar Association active with
the Lawyers Assistance Program stand
ready to act in a confidential way when
fellow attorneys or members of their
families ask for help.

The program has a threefold purpose:

1. To help the attorney return to a
sober and productive life.

2. To provide confidential help to

him and his family.

3.To aid in establishing follow-up

programs.

As for confidentiality, the Delaware
Supreme Court is considering a recom-
mended rule that will give assurance to
the attorney and his family who ask for
help that the matter will be treated in
confidence.

It is appropriate to conclude this
article with a story of a lawyer in diffi-
culty with alcohol and how help for him
was initiated by the local Lawyers Assis-
tance Program.

It was around 10 a.m. and the lawyer
had just phoned his office. He told his
secretary he would be working at home
that day and asked her to inform his

dient that the aftemoon meeting would
have to be postponed. He thought to

- himself that he’d be lucky if the dient

didn’t ask for his files after he had lost
his “cool” with him on the day
before. The knot in his stomach was
paralyzing and he said to himself, “If I
could just relax a bit, I could think
straight.”

At the bar in the famxly room he
finished off a half glass of warm vodka
and waited those few precious moments
for the tension, the fear, and the guilt
to disappear. Slowly he regained his
composure,

Hewas to argue for an extension of a
case before a judge that morning. But
with the regained confidence he believed
he could make the filing date. He would
go in to his office on Sunday and work
on it a few hours. Also, he would push
the deposition to be taken in another
city next week back a month or two. He
would get on that tomorrow.

Two more drinks and he had organ-
ized his schedule for the next couple of
days. What he needed now was some
sleep. Agood days rest and he’d be over
the flu that had slowed him down the
past few days.

Later that evening his wife called to

him. “There are some people here to

see you.” Downstairs the lawyer’s part-
ners, his family, and two members of a
lawyers intervention team were in the
living room. His partner told the lawyer
that they were there to talk to him about
his drining problem.
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Thisiscalled intervention. To the law-
yer full of denial and anger and who will
not admit to the terrible consequences
of continuing his excessive use of alco-
hol intervention probably will be con-
sidered an unwarranted intrusion mto
his personal affairs.

We do not know whether this inter-
vention will result in a successful treat-

- ment of the lawyer’s disease. We are

certain, however, that if he does not
agree that he is ill, and that he needs
treatment for his disease, he will lose
everything, including his life.

It is this troubled lawyer to whom the
Lawyers Assistance Program offers help.
At least there are those in the program
who are anxious and willing to assist
attorneys like the one in the story to
return to a sober and productive life.

1p Asma, M.D., “Alcohol and Drug Abuse—A

National Health Problem”, 73 Minois Bar Journal
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4 Frank Abrams, “A New Attack on Alcoholism,”
New York Times Sunday Magazine p. 47 (1986).
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Bureau of Census “Estimates of Population of the
United States, by age, sex and race: 1980 to 1984.”
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Washington, D.C.
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8 US. Bureau of the Census.
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WHA Finally Got
The Lead Out

Stephen Jackson, like most five year
olds, loved to make believe. In Stephen’s
magic world of pretend, the front porch
of his family’s modest public housing
unit was transformed. Here Stephen
could be anything he wanted. Some
days he was a fire chief speeding to help
someone in distress. At other times he
was a race car driver wildly careening
his Matchbox sports car around curves.
The railings of the Jacksons’ porch be-
came race tracks and super highways as
Stephen used his active five-year-old
imagination to play. And, as with many
. young children, Stephen’s toys often
ended up in his mouth. ,

Stephen Jackson is now permanently
disabled—the victim of lead paint poi-
soning. The chipping paint from his
porch railing, which contained lead,
had become imbedded in the grooves
of the wheels of his toy cars. Stephen
ingested it and sustained permanent
damage. Stephen now has serious
learning disabilities requiring special
education as well as impaired motor
control and speech problems requiring
weekly therapy sessions at the Curative
Workshop. At least, Stephen’s lead poi-
soning was not fatal.

I became aware of Stephen’s story in
August, 1980, when, working as a Legal
Aid attorney, I received a call from
Stephen’s mother, Ima Jean Jackson,
requesting help in getting her landlord,
the Wilmington Housing Authority
(WHA), to remove the lead paint from
her house. Stephen, diagnosed as suf-
fering from lead poisoning, had been

Mary McDonough

hospitalized a week earlier. He could
not be released from the hospital to
return home the following week as
planned unless its lead paint had been
removed. Despite repeated requests by
Mrs. Jackson and public health staff,
WHA had not even begun the lead paint
abatement process. Mrs. Jackson hoped
that a telephone call from a lawyer
would bring a different response.

My repeated telephone calls to' WHA
failed to resolve the problem. WHA did
start to remove the lead paint from the
Jacksons’ house but it did so at such a
slow pace (one maintenance worker
spent only a few hours a day during his
sporadic appearances) that the lead
paint removal was not even halfway
done by the end of the following week.
Consequently, when his doctor was
ready to release Stephen from the hos-
pital, the child could not retum to his
own home. Fortunately, his aunt offered
to let Stephen recuperate at her house,
whichwastested and found tobe free of
lead paint. Weeks passed, however, and
the lead paint remained at Stephen’s
house.

Stephen’s mother then faced a diffi-
cult decision. She had to decide whether
to sue her landlord to compel compli-
ance with the federallead paint law. She
also had the choice of bringing an indi-
vidual lawsuit strictly on her own behalf
or a class action suit on behalf of all
similarly situated public housing tenants
living in WHA units.

Ima Jean Jackson had never been
involved in a lawsuit of any kind before

and was frightened at the prospect of -

suing her landlord. She worried about
the risk of retaliatory eviction or at least
harassment if WHA labelled her a trou-
blemaker. She was also concerned that
her part-time job might be affected if
the lawsuit generated publicity. In sum,
as a public housing tenant who juggled
her family responsibilities with her
minimum wage job, she was concerned

thatboth her job and her family’s housing
could be jeopardized.

Mrs. Jackson wanted to know what I
thought she should do. I explained to
her thatbecause she, not I, would suffer
any possible personal consequences from
initiating a lead paint lawsuit, she alone
had to make this decision. Iasked herto
take a few days to really think it over and
to discuss the matter with her family
before deciding.

Mrs. Jackson resolved that she must
sue WHA for injunctive relief, notjuston
her own behalf but for the protection of
other children living in WHA family
units. Her religious beliefs convinced
her that she had an ethical obligation to
do so. As Mrs. Jackson explained, the
damage of lead poisoning had already
been done to her child but she felt
obliged to try to prevent it from hap-
pening to any other children living in
public housing. Her motivation was
simple and remained unswerving
throughout the course of the litigation.
She summed up her decision: “I don’t
want any more lead poisoned Stephen
Jacksons to happen again in WHA
housing.”

In late September, 1980, Mrs. Jackson
filed a civil rights suit against WHA,
HUD, and the City of Wilmington’s
Department of Licenses and Inspections
(L&I).! The suit was brought under the
Civil Rights Act of 1871, 42 US.C. §1983,
to seek redress from the deprivation
under color of State law? of plaintiffs’
federal Constitutional rights under the
Fourteenth Amendment. The defendants’
failure to provide plaintiffs with the pro-
tection of the laws designed to prevent
lead poisoning subjected their children
to the continued threat of loss of health
and even of life in violation of the Due
Process Clause of the Fourteenth
Amendment.

Violations of federal statutes and regu-
lations dealing with the health hazard of
lead paint poisoning were also alleged
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as pendent claims to the federal Consti-
tutional claim. We relied primarily on
the Lead-Based Paint Poisoning Pre-
vention Act of 1973 (LPPPA), 42 US.C.
§4822 and HUD's 1976 lead paint regu-
lations, 24 C.F.R. §35, designed to en-
force the LPPPA. Pendent claims under
the Delaware Landlord-Tenant Code
and the Wilmington Housing Code
were also raised. Mrs. Jackson filed this
suit as a class action on her own behalf
and on behalf of those of the 1636 WHA
family-unit tenants whose houses con-
tained lead paint in violation of appli-
cable federal, state, and local law. The
relief soughtwas strictly declaratory and
injunctive: mandatory compliance by
federal, state and local governmental
entities and their officials with duties
prescribed by applicable laws designed
to protect the health of plaintiffs’ child-
ren by preventing lead paint poisoning.
No monetary relief was sought.

One seemingly minor aspect of the
filing of this lawsuit provides insight to
Mirs. Jackson’s approach throughout the
litigation. When told that the federal
filing fee was $60.00 but that her family’s
financial position qualified her for filing
an in forma pauperis motion for a fee
waiver, she immediately replied that
she wanted to pay the filing fee herself.
She did so, virtually depleting her family’s
savings account in the process, and she
paid this fee to start a lawsuit in which
she did not stand to gain a penny. Instead,
she spent a great deal of time including
vacation time in attending hearings and
negotiating sessions.

From beginning to end this has been
Ima Jean Jackson’s case. She read every

piece of paper sent to her and asked
questions about any legal terms that she
did not understand. Her level of com-
mitment remained high throughout—
and no wonder. She had seen firsthand
the consequences of lead poisoning in
her own child and, instead of indulging
herself in pity or resentment, had made
a conscious decision to channel her
anger constructively into preventing
recurrence of this harm to other child-
ren. As I later learned, Mrs. Jackson had
always considered the prospect of a
public housing tenant’s winning a case
like hers a long shot at best, but she felt
compelled at least to try to achieve her
goal of protecting other children.

After suit was filed, WHA completed
the removal of lead paint from the
Jacksons’ house to the satisfaction of
the state public health officials, and
Stephen returned home. But his mother’s
goal of preventing lead poisoning in
other children of WHA tenants remained
to be achieved. ;

Unfortunately, Legal Aid lost one-third
-of its federal funding during the year
after thelead paint suit was filed. Conse-
quently, this law firm had to lay-off many
staff members. I was one of them. Itook
the only Legal Aid position vacant at that
time, that of a community education
paralegal. Because of restrictions on the
funding for that position, I was unable
to handle litigation, including the lead
paint case. This required my filing a
request for an indefinite continuance
pending resolution of my job status at
Legal Aid. The motion was granted and
Mrs. Jackson’s case remained in limbo
for almost a year.

The lay-off not only delayed the liti-
gation; it removed any incentive for
WHA or HUD to negotiate a resolution
ofthe case. It made tactical sense for the
defendants to waitand see if this lawsuit
would bite the dust, should the Adminis-
tration succeed in eliminating the Legal
Services Corporation (LSC), Legal Aid’s
primary funding source. Fortunately, Con-
gress has consistently thwarted efforts
todismantle LSC, and Legal Aid was able
to resume prosecution of the lead paint
case.

During 1982, a staff position had be-
come vacant at Legal Aid that permitted
me to resume litigation work. I became
Executive Director and reactivated the
lead paint case, this time with the assis-
tance of Thomas Motter, an attorney
assigned to Legal Aid by a public interest
law fellowship program. When Tom
Motter moved to another staff position
at Legal Aid, his co-counsel role was
filled by Marjorie Deska, another attomey
selected by the same national public
interest fellowship program. The Dela-
ware Chapter of the American Civil
Liberties Union agreed to assist as co-
ocounsel in this civil rights case. C. Vincent
Scheel, Barry Willoughby, and Sheldon
Sandler served as co-counsel in the dis-
covery and trial phases of the litigation.

WHA had consistently admitted in
written discovery responses that it had
not conducted inspections for lead paint.
The resources needed for a systematic
lead paint inspection of WHA family
units were great and the HUD regula-
tions clearly placed the burden on WHA
to conduct such an inspection. Accor-

dingly, plaintiffs’ lack of funds for even
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~ an extensive random sampling of paint
conditions in WHA’s 1,636 family-units
did not appear to harm our prospects of
prevailing.

Volunteer investigators had collected
close to 50 paint samples from WHA
family units during the summer 0f 1982,
but we lacked the money to have them
chemically analyzed for lead content.
We did pay for the analysis of 6 samples,
which had been collected in the Fall of
1982 by a volunteer law student. All 6
showed high levels of lead. We also had
circumstantial evidence: 26 documented
instances of children who had suffered
elevatedlead blood levels whileliving in
WHA units. In preparing for trial we
relied most of all on WHA’s repeated
admissions of failure to inspect for lead
paint in any fashion. :

At trial in 1983, however, WHA pre-
sented a different position. The WHA
witnesses testified that under a newly
hired Executive Director, WHA now
checked for chipping paint conditions
in regular annual inspections. The third
WHA Director in as manyyears since the
suit was filed was nothing new, but the
WHA about face on lead paint inspection
was a staggering surprise. We scrambled
to rebut but lacked the time or resources
to do so well.

InJune 1983 the District Judge Walter
K Stapleton issued a decision enjoining
WHA to comply with HUD regulations
requiring notification to tenants of the
hazard of lead paint. He denied however
the primary injunctive relief sought by
plaintiffs requiring (1) WHA to inspect
for and to eliminate lead paint hazards
and (2) HUD to monitor and to enforce
WHA compliance with HUD regulations.
Judge Stapleton obsegved, “During the
1970’s and throughout 1980, it appears
that WHA was simply insensitive to the
hazards which so concerned Congress.
The most dramatic example of this is, of
course, the experience of the Jacksons.
Despite being notified of a lead paint
problem in the Jackson home, and of
the fact that a child’s health was at risk, it
took approximately eight months for
WHA to completely remove the lead
paint from the house.” The Court con-
cluded that plaintiffs had “demonstrated
that prior to the filing of this lawsuit in
September, 1980, WHA's practices with

fespect to inspection for an elimination -

ofimmediate lead paint hazards did not
comply with the requirements of federal
law.” However, Judge Stapleton was
“persuaded that WHA’s current practices

do satisfy those requirements. Further,
while this compliance came only after
WHA’s management was goaded into
action by this suit, I have been per-
suaded by WHA’s new management that
there is little likelihood of a return to the
neglectful practices of the past.”

Mirs. Jackson and her lawyers reacted
differently to this decision. While Legal
Aid staff members were disappointed,
Mrs. Jackson accepted the news with
resignation. She said that she had never
really expected to win—that public
housing tenants would be foolish to
expect to beat WHA, let alone HUD. She
said thatjust as “you can’tbeat city hall”,
you certainly can’t beat WHA and the

* federal government. She then thanked

us graciously for our work and espe-
cially for caring aboutwhat happenedto
the children of public housing tenants.
The element of truth in her observation
about the prospect of victory was pain-
ful. Goliath often does win and for the
wrong reasons. Second, her sincere
gratitude for our concern for public
housing children was troubling. Why
shoulda’t the risk of brain damage in
public housing kids spark the same
level of concern as it would for other
kids? Implicit in her remarks was the
notion that there is, indeed, a differen-
tial standard. In Mrs. Jackson’s exper-
ience, that was the nature of things.

Iexplained to Mrs. Jackson that Judge
Stapleton quite reasonably believed that
WHA had changed its practices to con-
form with the law and that we had
simply not been able to produce enough
evidence to demonstrate the contrary. I
assured her that we would file a Motion
for Reargument and that, if the Judge
reopened the case, we would somehow
prove the merit of our position. She
politely humored me but asked that the
Legal Aid staff not be too disappointed if
we lost the Motion. .

We knew that lead paint, contrary to
WHA’s assertions at trial, was pervasive
in its family units. We also knew that
Judge Stapleton had reasonable grounds
for ruling that we had not adequately
demonstrated WHA’s current violation
of the Lead Paint Poisoning Prevention
Act.

The roadblock to producing the
needed evidence appeared to be the
lack of resources, not an altogether
novel problem for Legal Aid. At least,
however, the resource of time was on
our side. When Judge Stapleton granted
our Motion for Reargument on September

-yer representing HUD had already plan-

| end of October. Of course, plaintiffs did

14, 1983, he originally scheduled the
Reargument Hearing for two weeks later.
Fortunately, the Justice Department law-

ned a month long vacation in Europe
and requested a continuance until the

not oppose the request, and the Judge
granted it. Now, we had six weeks before
the Reargument Hearing in which to
come up with sufficient evidence foran
offer of proof that would show the fal-
lacy of WHA's trial position.

My bemoaning our lack of resources
with two strong willed women helped
make a successful lead paint investi-
gation possible. Joan Rosenthal, the local
ACLU Executive Director, pledged what-
ever was needed to pay for analysis of
paint samples as well as other litigation
costs. She said that if the ACLU Found-
ation could not cover the costs, she
would conduct her own fund raising
campaign starting with herself and her
equally public spirited husband, Joe.

All we needed now were enough
investigators to canvas as many of the
1,636 WHA family units as possible in
the next six weeks. Told of this human
resources problem, the second woman,
Marjorie McDonough, (my mother) re-
sponded “no sweat”. She signed up as
the first recruit and drafted her other
children for weekend tours of duty.
They, in turn, enlisted the aid of their
friends, including several teammates
from a local semi-pro baseball team.

My colleagues at Legal Aid along with
their family members responded with
equal enthusiasm for the weekend lead
paint inspection tours. Nine different
Legal Aid attorneys and paralegals spent
several Fall weekends in 1983 going
from door to door in Riverside, Eastlake,
and Southbridge as well as the scattered-
sites to collect paint samples and tenant
affidavits regarding chipping paint con-
ditions. Legal Aid President, Dirk Durstein,
served as our official photographer of
chipping lead paint conditions in WHA
family units.

The Legal Aid staff and their assorted
friends and relatives were industrious
inspectors. They even resorted to healthy
competition to see who could canvass
the largest number of houses in each
three hour shift. At one time, however,
the numbers dropped precipitously
during a World Series game when the
baseball fan/inspectors lingered at
WHA houses to catch the latest score
along with their paint samples. Also,
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until the word spread throughout the
WHA projects about who this motley
crew were many tenants were under-
standably suspicious of strangers at their
doors in quest of chipping, flaking paint.

The one problem with this volunteer
crew was that it was only available on
weekends and we were losing precious
inspection time from Monday through
Friday. When only three weeks remained
before reargument, panic set in. Solution:
the Emmanuel Dining Room operated
by the Capuchin religious community.
Brother Ronald Giannone, Treasurer of
Legal Aid and founder of the Dining
Room, allowed us to recruit his guests at
the Dining Room. This unorthodox
approach paid off. Several homeless
men demonstrated concern as well as
reliability in conducting lead paint
inspections. In fact, two.Emmanual
Dining Room recruits, Stewart and Jimmy,
showed up seven days a week to con-
duct inspections and attended subse-
quent court hearings. During their whirl-
wind tour of inspection, they said that
they hadn’t felt so good in a long time
because they were able to help others
for a change.

When it came time to prepare the
witness list for the Pre-Trial Order,
Stewart and Jimmy presented a concern.
When asked for their addresses, Stewart
answered, “Ma’am, it depends on the
season. In warm weather, we stay in
Rodney Square. In cold weather, it's
vacant buildings.” I could just imagine
the field day a Justice Department law-
yer would have on cross examination.

Our volunteers ended up canvassing
almost half of WHA’s 1,636 family units
to collect paint samples, affidavits and
photographs of chipping painted sur-
faces. We assembled affidavits to the
presence of chipping paint at 800 dif-
ferent WHA addresses. Chemical analy-
sis of paint chips collected from 152
houses showed that 86% of them con-
tained lead paint levels far in excess of
federal standards. In over three quarters
of those homes, the lead content ex-
ceeded the federal limit by 100%.

Armed with this offer of proof, we
explained to Judge Stapleton at the rear-
gument hearing that we had not con-
ducted this extensive lead paint inspec-
tion before trial because we had not
believed it necessary in light of WHA’s
discovery responses. WHA had consis-
tently admitted that it did notinspect for
lead paint. The HUD regulations place
the burden on the public housing

authority to conduct lead paint inspec-
tions and, lacking the resources for a
systematic inspection, we had not under-
taken one. Consequently, we had not
been able to effectively rebut WHA’s
trial position that it was currently in
compliance with HUD regulations. Now,
however, we had documented WHA'’s
wholesale noncompliance in stark con-
trast to its trial position.

Judge Stapleton granted our motion
for reargument, withdrew his previous
decision, and reopened the record,
because he found that “they [plaintiffs]
were subjectively misled by WHA’s dis-
covery responses, because plaintiffs seek
only an injunction and a new suit could
be instituted for such relief if there are
continuing violations of federal law in
WHA housing and, most importantly,
because this is a class action involving a
public health issue.”

An unexpected chain of events fol-
lowed the issuance of Judge Stapleton’s
Opinion. The day after he reopened the
case, WHA officials notified several of
the WHA tenants who had cooperated
with our lead paint investigation that
they would be permanently transferred
from their units supposedly so that the
lead paint could be removed. One tenant
was told to move all of her belongings
out of her house that afternoon. When
she explained that she would be unable
to pack and have her furniture moved
on a few hours notice, she was told that
a WHA maintenance crew would be at
her house at 6 am. the next day, a
Saturday, to move her.

1learned of this development late on
Friday afternoon and hurriedly placed a
series of calls to WHA officials as well as
their counsel to request that WHA call
off the planned eviction. Under the
Delaware Landlord/Tenant Code, any
eviction requires more notice than that
provided this tenant and beyond that,
retaliatory eviction is illegal. Those facts,
however, fell on deaf ears as WHA indi-
cated that it would. proceed with the
planned Saturday morning eviction. By
this time, all of the Courts were closed
except the Justice of the Peace Courts.
And s0 on a Friday night we found our-
selves in JP Court #12 seeking a tem-
porary restraining order against WHA’s
eviction of this tenant and the others
who had received notices to vacate. At 1
am. on Saturday moming, Judge
Niedzielski granted that relief.

Sure enough, a WHA maintenance
crew showed up with a big truck to

move the tenant’s belongings out of her
house at 6 a.m. on Saturday. With some
trepidation, she showed them the court
order. They phoned the WHA Executive
Director, who shortly arrived on the
scene. To the amazement of my client,
WHA backed down and drove its big
truck away—empty. For the WHA tenants
assembled in Southbridge that morning,
this experience provided reassurance
that the phrase “equal justice under the
law” is not just an inscription on the
United States Supreme Court building.

After that weekend, the tenants filed a
motion for a preliminary injunction in
Federal Court. Judge Stapleton enjoined
WHA from moving its tenants on short
notice. He wrote that such moves “could
reasonably be interpreted to be in retali-
ation for complaints about lead-based
paint hazards and it is likely to be so
interpreted by WHA tenants.”

Shortly after this episode, perhaps
chastened by its own inspection (which
corroborated our results) WHA expressed
a willingness to negotiate a settlement.
Extensive sessions followed in all of
which Mrs. Jackson participated actively.
Atlength the parties agreed to the terms
of a draft consent order, which was for-
warded to Judge Stapelton. On March 9,
1984, following notice to all 1,636 mem-
bers of the plaintiff class, Judge Stapleton
approved the order. It required WHA to
conduct a systematiclead paint inspection
of all of its family units by September,
1984. 1t then required WHA to remove
all lead paint, without regard to the
height of painted surfaces, from intact
as well as chipping surfaces in those of
its 1,636 family units found to contain
lead paint. These standards are stricter
than those contained in HUD’s current
or proposed regulations. The consent
order further requires WHA to complete
the lead paint abatement of its family
units by January 1, 1987.

The advantages of the consent order
are many. First, the stringent require-
ments provide greater protection than
that afforded by HUD regulations. Second,
because the attorneys on both sides of
the litigation were subsidized by federal
money, avoiding a second hearing saved
tax dollars. Finally (and this is purely
selfish), it spared me the embarrass-
ment of proceeding to trial with a wit-
ness list composed of my family, my co-
workers, and homeless men. The pros-
pect of an episode of the “Waltons Go
To Federal Court” was not at all
appealing.
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The lead paint inspections conducted
by WHA pursuant to the consent order
found that 1,476 of it 1,636 family units,
or 90%, contained lead paint. The inci-
dence of lead paint in WHA’s project
units (Riverside, Eastlake, and South-
bridge) was 99%, far greater than that
found in its scattered-site units (dis-
persed throughout the City of Wilming-
ton), which was 68%. Overall, 1,152 of
WHA’s 1,161 project units and 324 of its
475 scattered-site units required lead
paint removal.

In 1984, the year when the consent
order took effect and these WHA inspec-
tions were conducted, HUD approved
$1 million for WHA use in lead paint
abatement. The following year HUD
allocated an additional $4.1 million to
WHA for completion of the lead paint
removal and for repainting of the family
units. Because HUD had finally allocated
adequate money for compliance with
the consent order, plaintiffs moved to
dismiss as moot our pending claims
against HUD. This Motion was granted
inJune, 1985. At last, all claims raised by
Mrs. Jackson’s lawsuit in 1980 had been
resolved.

The Court has retained jurisdiction to
monitor compliance with the order,
requiring WHA to submit monthly re-
portsto the Courtand to the plaintiffson
the status oflead paint abatement. WHA
compliance has been timely and made
in good faith. As hostile and recalcitrant
as WHA was during the course of the
litigation, it has been just as cooperative
and diligent during the compliance
phase of this case. This transformation
should be credited to the current WHA
Executive Director, Mary Ann Russ, who
was hired shortly after the consent order
took effect. She takes the lead paint
health hazard seriously and has quickly
moved to remove it from WHA'’s family
units. In fact, under her leadership,
WHA will complete compliance ahead
of schedule. The deadline for the com-
plete temoval oflead paint from all WHA
family units was January 1, 1987. WHA
finished the job before this issue went
to press.

Six years after the filing of her lawsuit,
Ima Jean Jackson’s goal of lead paint-
free WHA housing has been realized.
Slow as that pace is, WHA, according to
its Executive Director, is the first public
housing authority in the country to com-
plete a removal program. Had Mrs.
Jackson not had the courage to bring a
lawsuit and the perserverance to stick

with it, even after she and her family
moved out of public housing, this would
not have happened.

Jacksons vs. HUD and WHA was the
first case tolitigate the application of the
LPPPA in the context of public housing.
(There was an earlier case in Philadel-
phia dealing with enforcement of the
LPPPA but it concerned the sale of HUD-
owned propetties.) Jacksor was followed
shortly by aWashington, D.C. case, Ashton
vs. HUD and the D.C. Housing Authority
that went well beyond the scope of our
lawsuit. While Jackson sought the en-
forcement of the HUD regulations, Ashtorn
challenged the adequacy of the regu-
lations, alleging that they were deficient
because they failed to include “tight or

intact” lead painted surfaces along with

“chipping, peeling and flaking” painted
surfaces in the definition of an illegal
health hazard requiring abatement. Both
the D.C. District Court and the D.C. Court
of Appeals agreed and directed HUD to
revise its regulations accordingly.
When HUD responded to the Ashton
judicial mandate by issuing an “advance
notice of proposed rule making” on
May 4, 1984, it did propose the inclusion

of “tight” paint in the definition of il-°

legallead paint hazards requiring abate-
ment. At the same time, however, HUD
completely undercut that expanded pro-
tection for childrens’ health by proposing
its so-called “health” approach to replace
the regulation’s current “housing” ap-
proach. The “housing” approach involves
inspection of all public housing for lead
based paint and the removal of such
paint where found, regardless of age
and blood lead level of the inhabitants.
The “health” approach would require
the removal of lead paint from a public
housing unit only when a child resident’s
blood screening revealed an elevated
lead level. A public housing authority
would not be required to-remove a
known hazard until a child’s health had
been harmed.

The term “health” approach moves
beyond euphemism to cruel charade.
An “illness” or “brain damage” approach
would be more accurate terms for HUD’s
proposal. Instead of relying on machines
to inspect for lead paint hazards, this
federal government agency actually con-
sidered using children (specifically, their
blood lead levels) as the litmus test for
identifying unacceptable lead paint
hazards requiring abatement. Upon
learning of HUD’s lead paint proposal,
Dr. Cyrus Sroog, a board member of the

Delaware Association for Retarded Citi-
zens, responded with an apt analogy,
“We used to use canaries in the mines to
test for toxic gas. Have we reached the
point when we will use children to test
for toxic metal?”

The “health” approach reflects a cal-
lous disregard for the value of human
life. One sadly wonders if such achange
would ever have been considered if
these were not children of publichousing
tenants, who are by definition low in-
come and who are also often members
of minorities and not registered voters. I
am reminded of an observation made
by my client, Mrs. Jackson, after one of
her trips with Stephen to the Johns
Hopkins University Clinic for the treat-
ment of lead poisoning. She said that
she did not want to offend me but that
she had noticed when she looked around
the waiting room that every lead poi-
soning patient there was Black. Mrs.
Jackson sadly questioned whether that
had anything to do with the failure of
government at all levels to take this
public health problem more seriously.

The “health” approach doesn’t even
make good economic sense. While it
would indeed cost less money in the
short term to require the removal ofless
lead paint, it would carry high long term
governmental costs in the form of special
education and disability benefits as well
as judgments in personal injury lawsuits.3

The fundamental objection to HUD’s
proposed change is that elevated lead
levels, even short oflead poisoning, can
be extremely dangerous to children,
resulting in serious consequences,
ranging from learning disabilities to
impaired motor control. More sophis-
ticated medical research is discovering
an increased range of damage to the
central nervous system as a result of low
level lead ingestion. It has been demon-
strated that lead begins to be absorbed
by the brain at verylowlead blood levels
and is retained in the brain as the lead
blood level falls, similar to lead meta-
bolism of other soft tissues. Consequently,
inlight of the physical and mental damage
thatcan occur in children as the result of
even low level lead absorption, use of
that standard as the testing mechanism
to trigger lead paint abatement would
represent a perversion of the LPPPA
The Lead Paint Poisoning Prevention
Act (emphasis added) dearly intends
lead paint abatement to be preventive,
not remedial.

For these reasons and because HUD’s
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Mary McDonough, Executive Direc-
tor of Community Legal Aid Society, Inc.,
was admitted to the Delaware Bar in
1978. She joined “CLASI” after working
Jor Superior Court President Judge Albert
J. Stiftel. Today less than ten years out of
law school she beads a major provider of
poverty law services, functioning effi-
ciently in all three counties of the state.
Notsurprisingly, Mary received The New
Lawyers Distinguished Service Award
JSrom the Delaware State Bar Association
at the annual Bench and Bar Confer-
ence in 1983.

Notice in the Federal Register misre-
presented the status of the Jackson case
(referring only to the 1983 unsuccessful
Decision and failing to add that this
Decision was later withdrawn and a
consent order approved), I submitted
comments to HUD to clarify the record
and oppose adoption of the “health”
approach. I also sent copies of these
comments to the members of the Dela-
ware Congressional delegation. Repre-
sentative Carper and Senator Biden
responded, expressing strong concern
about the consequences of HUD’s pro-
posal Together, they launched a national
initiative to block the so-called “health”
approach and worked vigorously on legis-
lative amendments to HUD’s Author-
ization Bill to accomplish that end.
Their collaborative efforts produced a
final measure, which survived the House
and Senate conference process and
effectively blocked the “health” approach,
retaining the current “housing” approach
with an expanded scope of protection.
The final amendment, however, failed
to carry the Carper/Biden proposal of a
required minimum HUD allocation level
forlead paint abatement. Senator Biden
and Representative Carper intend to
continue monitoring HUD’s policies

and procedures regarding lead paint
abatement and the federal funding allo-
cated for it.

The past six years of advocating the
prevention of childhood lead paint poi-

soning yields a kaleidoscope of widely:

varying perceptions. Some evoke cyni-
cism and disillusionment, while others
spark a heightened respect for our judi-
cial and legislative processes and their
ability to respond to the needs of the
less powerful. In the context of one
narrow issue, that of the health hazard
of lead paint in public housing, one
WHA tenant was able to make a dif-
ference by virtue of courage and per-
severance. On the down side, the cliche
that the lack of money has a decided
effect on the progress of litigation was
clearly demonstrated in this case. My
lay-offas astaff attorney and the lack of a
Legal Aid litigation fund certainly resulted
in delay in successfully resolving this
litigation. These factors were, however,
undoubtedly compounded by my lack
of previous federal court litigation ex-
perience, which stymied the quick and
effective dispatch of my responsibilities
in prosecuting this case.

Another negative aspect has been the
cynical response to the problem of child-
hood lead poisoning by some govern-
ment agencies such as HUD as well as
by some public officials. For example, in
speaking several years ago with a muni-
cipal elected official about a funding
mechanism for lead paint abatement in
private rental units, he told me to come
back and talk to him when the parents
of these kids (who are exposed to lead
paint) are registered voters.

On the up side there were the gener-
osity and concern shown by the Dela-
ware Chapter of the ACLU and espe-
cially Executive Director Joan Rosenthal.
These traits were also demonstrated in
full measure by my colleagues at Legal

Aid, who, along with family members

and homeless men, formed a crackerjack
inspection team of volunteers.

Judge Stapleton’s treatment of this
case and its litigants was another bright
spot. Though many lawyers advised that
it would be futile to file a motion for
reargument because such motions are
rarely granted, Judge Stapleton demon-
strated an open mind and withdrew his
previous Decision. Throughout the
course of the lawsuit he never failed to
treat the litigants with courtesy and
respect, patience and good humor.

Finally, the genuine concern and
enthusiastic advocacy on the part of
Representative Carper and Senator Biden
has been in sharp contrast to the cavalier
approach taken by HUD and the pre-
viously described local government of-
ficial. They and their staffs have invested
much time and energy in legislative
efforts to insure greater protection for
the health of children living in public
housing. They are working on behalf of
a constituency that is neither powerful
nor wealthy. It is the merit of the cause
that carries clout with them. This serves
to reaffirm one’s faith in the ability of the
political process to protect the interests
of our less powerful citizens.

The final bright, even luminous image
emerging from this kaleidoscope of
widely varying impressions is that Ima
Jean Jackson’s goal has been reached.
Her dream that no more children living
in WHA family units would be exposed
to lead paint in their homes, a health
hazard from which her son, Stephen,
suffers permanent damage, has become
a reality. When Mrs. Jackson sees child-
ren playing with their toys on the front
porches of public housing units, she can
be reassured that such an innocuous
scene will not result in their hospital-
ization for lead poisoning. Thanks to
Mrs. Jackson, those children may have a
better chance to fulfill their dreams
when they grow up. L

! Plaintiffs contended that L&I had seriously
breached its duty prescribed by the Wilm-
ington Charter and Housing Code to enforce
the lead paint provisions of that Code. When
our suit was filed in 1980, L&I did not even
have a machine to test for lead paint even
though the lead paint ban had been part of
the Wilmington Housing Code since 1968.
We later, however, stipulated to the dismis-
sal of our claims against L&I because of its
defense of prosecutorial immunity. L&I has
since acquired and continues to use two
lead paint inspection machines.

2 WHAwas established pursuantto 31 Del C
§4301 as a state agency. It also receives
federal funding from HUD and is thus sub-
jectto federal laws and regulations governing
HUD-subsidized housing.

3 The Jacksons filed a personal injury lawsuit
against WHA, which was recently settled.
WHA agreed to pay $150,000 for Stephen’s
medical and special educational expenses
related tolead poisoning. The Jacksons were
represented by the firm of Jacobs and
Crumplar.
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IMPORTANT ANNOUNCEMENT

Working in close cooperation with CNA and its National Managing
General Agent, Poe & Associates, PLI has arranged for CNA
to become a filed carrier for Lawyers Professional Liability Insur-
ance in the State of Delaware. Special thanks should go to David
Levinson, Insurance Commissioner, and the Delaware Insurance
‘Department for their expeditious ratification of CNA'’s presence.

The Delaware Bar Association should also be commended for its

support and guidance in facilitating CNA’s entry into the Delaware
marketplace which requires the presence of a Lawyers Professional

Indemnity underwriter of the quality and experience of CNA
and Poe.

We are pleased to be Lawyer’s Protector Plan Administrator for the
State of Delaware.

KNOWLEDGE e INNOVATION e SERVICE
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Liability

Insurance, Inc.

a division of Zutz and Company, Ltd.

300 Delaware Ave. ® P.O. Box 2287 ® Wilmington, DE 19899 e (302) 658-8000
119 South Easton Road ® Glenside, PA 19038
39 Botolph Lane ® London, EC3R 8DE e England
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