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Blood On Our Hands:
Should A Civilized
Society Tolerate
Boxing?

Victor F. Battaglia

Sign of bope: In a press conference beld
in January, Wilmington boxer Henry
Milligan announced bis retirement from
the ring. The well-educated Milligan is
also sensible in electing not to transform
bimself into a walking vegetable for the
delectation of beer-swollen sadists.

The Editors

BAR FOUNDATION CORNER

The noise of the crowd echoes off the walls. The spectators have gathered to view
the excitement. Accompanied by trainers, the contestants enter the ring located in
the middle of the arena. In preparation for the match, the fighters have endured
training exercises to develop and strengthen their muscles. The contest is regulated
by a centralized management. A referee presides over the fight; his decisions are
final. As the fight begins, the crowd cheers for their favorite fighter hoping the next
strike will tell the end for his opponent. Suddenly there is a flurry of activity at the
rear of the enclosure as State Police officers rush onto the scene, The combatants
are taken into protective custody, the operators are arrested, and the barn islocked.
This cockfight has been interdicted. A civilized society will not permit this cruelty.
Parallels to modern day prize fighting are striking.

Most states have outlawed cockfighting. The brutalities of boxing are legal. The
end for the gamecock may come quickly; but the young boxer, if he sugvives, is left
to endure his struggle through a clumsy and confused middle age. Man claims a
higher intelligence separates him from other animals. Yet boxing is allowed!
Spectators gather to watch two men try to knock each other unconscious; succes-
sive blows to the head gradually reducing the boxer’s intelligence to that of the
gamecock. A cut to the area of the eyes is a similar goal that may shorten the
“sporting event”. Often a boxer will concentrate on a small cut in an attempt to
make it more dangerous for his opponent to continue,

As in cockfighting and dueling, the primary goal is to inflict injury. Boxing is the
only modern sport which not only fails to penalize but rewards efforts to hurt
someone. The object of each boxer and the hope of each excited fan is a knockout
blow, which is itself a concussion or more severe brain injury, or the infliction of a
cut that makes it impossible for the opponent to continue. Even a technical
knockout (TKO) in most instances indicates that the victim has suffered a cerebral
concussion. Quite plainly, as previous opponents of boxing have put it, “the intent
ofboxingis wrong.” In all other sports the intention to inflict harm on an opponent
is illegal and severely penalized. In boxing if a fighter is dazed, the crowd screams
for the kill.

The World and Canadian Medical Associations have urged that boxing be
banned. The American Medical Association referred the matter to its Council on
Scientific Affairs. The Council concluded that boxing is a dangerous sport that can
result in long term brain damage or death. While some members of the Council on
Scientific Affairs favored banning boxing, the majority viewed such action as
unrealistic. In reaching this decision, the Council criticized current studies linking
boxing to brain damage for the failure to account for the possible confounding
effects of excessive alcohol or other drug use, sexually transmitted diseases, the
aging process, the failure of these studies to use a suitable control group, and the
failure to test a group of boxers who boxed subsequent to the institution of medical
surveillance measures in 1950. Proponents of boxing argue that findings of brain
damage merely are signs of minimal education or, if actual brain damage is found,
it is simply an occasional occurrence in a poorly skilled boxer.

In response to these arguments, Dr. Casson of the Division of Neurology,
Department of Medicine and the Department of Neurology, SUNY at Stony Brook
and other expens conducted a study published by the American Medical Asso-
ciation in May, 1984. The study examined a test group of 13 ex-professional boxers,
two active professional boxers, and three active Golden Glove amateur boxers.
None of the subjects had known substance abuse, neurological, psychiatric, or
medical illnesses. Their average age was 36 years. Their average educational level
was grade 12. All of the subjects were employed full time in civil service, education,
or private industry. Every subject in the study was active after the institution of
modem medical controls. (Fifteen of the sixteen boxers fought after 1960.) The test
group included champions as well as mediocre boxers. The study employed four
different tests to detect the existence of brain damage: EEG, CT scan, neurological

(Continued on page G)
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Bar Foundation Corner
(Continued)

exam, and neuropsychological test battery. A control group was not necessary
because each fighter’s score on each test was compared with the established norm
for the general population. The results: 87 percent (13 of 15) of the professional
boxers had an abnormal score on at least two of the four tests, unequivocal
evidence of organic cerebral dysfunction. Every fighter bad abnormal results on at
least one of the neuropsychological tests. The study also showed a strong correlation
between the number of fights and the likelihood of brain damage; the longer the
boxing career, the greater the chance of injury. The results irrefutably establish the
link between professional boxing and brain damage. Thus, brain damage is an
expected result of a professional boxing career.

A punch to the boxer's head may result in brain damage leading to death. In
other cases, each punch in conjunction with a career of other punches may slowly
accumulate damage causing the brain to atrophy. A professional boxer is capable of
throwing a punch with a force exceeding 100 gravity. Slow motion camera scenes
depict the sharp punch as it strikes the head contorting the face, snapping the neck
back and propelling droplets of sweat from the boxer’s face. Networks repeat the
dramato the delight of the T.V. fan. As the punch slams against the boxer’s head, the
soft brain glides and twists within the skull ripping blood vessels and nerve fibers
and smashing the brain with a whiplash effect against the rigid skull. This effect has
been compared to water in a bucket which is sharply kicked or the yolk of a raw egg
A suddenly shaken. The greater the acceleration of the head, the more violently the

Enjoy the perfect fit l&:ain twlists and s;;irﬁs wli(‘lk]\lin the skuli arl;d hence tﬁle greater th;: }b;rali)n damage. If

. : . e acceleration of the skull is particularly severe, the twisting of the brain may rip

of Wright & Simon Clothing. the connecting veins of the brain and skull. The hemorrhaging veins create a
massive build-up of blood between the brain and skull, a hematoma. As it expands,
For over fifty-one years, business and the hematoma squeezes the brain to death. An example of this form of deadly brain

_ professional men have recognized and damage occurred to Duk Koo Kim in November, 1983. Duk Koo Kim died of a
appreciated the value, comfort and subdural hemorrhage suffered in a fight with Boom Boom Mancini. It is neither this
personal fit of Wright & Simon’s fine type of deadly blow nor the knockout blows which pose the statistically greatest

quality clothing. danger. Studies have shown that the cumulative effect of repetitive subconcussive
Whether you are a man who is hard blows to the head pose the greatest long run danger, chronic encephalopathy.
to fit or a man who is hard to please, What the layman refers to as “punch-drunk”, is actually chronic encephalopathy;

Wright & Simon Clothiers is the men’s repegte.d blows to the head cause slowed motor performance, clumsiness, rigidity,
spasticity, memory loss, slowness of thought and personality change. The severity
of brain damage is strongly correlated to the number of bouts in which the boxer
participates and not the number of knockouts or technical knockouts of which he is
a victim.
Chronic encephalopathy is characterized by atrophy of the brain. Repeated
. v ] 5 blows to the head cause the brain to shrink in size. Enlarged ventricles, cavum
impeccably tailored just for you. septum pellucidum, and deep pockets extending down from the brain surface
.And, you choose from over twenty- characterize the atrophy. The enlarged ventricles and the appearance of the cavum
four' of the finest names in men’s | seprum pellucidum signify the inner atrophy of the brain, while the deep pockets -

store for you.

Our master tailors fit and alter each
garment to perfection. If you prefer,
you may use our Custom Fitting Ser-
vice for a suit that is superbly cut and

clothing and haberdashery. ‘ on the brain’s surface indicate the outer atrophy of the brain. In essence, the brain
' shrinks from all sides. Further, chronic encephalopathy is a progressive condition;
Use our *"No Interest’” 90-Day charge: once established, it is not reversible. The condition steadily advances even though

pay 1/3 per month or use MasterCard,

VIS, WSES or  American Expross. the boxer stops fighting. Since brain tissue does not regenerate, the atrophied cells

are lost forever. Experts agree that headgear would be ineffective to prevent

Serving you since 1935 chronic encephalopathy. Sports Hlustrated reported in April, 1983 that a CT scan
SR performed c.)nvAli in July, 1981 clearly depiqed a cavum septum pellucidum, an
@\ b . $§ M§ enlarged third stntrlcle as well as other signs of brain damage or a'trophy. In
\ x’i NLZN \ October, 1984 Time magazine reported that Ali, age 42, was experiencing slurred
Dy M speech, loss of coordination, reduced muscle strength and a persistent feeling of

fatigue. Not even the once proud Ali who “floated like a butterfly and stung like a

911 Market Street On The bee” seems immune from the effects of a career in boxing.
Mall, Wilm. - 658-7345 Modern studies confirm the “punch-drunk” syndrome. One who pursues a
Open Friday Evenings - Free Validated career in boxing can expect to experience chronic encephalopathy. The question
Parking 9th & Shipley Streets becomes should society permit boxers to sell their well-being to boxing fans who

pay to watch men deliberately harm each other. Proponents of boxing argue that
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society should not stand in the way of the boxer’s voluntary decision. But, the
decision to-box is often made at a young age and without benefit and under-
standing of the grave consequences. Next, boxing proponents claim that boxing is
the only way for some to make it out of the ghetto. However, of the multitudes of
young men who venture a career in boxing few make ittothe top. Therest areleftto
become battered sparring partners never to realize the goal for which they sacri-
ficed their minds. Even those who make it to the top suffer the consequences that
inevitably follow repeated physical abuse.

Boxing is a humiliating, degrading abuse. It should be outlawed, and those who
engage in it orwho aid and abet those who participate or who conspire to permit it,
should be prosecuted just as they would be if they conspired to assault, maim, or kill
outside the ring.

There are other ways to sell beer and to fill gambling casinos. We should turn
away from boxing—a morally reprehensible activity. The consent of the parti-
cipants is no more a validating factor than is the consent of the prostitute to the
actions of the pimp or the addict to the actions of the drug dealer.

Delaware should take the lead. It should find boxing to be a danger to the
participants and illegal. We've done as much for the chickens! n
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Alimony

Will the First State Please Join
The Rest of the Nation?

Aida Waserstein and Christine K Demsey

I. Delaware Law Now

The present Delaware statute, Sec-
tion 1512 of Title 13 of the Delaware
Code Annotated, provides that the Family
Court may grant alimony to a depen-
dent spouse regardless of gender. A
dependent spouse is one who does not
have sufficient property or income to
provide for his or her reasonable needs.
Although it has been traditionally as-
sumed that only women are the ones
who benefit from this law, men have
been awarded alimony when their in-
comelevels are lower than those of their
wives.

It can be expected that more men will
be eligible for alimony in the near future.
Today, 53 percent of the work force is
female, and among two thirds of young
married couples aged 25 to 34 both
husbands and wives work. This figure
was only 47 percent in 1973, According
to a Census Bureau study based on 1984
income levels released in June of 1986,
the traditional one earner family ac-
counts for only 25 percent of families,
while 42 percent have two wage earners.
Increasingly, women are moving into
work that has been traditionally male.
More and more women are becoming
lawyers, doctors, and executives. A sig-
nificant number are also self-employed.
In the last decade, women have been
going into business at a rate at least four
times greater than that of men. In Dela-
ware, for example, 31.9 percent of non-
farm sole proprietosships were owned
by women and they generated 44.3 per-
cent of the business receipts for such
enterprises in 1980.!

It can also be expected that some
women will continue to receive alimony.
In contrast to European women who
have been gaining on men much more
rapidly than their US. counterparts,

according to Census Bureau figures as
of August, 1985 American women earn
$.64 for each dollar earned by males, up
only one cent since 1939. Swedish wo-
men, on the other hand, average 81
percent of male annual earnings, up
from71 percent in 1970. French women
average 78 percent of men’s average
earnings and Italian women average 86
percent. As American women close the
earnings gap, there will be greater
equality between the sexes in alimony
awards.

Unlike child support, which is based
primarily on the children’s needs and is
not taxable, alimony is based on the
spouse’s needs and is keyed to the
court’s decision regarding property divi-
sion. When alimony is a consideration,
the court will try to strike a balance be-
tween how much of the marital estate is
awarded to each and the amount of
alimony. For example, the court may
grant alimony and a 60/40 split of the
marital property in favor of the depen-
dent spouse. There have been cases,
however, where, despite a disparity of
incomes of as much as $30,000 per year,
no alimony has been granted. There is,
in short, no way to predict the amount
of alimony or the proportion of the

of over twenty years, the alimony award

may be indefinite. However, for mar-
riages of less than twenty years, where
the marriage is not irretrievably broken
because of the respondent’s mental ill-
ness, the court may award alimony for
only two years after the date of divorce.
Many believe that the twenty year rule
is arbitrary and unfair. It treats a nine-
teen year marriage the same as a one
year marriage despite the fact that the
parties have invested a much greater
portion of their lives in their marriage.
In addition, a spouse who has been
dependent for alonger period of time is
less able to increase his or her income. It
is obvious, therefore, that marriages of
different lengths should be treated dif-
ferently. The present statute already
recognizes this to the extent that it in-
structs the court to consider both the
duration of the marriage and the time
necessary to acquire sufficient educa-
tionortrainingto enable the dependent
spouse to find suitable employment.
However, by arbitrarily distinguishing
between marriages of less than twenty
years and those that are longer, the
statute artificially ties the hands of Family
Court judges and limits their ability to
evaluate each case on its merits.

II. What Other States Provide

Except for the State of Texas, Dela-
ware has the most restrictive alimony
statute. As the accompanying table shows,
except for Delaware and Indiana, the
duration of an alimony award is within
the discretion of the Court. Of course,
each statute requires that the party to
whom alimony is awarded be depen-
dent on the other spouse. And, even
though the duration of alimony may be
indefinite, an award can be modified or
terminated on substantial change of the

The proposed statute also extends new protections to the payee. It
requires the court to consider any financial or other contribution
made by either party to the education, training, vocational skills,
career or earning capacity of the other.

marital estate that a dependent party
can expect to receive. The court con-
siders each case on its merits and makes
its decision accordingly.

Alimony ends upon remarriage, co-
habitation of the payee, or the death of
either party. The length of the award in
Delaware is set by statute. In marriages

parties’ financial circumstances, as well
as on the death of either spouse, the
remarriage of the payee, and in many
cases, the payee’s cohabitation with a
new partner. The Delaware statute, like
many throughout the country, has a list
of criteria for the judge’s review. This
aids not only the judge but the attomeys
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Alimony
The First State
(Continued)
and the parties in evaluating whether or
not alimony should be considered. The
guidelines set forth very similar criteria.
In the majority of statutes, the judge can
consider the length of the parties’ mar-
riage. Delaware is the only state, though,
that directly ties in the length of the
marriage to an award of alimony.

As you will note in the table, a few
states confine an award of alimony to
the wife.? In an attempt to avoid paying
alimony, a gentleman in Alabama chal-
lenged the Alabama statutory scheme,
which did not require wives to pay
alimony. The Supreme Court, in Orr v.
Orr 440 US 268, 99 S.Ct. 1102, 59 L.Ed.
2nd 306 (1979), held that, to withstand
scrutiny under equal protection, classi-
fication by gender must serve an im-
portant governmental objective and
relate to the achievement of that objec-
tive. No longer can a woman be con-
sidered destined only for the home and
child rearing and the male for the
market place and the outside world. The
Supreme Court ruled that the use of
gender instead of financial ability and
need was discriminatory. Any states that
have not yet made their statutes gender
neutral will probably do so in the near
future or suffer the repercussions from
statutes overturned on constitutional
grounds.

III. What The Proposed
Alimony Law Provides

During this session, the Delaware
Legislature will consider a bill that seeks
to amend the present alimony law. The
bill eliminates the arbitrary two year rule
for marriages that are less than twenty
years. Instead, it provides that a depen-
dent person is eligible for alimony up to
the length of the marriage for marriages
less than twenty years. This is an im-
provement, because the length of the
payments is in direct proportion to the
length of the marriage, which is more
consistent with the existing legislative
mandate that the court consider the
duration of marriage when awarding
alimony.

The proposed law protects the payor
in several ways. First, it codifies the
existing case law, which requires that
the payee become self-supporting. It

Article and Chart
(Continued on page 47)

State Alimony Statutes Compared

PERIOD STATUTORY
STATE ALIMONY OF TIME GUIDELINES LIMITATIONS
Alabama yes indefinite no none
Alaska* — — — —
Arizona yes indefinite yes none
Arkansas yes indefinite no none
California yes indefinite yes none
Colorado yes indefinite yes none
Connecticut yes indefinite yes none
Delaware yes - 2 years for yes none
marriages less
than 20 years,
then indefinite
Dist. of yes indefinite no none
Columbia
Florida yes indefinite yes Can consider
adultery of
spouse seeking
Georgia yes indefinite yes Must prove
adultry or
desertion
Hawaii yes indefinite yes none
Idaho yes indefinite ues Decree must be
for an offense,
innocent is
allowed
Llinois yes indefinite yes none
Indiana yes indefinite no .
Iowa yes indefinite yes none
Kansas yes 121 months, no none
periods can
be extended
Kentucky yes indefinite yes none
Louisiana yes indefinite no none
Maine yes indefinite no none
Maryland yes indefinite yes none
Massachusetts yes indefinite yes none
Michigan yes indefinite no none
Minnesota yes indefinite no none
Mississippi yes indefinite no none
Missouri yes indefinite no Wife if decree
in her favor
Montana yes indefinite yes none
Nebraska yes indefinite yes none
Nevada yes indefinite no Modifiable if
entered after
7/1/75
New Hampshire yes 3 year period no To wife
extendable
New Jersey yes indefinite no none
New Mexico yes indefinite no none
New York yes indefinite yes none
North Carolina yes indefinite no Can consider
: misconduct
North Dakota yes indefinite no none
Ohio yes indefinite yes none
Oklahoma yes indefinite no none
Oregon yes indefinite yes none
Pennsylvania yes indefinite yes Can consider
misconduct
Rhode Island yes indefinite yes Can consider
misconduct
South Carolina yes indefinite no No to adul-
terous spouse
South Dakota yes indefinite no none
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Ellern S. Meyer

Family Law practitioners know it as
the 2/20 Rule: a dependent party can-
not receive more than two years of
alimony after the dissolution of a marri-
age unless the marriage has lasted for
more than twenty years. The only ex-
ception to that harsh rule is where
mental illness has been alleged in the
divorce petition and found to be the
reason that the marriage has been irre-
trievably broken. The mentally ill de-
pendent party can then receive alimony
for more than two years, regardless of
the length of the marriage (13 DelC
§1512 (a) (2)).

The complete text of the current ali-
mony law is as follows:

(a) The Court may grant alimony for a
dependent party as follows:

(1) Temporary alimony for either
party during the pendency of an action
for divorce or annulment;

(2) Alimony for a respondent com-
mencing after the entry of a decree dis-
solving an irretrievably broken marri-
age characterized by mental illness; or

(3) Alimony for a petitioner, or for

a respondent who does not qualify for
alimony under paragraph (2) of this
subsection, commencing after the entry
of a decree of divorce or annulment but
not to continue for more than 2 years
after marriage dissolution unless the
parties were married for more than 20
years.
(b) A party is dependent if the party or
someone on behalf of the party shall
aver in an affidavit of dependency filed
in the action and shall prove by a pre-
ponderance of the evidence that such
party:

(1) Is dependent upon the other
party for support and the other party is
not contractually or otherwise obligated

Alimony Reform:
Facing Up To Reality

to provide that support after the entry of
a decree of divorce or annulment;

(2) Lacks sufficient property in-
cluding any award of marital property,
to provide for the party’s reasonable
needs; and

(3) Is unable to support himself or

herself through appropriate employment
or is the custodian of a child whose
condition or circumstances make it ap-
propriate that the custodian not be re-
quired to seek employment outside the
home.
(c) The alimony order shall be in such
amounts and for such time, except as
limited in time under subsection (a) of
this section, as the Court shall deem just
without regard to marital misconduct
and after considering all relevant factors
justified by the evidence, including:

(1) Financialresources of the party
seeking alimony including marital prop-
erty apportioned to him or her, and his
or her ability to meet his or her needs
independently, including the extent to
which a provision for support of a child
living with such party includes a sum for
that party as custodian;

(2) Time necessary to acquire suf-
ficient education or training to enable
the party seeking alimony to find appro-
priate employment;

(3) Standard of living established
during the marriage;

(4) Duration of the marriage;

(5) Age, and the physical and emo-
tional condition of the party seeking
alimonys;

(6) Ability of the other party to
meet his or her needs while meeting
those of the party seeking alimony; and

(7) Tax consequences.

(d) A party who has contractually waived
or released his or her right to alimony
shall have no remedy under this section.

In Michael JF. v. Carmella LE, Del.
Supr., 437 A.2d 579, 580 (1981), a recent
case that construes the Delaware ali-
mony statute, the Delaware Supreme
Court held unequivocally that in a less-
than-twenty-year marriage, “a grant of
alimony may not continue for more than
two years after the entry of the divorce
decree.”

In Michael JF. v. Carmella LF. the
dependent spouse sought alimony for a
two-year period beginning at the time
of the hearing on the ancillary matters,
rather than at the time the divorce was
granted. Had the dependent spouse pre-
vailed, alimony would have continued
for ten months beyond the two-year
anniversary of the divorce. The request
for the additional alimony was denied.

The 2/20 Rule was signed into law on
July 13, 1979 and is rumored to be the
direct result of action taken by the legis-
lature on behalf of a man who was mar-
ried 19 years.

The “official” explanation given for
the 2/20 Rule was that at the time it was
passed, a spouse could obtain Social
Security benefits in the right of the other
spouse, if the marriage had lasted twenty
years or more. Today there is no twenty-
year requirement for spousal Social Se-
curity benefits.

The statute that passed in Dover in
1979 was actually an amendment to a
Family Law Committee bill intended to
cure an unintended result under the old
statute (i.e., alimony could not be re-
ceived by the petitioner if the grounds
forthe divorce were misconduct or volun-
tary separation). :

As far back as 1980, the Family Law
Committee, with the approval of the
Delaware State Bar Association, began
to work on alleviating the harsh 2/20
Rule. So far, the Committee® has been
unable to obtain passage of corrective
alimony legislation.

Before 1979 unlimited alimony was
available to the respondent in any peti-
tion seeking divorce for incompatibility,
regardless of the length of the marriage.

OnJanuary 10, 1985, at the beginning
of the session of the General Assembly
in Dover, the Family Law Commission
introduced House Bill No. 2, which
would have made changes throughout
Title 13 (the domestic relations section
of the Delaware Code). The proposed
alimony statute read as follows:

* Now the “Section on Family Law’.
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(a) The Court may award interim ali-
mony to a dependent party during the
pendency of an action for divorce or
annulment.

(b) The Court may award alimony to a
dependent party, but only as long as he
orshe remains dependent, in an action for
divorce or annulment after the entry of a
final decree of divorce or annulment.
() A party may be awarded alimony
only if he or she is a dependent party in
that he or she:

(1) Is dependent upon the other
party for support and the other party is
not contractually or otherwise obligated
to provide that support after the entry of
a decree of divorce or annulment;

(2) Lacks sufficient property, in-
cluding any award of marital property
made by the Court, to provide for his or
her reasonable needs; and

(3) Is unable to support himself or

herself through appropriate employment
or is the custodian of a child whose
condition or circumstances make it ap-
propriate that he or she not be required
to seek employment.
(d) The alimony order shall be in such
amount and for such time as the Court
deems just, without regard to marital
misconduct, after consideration of all
relevant factors, including, but not limited
to:

(1) The financial resources of the
party seeking alimony, including the
marital or separate property apportioned
to him or her, and his or her ability to
meet all or part of his or her reasonable
needs independently;

(2) The time necessary and expense
requiredto acquire sufficient education or
training to enable the party seeking ali-
mony to find appropriate employment;

(3) The standard of living estab-
lished during the marriage;

(4) The duration of the marriage;

(5) The age, physical and emotional
condition of both parties;

(6) Any financial or other contri-
bution made by either party to the edu-
cation, training, vocational skills, career
Or earning capacity of the other party,

(7) The ability of the other party to
meet his or her needs while paying
alimony;

(8) Tax consequences; and

(9) Any other factor which the

~C9urc expressly finds it just and appro-
priate to consider.

(€) Any person awarded alimony has a
continuing  affirmative obligation to
make good faith efforts to seek appro-

priate vocational training, if necessary,
and employment unless the Court speci-
fically finds, after a hearing, that itwould
be inequitable to require a person
awarded alimony to do so (i) at any
time, due to (A) a severe and incapaci-
tating mental or physical illness or dis-
ability or (B) his or her age, or (ii) im-
mediately, after consideration of the
needs of a minor child or children living
with him or her.

(H) A party who has waived or released
his or her right to alimony in writing
before, during or after their marriage

shall have no remedy under this section.
() Unless the parties agree otherwise
in writing, the obligation to pay future
alimony is terminated upon the death of
either party or the remarriage of the
party receiving alimony and shall be
suspended during any period of time
during which the party receiving ali-
mony cohabits with another person not
related to him or her by blood or marri-
age, but may be reinstated by the Court
upon the cessation of such cohabitation.
As used in this section, ‘cohabitation’
means residing with an adult of the
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Alimony Reform
(Continued)

same or opposite sex, if the parties hold
themselves out as a family unit or cou-
ple, whether they have sexual relations
with each other or not and whether the
relationship confers a financial benefit
on the party receiving alimony or not. A
party receiving alimony shall promptly
notify the other party of his or her re-
marriage or cohabitation.

(h) If the Court does not equitably dis-
tribute the marital portion of a pension
or other employee benefit of one or
both of the parties’ as property pursuant
to §1513, it may order one party to pay
all or part of the marital portion of his or
her pension or other employee benefits
to the other party if, as and when re-
ceived by him or her as alimony without
regard to the requirements of subsec-
tions (b), (c), (e) or (g) above, except
that the obligation to make such pay-
ments shall terminate upon the death of
either party unless the parties agree
otherwise in writing.

The bill languished in the General Assem-
bly and did not pass.

On May 8, 1985, the proposed changes
in alimony were deleted from House
BillNo. 2 and reintroduced as House Bill
No.207. By December the bilt had passed
the House with three amendments, two
ofwhichwere “housekeeping”and one
which removed the definition of co-
habitation. House Bill No. 207 then was
sent to the Senate. It never came up fora
vote.

The Family Law Commission hadbeen

established in 1984 as a result of a re-
commendation by the Blue Ribbon Task
Force created by Governor DuPont on
February 2, 1983, in response to a re-
quest by Mary Moore Williams of New
Castle County that the family law of the
State of Delaware be studied and re-
vised, with a sensitivity to the current
needs of the citizens of Delaware.
- At the time that House Bill No. 2 was
introduced in 1985, the Federal tax law
had changed the definition of alimony
for tax purposes.

Code Section 215 of the Internal Rev-
enue Code allows the deduction of ali-
mony payments from gross income by
the payor and taxability of payments
received by the payee.

The Deficit Reduction Act of 1984
(DEFRA) made major changes to what
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was considered alimony for tax purposes.
Because so many marital property settle-
ments were treating marital assets trans-
ferred to the dependent spouse as ali-
mony, in order for the higher income
eamer to reap tax benefits, DEFRA put
strict limitations on what could be char-
acterized as alimony.

Under DEFRA4, in order for payments
to qualify as alimony for tax purposes,
they had to meet the following require-
ments (as defined under Section 71(a)):

1. The payment had to be in cash (as
opposed 1o stocks, etc.)
2. The payment could not be character-
ized as anything other than alimony
(e.g., child support).
3. The parties could not be members of
the same household.
4. The payments had to cease upon the
death of the recipient; if the payments
were pursuant to a separation instru-
ment, the instrument had to so state.
5. Payments in excess of $10,000.00 per
year had to be made in each of the six
post-divorce calendar years to qualify as
alimony. If annual payments decreased
by more than $10,000.00 during the six-
calendar-year period, there would be a
recapture of excess alimony.
6. Payments of $10,000.00 or less could
be paid over a period of less than six
years and still qualify as alimony. The
The Family Law Commission, recog-
nizing that the Delaware limitation of
wo years of alimony for a less-than-
twenty-year marriage was inconsistent

with the IRS requirement of six calendar
year payments of yearly amounts in ex-
cess of $10,000.00 in order to be deemed
alimony, sought passage of House Bill
No.2/House Bill No. 207. Their efforts
came to naught.

Because the Delaware legislators
could not accept discretion in alimony
awards, even with the guidelines pro-
vided in the two versions of the bill, they
would not pass the proposed changes.
As of January 1, 1987, when the Tax
Reform Act of 1986 (no acronym as yet)
took effect, the taxation of alimony
underwent yet another change. Because
of the inherent problems in continuing
alimony payments for six calendar years,
that requirement was deleted. Recapture
of excess alimony could only be avoided
for annual payments in excess of
$15,000.00 if the payments were made
over three post-separation calendar
years.

“Calendar years” allows a shortening
ofthe payment period to less than six—
or three—years. For example, an initial
payment can be made in 1987, The final
payment can be made in 1989. The actual
passage of time can be exactly two years,
but for purposes of the Tax Reform Act
of 1986, the three-calendar-year require-
ment has been met.

Mercifully, the Tax Reform Act of 1986
puts Delaware alimony law in compli-
ance with the new federal income tax
requirement for alimony recapture avoid-
ance because our statute mandates a
payment of no more than two years

from the date the decree is final for a
less-than-twenty-year marriage. In the
example in the previous paragraph,
both the IRS three-calendar-year re-
quirement and the Delaware two-year
requirement are met as long as the two
years of payments end in a third calen-
dar year.

The Tax Reform Act of 1986 elimin-
ates the written specification that pay-
ments terminate at the death of the
payee as long as the law of the juris-
diction requires alimony to cease at the
payee’s death; if that is “good news”,
then the “bad news” is that the re-
quirement is deleted only for divorce or
separation instruments executed after
December 31, 1984,

Recapture is a devious resort to sub-
sequent behavior to increase taxes al-
ready paid. The IRS will “recapture”
taxes unpaid on amounts that should
have been taxed previously, but were
not. For example, using the Tax Reform
Act of 1986’s three-calendar-year thres-
hold, rather than the outdated six-calen-
dar-year threshold, and using the
$15,000.00 floor, rather than the
$10,000.00 floor, a hypothetical recap-
ture would be as follows:

1. $50,000.00 alimony payment—
first year

2. $20,000.00 alimony payment—
second year

3. Nothing
The recapture amount will be $5,000.00

from the second year (the excess over
$15,000.00) plus $27,500.00 for the first

9 AM - 9 PM
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The gifted Ellenn Meyer is rapidly be-
coming a regular contributor to this
magazine. Her article on the bistory of
the American Civil Liberties Union in
Delaware appeared in the Fall 1986
issue. It is with great pleasure that we
welcome ber back to these pages. Ms.
Meyer conducts an extensive practicein
domestic relations law.

Alimony Reform
(Continued)

year (the excess of $50,000.00 over the
sum of $15,000.00 minus $7,500.00).
(The $7,500.00 is the average difference
for years two and three after reducing
the payments by the $5,000.00 recap-
wred from year two, making the amount
to be averaged $15,000.00.)

Confused? Try a simpler illustration:

1. $50,000.00—first year alimony

payment

2. zero—second year alimony

payment

3. zero—third alimony payment
$35,000.00 will be recaptured; tax will
have to be paid by the alimony payor on
that amount.

Recapture was introduced to prevent
“front loading” of payments, which could
be characterized as alimony and there-
by allowable as an alimony deduction to
the payor.

The exceptions to recapture are the
death, remarriage or cohabitation of the
recipient, all of which would end the
requirement that alimony be paid.

2002 W. 14th St.
Wilm., DE 19805
(302) 652-3480
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SImon
Master
& Sidlow

Certified Public Accountants :

308 S. State St.
Dover, DE 19901
{302) 734-3400

With the repeal of the six-year recap-
wre rule and the replacement by the
three-year recapture rule, divorce or
separation instruments executed prior
to January 1, 1987, may be modified in
order to meet the less stringent three-
year recapture rule requirement, if the
modification expressly provides that
three-year, not six-year, recapture rules
apply.

Under the Tax Reform Act of 1986, if a
divorce or separation instrument exe-
cuted before 1987 is not maodified to
make the three-year recapture rule apply,
then the six-year recapture rule will
apply, but only with respect to the first
three post-separation years. Welcome
to “tax simplification™!

What effect will the Tax Reform Act of
1986 have on alimony payments? That is
hard to determine at this point. Because
with a lower tax rate, the payorwill pre-
sumably have more disposable income,
alimony payments could be more gen-
erous under the Tax Reform Act 0f 1986.
So, 100, since tax rates are lower, the
payee would pay less tax on alimony
received so would realize more net in-
come from alimony payments. However,
both of those facts are affected by the
loss of tax shelters, which may mean less
disposable income for the payor and
with lower rates taking less of the payee’s
alimony, the alimony payments could
be reduced accordingly.

One fact is certain, however: There is
no longer a requirement that large
amounts of alimony be paid for a min-
imum number of years to be deemed
alimony by the IRS. A post-separate-
residence, three-calendar-year bench-
mark, however, is advised for payments
in excess of $15,000.00 per year to avoid
recapture.

Because of the change to the three-
calendar-year alimony rule by the Tax
Reform Act of 1986, there is no longer a
pressing income tax need for a:change
in the Delaware alimony law for those

" who pay substantial amounts of alimony

after a less-than-twenty year marriage.
However, economic hardship remains
in the two-year limitation for the depen-
dent spouse in a long-term marriage of
less than twenty years.

The Sections on Family Law and on
Women and the Law of The Delaware
State Bar Association are in the process
of drafting an alimony statute to present
to the legislature this term. The statute
as proposed by the two sections differs
from that proposed in House Bills Nos. 2
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and 207 inthat discretion in the alimony
award is limited by the length of the
marriage, until the parties have been
married twenty years.

The statute reads as follows:

A AWARD OF ALIMONY

1. The Court may award interim ali-
mony to a dependent party during the
pendency of an action for divorce or
annulment.

2. A party may be awarded alimony only
if he or she is a dependent party after
consideration of all relevant factors con-
tained in §1512 (A) (3) (a)-(j), in thathe
or she:

(a) Is dependent upon the other
party for support and the other party is
not contractually or otherwise obligated
to provide that support after the entry of
a decree of divorce or annulment;

(b) Lacks sufficient property, in-
cluding any award of marital property
made by the Court, to provide for his or
her reasonable needs; and

(©) Is unable to support himself or

herself through appropriate employment
or is the custodian of a child who con-
dition or circumstances make it appro-
priate that he or she not be required to
seek employment.
3. The alimony order shall be in such
amount and for such time as the Court
deems just, without regard to marital
misconduct, after consideration of all
relevant factors, including, but not
limited to:

(a) The financial resources of the
party seeking alimony, including the
marital or separate property apportioned
to him or her, and his or her ability to
meet all or part of his or her reasonable
needs independently;

(b) The time necessary and expense
required to acquire sufficient education or
training to enable the party seeking ali-
mony to find appropriate employment;

(¢) The standard of living estab-
lished during the marriage;

(d) The duration of the marriage;

(e) The age, physical and emotional
condition of both parties;

() Any financial or other contri-
bution made by either party to the edu-
cation, training, vocational skills, career
or earning capacity of the other party;

(g) The ability of the other party to
meet his or her needs while paying
alimony;

(h) Tax consequences;

(i) Whether either party has fore-
gone or postponed economic, educa-

tional or other employment opportun-
ities during the course of the marriage;
and

(j) Any other factor which the Court
expressly finds is just and appropriate to
consider.

B. LIMITATIONS

1. Duration of alimony award. A person
shall be eligible for alimony for up to a
period of the length of the marriage
with the limited following exception:

If a party is married for 20 years or
longer, there shall be no time limit as to
his or her eligibility; however, the fac-
tors contained in subsection 1512(A)(3)
shall apply and shall be considered by
the Court.

2. Duty to become self-supporting. Any
person awarded alimony has a contin-
uing affirmative obligation to make
good faith efforts to seek appropriate
vocational training, if necessary, and
employment unless the Court specifically
finds, after a hearing, that it would be
inequitable to require a person awarded
alimony to do so (i) at any time, due to
(A) a severe and incapacitating mental
or physical illness or disability or (B) his
or her age, or (ii) immediately, after
consideration of the needs of 2 minor
child or children living with him or her.

3. Waiver. A party who has waived or
released his or her right to alimony in
writing before, during or after their mar-
riage shall have no remedy under this
section.

4. Termination, Unless the parties agree
otherwise in writing, the obligation to
pay future alimony is terminated upon
the death of either party or the remar-
riage or cohabitation of the party re-
ceiving alimony. As used in this section,
cohabitation means “regularly residing
with an adult of the same or opposite
sex, if the parties hold themselves out as
a couple, and regardless of whether the
relationship confers a financial benefit
on the party receiving alimony.” Proof
of sexual relations is admissible but not
required to prove cohabitation. A party
receiving alimony shall promptly notify
the other party of his or her remarriage
or cohabitation.

Section 2. The provisions of this Act
shall be effective on date of enactment,
and shall apply to all actions filed since
the effective date.

The statute, as proposed by the Bar
Association Sections reincorporates most
of the definition of “cohabitation” re-

moved from the Family Law Commis-
sion’s bill and carries over from that bill
an affirmative duty on the part of the
recipient to become self-supporting,
language not in the current alimony law.
So, too, the proposed legislation adds as
factors to be considered in the decision
to award alimony and the amount of the
alimony to be awarded a recognition of
the contribution of each party to the
“education, training, vocational skills,
career or earning capacity” of the other
and any foregone “economic, educa-
tional or other employment opportun-
ities”. The biggest difference, however,
between existing alimony law and the
most recently proposed statute is the
sliding scale of allowable alimony, peg-
ged to the length of the marriage, for
marriages of less than twenty years.

It is to be hoped that alimony law in
Delaware, last changed in 1979, will soon
undergo another sweeping alteration.
Although many years overdue, any
modification in alimony as proposed
thus far will mean that Delaware law will
at last reflect the way people’s lives are
being lived in the late 1980s. ]
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Divorce and Economic Well-being:
The Effects on Men, Women, and Children

Saul D. Hoffman

In 1985, nearly five million families
were headed by single women who were
divorced or separated from their hus-
bands. Another three million families
were headed by women who had never
been married to the fathers of their
children. In all, justunder a quarter of all
families with children were maintained
by single women, more than double the
percentage in 1970. Over a third of the
women and children in female-headed
families in 1985 were classified by the
government as living in poverty.

Recent research by Sandra Hofferth?
suggests what lies ahead, viewed from
the perspective of children. Her projec-
tions show that 70 percent of white
children and 94 percent of black chil-
dren born in 1980 can expect to spend
some time in a family with only one
parent before they reach age 18. The
average white child will spend about
one-third of his or her childhood and
the average black child almost three-
fifths in a single parent family.

Whatever we may think of these tre-
mendous changes in family structure, it
is clear that they will greatly affect the
lives of an enormous number of women,
men, and especially children. The need
to understand the economic impact of
these living arrangements is great.

Most of the findings I discuss below
are based on research that I have done
jointly with Greg J. Duncan of the Insti-
tute for Social Research at the University
of Michigan.? Our work provides a rare
“before and after” glimpse of the eco-
nomic status of all the participants in a
divorce and thus provides direct infor-
mation on how divorce alters economic
well-being. The information is drawn
from a representative national sample
of families (The Panel Study of Income
Dynamics®) and, therefore, provides an
accurate picture of the experience of

©1987 Saul D. Hoffman

men, women, and children in families
undergoing divorce or separation during
the past 10-15 years.

Statistics from a genuinely represen-
tative sample are especially important
in assessing the economic consequences
ofdivorce and in trying to developlegis-
lative and judicial policy. The break-up
of a marriage is an intensely personal
event, and the participants quite under-
standably tend to view it from a rela-
tively narrow perspective, grounded in
their own experiences. It is thus easy to
lose sight of the general nature of the
problem. Statistical summaries may lack
the flesh and blood of real divorce cases,
but they enable us to see clearly which
outcomes are truly typical and which
are not.

lies with a corresponding fall in their
needs, a family’s standard of living falls
by less than its income. Thus, for as-
sessing the economic impact of divorce,
the change in living standards is both
more appropriate and more conserva-
tive than the change in income alone.
Consider, then, the economic well-
being of men, women, and children in
the year preceding the break-up of
marriage. On average, family income
substantially exceeds needs—by about
a factor of three for white families and a
factor of two for black families. That
means they are consuming at an aver-
age level three and two times the pov-
erty level, respectively. There are, of
course, some families and some chil-
drenwho are already in distress—about

Women receiving court-ordered payments actually fared worse
than women with voluntary written agreements, in terms of the
average annual amount due (32290 vs. $2960) and especially in
the amount actually paid ($1330 vs. $2590). That difference is
Dbuzzling: does it reflect differences between the incomes of those
who end up in court and of thosewhbo reach voluntary settlements,
or does it reflect the operation of the legal process.?

Changes in Economic Well-Being

To measure the economic impact of
divorce, we compared the standard of
living of a family in the year before a
divorce with that prevailing in the years
following divorce. Standard of living
means total family income (including
alimony or child suppornt payments when
received or subtracting them when paid)
relative to the needs of the family. The
needs are the official government pov-
erty standard for a family of that size.
Where income is less than needs, the
family is classified as officially poor.
Because divorce leads (at least initially)
to the creation of two new smaller fami-

one-ninth (12 percent) of all children
live in families with incomes low enough
for them to be officially classified as
poor. And nearly a quarter of the black
children live in such families.

For women and children the break-
up of the marriage worsens the picture—
substantially. In the first year following
divorce, the average standard ofliving is
about 30 percent lower than in the year
before. Although the proportionate drop
is similar for both whites and blacks, the
fall in living standards means that the
average black child in a post-divorce
household now has a standard of living
only 30 percent above the poverty level.
The average white child in a post-divorce
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household has a standard of living about
twice the poverty level.

That 30 percent decline in living stan-
dards occurs despite some quite sub-
stantial efforts by many divorced women
to provide increased income for their
families. For example, there is a sub-
stantial increase in their labor market
activity. In the year before divorce,
roughly half of the women were working
1000 hours or more a year. In the year
after divorce, almost three-quarters are.
Because of this increase, their average
earned income rises by over 50 percent.
It is obvious that in the absence of such
actions, the economic impact of divorce
for women and children would be sig-
nificantly larger.

For men the economic impact of di-
vorce is quite different. On average, their
total family incomes do fall somewhat,
both because of the loss of their wives’
earned income and payment of alimony,
child support, or both. But their needs
falleven more and thus their standard of
living in the year after divorce actually
rises slightly—by about 10-15 percent.®
This is true even though a substantial
number of men remarry and often ac-
quire new family responsibilities. Qur
results take account of those changes
when they occur.

Of course, these figures are averages,
and there is a great deal of variation in
the economic consequences. Many do
considerably worse. Nearly a quarter of
all women and children and about a
third of black children find that their
standard ofliving is less than balf of what
it had been in the year before divorce.
For men, the comparable figure is nine
percent, a figure which is itself far from
insignificant. Poverty rates more than
double. Where about one child in eight
was officially poor even when his or her
parents were married, now one child
out of four is in that predicament. For
black children, the percentage is nearly
40 percent.

On the other hand, since a divorce
sometimes coincides with a job pro-
motion or a substantial salary increase
for the mother, and sometimes alimony
and child support payments are ade-
quate or better, the new family’s stan-
dard of living actually improves in the
years after divorce. We found that about
one-fourth of women and children ex-
perience such an increase and that this
improvement tends to be more com-
mon for black women and for low in-
come white women. Presumably this is

so, because their husbands earned less
and the loss of that income is more
easily compensated for by favorable
labor market events.

The statistics that 1 have been dis-
cussing actually refer to the first year
after a divorce occurs. In our study, we
followed the men, women, and children
for five years from the date of divorce, to
see whether things might improve with
the passage oftime as the women found
better jobs, became full-time workers,
and so forth. In fact, we found little
evidence of that. The major adjustments
in labor market activity, for example,
occur almost immediately. Changes there-
after are minor and sometimes offset-
ting—a woman’s earned income does
continue 1o increase, but child support
payments fall as non-compliance rises.
Indeed, the only thing that made a dra-
matic impact on the post-divorce eco-
nomic well-being of the women and
children was remarriage.

Divorce and Welfare

Divorce is one of the main routes by
which women and children enter the
welfare system. Important work by Mary
Jo Bane and David Ellwood” has shown
that divorce is the single most important
cause of an episode of welfare receipt,
accounting for 45 percent of all begin-
nings of stays on welfare. Another 30
percent are due to the birth of a child to
an unmarried woman. Accordingly, the
relative importance of these family com-
position changes should be clear.® In
our work, we found that in the years
following divorce, one-quarter of the
women and one-third of the children
lived in a household receiving at least
$250 ayear in welfare income. For black
children and white children from fami-
lies with below median family income,
the percentage is nearly 50 percent.

Child Support

and Alimony

The data we used do not provide any
information on agreements or court
awards of alimony or child support nor
do they even distinguish between the
two in all of the years that we examined.
They do, however, indicate the extent to
which payments of either kind are being
received. We found that about 40 per-
cent of all divorced women (about 50
percent of all children) received at least
$250 a year in either alimony or child

Doctor Hoffman received his Ph.D.
degree in Economics from the University
of Michigan in 1977 and joined the
Economics Department of the Univer-
sity of Delaware that year. He is cur-
rently an Associate Professor, teaching
courses in economic theory and labor
economics,

In June.198G be presented invited
testimorzy on the economic consequences
of divorce for the Select Committee on
Children, Youth, and Families of the
United States House of Representatives.
Dr. Hoffman’s research includes, in
addition to the economic consequences
of divorce, the economic analysis of
Sfamily structure decisions and the use
and effects of welfare programs. He is the
author of more than twenty articles and
a textbook on labor economics.
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Divorce and

Economic Well-being
(Continued)

support. Not surprisingly, these pay-
ments are more likely to be received,
the higher the pre-divorce family income.
There is also a very substantial difference
by race in the receipt of alimony or child
support; white women were nearly 2%;
times as likely to receive alimony or
child support as black women.
Fortunately, more detailed informa-
tion on child support and alimony, in-
cluding the amounts due and actually
received, is available in a recent Census
Bureau study.” In 1983 (the last year for
which full data are available) just under
half of all women heading families with
dependent children were supposed to
receive child support payments from
absent fathers. (Of those not due sup-
port, over 60 percent are either separated
from or were never married to the ab-
sent fathers. Women who have been
divorced are much more likely to be
due child support). Of those due sup-
port in 1983, only about half (or 25
percent of all families with absent fathers)
actually received the full amount, while
another 25 percent received partial pay-
ment. The remaining 25 percent due
child support received nothing at all.
Roughly 30 percent of all child support
payments due in 1983 were never paid.
In 1983, 65 percent of the women raising

children alone did so without any child
support at all.

There are some other disturbing
findings. The average amount of child
support actually received in 1983 was
$2340 or a bit less than $200 per month.
Butafter adjusting for the effects of infla-
tion, that figure is about 15 percent
lower than the average amountreceived
in 1978. And as a proportion of the aver-
age income of all men, child support
payments averaged about 13 percent.!

of 1984, only 14 percent of ever-divorced
or currently separated women were due
alimony and, of those, only about three-
quarters received at least some portion
ofit. The time trend in alimony is clearly
downward: women divorced before 1970
were far more likely to be receiving ali-
mony payments than women divorced
since that time. Marital property was
received by only 37 percent of women
who had ever been divorced and, of the
other 63 percent who received no mar-

1t is difficult to examine the figures on the economic consequences
of divorce without concluding that there are usually clearly-iden-
tified winners and losers. That the losers virtually always include
children makes the situation that much more serious.

Women receiving court-ordered pay-
ments actually fared worse thanwomen
with voluntary written agreements, in
terms of the average annual amount
due ($2290 vs. $2960) and especially in
the amount actually paid ($1330 vs.
$2590). That difference is puzzling:
does it reflect differences between the
incomes of those who end up in court
and of those who reach voluntary settle-
ments, or does it reflect the operation of
the legal process?

Finally, relatively few women received
either alimony payments or some por-
tion of marital property. As of the spring

ital property, only about one in seven
(14%) received any income from either
alimony or child support.

It is difficult to examine the figures
on the economic consequences of di-
vorce without concluding that there are
usually clearly-identified winners and
losers. That the losers virtually always
include children makes the situation
that much more serious.

The findings about the relative
changes in economic status for men
and women, even net of all alimony and
child support payments, certainly say
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something about the adequacy of those
payments and the financial burden they
typically impose on absent fathers. The
Census figures on compliance, which
indicate that only half of all child sup-
port awards were received in full, are
especially troubling.

Even if child support awards were
more generous, and complete compli-
ance could be obtained, many women
and children would still suffer a decline
in their living standards after divorce,
simply because women continue to fare
more poorly in the labor market than
men. Some of this is due to their often
less continuous labor market activity.
But we know from a great deal of eco-
nomic research that this is more attri-
butable to differences in opportunity
and gender-based treatment. ! In asense,
women gain financially from marriage
by partial access to the income of better-
paid men, and they lose financially when
their marriages are dissolved. That re-
sult is compounded when a woman’s
own labor market prospects are reduced
as a consequence of her marriage, as in
the case of women who stay home and
raise a family.

Finally, in many respects, the worst
economic situation is not that of wo-
men who are divorced, but of those
who have never been married to the
fathers of their children. It is in those
families that child support payments are
rarely even due to be received and
where family income is jowest and pov-
erty among children highest.

!Sandra L. Hofferth, “Updating Children’s Life
Course,” Journal of Marriage and the Family,
February, 1985.

2Qur research was originally published as ‘“Eco-
nomic Consequences of Marital Instability” in
Horizontal Equity, Uncertainty, and Economic
Well-Being, edited by Martin David and Timothy
Smeeding and published by the University of
Chicago Press in 1985. A shorter version, entitled
“A Reconsideration of the Economic Conse-
quences of Marital Dissolution,” appeared in the
Nov., 1985 issue of Demography.

3The Panel Study of Income Dynamics (PSID)

was begun in 1967 as a survey of about 5000
families. Those families, including new families
created by divorce, have been re-interviewed an-
nually since then, thus providing a detailed record
of the changing economic and demographic cir-
cumstances of American families over a period of
almost 20 years. The PSID is widely used in re-
search by economists, sociologists, and demo-
graphers.
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Divorce and

Economic Well-being
(Continued)

41t is not possible to know for certain on the basis

of the information we analyze whether the situ-
ation in Delaware is similar to that of the country
as a whole. In the absence of information to the
contrary, it is probably prudent to assume that
it is.

5The official poverty standard is based on the
minimum cost of obtaining a nutritionally ade-
quate diet (the Department of Agriculture’s
“Economy Food Plan”) for a family of given size
and composition. That dollar amount is then mult-
plied by three for families of three or more and by
a slightly larger figure for smaller families to ac-
count for the typical share of food expenditures in
afamily’s budget. Except for adjustments for infla-
tion, the poverty standard has been held constant
since its inception in 1964. In 1985, the poverty
standard for a family of four was approximately
$10,600.

Q. What weighs 16 pounds, adds virtually no noise, requires
no fuss, runs on exhaust gas and helps turn the Mercedes-Benz
190 D 2.5 Turbo into one of the most potent five-cylinder diesel
sedans on the road today?

A. Its a turbocharger and it blends diesel efficiency with spirited
turbo performance. This coupled with the luxury and prestige
of the Mercedes-Benz 190 series make this automobile one of
the hottest on the market today. There is an excellent selection
available now at Delaware’s largest Mercedes-Benz dealership.

g7
Koyal Imports
3801 Lancaster Pike Route 48)
995-2211

Next to Pathmark, just 12 mile east
uf Route 141 in Wilmington

SQur results for changes in economic status are
not as dramatic as the widely-cited findings of
Lenore Weitzman, presented in her book, The
Divorce Revolution. Using a similar approach to
ours, applied to a sample of divorces which oc-
curred in 1977 in Los Angeles County, Weitzman
reports that the standard of living for women falls
by 73 percent while that of men increases by 42
percent. It appears likely that Weitzman’s num-
bers are, at best, unrepresentative of the rest of the
country and, at worst, the result of a computa-
tional error.

“Mary Jo Bane and David Ellwood, “The Dy-
namics of Dependence,” Final Report to the U.S.
Depantment of Health and Human Services, 1983.

81n a sense, this finding is not very surprising,
since married couples are eligible for AFDC in
very few states and, even then, anumber of restric-
tions apply. The significant point, though, is that
entry into welfare is typically precipitated directly
by a change in family structure, rather than fol-
lowing some years later.

9Child Support And Alimony: 1983,” U.S. Bureau
of the Census, Current Population reports, Series
P-23, No. 141, july, 1985. The figures reported
include both voluntary agreements and court
awards, unless otherwise indicated.
0This figure is based on overall averages and not
on a direct comparison of actual child support
paid by an absent father and his own income. It
thus needs to be interpreted cautiously, but it is
suggestive.

"The best estimate is that roughly 40 percent of
the difference in average earnings between men
and women can be attributed to differences in
their labor market activity, and the other 60 per-
cent unrelated to differences in apparent skills
and commitment. |
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The Divorce Bind:
Temporarily Indigent Women

Shirley C. Horowitz

The Otber America, a powerful book
by Michael Harrington, described the
poor in our country twenty years ago. If
you compare what is happening now,
two decades later, you will notice that it
is a changing neighborhood. The men
are moving out and women and chil-
dren are moving in. Now the buzz
words are “The Feminization of Pov-
erty.” Whether as widows, divorcees, or
battered and abused spouses, the num-
ber of women with children living in
poverty has increased dramatically. Once
poor, the family maintained by a wo-
man is at least ten times more likely
to remain poor than the disadvantaged
two-parent family. In fact, it is often
stated that many married women are
justa husband away from poverty. Upon
the breakup of a marriage, the income
of the woman and her children fails on
the average 73 percentwhile the father’s
increases 42 percent.

The members of the Delaware State
Bar Association who accept pro bono
referrals from Delaware Volunteer Legal
Service (DVLS) to represent poor wo-
men have made a tremendous effort to
stabilize their situation. But the case
load is shaped by an overwhelming call
for representation in Family Court. The
clients accepted by DVLS must meet a
standard of 125 percent of the poverty
level. A continuing problem both DVLS
and Community Legal Aid Society, Inc.
(CLASD face is protecting the rights of
women who do not meet that financial
eligibility standard, and yet have no
resources immediately at hand to retain
private attorneys. For all intents and pur-
poses, these women are penniless al-
though their prospects for awards of
support and property upon divorce ren-
derthem ineligible under stringent Fed-
eral guidelines for poverty law repre-
sentation. Many times their husbands
have good to excellent jobs and the
marital property may have moderate or

Shirley Horowitz is Director, Pro Bono
Services of Delaware Volunteer Legal
Services, Inc., the poverty law arm of the
Delaware State Bar Association. Shirley’s
extensive background in public interest
work includes service as Director of
Community Relations and Fund Raising
Associate of the Jewish Federation of
Delaware, as Director and Lobbyist for
Common Cause/Delaware, and as Di-
rector of Public Relations and Develop-
ment for Delaware League for Planned
Parentbood. She was a member of the
Delaware Advisory Committee to the
US. Civil Rights Commission from 1977
to 1985. She is now engaged principally
in lawyer recruitment, DVLS public re-
lations, and in arranging the delivery of
Drivate lawyer services to DVLS clientele
who might not otherwise enjoy the pro-
tection of competent counsel.

even substantial value, but the women
have been put out of their homes or
have removed themselves because of
abuse or violence. With no funds or
recourse to marital property, they are
not able to retain counsel. They are
unable either to gain representation on
their own or 10 qualify for represen-
tation through the resources of DVLS or
CLASI. Sadly enough, only after a di-
vorce do many women then become
eligible for our representation.

There is an altogether reasonable
reluctance on the part of many attorneys
in private practice to accept cases of this
type, where there is no assurance that
they will receive court awards sufficient
to justify their time and to pay their
continuing expenses of practice. As a
practical result, these women and their
children are both ineligible for poverty
law assistance and incapable of securing
the representation of domestic relations
practitioners. They are left without coun-
selin matters where they are quite likely
to encounter permanent financial injury,
which theywould not have suffered had
they enjoyed the benefit of effective
representation.

This problem, which presents itself
with alarming frequency, demonstrates
aneed to command the attention of the
legal community and the courts. The
practice of not awarding interim court
fees only compounds this problem. The
Delaware State Bar Association’s Sec-
tion on Family Law has expressed the
concemn of the family law practioner
about an unwritten policy of the Family
Court to postpone awards of attorney fees
until the conclusion of cases rather than
awarding them prospectively or from
time-to-time, as provided by statute.

An awarding of attorney fees may be
one of the few means by which nego-
tiation may go forward for alimony, cus-
tody of children, or division of property.
Without competent counsel, especially
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real estal;e law

Atrusted practitioner. A trusted
partner.

For more than 30 years, Cones- |

toga Title Insurance Company has

been active through its corporate
family in assisting attorneys in re-
solving problems in real estate law.

Conestoga Title Insurance
Company provides real estate
professionals in Pennsylvania with
comprehensive title insurance
coverage for the protection of their
clients'residential, commercial and
industrial investments.

Throughout Pennsylvania, Cones-
toga Title Insurance Company is
recognized as a trusted source of
information and assistance in real
eslate law. We want to expand our
market by extending our experience
and facilities to the Delaware Bar.
Our sincere objective is to develop a
comprehensive title insurance pro--
gram custom-tailored to your needs.

 The attorney-agent relationship
. benefits the attorney-client

relationship.

- Aprofessional al‘ﬁliaﬁon with- |

| ‘Conestoga Title Insurance Company '
benefits both your practice and your ~

clients. The attorney-agent relation-
ship supports your attorney-client
relationship.

As a Delaware pollcy\vrmng

“altorney-agent, you have access o
services and resources designed to

help you avoid or resolve real estate
_ problems. A strong working refa-

 tionship with Conestoga Title Insur-
ance Company atlows you to focus
your efforts on zealous representa-
tion of your client.

Aworking extension of your
practice.

The key to our success and that of
our attorney customers is the supe-
rior level of personal service we
provide.

This commitment to quality ser-
vice has resulted in the develop-

" ment of title insurance programs
- custom-tailored to meet the specific

needs of your practice.
We've designed programs to

assist you in understanding the bur- -

densome provisions of constantly
changing statutory mandates, such
as those contained in the new tax
reform legislation. The impact of
these new legislative complexities
are a concern of ours and should be
a concern of yours.

Our program helps to insulate
you from the risk of malpractice. A
recent survey conducted by the ABA

Journal is revealing. Nearly 24% of
- all malpractice claims arise from _
matters in real estate, including title

defects, omissions or errors in a ti-
tle search, and conflict of interest in
buyer-seller representation. Cones-
toga Title Insurance Company is
well-prepared to assist you in these

~ difficult decisions.

Qualifying as an attorney-agent.

- 'To learn if you qualify as an
attorney-agent with Conestoga Title
Insurance Company, simply com-
plete and return the reply card be-
low. We will review it carefully and
promptly answer your request.

Please call us at (302)-239-2480
for more information on how
Conestoga Title Insurance Company
can work as a trusted partner
with you.
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“Richard! I said I want you to meet my lawyer.”’

when the adverse party is well repre-
sented, further danger awaits an already
injured spouse.

Both DVLS and CLAST have expressed
their concerns about this practical prob-
lem to the Bar Association through the
Lawyer Referral Service and the Section
on Family Law. Their genuine concern
is gratifying, but that is cold comfort for
the women whom we cannot represent
and who are unable to secure such ser-
vices elsewhere.

While many women are poor for the
same reasons men are poor (e.g, lack of
job opportunity because of lack of skills
or education), much of women’s pov-
erty is due to two causes that are uniquely

female. Women often must provide all
or most of the support for their children,
and they are often disadvantaged in the
job market.

Women often bear the economic as
well as emotional burden of rearing chil-
dren. When a couple with children break
up, the woman becomes a single parent,
while the man becomes single—period.

Legal advocates for women with chil-
dren must be aware of the need for
adequate spousal and child support as
well as the need for the caregiver, usually
the mother, to remain in the marital
home. Women often earnless than their
male counterparts even for the same
work. The advocate must also proceed

from certain fundamental principles,
one of them being gender discrimin-
ation as a key element behind the femin-
ization of poverty.

It is uncertain which remedies and
mechanisms are the best ways to achieve
the changes needed to protect women
at risk. When the representation they
need is not at hand, it is clear that the
courts and legal community must deve-
lop some highly creative and innovative
programs. If we are committed to a
humane society with justice for all, the
legal needs of women and their chil-
dren should be high on our list of un-
solved and neglected problems. a
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The History of Alimony

in Delaware

Marsha Kramarck

Alimony: disinterest, compounded annually.

Until 1978 the principles of alimony
in Delaware had continued, unchanged,
from the inception of the colonies. The
form of alimony, which was limited to
the period oflitigation until 1978, traveled
with the Pilgrims from England, where it
enjoyed a rich and colorful history. Be-
cause of the intimate intertwining of
divorce and alimony, a brief review of
English history is required.

Absolute divorce from the bonds of
matrimony did not exist in England be-
fore 1670.! Before the 12th century, the
King’s Court decided matrimonial cases.
Thereafter, matters of the separation of
legally married parties were treated as a
religious matter within the exclusive
jurisdiction of the ecclestiastical courts.
By the mid-12th century, cannon law
became setded doctrine, and the exer-
cise of in personam jurisdiction by law-
yers trained in ecclesiastical law evolved
from a process of judgment by local
clerical dignitaries.?

In pre-Reformation Western tradition,
a marriage once validly contracted was
indissoluble and the Church took notice
only of divorce a mensa et thora, or
from bed and board. This was tanta-
mount to a legal separation, and ali-
mony was that sum required for the
continued support of a needy separated
spouse. Remarriage was a legal impos-
sibility. Even as late as 1604, cannon law
expressly disallowed divorce a vinculo,
absolute divorce.?

By the mid-16th century, Henry VIII
freed himself from the authority of Rome,
and by the Ecclesiastical Licenses Act of
1536, began the trend toward the develop-
ment ofabsolute divorce. Even the Church
began to review its prohibition against

Walter McDonald

divorce in circumstances of adultery or
when the malicious desertion by a
spouse coupled with the legal investi-
ture of the financial resources of the
wife in her husband made publicwards
of entire families, inasmuch as remar-
riage was impossible.*

In 1670, John Manners, Lord Roos,
future Earl and later Duke of Rutland,
petitioned for an Act of Parliament to
dissolve his marriage. Two years later,
his private bill passed the assembly, and
the first divorce was granted.’ The first
commoner to obtain an absolute divorce
was a London grocer, whose private bill
in Parliament prompted a debate over
his wife’s finances.® Such bills governed
matters both of real property and money,
in addition to dissolving marriage bonds.
The need for permanent maintenance
of the spouse was recognized, and a
rule of thumb that the husband should
pay one-fifth of his income to the former
wife was established.” Thus, only the
wealthy and privileged could seek di-
vorce, considering the high cost of fin-
ancing private bills, and the resulting
economic maintenance of two house-
holds, particularly if remarriage should
follow. Divorce continued to be an ex-
dusively male province until 1801, when
the first absolute divorce was granted a
woman.®

The complexity of the system was
enhanced by a cumbersome two-pronged
procedure whereby a spouse was re-
quired to prove a civil charge of criminal
conversation or trespass as a prerequi-
site to the passage of a private bill.? It
became customary to use house servants
to attest to the misconduct of the of-
fending spouse with his or her lover.!

While all of England was “scandalized
by the divorce epidemic ragingin1770”
where 31 divorces were granted in one
three year period, a simplified system
was desired.!! The Matrimonial Causes
Bill of 1857 was enacted to reform the
procedure and to equalize the positions
of those seeking divorce. Ecclestiastical
Courts were separated from the Courts
of Common Law, and a Court for Di-
vorce and Matrimonial Causes was born. 12
In the meantime, of course, the thirteen
colonies had been established, and the
Revolutionary War resulted in a new
Union. In the fledgling judicial system
of Delaware, as in other states, there was
no statute expressly governing divorce
or alimony. The Delaware legislature
took up the English procedure of pri-
vately enacted bills. In the legislative
session of 1789, the first Delaware di-
vorce a vinculo was granted. Between
1789 and 1897, some 500 private di-
vorces were granted.® During this per-
iod, Delaware’s civil courts contempo-
raneously exercised jurisdiction over
broader matters of divorce and alimony
for nearly three quarters of a century.'
The overlapping jurisdiction resulted
from the theory that the legislature could
determine the “status” of its citizens,
but had no authority to grant alimony,
which was held to be in the nature of a
judicial fiat. Finally, Delaware’s Consti-
tution of 1897 expressly prohibited the
procedure of private legislative bills for
divorce.’

In 1832, the first “Divorce Act” vested
in the Superior Court “sole cognizance
of granting divorces.” Divorce and ali-
mony were held to have been derived
from the Act of Assembly exclusively,
and expressly not from the common
law.'6 This fact is worthy of note parti- .
cularly in light of the concurrent judg-
ments of courts of equity in petitions for
separate maintenance, often called ali-
mony. Those judgments cited the “rules
and practices of the High Court of Chan-
cery of Great Britain.”'” Moreover, al-
though no Ecclesiastical courts ever
existed in Delaware, the tenets and prin-
ciples of cannon law were regarded as
sound guidelines for the civil courts in
administering the first Divorce Act.!®
Alimony continued to be limited to the
period of litigation. ‘

During the pre-Revolutionary period,
it is generally believed that no equity
jurisdiction in matters of separate main-
tenance existed. However, Delaware
archives provide fragmentary records,

26 DELAWARE LAWYER, Spring 1987




which document hearings on separate
maintenance as early as 1743.

Temporary alimony has been held to
be distinguishable from separate main-
tenance.!” Alimony is said to be based
on the wife’s economic need and the
husband’s ability to pay, while mainten-
ance is based on principles of equity,
including clean hands.?

Thus, even before the existence of an
alimony statute, maintenance actions
formed part of Delaware’s judicial his-
tory. Equitable jurisdiction in matters of
separate maintenance continued until
1973, when all domestic relations juris-
diction was transferred exclusively to
Family Court.?!

Eleonor Fisher v. William Fisher is the
docket entry for a petition for separate
maintenance, alleging that William had
left his wife for another woman. The
archives further document such petitions
in 1755 (Haverloe), 1759 (Humphrys)
and 1770 (Boyd). The most complete
record of these early equity actions de-
rives from a 1783 action in Kent County
by one Elizabeth Robinson. Depositions
of witnesses for the parties either sup-
port or contest the wife’s allegation of
her “sober, faithful, virtuous and indus-
trious nature.” The resultant judgment
directed the husband “to make biannual
payments of ten pounds each” pending
his reatment of his wife “with becoming
tenderness and humanity.”??

The first pleading denominated as a
“petition for Alimony” appeared in 1785
in Sussex County. Therein Sarah Smith
alleged physical abuse by her husband
and prayed for financial support. Simi-
larly, in New Castle County, a 1791 action
by Martha Dick sought relief from the
repeated beatings and forcible eject-
ment by her husband. The husband
admitted bull whipping his wife “as by
law he conceives he well might” owing
to her mental derangement.? Apparently,
the character and flavor of these actions
have changed litde in 200 years!

In regard to alimony, the 1832 Di-
vorce Act made specific mention of an
allotment that could be awarded by the
Court to a wife “for her sustenance
during the pendency of a petition...”?4
This language was interpreted to permit
an award of alimony regardless of which
party was petitioner. In 1852, the Act
was changed to permit such an award
“pending ber petition..”” (emphasis
added).? Thus, a petitioning husband
was barred from an alimony award
pendente lite. There continued to be

authority for alimony beyond the liti-
gation period.

A further legislative change in 1859
added language to include suit money
and other expenses, such as counsel
fees, but only to a petitioning wife. The

spirit and language of the statute then

continued to be:

“The Court may grant alimony to the
wife for ber sustenance pending ber
petition for divorce and may order and
direct the husband to pay such sums as
may be deemed necessary to defray the
expenses in conducting ber case.” %°

The nextamendment, in 1874, added
the language “whether the application
be on the part of either the wife or hus-
band” so as to permit expenses to be

awarded to a wife regardless of her status
as petitioner or respondent.’

In 1915, the Court was authorized to
employ compulsory process in the exe-
cution of its powers.?® The first codifi-
cation of Delaware law in multlple
volumes in 1953, like the code revision
0f 1935, contained no substantive change
in alimony. Further expansion of the
grounds for divorce in 1967 for the first
time included “reciprocal conflict of per-
sonalities...”, but reflected no expansion
ofalimony.? In 1959, and again in 1971,
Delaware Courts upheld the rule that
there is no authority for an award of
eventemporary alimony beyond a decree
nisi or effective date of a final order. In
Beres, it was argued that since the Con-
stitutional Amendment of 1897 barred
the granting of divorces or alimony ex-
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History of Alimony
in Delaware
(Continued)

cept “in the judgment of a court...”, such
language must necessarily confer juris-
diction for permanent alimony. The
Court rejected this novel argument.? In
1971, it was argued that an enforceable
agreementrequiring alimonywas tanta-
mount to an award of permanent ali-
mony. The Court also rejected this argu-
ment, again affirming the absence of
any statutory authority to grant per-
manent alimony.* In 1974, the Dela-
ware Divorce and Annulment Act be-
came effective, amending the wording
of the statute providing for alimony, but
making no provision for an award that
would extend beyond the date of a final
decree.

Finally, in 1978, the first substantive
change in the alimony statute appeared:

“(g) In order to assist a party to achieve
independent financial status, the Court
may award temporary alimony... or con-
tinue an award of interim alimony fora
period of time folfowing the divorce, but
not to exceed 2 consecutive years if the
marriage existed less than 20 years..” 32

It is widely believed that the twenty
year marriage requirement for per-
manent alimony arose from a personal
need of a then sitting legislator em-
broiled in a domestic controversy and
to whose benefit such a restriction would
redound. In fact, however, it appears
that the amendments were actually bom
of a fear among Delaware lawyers spe-
cializing in domestic relations practice
of unbridled discretion in Family Court.
It was only in 1973 that Family Court
acquired Statewide status. Eventually
jurisdiction over plenary matters of sup-
port, divorce, alimony, and separate
maintenance were transferred from the
Superior Court and the Court of Chan-
cery. The judgments and decisions re-
sulting from this broadened subject
matter jurisdiction were perceived tobe
somewhat erratic and unpredictable,
depending on the identity of the trier of
fact. Then, in 1976, legislation was in-
troduced in the General Assembly that
would invest Family Courtwith absolute
discretion to determine the duration of
an alimony award, based only upon the
equities, and without statutory limita-
tion, While this bill did not pass the
legislature, its consideration motivated

the then members of the then Family
Law Committee (now “Section”) of the
State Bar Association to draft more re-
strictive legislation. In their discussions,
the members were apparently sympa-
thetic to the need for alimony that
would extend beyond the period of liti-
gation. However, a statutory scheme
that imposed some guidelines for the
length of an award was considered pre-
ferable to the open-ended design of the
bill that was expected to be reintroduced
at the next legislative session. It was
acknowledged that the length of a mar-
riage should be tied to the length of an
alimony award. The then existing for-
mat of the Social Security regulations
required a minimum twenty year mar-
riage for permanent benefits to attach. It
was this method of assessing eligibility
that was incorporated into the draft
legistation, which ultimately became
law. Since that time, even the Social
Security Administration has revised its
regulations, reducing its “vesting” re-
quirement to ten years.

The original amendments creating a
right to temporary or permanent ali-
mony were expressly designed to avoid
an alimony award to one who was the
petitioner in a divorce action. By creating
the so-called “respondents’ exception”,
the legislature sought to permit an award
of alimony only to a party who was as
nearly blameless as possible. Thus, the
stated purpose of the amendment was:

“(5)...to award alimony only to respon-
dents divorced on account of incom-
patibility or mental illness...” 13 Del. C.
§1502 ’

One year later, this exception was re-
moved, in apparent recognition that a
guilty wife could be as hungry or needy
as ablameless one. Again, it is popularly
believed that the self-interest of a sitting
legislator prompted the change. In fact,
there was a House member whose per-
sonal crisis was affected by the amend-
ment. However, the now deceased spon-
sor of the amendment was apparently
moved by members of his constituency
to recognize the inequitable effect of
the exception, and thereupon pressed
an attorney residing in his district into
service to draft the change. The new
relevant subsection on purpose read, in
13 Del. C. §1502:

“(5) To award alimony under this chap-
terto a dependent party but only during
the continuance of such dependency.”
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The limitation on alimony awards to
2 years for marriages of fewer than twenty
years duration has been attacked both
on appeal and by proposed legislative
amendment. The Delaware Supreme
Court was compelled to conclude that
the limitation was plain on its face.??
Attempts at legislative modification have
been unsuccessful, despite the finding
ofa Blue Ribbon Commission that Dela-
ware’s statute is unique, and should be
changed.

Since the inception of alimony, those
parties who entered into separation
agreements or contracts waiving ali-
mony are held to be barred from an
otherwise enforceable right to alimony.
Separation agreements in appropriate
cases have always been enforceable in
Delaware, first in the Court of Chancery,
and now in the Family Court.34

Ultimately, the significance of the
amendments to the alimony statute lies
in the shift in the view of alimony enti-
tlement as directly related to blame and
fault to a more benevolent and widely
prevailing view that innocence is no
prerequisite. As observed by the Court
in Brown in 1942:

“Divorce is no longer an Ecclesiastical
Judgment for a spiritual offense or sin,
but a necessity for the correction of
social maladjustment”>®

14llen Horstman, Victorian Divorce (London:
Croom Helm, Ltd., 1985) p. 4.

2B.1. Lee, Divorce Law Reform in England, (Lon-
don: Peter Owen, Ltd., 1974) p. 3.

41bid.

SHorstman, supra, p. 1.
Stbid, p. 12.

Ibid, p. 4.

81bid.

1bid, p. 15.

O1bid, p. 5.

Uy ee, supra, p. 15.
2bid, p. 12.

3Brown v. Brown, Del. super., 29 A. 2d 149 (1942)
at 151.

1420 Del Laws, ch. 542.

158 Del. Laws, ch. 144; Del. Const. 1897, §18.
168 Del. Laws, ch. 144; Brown, supra, p. 152.

17 p25

Breans v. Jeans, Del. supr., 2 Harr. 38, 2 Del. 38
(1935) Accord, DuPontv. DuPont, Del. supr., 87 A.
2d 394 (1952).

1931 Nelson, Divorce and Annulment, (2nd Ed.)
§12.38.

281 sband v. Wife, Del supr, 252 A 2d 106
(1969).

2156 Del Laws, ch. 296; 57 Del. Laws, ch. 540; 58
Del. Laws, ch. 116.

22 p. 2527
Bibid, p. 28.

248 Del. Laws, ch. 144.

2514 Del. Laws, ch. 548.

2611 Del. Laws, ch. 638.

2714 Del. Laws, ch. 548.

2824 Del. Laws, ch. 221.

2956 Del. Laws, ch. 296,

3Beres v Beres Del supr, 184 A 2d 384 (1959).

3ispruancev. Dir. of Revenue, Del. supr., 277 A 2d
695 (1971).

3261 Del. Laws, ch. 204.

33Wife B v. Husband B, Del. supr., 395 A. 2d 358
(1978).
3413 Del. C. §1512 (d).
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Caveat Ante-Matrimonia

An Ante-Nuptial Agreement or Pre-
Nuptial Agreement (hereinafter Agree-
ment or Ante-Nuptial Agreement) defines
a future marital estate before a marriage
takes place. It contracts property rights,
both in property owned before marri-
age, as well as property, including
earnings, acquired subsequently.

Although maintenance and support
provisions in Ante-Nuptial Agreements
have frequently been held void as
against public policy, for fear that a
spouse would become a charge on the
state, it is still advisable to include such a
clause within the Agreement. One way
of addressing the supportt issue could
be a lump sum alimony payment, deter-
mined by the length of the marriage or

Francine S. Gritz and Jean A. Crompton

by the future financial needs and cir-
cumstances of the party seeking sup-
port. An alternate method of providing
support might be monthly installment
payments, or a reasonable monthly pay-
ment toward household and living
expenses.

The support aspect of an Ante-Nup-
tial Agreement becomes highly relevant
where a spouse is already receiving sup-
port or alimony, as a result of a prior
marriage settlement or court order. Upon
remarriage, that support usually will ter-
minate.See 13 Del C. §1519(b). Aclause
within the Ante-Nuptial Agreement could
provide for support of the spouse in the
same amount as that to which the reci-
pient had been accustomed. Thus, the

“In most every pre-nuptial agree-
ment I've seen, the marriage
ends in divorce.”

- Marvin Mitchelson

result of the Ante-Nuptial Agreement
could be torestore the spouse to astatus
quo ante, in the event of a subsequent
divorce,

In a proceeding for divorce or annul-
ment, marital property encompasses all
property acquired by either party sub-
sequent to marriage. However, under
13 Del ¢ §1513(b)(2), property ex-
cluded by valid agreement of the parties
will not be subject to distribution after
divorce.

Earlier Ante-Nuptial Agreements rarely
spoke of a disposition of property upon
divorce, but usually addressed distribu-
tion upon death. In fact, 13 Del C §301
does not even speak of divorce, only of
death. The statute states as follows:

Aman and a woman in contemplation
of matrimony, by a marriage contract
executed in the presence of 2 witnesses
atleast 10 days before the solemnization
of the marriage, may determine what
rights each shall bave in the other’s estate
during marriage and after éts dissolu-
tion by death and may bar each other
of all rights in their respective estates not
so secured to them, and any such con-
tract duly acknowledged before any of
ficer authorized to take acknowledge-
ments may be recorded in the deed re-
cords in the office of the recorder in any
and all counties of the State. (Emphasis
added)

Historically, Ante-Nuptial Agreements
that mentioned divorce were deemed
to be void as against public policy, the
thought being that such agreements pro-
moted divorce as opposed to preserving
marriage. The two earliest Delaware cases
that consider Ante-Nuptial Agreements
are Cochran v. McBeath, et al, 1 Del. Ch
187 (1822) and Farrow v. Farrow, 1 Del.
Ch. 457 (1822).

In Cochran v. McBeath, et al,, supra,
at 201, the Court stated that:

Such contracts are prudent, and if they
were oftener made the bappiness and
safety of wives and of their children
would reward them for their foresight
and cautiorn.

In Farrow v. Farrow, supra, at 463,
the Court found that:
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Like all other contracts, if she is fully
apprised of all the circumstances, if she
acts with ber eyes open, and bas an
equal knowledge with the busband of all
the facts, so that she may judge of them
and of the probable result of the con-
Iract, she certainly ought to be bound,
But if there is any concealment, or the
suppression of any fact or thing which
ought to be communicated, it amounts
to fraud, and will vitiate the contract.
This doctrine is applicable to all
contracts.

'The modern trend is to uphold Ante-
Nuptial Agreements, whether the occa-
sion is divorce, separation, or death, if
certain conditions have been met. In
examining an Ante-Nuptial Agreement,
the court will first determine whether it
appears fair on its face. Most jurisdic-
tions hold that parties contemplating
marriage stand in a confidential rela-
tionship to each other. The burden of
proving fairness in the inception is
placed upon the party seeking to up-
hold the Agreement. There must be fair-
ness, not only in the content of the
Agreement, but in the circumstances
surrounding the execution of the
Agreement.

In the State of Delaware, fairness is
determined as of the time of the exe-
cution of the Agreement. However, if
there are significantly changed circum-
stances, which cause the Agreement to
no longer comport with the reasonable
expectations and the original intent of
the parties, the court may consider the
Agreement as of the date of execution
and any subsequent date as well. The
rule as to Ante-Nuptial contracts involves
all of the familiar equitable considera-
tions of undue influence, fraud, mistake,
duress, unfair bargaining power and
arms-length considerations.

In order for the court to find fairness
in the inception of an Agreement, there
should be mutuality, meaning that both
parties have agreed that they desire
such a contract. Moreover, both parties
should have independent legal counsel.
In the event that one party does not
have independent legal counsel, it is
advisable that there be a recital within
the Agreement itself that the party with-
out counsel was aware that he or she
‘had such a right and knowingly and
intelligently waived it. We recommend
that one further step be taken where
one party has elected not to have counsel:
the other party should offer to pay for

Eric Crossan Studio

Such contracts are prudent, and if they were oftener made the
happiness and safety of wives and of their children would reward
them for their foresight and caution.

legal counsel to review, advise, and re-
commend. This should also be recited
within the Agreement itself.

Even the most carefully drafted Ante-
Nuptial Agreement can be defeated by
events subsequent to marriage. These
pitfalls arise primarily from the com-
mingling of assets sought to be excluded
by the Agreement with assets that are
clearly marital, i.e, those assets earned
through marital effort or received through-
outthe course of the marriage. 13 Del. C.
§1513(b) reads as follows:

For purposes of this chapter only, ‘marital
property’ means all property acquired
by either party subsequent to the marri-
age except:

(1) Property acquired in exchange for
property acquired prior to the marriage;

(2) Property excluded by valid agree-
ment of the parties; and

(3) The increase in value of property
acquired prior to the marriage.

Although 13 Del C §1513(b)(2) per-
mits the parties 10 exclude by valid
agreement certain property, this intent
can be defeated, knowingly or unknow-
ingly, by the parties’ actions subsequent
to marriage.
~ Example 1. Helen and Lloyd were
happily married for 25 years, when Helen
suddenly died, leaving Lloyd, their three
married children, and five grandchildren
as her surviving heirs. During their 25
year marriage, Helen had inherited Black
Acre, which had belonged to her father’s
family for over 150 years. Helen left all
her assets to Lloyd, who had promised
Helen that Black Acre would go to the
children. Two years later, Lloyd met Joan,
a wealthy widow. Six months later they
were married, and Joan moved into Black
Acre, inherited by Lloyd through Helen.
Before their marriage, Lloyd and Joan
executed an Ante-Nuptial Agreement,
which stated that each party was to al-
ways retain property titled in ¢his)(her)
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Caveat Ante-Matrimonia
(Continued)

individual name. The Agreement speci-
fically listed Black Acre as Lloyd’s separ-
ately titled property. Subsequently, be-
cause of economic circumstances be-
yond his control, Hoyd became increas-
ingly fearful that creditors might be able
to execute on property held solely in his
name. Upon the advice of his then at-
torney, Lloyd placed Black Acre in joint
names as a tenancy by the entirety. Two
years later, Lloyd suffered a heart attack
anddied, leaving Joan the new owner of
Black Acre. Thus, the intent of the Agree-
ment was defeated.

Example 2. When Anita and William
married, Anita owned 12,000 shares of
Reliance stock, which was listed in the
Pre-Nuptial Agreement as her separate
property. Subsequently, after marriage,
Exxon Corporation bought out Reliance,
paying Anita a substantial profit, even
after deducting for the capital gains tax.
Anita placed the money in the money
market account, she held jointly with
William without considering the rami-
fications of her act and without knowing
that it constituted a commingling of
marital and pre-marital assets. $10,000
was used to add a new bathroom for the
marital home and another $12 000 was

used to buy a new family car, a car that
they had planned to buy that year any-
way. The car was titled in joint names, as
was the marital home. Subsequently,
Anita took the remaining $50,000 and
invested it in mutual funds, titled in her
name alone. Six years later the parties
divorced, and William claimed that ali of
the proceeds from the sale of the Re-
liance stock became marital property,
because of the commingling of this
property in a joint account. Thus, under
Delaware law, the burden fell upon Anita
to prove that the proceeds from the sale
of the Reliance stock were never in-
ended to be marital property.
Example 3. Before their marriage
thirty years ago, Carol and Robert ex-
ecuted a well-drafted Ante-Nuptial Agree-
ment. Although itwas a first marriage for
each party, they were both considered
rich by ordinary standards and were the
recipients of considerable wealth from
their respective families. Both expected
that during their marriage they would
inherit additional substantial assets.
During the 1970s, their only child, Steven,
became heavily involved with drugs,
joined a cult, and disappeared. Because
of their concern over the great amount
of estate taxes they would have to pay
upon the death of either of them, Carol
and Robert put all of their assets into

joint names. The very next year, Robert
divorced Carol and married his secre-
tary, Ann, who was already pregnant
with his child. Carol consulted her do-
mestic attorney, who informed her that
the subsequent act of commingling all
their property defeated the intent of
their Ante-Nuptial Agreement.

As previously stated, when an Ante-
Nuptial Agreement is presented to a
court for consideration, the first step the
court must take is to examine the entire
Agreement for faimess. In weighing the
fairness and reasonableness of an Ante-
Nuptial Agreement, the court will con-
sider numerous factors, including, but
not limited to the following:

(a) The emotional and financial situ-
ation of each party at the time the Agree-
ment was written,

(b) Ages and health of the parties;

(c) All of the circumstances leading
up to the execution of the Agreement;

(d) Whether each party was repre-
sented by an auorney or, at the very
minimum, whether each party had the
opportunity to be so represented;

(e) Whether there was a listing of the
value of all the assets and liabilities
owned by each party at the time of the
writing of the Agreement; and

() Whether each party had advised
the other of all of his or her property,
property rights, income and expectan-
cies, including any pension benefits.
Although in the majority of jurisdictions
the burden of proof is on the party who
seeks to uphold an Ante-Nuptial Agree-
ment, once that person has established
that the Agreement is fair on its face, the
burden of proof shifts to the party who
seeks to rescind the Agreement. Many
agreements have failed simply for lack
of complete disclosure of assets owned
at the time of the writing of the Agree-
ment. Ante-Nuptial Agreements are not
appropriate for everyone contemplating
marriage. However, for certain groups
of people, they are highly recommended.
For example, elderly people who are
contemplating marriage or remarriage
and who have grown children by prior
marriages, or close relatives to whom
they would like their estates to go,
would be wise to carefully draft Ante-
Nuptial Agreements that will insure the
fulfillment of their intentions. Those
contemplating subsequent marriages
and who have amassed assets throughi-
out previous marriages should also con-
sider executing Ante-Nuptial Agreements

(Continued on page 41)
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An Emerging Consistency

In which an accomplished domestic law practitioner
charts the increasing (and reassuring) consistency of rulings

on division of marital property...

Michael K Newell

This is an expanded version of an
article originally printed in Volume 7 of
Fair$hare Magazine in February, 1987.
It is reprinted with the permission of
Prentice Hall Law and Business.

Amidst the daily complaints of insuf-
ficient support, lack of alimony and
property division guidelines, and lack of
consistency in decisions, there emerges
a clear approach by the Family Court in
dividing inherited property and gifts
acquired during a marriage. Although
the statutory guideline (13 Del C Sec-
tion 1513(a)(9)) directing the Court to
consider the manner of acquisition of
property has existed since 1973, it was
not until the last two years that the
Family Court actually started to treat
inherited and gifted property differently
from other marital property in an equi-
table distribution proceeding. During
1986, the case law in the State of Dela-
ware further refined the treatment of
gifted and inherited marital property
subject to equitable distribution. The
case discussion that follows suggests
that, although gifts and inheritances
may be marital property for purposes of
equitable distribution, there is a definite
trend toward awarding all or the larger
portion thereof to the recipient spouse.
If this property is not awarded exclu-
sively to the recipient spouse, the Court
in the vast majority of cases is awarding
significant percentages to the recipient.

Approximately twenty-two states ex-
clude gifts and inheritances from con-
sideration as marital property.! In those
states that exclude this type of property
from equitable distribution proceedings,
the gift or inheritance may be considered
by the Court with respectto the financial
circumstances of each party.? Of the fifty-
three jurisdictions responding to the
American Bar Association’s Family Law
in the Fifty States Survey, only fifteen

states revealed that they include gift and
inherited property as marital property.
Delaware is one of those states.’

Statutory Guidelines

Delaware is an equitable distribution
state and the Family Court of the State of
Delaware is guided by 13 Del. C. Section
1513 when distributing marital prop-
erty. Marital property is defined by 13
Del. C. Section 1513 as:

“All property acquired by either party
subsequent to the marriage except: (1)
property acquired in exchange for prop-
erty acquired prior to the marriage; (2)

property excluded by valid agreement
of the parties; and (3) the increase in
value of property acquired prior to the
marriage.”
13 Del C Section 1513(c) sets forth a
rebuttable presumption that all property
acquired by either party subsequent to
the marriage is presumed to be marital
property whether title is held individually
or by the parties in some form of co-
ownership such as joint tenancy, ten-
ancy in common, or tenancy by the en-
tireties. The presumption of marital
property can be overcome by demon-
strating that the property was acquired
under one of the three subsections set
forth above.

13 Del. C. Section 1513 also sets forth
eleven relevant factors for the Court to
consider in dividing the marital estate.
Subsection 9 of Section 1513 requires
the Court to inquire whether the prop-
erty was acquired by gift, bequest, de-
vise, or descent. Therefore, if either party
receives a gift or inheritance during the

term of the marriage, the statute requires
that the Family Court consider it marital
property. It is significant that in a pre-
decessor statute to 13 Del.- C Section
1513 gifts and inheritances were specif-
ically excluded from the category of
marital property. The present statute
including this type of property as marital
property became law in 1973.

Case Law Development

In Husband RT.G. v. Wife GK G, Del.
Supr., 410 A2d 155 (1979), the Dela-
ware Supreme Court characterized 13
Del. C. Section 1513(a)(9) as one of the
most troublesome provisions in the Di-
vorce Act. The Court stated:

We are unaware of any legislative
bistory or otber source which would pro-
vide guidance for construction or ap-
Dlication of the gift provisions of Section
1513(a). In addition, we note that Sec-
tion 307 of the Uniform Marriage and
Divorce Act, from which Section 1513 is
largely copied, does not include this pro-
vision. In fact, property acquired by gift,
bequest, devise, or descent is excluded
Jrom the definition of ‘marital property’

under the Uniform Act.
The Court then concluded that, in the
absence of any indication to the con-
trary, if either spouse receives a gift or
inheritance during the marriage it is to
be treated as marital property.

In Ferrellv. Ferrell, Del. Fam., C. A No.
227-81, Wakefield, J. (Jan. 26,1982), one
ofthe first cases to address the equitable
distribution of inherited property, the
husband’s mother died during post-trial
briefing but before a decision was ren-
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An Emerging Consistency
(Continued)

dered. The mother’s estate was valued
at approximately $200,000.00. The wife
moved to reopen and her request was
granted. However, the Court stated in its
final decision:

While I bave considered the fact of
the busband’s substantial inberitance
Jrom bis mother after the divorce, I bave
given it very little weight on the issue of

division of property since, even if it were
marital property, this Court generally
allows an inberitance to remain largely
with the recipient unless the property is
so co-mingled with maritalproperty there-
after to be indistinguishable.

It was not until the case of Gordon v.
Gordon, Del. Fam., C. A. No. 1990-82,
Keil, J., (Apr. 12, 1984), 10 Fam. L. Rep.
(BNA) 1473, that the Family Court actu-
ally laid down a four part test to address
the distribution of donated and inherited
property. The Court held in Gordon,
that the themes of a “natural line of
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succession, donor intent or continuity
of ownership” should be given great
significance when dividing such assets.
The four factors the Court examined in
Gordon were:

1. The testator’s intent;

2, The time during the marriage when
the spouse received the inheritance or
gift;

3. The non-inheriting spouse’s parti-
cipation in the operation, care, or main-
tenance of said property;

4. Whether the property was income
producing.

When the Court in Gordon applied
the four factors to the inheritance in that
case, it determined that the recipient or
inheriting spouse should receive 85 per-
cent of the property. Gordon v. Gordon
was the seminal case in Delaware re-
garding inheritances and has since led
to other decisions where the Court has
either awarded gifts or inherited property
exclusively to the recipient spouse or
significantly larger percentages of the in-
herited property to the recipient spouse.

Since Gordon v. Gordon, the Family
Court has rendered several significant
decisions on inherited property. In Hale
v. Hale, Del. Fam,, C. A. No. 1039-84,
Horgan, J., June 21, 1985), the wife had
inherited during the course of the mar-
riage an account worth $560,000.00.
There was some co-mingling of a por-
tion of this account. The Court applied
the test in Gordon and declined to dis-
tribute any portion of the inherited prop-
erty with the exception of those monies
which had already been invested in the
marriage by the recipient spouse. There-
fore, the Court awarded the wife 100
percent of this property, which was in-
herited during the 11th year of an 18
year marriage.

Similarly, in the case of Pikus v. Pikus,
Del. Fam., CA. No. 39682, Lee, J., (Jan-
uary 9, 1986), the husband received,
during the course of the marriage, a gift
of a 49 percent ownership in a family
business. In light of the gift, the Court
awarded 70 percent of the value of the
business to the husband and 30 percent
to the wife. However, 60 percent of the
remaining non-business marital assets
were awarded to wife. As will be seen in
the following cases, an award of 70 per-
centof inherited property is alow award
comparatively speaking.

One of the remaining factors under
13 Del. C Section 1513 that must be
considered by the Family Court is the
relative financial circumstances of the
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patties at the time of the distribution.
Therefore, while the Court is awarding
an extraordinary percentage of inher-
ited property to the recipient spouse, it
sometimes compensates for such an
award by awarding an additional per-
centage of the remaining marital prop-
erty to the non-recipient spouse.

cludedthatthe spouses should retain 85
percent of the inheritance property re-
ceived by them during the course of the
marriage and that each spouse should
share in the former spouse’s inheri-
tance to the extent of 15 percent. Judge
Gallagher commented on 13 Del C
Section 1513 as follows:

..although gifts and inberitances may be marital property for
burposes of equitable distribution, there is a definite trend toward

awarding all or the larger portion thereof to the recipient spouse.

Such was the case in Lynam v. Gal-
lagher, Del. Fam., C. A No. 626-84,
Ableman, J., (Mar, 14, 1986). Shortly be-
fore marriage, the husband had received
the corpus of a trust, which contained
shares of stock. The market value of the
shares was approximately $20,000.00.
Shortly after the marriage, husband trans-
ferred 100 shares of this stock into a
joint tenancy with right of survivorship.
During the course of the marriage, there
were three 100 percent stock dividends
and as a result, the shares increased to
approximately 6,100 shares with avalue
0f $189,000.00. The Court ruled that the
stock dividends received during the
marriage constituted marital property.

If, for the purpose of illustration, in-
beritedproperty isregarded in isolation,
it can be seen that the factors for division
of property enunciated by 13 Del. C.
Section 1513 arenotreadily applicable.
This is because the statutory factors are
designed for analysis of property that is
being created by or benefited from the
contributions of both former marriage
Dantners. Inberited property normally
does not arise from joint contributions.
With respect 10 such property it is ap-
Dbarent that the legislative and judicial
Dpolicy is to allocate such property en-
tirely or at least substantially to the in-
beriting spouse.

1t is obvious...that the key to success in these cases is documen-

tation and tracing of assets.

However, it also indicated that it must
consider the origin of the property to
determine an equitable distribution
1 thereof. The Court concluded that a dis-
proportionate share of the stock should
be awarded to the husband and the
Cour, therefore, awarded 4,522 shares
to husband and the remaining shares to
wife. The Court stated that because of
the husband’s receipt of the greater
portion of this significant asset, it could
apportion 70 percent of the remaining
marital estate in favor of wife.

Two recent decisions demonstrate
the culmination of this evolution of the
Family Court treatment of inheritance
and gifted property. In WM H v. ABH,
Del. Fam., 310-85, Gallagher, J., (Nov. 3,
1986), the husband had inherited from
his father approximately $1.2 million
during the course of the marriage. Simi-
larly, at the time of the property division,
wife had a vested remainder interest,
which was valued at $350,468.00. The
Court studied the decisional law of the
cases contained in this article and con-

InJAG v PJG, Del Fam., CA No.
1201-85, Conner, J. (October 31, 1986),
the Court was faced with dividing a
marital estate in excess of $2.3 million.
The parties had been separated for ap-
proximately two years before the entry
of the decree of divorce and three years
before the actual property division.
Approximately six months before the
parties separated, the wife received a
substantial inheritance from her mother.
The Court awarded 100 percent of the
property received at the time of separ-
ation or thereafter to the wife. In addi-
tion, wife was successful in proving that
substantial gifts of stock were made to
her by her father during the course of
the marriage. As a result of the sale of
this stock, the parties enjoyed a very
comfortable standard of living and were
able to acquire other property, such as
beach houses, other stock, and other
real estate. The Court awarded the wife
90 percent of the stock acquired by gift,
75 percent of a beach property, which
was purchased through the assistance

Mike Newell, an indisputable expert
in domestic relations law, is a native
Delawarean who graduated from the
University of Delaware in 1975. He re-
ceived a Master of Arts degree from
Northeastern University in 1976. From
1978 to 1981 Mike served as Executive
Assistant to Family Court Chief Judge
Robert D. Thompson, Jr. During this
time be was also studying at Delaware
Law School, from which be received bis
JD. degree in 1981. During 19582 be
served as a Master of the Family Court.
He subsequently became associated with
the firm of Bayard, Handelman and
Murdoch and, armed with bis extensive
court experience, bas practiced domestic
relations law since the beginning of that
association. We are very pleased to wel-
come him as a first time contributor.

of gifts from her parents and 98 percent
of art work, antiques, and silver which
were given to her before her father’s
death.

1t is obvious, as was demonstrated in
JAG v PJG above, that the key to
success in these cases is documentation
and tracing of assets. In JAG, wife
possessed gift tax returns, estate and
inheritance documents from the begin-
ning of her marriage. This easily iden- .
tified the origins of assets and the dates
that they came into the marriage. In
addition, the analysis by a CP.A. and a
stockbroker assisted in showing how
the stock splits occurred during the
marriage. Since these assets were in-
come producing, wife also was able to
trace the sale of certain assets and the
acquisition of other assets, which led to
a significant award of those “later ac-
quired” assets to her. [

119 Fam. L. Q. No. 4, Winter, (1986) Family Law
in the Fifty States.

22 Am. Jur. 2d, Divorce and Separation, Section
883.

3 19 Fam. L. Q. No. 4, Winter, (1986) Family Lawin
the Fifty States.
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CASENOTE

The story unfolds like a TV mini-
series portraying the consequences of
teenage pregnancy or the plot of a
modem day Dickensian novel exposing
the realities of enduring childhood as a
ward of the State. It is instead, In the
Matter of Derek W. [Burns] a termin-
ation of parental rights case, in which
the Delaware Supreme Court found a
grosslack of due process at every impor-
tant juncture in the case and in which
the Court delineated for the first time
the obligations of the Division of Child
Protective Services (hereinafter “State”
or “DCPS”) to promote family stability
and preservation of the family unit,
whenever feasible, under the federal
Adoption Assistance and Child Welfare
Act of 1980 (hereinafter “Child Welfare
Act” or “Act”), P.L. 96-272, 42 US.C.
§5608, 620-28 and 670-76 (1982), and
concomitant Delaware law, 29 Del C
§§9001, 9003 (3) (a-b), (4).

Judy Burns’ story is an all too com-
mon one. Barely a month after her birth
on April 9, 1966, she and her brothers
and sisters were taken from their parents
and placed in foster homes. From that
time until she was approximately seven-
teen years old, Judy was moved at least
twelve times to foster homes or with
various relatives. At age sixteen Judy
became pregnant with her son, Derek.
Although DCPS was still her legal cus-
todian, Judy was living with her natural
mother in Chicago. Shortly after Derek’s
birth, Judy’s relationship with her mother
deteriorated. Neither Judy's mother nor
Derek’s father provided financial or emo-
tional support or assistance with Derek’s
care. Judy, a high school drop out, was
unable to support herself and Derek.

Judy returned to Delaware in Octo-
ber 0f 1983 and stayed temporarily with

* A pseudonym was adopted by the Su-
Dreme Court to protect the identities of
the parties.

Carolyn R Schlecker and Merril L. Zebe

various friends and relatives. By January
of 1984 Judy had nowhere to stay and
turned in desperation to DCPS. The DCPS
told Judy they could not help her unless
she signed a document transferring cus-
tody of Derek to DCPS. This document
became the wedge that separated Judy
from her son for more than two and a
half years. During this period, neither
DCPS nor its sub-contractor, The Chil-
drens Bureau, Inc, made reasonable
efforts to prevent Judy’s separation from
her son or reunite her with Derek.

Atage seventeen Judy signed the con-
sent forms transferring custody of Derek
to DCPS without the benefit of an inde-
pendent legal representative to advise
her of the consequences of her actions
andunder the mistaken impression that
the forms were simply a technicality
required in order for her and her son to
be placed in the same foster home. After
Judy signed the Consent to Custody form,
Judy and Derek were placed together in
a foster home until Judy turned eigh-
teen years of age and circumstances
forced her to leave the home. Judy be-
lieved she could simply revoke her con-
sent to the transfer of custody and leave
the foster home with her child. How-
ever, when Judy tried to leave with
Derek, the police were called and Judy
and Derek were forcibly separated.

In an ex parte proceeding on April 2,
1984 in Family Court, a Master signed an
Order granting custody of Derek to DCPS
solely in reliance on the Consent form
signed by Judy and without issuing a
summons to Judy or providing notice
informing her of the date, time and
place of the hearing. During the months
that followed her separation from Derek,
Judy made good faith efforts on herown
to achieve self sufficiency. However, her
age, lack of training, and the absence of
any assistance from DCPS or the Chil-
drens Bureau impeded her success.

In reversing the Family Court deci-

In the Matter of Derek W. |Burns],
A Minor Child, Del. Supr.,
C.A. No. 322, 1985 (December 19, 1986)

sion terminating Judy’s parental rights,
the Supreme Court held that the failure
of DCPS and Family Court to recognize
and comply with both the minimal re-
quirements of due process and the Child
Welfare Act at several steps along the
path to termination of parental rights
vitiated the entire set of proceedings
and mandated reversal. In doing so, the
Court invalidated a long-standing prac-
tice used by the state in obtaining initial
custody orders through the use of volun-
tary consent forms signed by natural
parents and declared that such a prac-
tice violated due process standards and
Family Court rules.

In discussing the procedural due pro-
cess infirmities found in the Burns case,
the Court observed that its decision did
not necessarily derive from the United
States Constitution. Instead, the Court
stated that its decision was based on
applicable Delaware principles of due
process, which are concomitant with,
but not dependent upon, like principles
of federal constitutional law. The Court
emphasized that the standards of due
process required by the Burns decision
stand on independent judicial and sta-
tutory bases clearly enunciated by the
Court and the General Assembly as man-
dated by the due process standards of
the Delaware Constitution.

In recentyears, the Delaware Supreme
Court has forcefully and unequivocally
held that the physical, mental, and emo-
tional health and well being of the chil-
dren of this state will be protected with-
out abrogating the constitutionally
guaranteed rights of parents to the pri-
vacy and integrity of their families. Nor
will the Court place children in peril
while ignoring parental responsibilities.
In Daber v. Division of Child Protective
Services, Del. Supr., 470 A.2d 723 (1983),
the Court held that there is no presump-
tion or compelling rule that a parent’s
rights to his or her children override
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parental responsibilities. However, in
acknowledging a parent’s fundamental
rightto the care and companionship of his
or her children, Justice Moore stated:

Fewer rights are more sacred than
those which derive from the parent-child
relationship. A society which arrogates
to itself the power to intervene and dis-
rupt that relationship can do so only for
the most compelling reasons necessary
to correct or protect a child from cir-
cumstances which directly threaten or
affect the minor’s physical or emotional
bealth. The State and its agencies are not
in the business of determining or other-
wise interfering with the parent-child
relationship on any less substantial
grounds.

Burns and Daber, and the principles
they espouse, are distinguishable from
cases such as In the Matter of Karen A.B,,
Del. Supr., No. 325, 1985 (July 28, 1986),
in which the Court held that a putative
father does not have a due process right
to notice of a termination of parental
rights hearing when the mother of the
child wishes to relinquish all parental
rights to the child and refuses to divulge
the identity of the child’s father with
whom she is not married or with whom
she is not living as husband and wife,
and when not terminating the putative
father’s rights would be contrary to the
best interest of the child. In Karen AB,,
it was not the State that was attempting
to intervene and disrupt the family re-
lationship; rather, it was the mother who
sought to place her child for adoption.
In Karen A.B, the Court was not faced
with balancing its responsibility to safe-
guard the physical, mental, and emo-
tional health of the child against a parent’s
contitutional right to family integrity but,
instead, was compelled to resolve the
seemingly conflicting rights of each
parent. In weighing the mother’s right
to privacy against the rights of a putative
father, who had a fleeting relationship
with the mother of the child, the Court
held that, unlike the parents in Burns
and Daber, the putative father did not
have a right to due process under those
circumstances.

However, in cases where the State
seeks to intervene to either temporarily
or permanently separate parents from
their children, the Court’s message is
potently articulated by Justice Moore in
Burns:

The parental right is a sacred one. It

does not depend on societal standards

or mores of lifestyle, age, economic
achievement or sex. Santosky v. Kramer,
455 US. 745, 753, 102 S. Ct. 1388,
1394-95 (1982). Certainly, it does not
binge on spoken or unspoken amor-
Dbous concepts of a “model” or “ideal”
parental environment contrived by the
mind of a social worker or judge. Were
that the norm, few would qualify for a
role and relationsbip that usually reflects
success, not by the exhaltation of great
achievements, but by an effort to mini-
mize one’s failures. In that spectrum
there are many bues, and none remain
constant.

Of equal importance in the Burns
decision is the guidance that the Su-
preme Court provides in interpreting
and applying the federal Child Welfare
Act and 29 Del. C. §9001 et. seq., which
specify the State’s obligations in pre-
serving the intregrity of the family unit
whenever possible. In finding that the

State did not fulfill its obligations, the

Court stated:

Even adberence to rules of due pro-
cess could not cure the equally serious
Jailures of the State to meet its obliga-
tions under the federal Child Welfare
Act. Those requirements are matters of
first impression before us, and this re-
cord forces us to address them irrespec-
tive of due process considerations.

In Burns, Justice Moore painstakingly
sets forth the State’s specific obligations
under the Child Welfare Act and state law
and instructs the Family Court that in all

-future cases where termination of par-

ental rights is sought on the ground that
the parent has failed, or was unable, to
plan for his or her child as set forth in 13
Del. C. §1103 (5), the Court must insure
compliance by the State, or its agent,
with the requirements under the Child
Welfare Act and concomitant State law
and make appropriate findings of fact
and conclusions of law as to the State’s
bona fide efforts to meet its obligations
under federal and state law in order for
the vague criterion of “failure to plan” to
survive constitutional muster and ap-
pellate scrutiny.

As the Court observed, the Child Wel-
fare Act, enacted by Congress on June
17, 1980, was intended to stimulate
nation-wide reform of the foster care
system. Numerous studies conducted
by individual States and nationwide in
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the early 1970s revealed that thousands
of children were languishing in foster
homes for most of their childhood and
that there was little effort to providing
- families with services that would obvi-
ate placement of their children in foster
homes or make it possible to reunify
them with their natural families. This

national tragedy of systemic disintegra-
tion of families had grown to such pro-
portions that Congress felt compelledto
enact the Child Welfare Act and redirect
fiscal incentives by imposing, as a con-
dition of continued federal funding for
State child welfare services, several
specific reforms. For example, in order
to qualify for federal funds the State
must demonstrate that for each child for
whom foster care expenditures have
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beenmade, (1) ajudicial determination
has been made that all reasonable efforts
were extended to prevent the necessity
of removing a child from his or her par-
ents and/or to reunify the parents and
child, or in the case of a voluntary place-
ment, that a judicial determination has
been made that such placement was in
the best interest of the child; and (2)
that for each child there is a case plan for
the reunification of the family and a
semi-annual review of the plan. Simi-
larly, under Delaware law, DCPS is re-
quired to provide preventive and reuni-
fication services, written case plans and
semi-annual reviews. 29 Del. C. §§9003
(3) and (4).

Burns requires in all termination cases,
and presumably all cases where the Act
and 29 Del. C. §9003 apply, the State to
prove compliance with its duties under
the Act and concomitant State law. The
Supreme Court has made it clear that
the Court will no longer uphold termin-
ation decisions based solely on evidence
establishing the vague criterion set forth
in 13 Del C. §1103 (5) absent sufficient
evident that the State has made bona
Jfide efforts to meet its own obligations
under federal and state laws at all rele-
vant stages of the proceedings.

The Burns decision may well extend
beyond Delaware to other states with
similarly vague termination statues and
lend guidance as well to those States in
the interpretation and application of the
Child Welfare Act. For example, the De-
partment of Health and Human Services
(HHS), the federal agency responsible
for administering the funds under the
Act, will disseminate the Burns decision
to all regional offices of HHS to be used
in training States on the correct inter-
pretation of what is. meant by “reason-
able efforts” under the Act. Perhaps the
most significant impact of Burns will be
that families will receive the services
they so desperately need, such as housing,
in order to avoid the tragedy of separa-
tion and eventual dissolution. The sig-
nificance of Burns to Judy and Derek,
however, is that after more than two and
a half years of unnecessary separation
they were finally reunited on Christmas
Eve, 1986. =
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Toni Cooper

Imagine. Twelve John and Jane Does
line up and enter the Jury Box in single
file. Twelve law-abiding citizens from all
walks of life with one basic thing in
common: their sworn duty to weigh to
the best of their ability the evidence
presented, without prejudice or bias.
But is every John and Jane Doe capable
of fulfilling this commitment? What are
some of the circumstances that sway
their judgment, their actions?

Cora Lee Rodgers and I were two of
those twelve sworn in on that brisk
October morning. What set us apart from
the other ten was that we were in oppo-
sition from the time we grappled for the
same chair until the tilted end of the
trial. We were to find out later that we
also differed in our judgment of the
man on trial. On first sight Cora thought
the defendant guilty, that the State
presented a “damned” good case against
the defendant, and that the defendant
“looked like a criminal type” (believe it
or not she referred to a Perry Mason
movie).

On the other hand, 1 felt the defendant
was not guilty, that the State presented a
flimsy, badly-prepared case, that entirely
too much was left up to the jurors’
imaginations, and that the defendant
looked like any other American citizen.

When the chairman of the jury, seated
at the head of the long table, started at
the first person to his right, and moved
up our row to see what the initial feelings
of the jurors were, Cora Lee’s eyes and
mine meshed. It was our votes that
brought the tally to six guilty, six not
guilty.

The case was a serious one. The
defendant was accused of mugging and
pistol-whipping the plaintiff in a hotel
room, of discharging a revolver during
the commission of the crime, and of
taking money at gunpoint from the plain-
tiff's wife.

The State produced a .22 caliber pis-
tol taken from the defendant’s home at
the time of his arrest—eight months
after the commission of the crime, The
introduction of this weapon as evidence

The Juror Gods

seemed t0 me to automatically call for a
slug and a spent cartridge. Neither was
produced.

Averyblurred Polaroid photo taken at
long-range was passed among the jurors.
The photo showed a small speck, al-
leged to be a bullet hole in the hotel
ceiling. Another photo, also badly out of
focus, depicted traces of plaster scattered
on and around a suitcase on top of a
bed. (Purportedly, the plaster came from
police probing the speck in the ceiling
for the bullet.) Were these photos suf-
ficient to implicate the .22 pistol found
in the defendant’s home?

Cora Lee glowered. “Well, the POLICE
said the photos were taken in the hotel
room.” 1did not challenge that assertion,
but 1 did ask if police photographers
could have taken such poor quality
photos. Iwondered how they were ever
admitted as evidence.

“Then the police are liars,” Cora said,
smiling, looking slowly around the room
into the faces of the other jurors.

And how did the State come to arrest
this defendant? There had been legal
jargon about “inadmissible testimony”.
We would never know how this defen:
dant came into the hands of the law
eight months after the crime for which
he was being tried.

To account for the absence of the
spent cartridge and slug the Attorney
General said the bullet probabl rico-
cheted. Where? Through a closed win-
dow? And, if the weapon was discharged
in the room, didnt it stand to reason
that the cartridge and slug had to be
somewhere in that room?

And still more important than the
blurred photos and the missing cartridge
and slug was that, in a crime of that
magnitude, where a man's head is bleed-
ing, his wife is crouched screaming in
terror, a weapon discharged, and over
$1000 in cash has been stolen, the room
had not been dusted for fingerprints.

The heaviest evidence against the
defendantwas the victim’s “positive iden-
tification”. He testified that the hotel
room was dimly lit, that the defendant,

Toni Cogper, born in New York City,
bas resided for the past sixteen years in
Wilmington, Delaware, and is employed
at Hercules Incorporated. She is a cre-
ative writer, working on ber first novel,
and is a CEND student at the University
of Delaware.

wearing a skully that partially concealed
his eyes, rushed in, spun him around,
grabbed him from behind, and knocked
him nearly unconscious.

The defense wondered, and so did J,
how the witness could have been so
positive. An entire year had passed
during which he had not been brought
into proximity with the defendant. In
fact, the plaintiff had never seen the
man facing him before the day of the
trial. The victim had been shown a com-
posite drawing of the suspect 24-hours
after the crime was committed, and
during the course of the year, detectives
had transported books of mug shots up
to Maine to the victim’s home, Further-
more, the victim selected not one but a
number of shots that he said resembled
the defendant. Yet, after seeing all of
these faces he was able to positively
identify the defendant one year later?

Furthermore, and importantly, on the
night of the crime, eight members ofthe
defendant’s family, most persuasive of
whom was the defendant’s sobbing
mother, attested to his presence at a
family wedding. According to Cora Lee,
it was not unusual for entire families to
lie. I accused her of suffering from
movieitis.

At 3 pm, after long deliberation,
when we were all weary and uncom-
fortable, the vote was still six guilty, six
not guilty. By 4 p.m. one lady began to
fidget, it was nearing dinner time. She
voted guilty. By 5 p.m., three more
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people voted guilty. One had a part-
time job and said she’d be fired. Other
excuses came into play. Others voted
guilty, leaving us deadlocked, ten guilty,
two not guilty.

I learned a little about the process
that day, about the different types of
Americans who are representative of a
jury, their complexities, their disposi-
tions, their prejudices, “what makes them
tick” I was able to understand more
fully, why, in certain cases, lawyers go to
such great lengths in the selection of a
jury. And as Iwalked home that evening,
1 could not help but feel a pang of pity
for the defendant, for the choice of
jurors afforded him. In a sense jurors
are of a sort gods, and in no uncertain
terms, he had been at their mercy. o

Litigation Support

As the litigation process
grows more complex, access to
technical expertise becomes
essential for winning. Busi-
ness, estate, insurance, divorce,
criminal and tax cases often
call for unbiased professional
advice. Qur litigation support
specialists can work with
you throughout the litigation
process. )
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Caveat Ante-Matrimonia
(Continued)

to preserve their pre-marital and indi-
vidual property. Even a young profes-
sional couple with flourishing careers
may want to determine what rights each
may have in the other’s individually ac-
quired assets during marrtage and after
it is dissolved by death or divorce.

Lastly, Ante-Nuptial Agreements can
bring a certain peace of mind to those
who are ambivalent about marriage and
who would like to define any disposi-
tion of property upon divorce in order
to minimize any later risk.

It is important to be aware that an
Ante-Nuptial Agreement does not receive
the same treatment awarded other con-
tracts. Instead, such an Agreement will
be carefully scrutinized and interpreted
against the party seeking enforcement
and will probably not be upheld, if there
is even a scintilla of unfairness. In other
words, the doctrine of caveat emptor
has no place in the law of Ante-Nuptial
Agreements.

Jean Ashe Crompton and Francine
Gritz, conduct the practice of law in
Wilmington in the firm that bears their
names. They are experienced in the in-
tricacies of family law: Jean once served
as a Magistrate and Francine was a
Master in Family Court. Francine’s pic-
ture appears bere, but mystery woman
Crompton has neglected 10 supply us
with ber likeness.

 WANTED:
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AMERICAN
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throughout the United States.

For information
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BOOK REVIEW

Days Like This:
A Tale of Divorce

By Phyllis Gillis
Published by McGraw-Hill
Book Company, 1986.

The story s all too familiar. He is a type-A personality and a successful business-
man. She gave up a promising and well-paid career in New York City to move to the
country, act as hostess for his business associates, and raise their child. Sure, there
was friction in the marriage, but they would work it out.

One cool autumn night, without warning, he entered the house, switched off the
television and stated, “Phyllis, I'm leaving you. I've taken an apartment and I will be
moving in the morning.. Jackie is coming with me.” The next day, he and Jackie,
Phyllis’s friend and next-door neighbor, moved into a previously furished and
decorated apartment.

Within eight months, he and Jackie were vacationing in the Caribbean while he
discontinued voluntary support payments, cancelled Phyllis’s oil supply and elec-
tricity during a snowstorm, and discontinued her car insurance. She took the only
job she could get—a $42-a-night short order cook at a singles hangout. Meanwhile,
their son was seeing a psychologist and having problems in school.

Through the use of extensive notes taken upon the advice of her attorney during
the course of the divorce, Phyllis Gillis sets out a detailed account of two years of
strategies, counter-strategies, emotional upheaval, court hearings, custody battles,
telephone battles, and survival. From Ms. Gillis’s perspective, women facing divorce
are ata pronounced disadvantage. Having given up a career, a middle-aged woman
cannot easily reenter the job market. Her inability to obtain employment compar-
able to her former status is looked upon as evidence of malingering. Past training
and experience prevent her from obtaining more than marginal alimony and child
support. The irony is that although she changed her life style for him and at his
request, suppressed ambition and dissatisfaction with her dependent status
probably contributed to his philandering.

After the divorce and property settlement were final, the hidden assets began to
emerge. He remarried and bought a $260,000 house and a new Saab. Statistically,
the disposable income of a woman after divorce falls, on the average, 70 percent
while the man’s income increases 40 percent. Equitable distribution laws fail to
take into account the gross disparity between the husband’s and wife’s future
earning potential.

Phyllis Gillis’s account of her struggle to cope as a single woman in a “couples”
society reinforces her opinion that most women see divorce from an emo-
tional perspective and men treat settlement negotiations as a business deal. Ms.
Gillis emphasizes the need for women to assume greater financial awareness and
responsibility during marriage. In her opinion, no-fault, equitable distribution
divorce laws heavily favor the ex-husband. Ms. Gillis advocates treating divorce as a
complex, but serious game, marshalling resources to negotiate a fair settlement.

Phyllis Gillis’s skill as a professional writer (previous works include Entre-
preneurial Motbers and The New Pregnancy) provide the reader with a personal
story that reads like a novel. The book is impossible to put down as the reader
becomes involved in the intrigue of the good guys—bad guys scenario. Ms. Gillis is
the beseiged and spurned woman desperately struggling for custody of her child
and financial security. Of course, there are two sides to every story, but Ms. Gillis’s
version makes fascinating and sometimes chilling reading. Days Like This should
be required reading for anyone, male or female, contemplating divorce or in the
midst of it.

Mary M. Jobnston
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The War On The Thistles

William Prickett

Recently, from my desk in the living
room, I glanced idly up from my boring
legal work to the corner of the pasture.
saw atall thistle growing along the fence
line. Its coarse, prickly leaves were sur-
mounted by the flower, firm and slightly
green but soon to become purple, then
slowly turning white and dissolving into
the seedy down that is carried away by
the wind. As I glanced at the thistle, I
could not help but think back on my
father’s war on thistles. I guess that his
war on the thistles started in much the
same way as my idle glance away from
my work carried me to the thistle, except
that he never made an idle glance in his
life. He probably saw a single thistle and
right then went and pulled it up. Perhaps
he brushed against it or stepped on it
and realized how disagreeable these
weeds are. In any case, one hot June day
before the war, when I was thirteen or
so, I saw him working in the hot sun,
pulling up some thistles. I asked him
what he was doing and he said that he
proposed to get rid of the thistles on the
place. By this time, he had already deter-
mined that it would not do to cut a
thistle off because it grew up again from
the roots. He had also determined that
one could not take the thistle by the
stem even with gloves on because the
stem of a thistle was simply too weak
and broke off in one’s hand leaving the
stump to grow again. The only way to

get thethistle outwas to get some sort of
a tool under the root, lever it up and
then pull it up, root and all. It sounds
fairly simple but it was actually quite a
hard job because, unless one really got
under the roots of the thistle, the thistle
came apart and some of it was left in the
ground and, as previously pointed out,
it flourishes again, seemingly with re-
newed vigor. A shovel could be used to
get under the thistle but actually, my
father, who was pretty thorough with
any sort of a problem, came to the
conclusion that there was one instrument
that was particularly effective in dealing
with these thorny pests. It turned out to
be a heavy iron bar used manyyears ago
for switching trolley tracks. It was about
three feet long. One end of the bar had
been pounded into a v-shaped point.
The old trolleys used to carry them up
front: the conductor would pull out the
bar, jump down, switch the track over
and then swing aboard the rear of the
trolley as the motorman drove by. Just
how my father had originally gotten one
of these instruments 1 do not know
since even then the trolleys had just
about been replaced by trolley busses,
but he found that these bars were most
effective in dealing with the thistle. One
took the bar and plunged it down next
to the thistle and then pried up under
the thistle, grabbing the thistle. It was a
hot and disagreeable job. The thistle

can only be located effectively in late
June or early July when the tell-tale
purple flower comes into view making it
stand out apart from the other lush early
summer vegetation. On the other hand,
thistling could not be done too late,
since once the purple flower had burst
open, literally millions of thistle seeds
were liberated, each one of which would
in turn produce another thistle. There-
fore, the thistling season had to be in
late June and early July.

Soon after my father resolved on his
war on the thistles, he enlisted my twelve
year old brother and me in the war,
somewhat in the manner that Tom Saw-
yer got Aunt Polly’s fence white washed.
My older sister was occasionally con-
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Thistles
(Continued)

scripted. When my father found how
effective his original trolley bar was, but
could not find any more at the old trolley
barm, he found a puzzled blacksmith to
duplicate it so that each of us would
have one. Thus armed with thistlers on
hot Saturdays and Sundays, we would
fan out over the property and dig up
thistles. Originally, we took entire this-
tles, put them in a pile, and burned the
pile. However, the sheer number of the
thistles made this ineffective. In addi-
tion, we found that when the thistles
were burned, the flower would some-
times open and, rising with the smoke,
would be a host of seeds providing next
year’s crop.

We then decided that we would up-
root the thiste itself, cut off the purple
head, and put the heads in burlap bags.
The question then arose astowhat todo
with these collected thistle heads. They
could, of course, be buried but they

might germinate and sprout where they
were buried and one would then have
an entire forest of thistes—a thought
too horrible to contemplate. It was
decided in council that the bags of thistle
heads would be loaded into my father’s
Chevrolet car and he would drop them
at the city dump on his way to and from
work. Of course, my father was busy
with his law practice and it was some-
times several days before he would find
an opportunity to get to the city dump.
In the meantime, he would ride around
in a car stacked up to the ceiling with
bags of thistle heads. At times, some of
the thistes would goto seed. I am afraid
that he may have trailed thistle seeds out
of the windows and even today there
are probably thistles around the country-
side (and even in town) that owe their
beginning to my father’s inadvertent
role as a Johnny Thistleseed. On one
memorable occasion, my father had to

(Continued on page 46)
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Thistles
(Continued)

go to a wedding at the Country Club.
Since he had not had an opportunity to
dump his collection of thistles, the men
of the parking service were greatly sur-
prised when they had to park a small
Chevrolet car loaded to the gunwales
with thistles among the Cadillacs and
foreign cars.

Actually, thistling was a hot and dis-
agreeable job. No matter how careful
one was, it was inevitable that one would
get stuck with thistles as one went care-
fully through the steps of uprooting
and decapitating them. However, the
job had its own compensations. There
was a sense of real accomplishment
when, at the end of a long afternoon,
one felt that a particular area of the
property was completely free of the
offending thistles and a sense of real
triumph when after four or five disagree-
able afternoons, it could be said that the
entire property was free of thistles. After
the first year’s operations were com-
pleted, my father was justifiably pleased
that he hadrid the property once and for
all of the disagreeable pests. He then
would unconsciously cast around for
some other project like disposing of
woodbine or eradicating all the poison
ivy on the acreage. However, when next
spring rolled around, the telltale purple
flowers again appeared. We, of course,
banded together and thought that we
would be able, at this point, to dispose
of the few remaining thistles in short
order: after all, it seemed to us that itwas
probably a task of diminishing magni-
tude and that, after a year or so of more
work, there would be no thistles at all.
We therefore, set to work and went
through another four or five afternoons
ofthistling. These hot afternoons ended
with a swim in the old icepond and
several well-eamed beers. However,
when the third year rolled around and
thistles appeared in undiminished num-
bers, we all came to the slow realization
that our war against the thistles was
probably a hopeless or endless task. A
moment’s reflection told us all why:
while we were busy uprooting the
thistles on our property, the gente
westerly winds were bringing the downy
seeds from fields lying to the west of us,
which our neighbors were not bothering
to thistle. Indeed, in lateryears, as Irode
over the fields and pastures lying to the

(Continued on page 48)
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Aida Waserstein

Christine K Demsey and Aida Waser-
stein are partners in the firm of Waser-
stein & Demsey. They are both members
of the Sections on Family Law and
Women in the Law. Ms. Waserstein is a
member and former co-chair of the
Committee on the Needs of Children.
Togetber, they bring eighteen years of
experience as practicing attorneys to
bear on the issues discussed in their
article.

The Durable 2,500
Year Marriage

In an issue not conspicuous for ac-
counts of domestic felicity, it is nice to
report that the Delaware House of Repre-
sentatives recently adopted a Resolution
“extending congratulations and best
wishes to Mr. and Mrs.___on their 50th
Golden Wedding Anniversary”. They
must be a remarkable couple!

The Editors
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Alimony
The First State
(Continued)

provides that any person awarded ali-
mony has a continued and affirmative
obligation to make good faith efforts to
seek appropriate vocational training, if
necessary, and employment, unless the
court finds that it would be inequitable
to require it in light of certain standards
spelled out in the legislation.

Second, it confirms case law by speci-
fying that the alimony recipient’s co-
habitation with a new partner termin-
ates alimony. It defines cohabitation as
the regular residence of members of the
same or opposite sex if they hold them-
selves out as a couple, even if the rela-
tionship confers no financial benefit on
the party receiving alimony. It further
imposes on the payee an obligation to
notify the payor of remarriage or co-
habitation. Third, unlike the -present
law, the proposed law does not allow
unlimited alimony when the dissolution
of marriage was due to the Respondent’s
mental illness.

The proposed statute also extends
new protections to the payee. It requires
the court to consider any financial or
other contribution made by either party
to the education, training, vocational

skills, career or earning capacity of the
other. The court must also consider
whether a party has forgone or post-
poned economic, educational, or em-
ployment opportunities during the
coursse of the marriage. It also limits the
payee’s duty to become self-supporting
in those cases where the dependent
spouse has a severe and incapacitating
mental or physical illness or disability.
In evaluating the payee’s duty to be-
come self-supporting, consideration is
also given to the payee’s age and the
needs of a minor child or children living
with the payee.

Although it will not put Delaware in
the forefront of national reform, pass-
age of the proposed statute will provide
greater benefits to both payors and
payees, regardless of their sex. The
Family Court will also benefit in its con-
tinuing effort to decide alimony dis-
putes faitly.

1Study by State Department of Public Instruction
and the University of Delaware based on 1980
figures.

21t must be kept in mind that states modify and
change their statutes regularly and the law libraries
in Delaware may not be completely up to date. ™

State Alimony Statutes Compared

Tennessee yes indefinite yes Misconduct
can decrease
amount

Texas no none — -

Utah yes indefinite no none

Vermont yes indefinite no Wife, but not
if adultery
committed

Virginia yes indefinite yes Misconduct
limits award

Washington yes indefinite yes none

West Virginia yes indefinite yes none

Wisconsin yes indefinite yes none

Wyoming yes indefinite no none

* Statute unavailable.

**Only when spouse found physically or mentally incapacitated 10 extent it materially affects ability to
work; or, dependent and bas a child which requires that spouse to stay bome; or, rebabilitative

maintenance for up to two years from decree.

Research based on a local law library most recent materials. Neitber attorneys nor lay persons

should rely on the above in giving advice.
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Thistles
(Continued)

north and west of us, I saw entire fields
that had been unabashedly surrendered
and had become under the sole dominion
of the thistle enemy. However, our war
against the thistles continued and duti-
fully each June, we would sally forth
armed with our thistlers. Of course,
Mother, whose origin and temperament
were Gallic, simply shrugged her shoul-
ders at the war on the thistles: she never
could fathom the strong Puritan forces
that motivated or drove her American
husband and his sons. She never could
see why he never asked or (even thought
of asking) the man whowas hired to cut
the grass to do or even share in this
particularly disagreeable job.

When World War II came along, my
brother and I were scattered to more
serious wars and my father became too
busy to thistle the place entirely. Still,
from time to time, he would spend a
solitary hot afternoon warring on the
thistles. However, by the end of the war,
Nawre had quietly solved the problem
of the thistles on the place: the fields
had been kept cut and the thistles never
got a chance to get started. In the second
growth, the young tulip poplars and
woods maples grew up and shut off the
sunlight necessary for a healthy thistle.
Still, here and there, throughout the
property, a solitary thiste raised its
purple head. Tothe end ofhis activelife,
my father always found the time to go to
the tool house and get his trolley bar
thistler, carefully uproot the offender,
and cut off the head.

As I sit here and look at that arrogant
thistle growing along the fence line, 1
have decided to declare war on the
thistles on this place. (There is at least
one rustly “thistler” lying in a corner in
my own tool shed and I know a black-
smith who could probably be persuaded
to pound out some new ones.) I realize
that if I uproot the present crop of this-
tles the prevailing winds will undoubt-
edly bring future generations of thistles
from the uncut pastures lying to the
west. My reasons for doing so is far
better than merely to rid this place yeatly
of the purple pest. While my son Will,
who is taking his afternoon nap, is still
too small to wield a thistler, the time will
come when he can, and I want to try to
instill in him, if possible, some of his
grandfather’s fierce joy in a hard task,
the doing of which carries its own
reward. | |
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One year ago Delaware Lawyers were genuinely concerned . . . .
The availability of Professional Liability coverage was an
uncertain issue, and cost seemed to be an upward spiral with no
ceiling in sight.

The situation today is much better. CNA has proved to be a
stable and effective provider of this most important coverage, and
costs have leveled to a large degree. Importantly, CNA plans
neither dramatic policy changes nor substantial rate increases in
the near future.

We are pleased to be Administrators for the Delaware State Bar
Association’s Professional Liability Program, serving the
insurance needs of the Delaware Legal Community.
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Invest in
Reliability
‘ou build your practice with skill, experience

" and reliable resources. USCA is the ultimate
reliable resource.

- This proven reliability—based on unmatched
"’ editorial experience—gives you unsurpassed
case coverage, detailed indexing, accuracy,
and timely updating. The elements you

need for success.

For nearly 60 years West has provided
attorneys with the consistent reliability of
United States Code Annotated®

For a detailed “Buyer’s Guide to USCA”,
contact your West Sales Representative
or write to: West Publishing Company,
50 W. Kellogg Bivd., P.O. Box 64526,

St. Paul MN 55164.

RICHARD H. BISHOP

P.O. Box 264

Phoenix, MD 21131
Phone: 301/592-5151
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Call 800-328-9352 (MN or AK 612-228-2973)

USCA

The Choice For Success
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