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Doctor's appointment,
lab tests and X-rays?
That'll take all day."

Not at The HMO
of Delaware.

Til be back
beforelunch.
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It's Blue Cross Blue Shield.
And who knows more about
health care coverage than
the people who invented it?"

In Delaware, only one HMO has the health
care services you use most—all in one place.

Only one: The HMO of Delaware.
You choose your doctor from the

outstanding professional staff of Delaware's
largest medical practice. And enjoy the con-
venience of having services like X-ray, lab
and pharmacy all under one roof.

Your cost for routine and preven-
tive care is minimal. And you're
covered for hospital and surgical
expenses.

The HMO serves you at our
brand-new Brandywine Health
Care Center in NorthWilmington.
And at our Christiana Health
Care Center in Stanton.

Come see our new Brandywine
Center for yourself. To arrange a
visit, or to ask for your free HMO
brochure, just call 421-BLUE.
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Satisfaction
is the best part

of being a
Winner.
Have you ever hit a baseball over the

fence or won a close tennis match?
Have you ever landed that "big"
account or created something
everyone raved about?

You know what it's like
to succeed at something, but
what's the best part? It's the satisfac-
tion you get from knowing you did
your best. And you won!

Here at Winner, satisfaction is im-
portant to us, too. Four satisfaction.

We'll do whatever it takes to make
you feel good about the car or truck you
buy and the service you receive. That's
the commitment we make each time a
customer walks through our door.

Just ask any of the 8,900 customers
who became Winners last year.

So, don't take our word
for it. Visit any one of
our showrooms and
experience, firsthand,
that satisfaction is also
the best part of Winner.
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LETTERS TO THE EDITORS

Fan mail from All Over

Delaware Lawyer
Delaware Bar Foundation
Carvel State Office Building
820 N. French Street
Wilmington, DE 19801

Dear Person:
Enclosed is a copy of a letter dated

January 27,19881 sent requesting issues
of the DELAWARE LAWYER which we
never received. Please let me know why
we are not currently receiving copies.

If we need to pay for a subscription
for the magazine, please let me know
that also. I eagerly await your response.

Sincerely,
Nancy B. Matthews

Information Services Assistant

We respond:
Dear Ms. Matthews:

This is in response to your letter of
March 29, misdirected to our old address,
and commencing with the faintly thug-
gish salutation "Dear Person ". I have
turned overyour letter and the enclosure
to Mrs. Lois Rasys o/DELAWARE LAWYER
who will look into your inquiry and
adviseyou how to go about subscribing
to the magazine.

Yours very truly,
William E. Person

Chairman, Board of Editors

N.B. (Those knowledgeable about such
things tell me that "person" is proper
etiquette in a gender blind society. Wel-
come to the surly new world of unisex!)

Victor Battaglia, Esq.
Chairman
Delaware Bar Foundation
Carvel State Office Building
820 North French Street
Wilmington, DElaware 19801

Dear Vie
I was delighted to see you at the

luncheon in Wilmington and to be able
to confirm my admiration for the
DELAWARE LAWYER and the great job
that Bill Wiggin does in putting together
such a publication. It is clearly one of the
best bar publications that I have seen
anywhere in the country.

I enclose a copy of my remarks at the
luncheon yesterday for the event there
is something in the remarks that would
be useful for you to use locally.

Again my thanks for letting me be for
a few hours once again a member of the
Delaware legal community.

Sincerely,
* Robert MacCrate

NOTICE

The Tarlton Law Library of the
University of Texas School of Law is
collecting and surveying newletters
published by law firms. If your firm
publishes a news letter, please send
us examples of past newsletters and
add the Library to your current mail-
ing list. The address is:

Tarlton Law Library
University of Texas School of Law

Attn: Chris Simoni
727 E. 26th Street
Austin, TX 78705

Susan C. DelPesco
706 Market Street Mall
Wilmington, DE 19801

Dear Ms. DelPesco,
Please find enclosed House Resolu-

tion 185 honoring Board of Directors of
the Delaware Bar Foundation and the
Board of Editors of the DELAWARE
LAWYER as a recognition for the won-
derful product of their efforts.

Sincerely,
Donna A. Snell

House Bill Clerk

We reply:
The Honorable G. Robert Quillen
P.O. Box38
Harrington, DE 19952

Dear Representative Quillen:
Harvey BernardRubenstein, Esquire

has brought to my attention House Reso-
lution 185, of which you were the spon-
sor. I am touched by the praise of the
Bicentennial issue of DELAWARE
LAWYER and, on behalf of the authors,
and other Editors extremely proud. I
write to thank you for your gracious
gesture and the very kind words so re-
flective of what we undertook to accom-
plish in the Bicentennial issue.

1 remain,

Very respectfully yours,
William E Wiggin

Chairman,
Board of Editors

*Mr. MacCrate is the President of the
American Bar Association.

SUBSCRIPTION ORDER FORM
D YES! Please enter my subscription for 4 issues at $ 12.00. My check is enclosed payable

to DELAWARE LAWYER.

• I would like information about obtaining back issues of DELAWARE LAWYER Please
send me a list of those still available.

• I would like to send a gift subscription for 4 issues at SI2.00 to a colleague.

Name _

Address .

City .State . -Zip.

Gift from

Mail to: DELAWARE LAWYER,7Q6 Market Street Mali, Wilmington, DE 19801
Rev. v.6 n .4 6/88
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House of Representatives
134th General Assembly

House Resolution No. 185

CONGRATULATING THE DELAWARE BAR FOUNDATION UPON ITS
BICENTENNIAL TRIBUTE TO DELAWARE'S ADOPTION OF THE UNITED
STATES CONSTITUTION.

WHEREAS, The Delaware Bar Foundation publishes the DELAWARE
LAWYER as a forum for the expression and interchange of ideas, opinions
and positions on legal subjects of general interest to Delaware judges,
lawyers and the community at large; and

WHEREAS, in honor of Delaware's 200th anniversary of its adoption of
the United States Constitution, the Delaware Bar Foundation prepared and
published a truly marvelous edition of DELAWARE LAWYER, with fascinat-
ing articles by leading Delaware historians, judges, attorneys and legislators
presenting facts of great interest not usually found in standard historical
works; and

WHEREAS, the profiles on Delaware's delegates to the ratification con-
vention, the articles on the practice of law in the 18th century and those on
the evolution of the lawsince that time provide fascinating reading material
to scholar and casual reader alike; and

WHEREAS, this publication truly stands out in our bicentennial year of
celebration as worthy of recognition for its value, both today, and in years
to come.

NOW, THEREFORE:
BE IT RESOLVED by the House of Representatives of the 134th General

Assembly of the State of Delaware that we congratulate and commend the
Delaware Bar Foundation upon its Bicentennial Tribute issue of DEL-
AWARE LAWYER.

BE IT FURTHER RESOLVED that suitably prepared copies of this resolution
be presented to the Board of Directors of the Delaware Bar Foundation and
the Board of Editors of the DELAWARE LAWYER as a recognition for the
wonderful product of their efforts.

SPONSOR: Rep. QuiUen

DELAWARE LAWYER Spring, 1988 5



EDITOR'S PAGE

Paula Lehrer

This issue of DELAWARE LAWYER is my second as guest editor and, once again, it
has been my pleasure to workwith the contributors and with Bill Wiggin, Executive
Director of the DelawareState Bar Association. The topic of Land Use and Quality of
Life is something with which I have been involved since I assumed a position in
May 1987 with the Delaware Department of Transportation as Assistant to Secretary
Kermit H. Justice. Secretary Justice has been a major architect of the Quality of Life
legislation in Delaware. I assure you that my role as guest editor of this issue,
however, was entirely voluntary and entirely separate from my professional position. It
was my purpose to be sure that all sides of the issue were fairly and objectively aired,
and I hope you will agree that we have succeeded.

This issue is divided into several sections, which I should like to describe briefly.
First, how did we get where we are? Governor Castle, whose guidance and inspiration
were so important to the decision to pursue Quality of Life legislation gives us his
ideas. Then we take a brief look at some of the legal issues posed by Quality of
Life.

We discuss impact fees, recent Supreme Court decisions, and State vs. local
control. The next section deals with legislation recently passed by the General
Assembly and which was part of the Quality of Life package. The two authors
employed by the legislature, worked closely in the passage of the legislation. The
last section discusses competing philosophies that had to be addressed in order for
any Quality of Life legislation to pass. Those of us familiar with the problems know
that we have a lot more work to do on such legislation if we are to manage the
growth that Delaware faces in the next few years. Accordingly, I have asked
representatives of private sector interests, environmentalists, economic develop-
ment specialists, citizen groups, and members of government to tell us something
about their philosophies regarding Quality of Life so that we can assess from where
these competing interests come and how they can be worked into legislation yet to
be written.

I hope you enjoy reading this issue as much as I enjoyed producing it. •

SATISFIED WITH YOUR
CURRENT

PROFESSIONAL
LIABILITY

INSURANCE?
Or do you often feel that your premiums are too high—or your
coverage too limited? Attorneys Liability Protection Society was
created specifically and exclusively for and by attorneys to help
assure you get the most for your premium
dollar. Give us a call! xti n ^ TOLL-FREE:

1-800-FOR-ALPS

ATTORNEYS LIABILITY
PROTECTION SOCIETY

A RISK RETENTION GROUP

FRED. S. JAMES & CO. P.O. BOX 2151 SPOKANE, WA 99210 ATTN: C.H. STEILEN (509) 455-3900
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Quality
of Life
How Did We Get
Where We are?

Michael N. Castle

I n the Fall of 1986,1 had the oppor-
tunity to speak with many Dela-
wareans as I campaigned for vari-

ous legislators across the State. A com-
mon theme in many of these conversa-
tions was concern over changes taking
place in local neighborhoods and nearby
towns. For some, these changes meant
longer travel times to work or for shop-
ping. Others noted the loss of open space
or woodlands to residential and com-
mercial development. Many couldn't
quite put their fingers on what had
changed, but they had a definite sense
that unique characteristics of the local
community were being lost.

Delaware was enjoying an economic
boom, and that boom had produced
tangible benefits. At the same time,
however, there was a growing feeling
that some of the very features that make
Delaware attractive, those elements
contributing to our "quality of life",
were being adversely affected by our
prosperity.

Adecade before, "quality of life" con-
cerns in Delaware were jobs and the
need to revitalize our economy and
stimulate new business.

The duPont Administration, together
with the State's General Assembly, took
bold and innovative steps to set us on
the path to economic recovery, includ-
ing the Delaware Financial Center De-
velopment Act. In addition, retooling
the State's organizational structure to
emphasize economic growth under a
Delaware Development Office, getting
a firm handle on state spending and
debt servicing, carrying out economic
growth strategies—all contributed to

(Continued on next page)

It is our purpose to furnish brief biographies of the authors of articles, the better to
acquaint readers with those whose work we publish. In the case of a sitting Governor
this would appear to be an otiose practice, the breathless disclosure of unconcealed
distinction to the already ivell informed. Of course, there are always small, surprising
pockets of ignorance* And in the case of Governor Castle we have afar more
interestingfigure than the mere fact of incumbency wouldsuggest. There is a kind of
evolutionary consistency in his career. Five and one-half years ago when he was
Lieutenant Governor he wrote a first article for this magazine. (See "Lawyers and
Legislators, " DELAWARE LAWYER, Fall, 1982.)

At that time we observed of him, "The Honorable Michael N. Castle has been
Lieutenant Governor of Delaware since 1981. During his term he has brought a
refreshing activism to an office once regarded as largely ceremonial. He heads the
Governor's Small Business Council; he has led a Delaware trade mission to
Europe; has made a searching study of a vast number of State boards and commis-
sions, and has proposed changes for their more effective functioning."

Note the reference to a trade mission. These beginnings have led to his leadership
role in the Governor's International Trade Council, the Delaware Free Trade Zone,
and a wide range of devices to strengthen the state in a market that becomes more
and more international. (See "The Delaware Role in International Trade" by
Senator Andrew Knox in the Winter 1988 issue of this magazine.) The current issue
and the Governor's current initiative are, of course, devoted to quality of life, in
effect a resolve that we not be spoiled by economic success and that we not imperil
that hard won success through an unreflective condemnation of its every aspect.
This, like much in life, is a balancing act, and we think an admirable one.

* We are reminded of the New Yorker cartoon in which a dizzy young woman upon introduction to a
gentleman exclaims to her startled new acquaintance, "Not the Mr. Charles Dickens!".
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Quality of Life
(continued)

laying the foundation for the economic
prosperity we enjoy today. These largely
state level efforts were complemented
by county and municipal efforts to
foster a favorable climate for economic
growth.

While many today take for granted
the benefits these actions generated, it
is important to remember that at the
time much of our strategy was largely
untested. Some critics felt that, if in fact
we brought any new businesses in at all,
it was probable that they would leave
our state if a "better deal" came along.
Others simply felt that our move toward
fiscal restraint constituted a lack of caring
and that the old ways of deficit spending
and taxing were in the best interests of
Delawareans.

Today, I think we can safely say that
the critics were proven wrong. The steps
we took to strengthen and expand Del-
aware's economy benefit us today and
will do so in the years to come. Visible
signs of this success can be seen in the
expanding Wilmington skyline and in

new business and industrial parks
throughout the state. One of the nation's
lowest unemployment rates and an un-
precedented string of income tax cuts
illustrate the very real benefits attained.

There are other benefits to our refound
economic strength that are equally im-
pressive, but not as well understood.
The health of the Delaware economy is
directly related to the ability of our gov-
ernment to provide human services,
environmental protection, and public
safety. Without a strong economy, state
government would not have had the
wherewithal to make major increases in
funding to such departments as Health
and Social Services and Children, Youth
and Their Families over the past few
years. Our ability today to spend money
on urgent social, environmental, and
safety issues greatly exceeds that of pre-
vious administrations, when the state's
revenue base could not match the level
of expenditures required to maintain
desirable levels of public service.

In analyzing what has been accom-
plished, we now know that the busi-
nesses we have attracted are here to stay
and that we have achieved a favorable

The Business of Law
It's not enough to be good at what you do.

In today's highly competitive marketplace, the profitability
of your practice cannot be assured simply because you are
the best in your field. In areas such as employee benefits,
office automation, billing and collection, and
compensation, businesses often encounter difficult and
complex problems. Your ability to find solutions to business
problems can directly impact your professional effectiveness.

Our law firm services group can assist you in making your
practice a financial success, so you can concentrate on
what you do best, namely, practice law.

WADE fit SANTORA
Management Consrdtants to the Legal Profession

• Administrative Organization
• Long Range Planning
• Marketing
• Office Automation
• Compensation Plans
• Budgeting and Financial

Analysis

CERTIFIED
PUBLIC
ACCOUNTANTS

One Commerce Center
Wilmington, DE 19801
(302)654-7770

Longwood Corporate Center
Kennett Square, PA 19348
(215)444-3385

Christiana Executive Campus
Suite 112
220 Continental Drive
Newark, DE 19713
(302) 737-6200 Member of AICPA Private Companies Practice Section

climate for Delaware's growth as a finan-
cial services center for years to come. A
key factor underlying our ongoing suc-
cess has been the range of amenities
Delaware offers new corporate residents.
Our rich cultural heritage, our natural
resources, and our close proximity to
major metropolitan areas make Dela-
ware an attractive place to operate a
business and to raise a family.

But absent continued attention and
nurturing, these strengths can be jeopar-
dized. In other states too rapid growth
and development have overrun the very
features that attracted new residents.
Quite properly, these concerns have
surfaced here in Delaware.

As the state has prospered, voices
have been raised demanding that we
take steps to maintain our quality of life.
I share these concerns, and over the last
few years I have looked to key members
of my Administration and leaders in the
community to give us a blueprint for
managing our growth while maintain-
ing our economic prosperity. As a first
step in this process, I asked, "What are
the key issues that confront us?" The
answers I received were:

1) The main "roadmaps" to guide
growth in an orderly fashion are local
land use plans. Through most of the
1980s, land use plans at the county level
were either incomplete or out of date.

2) The influx of new commercial and
residential development that accompan-
ied our economic growth has put in-
creasing strains on our infrastructure
and environment.

3) The rules for fostering economic
strength are changing. The strategy of
the future depends greatly on our ability
to nurture and "home grow" new in-
dustries based on our competitive
advantages.

O ver the last year, we have
moved aggressively to address
these issues. The Delaware De-

velopment Office and my Task Force on
High Technology have identified prom-
ising new industries, like composites,
upon which new job opportunities can
be created. We have also identified ex-
isting industries—such as the poultry
and pharmaceuticals—with the poten-
tial to keep us competitive in the years
ahead. Capitalizing on this strategy will
ensure continued job opportunities and
financial resources for government to
meet the needs of our citizens.

(Continued on page 10)
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Were behind some of the most
successful professionals in Delaware

It's no coincidence that
behind some of Delaware's
most successful professionals is
a team of Bank of Delaware
corporate financial experts.

Working together, our team
of commercial lending special-
ists, cash management experts
and corporate trust officers will
develop financial strategies that
work hand-in-hand with every
aspect of your business. From
commercial lending and em-
ployee benefit plans to invest-
ment and trust services, our

highly qualified, experienced
people will create a custom-
ized package for your business.

In conjunction with develop-
ing strategies for you, our team
can prepare a comprehensive
package of personal financial
services for your senior execu-
tives. This may include Bank
of Delaware Financial Manage-
ment Accounts, personal trust
services, residential mortgage
loans and more.

You can count on a prompt
response, plus ongoing com-

munication with your account
officer.

Call a member of our Cor-
porate Team today at 429-1349
in New Castle County, in Sussex
and Kent Counties call toll free
at 1-800-292-9603. Like many
successful companies through-
out the state, you'll discover
just how beneficial a relation-
ship with Bank of Delaware's
corporate team can be.

D BANK OF DElAWARjE
Delaware's Bank

Memhcr FDIC

Left to right: Peter C.Fuluviler, \T Corporate
FinancialSeniccs; George W. Forbes, III,
Sr. W Commercial Lending;

Delawareness
IT'S A GREAT STATE OF MIND

Equal Opportunity Lender

Roberts. Townsend, VP Corporate Business
Development; and Linda X Outlaw,
VP Commercial Lending



Quality of Life
(continued)

We have also put together a long
range plan that will protect our natural
resources for the benefit of future
generations: the Delaware Environ-
mental Legacy Program. That program
has brought together leaders from all
segments of the Delaware community
and encouraged them to develop strate-
gies for dealing with the most critical
environmental issues facing our state.

I received the final Environmental
Legacy Report last January. Its numerous
recommendations provide a means of
ensuring the high quality of Delaware
natural resources for the long term.
Many of the recommendations require
a lengthy commitment; others are too
far in the future to assess. Still others
require immediate attention, and we
are already taking steps—in beach pro-
tection, for instance—this year.

The combined long range plans for
environmental protection and economic
development should protect our quality
of life. That they have been done in
tandem is not by accident. The new

Corporation
Service
Company

Since 1899...
we help lawyers with fast,
complete incorporating services
in all fitty states.

Let our knowledgeabje
staff assist you in forming
a Corporation.

We are especially
sensitive to the needs of
paralegals.

INCORPORATION
FOREIGN QUALIFICATION

REGISTERED AGENT
CORPORATE SUPPLIES

UCC SERVICES

Computerized service for Delaware
Corporate work. Ask us for details.

CSC
Corporation Service Company
The Lawyers Incorporating Service
4305 Lancaster Pike
P.O. Box 591
Wilmingtoa Delaware 198990591

Toll Free: (800) 441-9975 or (302) 998-0595

residents and buildings that come from
economic development can have signif-
icant environmental repercussions. Un-
less we manage our economic growth
consistent with environmental protec-
tion, we shall risk impairment of natural
resources, such as wetlands and open
space. We shall also threaten the all
important water supplies vital to our
communities.

Conversely, we must remain com-
mitted to keeping Delaware econom-
ically competitive and develop new job
opportunities for future Delawareans.
We must have environmental policies
that can accommodate that desirable
growth rather than divert it. Economic
growth and environmental protection
are interdependent, and without a strong
economy that comes from successful
economic development, we diminish
our ability to manage environmental
programs at optimum levels.

As we have seen in the past, however,
attention to economic development
and environmental protection alone are
not sufficient to ensure that our growth
does not exceed the capacity of our
environment to support it. The other
key ingredient in the mix is structuring
land use planning at all levels of govern-
ment with an eye to the future and full
awareness of the development pres-
sures of today.

Of all the messages I heard over the
last year, the need to address the land
use planning process was clearly one of
the most urgent. The legislative package
introduced last June, which has since
become known as the "Quality of Life"
initiative, responds to that need. It also
includes bills designed to expand the
capacity of our transportation network
to keep pace with demand.

WRONGFUL DEATH
or INJURY CASES

EVALUATION of
ECONOMIC LOSSES

Marvin R. Brains, Ph.D.
Economist

University of Delaware
Newark, Delaware 19716

302-451-1691
302-451-2394

The Quality of Life initiative was per-
haps one of the most extensive packages
of legislation ever considered by the
General Assembly. To its members'
credit, the measures generated a great
deal of discussion and debate. Passage
of the many interrelated and complex
bills is one of the most important events
in the last ten years.

In looking at the specifics of what has
been accomplished, I think it fair to say
that the full effect will not be fully
realized for some years. From a monetary
standpoint the establishment of a $1.1
billion, ten year Transportation Trust
Fund is clearly a major commitment by
the State to ensure proper funding for
good roads and public transportation in
the years ahead. Together with legisla-
tion that links growth along our high-
ways with the ability of our transporta-
tion network to support increased de-
mand, we have taken a major step toward
ensuring safe and efficient transporta-
tion for Delaware's future.

In assessing all that we have done, I
am most gratified that we have avoided
the misguided calls for quick fix answers
that curtail activities ultimately in our
long term best interest. With a forward
looking economic development strategy
and environmental protection plan in
place, we have taken steps that will
benefit our lives and our children's. We
have taken major strides in addressing
the key management issues that, if left
unattended, would surely make Dela-
ware a less desirable place than what we
now know.

Looking ahead, we see many chal-
lenges that remain. Many of the actions
prescribed to protect our environment
and foster economic development re-
quire public debate and discussion.

I am confident, however, that, as in
the past, we will rise to that challenge. In
doing so, we must be mindful of what is
best for Delaware in the long run and
recognize that quality of life is a fragile
commodity, which requires a thought-
ful approach and careful attention to the
changing conditions around us. We can
do nothing less for our children and for
all future Delawareans. •
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Is your
business lunch

really productive?
It can be, if its a business
lunch at die Hotel duFont!

Imagine a luncheon atmosphere
thats actually conducive to doing busi-
ness. With prompt, unobtrusive service
thaft congenial and attentive, our staff
•will make you and your guests feel
very welcome.

Enjoy your lunch at a relaxed pace
that lets you take care of the important
matters at hand. Your business guests
are as important to us as they are to
you. That's why we want to help you
impress your guests and keep to your
agenda by serving you outstanding cui-
sine with no unnecessary interruptions.

It's n o ordinary business lunch.
Its lunch at the Hotel du Font!
• Innovative menu selections prepared
with prime cuts of meat, choice sea-
foods, fresh vegetables, home baked
breads and pastries.
• Outstanding value, with entrees from
J7.25 to $13.25, plus daily business-
person specials.
• A delicious, elegant lunch served in
just 55 minutes when the press of your
business day requires it

•We invite you to open a business
account Call our credit office today to
apply. (594-3177)
•Eleven private dining rooms for those
occasions when productivity demands
privacy for luncheon meetings of 4 to
40 persons.
• Low calorie/low cholesterol menu
items for the especially health-
conscious.
•An exciting variety of non-alcoholic
cocktails as well as traditional bev-
erages to enhance your meal, including
a selection of wines by the glass.
• Convenient hours for business lunches,
from 11:30 a.m. through 2:30 p.m.
• Convenient center city location.
The next time you want a productive
luncheon, and you want to withdraw
from the seemingly uncontrollable
pace of the day, put lunch at the Hotel
duPont on your agenda. Just call us for
reservations today.

Green Room Lunch
594-3154/3155

Brandywine Room Lunch
594-3156/3157

Lunch in Private
594-3133

Hotel duPont
Hth & Market Streets, Wilmington, DE 19899



Impact Fees:
Paying the Developmental Piper
Mark A McNulty

I mpact fees have received a great
deal of attention recently in Dela-
ware and, indeed, throughout the

country, as one method of making de-
velopment help pay its own way. With
the recent decision in Nollan v. California
Coastal Commission 483 U.S., 107 S. Ct.
314197 L Ed. 2d677 (1987), the United
States Supreme Court has drawn atten-
tion to growth management and devel-
opmental exactions, which are directly
related to requiring financial contribu-
tions by development. An impact tax or
fee is a recent device to ensure that
growth does not infringe upon the
public interest.

Land use management techniques
were not tried with any great success in
this country until the early 1900s. Since
then a variety of devices have evolved.
They include impact fees (which we
shall examine in some detail), required
dedication of land both on and off site,
in-kind fees in lieu of dedication, and
other controls over the development of
land. Different methods of varying strin-
gency and effectiveness have arisen in
response to an emerging recognition
that continued uncontained growth will
eventually overburden the resources or
the "quality of life" that attracted de-
velopment in the first place.

The first significant method was zon-
ing, which limits the type of develop-
ment permissible in a given area. Euclid
v. Ambler Realty Co., 272 U.S. 365 (1926)
sustained the principle of zoning in face
of Constitutional challenge. During this
period, subdivision regulations were
being adopted at the local level on the
theory of nuisance control. They were
generally designed to preserve public
coffers and to shift to the real estate
developer the responsibility for meet-
ing at least some of the needs created by
his activity. For example, subdivision
and zoning regulations permitted local
governments to require developers to
dedicate the land necessary and to

make the required improvements for
such things as streets, on-site sewer
lines, and drainage facilities necessitated
by development. These exactions have
generally been upheld as valid exercises
of the police power. Trent Meridith Inc.
v. City of Oxnard, 114 Cal. Rptr. 3d 317
(1981). See also Heyman and Gilhool,
The Constitutionality of Imposing In-
creased Community Costs on New Subur-
ban Residents Through Subdivision
Exactions, 73 Yale LJ. 1119 (1964).

It should be noted that there are two
types of exaction commonly assessed
for new development: on-site facilities
and off-site requirements arising in con-
sequence of new construction. As a rule
of thumb, the more remote the exaction
from the need, the more likely it is to fall
before legal attack.

The next significant attempt to deal
with this issue was a requirement that
growth follow an approved schedule
geared to the construction of new facil-
ities needed to accommodate the growth.
This process is commonly called "phas-
ing," since it requires the developer to
develop the property in stages while
public improvements are put in place to
serve the development.

In Golden v. Planning Board of Ram-
apo, N.Y. App. 285 N.E. 2d 291 (1982),
the town had adopted a comprehensive
zoning ordinance and capital improve-
ment master plan in 1966. It covered a 6
year period and included a plan for
additional capital improvements over
the next 12 years. In effect it detailed
permissible growth for 18 years. Devel-
opers challenged the restrictions as
unreasonable.

Under the plan, a developer could
choose between phasing his project in
accordance with the town's timetable or
paying for the public services needed to
accelerate it The Court of Appeals found
that Ramapo had the authority to adopt
a plan to phase in capital improvements
over a long term and that the plan was a

reasonable exercise of the town's police
power. In reaching its decision, the
Court said;

"The fact that the ordinance limits the
use of, and may depreciate the value of
the property will not render it uncon-
stitutional, however, unless it can be
shown that the measure is either unrea-
sonable in terms of necessity or the
diminution in value is such as to be
tantamount to confiscation." 285 N.E.
2d, at p. 304.

In more recent times, impact fees
have been aimed more accurately at
those who will directly benefit from
development, by exacting direct pay-
ments to the local government The un-
derlying premise of this approach is that
those who cause growth should relieve
the consequent strain by paying cash for
improvements that would otherwise be
unnecessary.

Impact fees should be distinguished
from impact taxes, the latter imposed
upon the business of land development
itself. They appear to provide a greater
flexibility in the use of the moneys they
raise—they can be added to the general
revenues of the jurisdiction. Impact
fees, on the other hand, are subject to
detailed restrictions on how they are to
be spent.

In attempting to deal with this issue,
various methodologies for the assess-
ment of impact fees have been at-
tempted. (See Jacobsen and Redding,
Making Development Pay Its Way, 55
N.C.L. Rev. 407 [1977]).

Other approaches have included the
use of special permits and special assess-
ments, when, for example, a develop-
ment may have zoning approval but the
developer seeks additional uses beyond
those permitted in the category for
which it is zoned. Conditioning special
permits on the developer's agreement
to upgrade facilities external to the
project but resulting from a need created
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by that project can be valid in a proper
case. Associated Home Builders v. Wal-
nut Creek, Cal. Supr., 484 p. 2d 606
(1972). Special assessments, although
generally viewed as an exercise of the
public authority's taxing power, may
not be bound by traditional restrictions
on that authority but may be held to be a
logical extension of the police power.
J.W.Jones v. City of San Diego, Cal. App.
203 Cal. Rptr. 580 (1984).

As a result of the phenomenal amount
of growth in Florida, local jurisdictions
in that state have been very active in
devising methods for collecting impact
fees. The courts disallowed early at-
tempts, but later efforts have withstood
legal challenge. Broward County v.Janis
Development, Fla. App. 311 So. 2d 371
(1975); Contractors & Builders Associa-
tion v. Duneden, Fla. Supr. 329 So. 2d
314 (1976) cert den. 444 U.S. 867; Holly-
wood, Inc. v. Broward County, Fla. Supr.
432 So. 2d 606 (1983).

The imposition of impact fees is a
very complicated process, since it re-
quires detailed financial analysis to en-
sure that the developer's and the com-

munity's contributions are equitably
balanced. Several factors must be care-
fully considered, but the general test
remains the distinguishing between an
unlawful taking and a mere imposition
upon the developer. Very simply, is the
fee is reasonable? While the "Rational
Nexus" test has become the most widely
accepted by jurisdictions imposing im-
pact fees, others have evolved.

The Illinois rule, which has since
been modified, was first proposed in
Pioneer Trust and Savings Bank v.
Village of Mount Prospect, 111 Supr. 176
N.E. 2d 799 (1961) and embodies the
most conservative view of the "inequit-
able" fee. The Illinois court invalidated
the requirement that land be dedicated
for educational purposes as part of a
subdivision proposal. The theory es-
poused by the court was that in order to
be valid, the exaction had to be "specif-
ically and uniquely attributable to the
new development" and, since schools
were a need of the entire community,
the exaction was not supportable.

(Continued on next page)
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Impact Fees
(continued)

The New Jersey Supreme Court re-
cently construed the Municipal Land
Use Law, N.J.S.A. 40-55D-42 as reflecting
the intent of the State legislature to
adopt this theory. NJ. Builders Assn. v.
Bernards Township et. al, NJ. Supr. 528
A. 2d 555 (1987) holds that municipal
exactions for off-site improvements
from development are limited to those
costs directly attributable to the new
development.

Another test is for a "reasonable rela-
tionship" between the exaction and the
need for which it is assessed. Many of
the cases I cite have adopted this ap-
proach. Ayers v. City Council of Los
Angeles, Cal. Supr. 207 P 2d 1 (1949).

The theory that has received the most
attention is the so-called "rational nexus"
approach. The underlying rationale is a
reasonable connection between the
assessment of the fee and how the funds
generated are spent. Jordan v. Village of
Menomonee Falls, Wis. Supr. 137 N.W.
2d442 (1965); Home Builders and Con-
tractors Assn. et. al., v. Board of County
Commissioners of Palm Beach County,
Fla. App. 446 So. 2d 140 (1983).

The Home Builders case reviewed an
earlier Florida decision, Contractors
and Builders Association v. City of
Dunedin, Fla. Supr. 329 So. 2d 314
(1976) cert. den. 444 U.S. 867 (1979). In
what has since become known as the
"Dunedin Test" three precepts for a fair
and equitable fee were laid down:

1. New development must be such
that the present system of public facilities
would be inadequate if not expanded.

2. The fees must not exceed the ex-
pense local government would incur in
accommodating the new users of the
system.

3. Fee proceeds must be earmarked
for the purposes for which they were
approved.

The "Rational nexus" approach is not
without its problems. Two of the more
significant questions it raises are:

The apparent inequity if the developer
pays the cost of the capital facility im-
provement and is still required to pay
taxes.

The apparent inequity between con-
tributions for existing capital facilities
and the contribution required of the
developer for expanding them.

The Utah Supreme Court attempted
to deal with these issues in Banberry
Development Corporation v. South Jor-
dan City, Ut. Supr. 631 P. 2d899 (1981).
The Court listed no less than seven
factors in determining whether the de-
veloper was being asked to contribute
an amount greater than his fair share. In
a recent article in the American Plan-
ning Association Journal, the author
suggests that the future direction of the
courts in interpreting the imposition of
impact fees is to require strict cost ac-
counting to guarantee that the equities
are built into the system. [Nancy Stroud,
Legal Considerations of Development
Impact Fees, APAJoumal (Winter, 1988)].

Fees must not only be reasonable; a
strict account must be kept of how the
funds are collected and distributed.

While there undoubtedly will be fur-
ther evolution of the "rational nexus"
analysis, in all likelihood it will be in the
nature of fine tuning rather than devel-
opment of an entirely new test The
majority of courts who have dealt with
this issue appear to have settled on the
rational nexus analysis as the accept-
able rule, and there now appears to be a
sufficient body of law to validate care-
fully designed impact fees. Zoning and
subdivision regulations, on-site and off-
site exactions, phasing and the develop-
ment of impact fees/taxes provide sev-
eral tools for land use regulators in
keeping growth under control and in
recovering at least pan of the cost to
which that growth subjects the com-
munity as a whole.

Other approaches worth considera-
tion are mitigation techniques and
incentive/disincentive programs that
guide development towards areas where
it is needed and away from those where
it may overburden an existing infrastruc-
ture. Mitigation and incentives to en-
courage development in suitable places
may prove to be among the most effec-
tive methods yet devised. Used in con-
junction with existing programs, includ-
ing impact fees, they should enable
planners to confront the next genera-
tion of land use problems. •
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Modern Land Use Regulation:
Pay As You Go Or
Do As You Please?
Scott A Green

Z oning lawyers and planners often
say that the only way you can be
absolutely sure that open space

will remain that way is to buy it. That
saying used to be a joke, a cute way of
fending off civic groups. For local gov-
ernments it's no longer a joke.

The Fifth Amendment to the United
States Constitution provides, in part,
that "private property [shall not] be taken
for public use, without just compensa-
tion." At the same time, the Constitution
grants to States and, by delegation, to
their political subdivisions, full police
powers. Land use regulations often
bring these two provisions head to
head. Since the early part of this century,
the Supreme Court has struggled to
balance these two rules.

The Supreme Court has issued many
decisions that addressed the takings
issue, but in each case it stopped short
of declaring a compensable taking.
Agins v. Tiburon, Ail U.S. 225 (1980)
(conditions imposed upon land may be
takings); United States v. Riverside Bay-
view Homes, Inc., 474 U.S. 121 (1985)
(permit denials may be takings); Perm
Central Transportation Co. v. New York,
438 U.S. 104 (1978) (use restrictions
may be takings). The Court used a "bal-
ancing test," in each case weighing the
detrimental effect on the individual
landowner against the societal interests
served. Did it "feel" like a taking? Was it
" fa ir" to take the land without compen-
sation? Clearly, a more practical standard
was needed.

The state of the law of "takings"
before 1987 was defined by Penn Cen-
tral Transportation Co. v. New York, 438
U.S. 104 (1978). In that case the city and
the railroad company were at odds over
city regulations limiting the develop-
ment of an historic landmark. Rather

than an objective test, the Court offered
a three-part "balancing test." To distin-
guish between a reasonable regulation
or an unconstitutional taking the Court
considered:

1. the economic impact of the regu-
lation;

2. the effect on reasonable investment-
backed expectation;

3. the nature of the regulation.
In short, a regulation before 1987 was

safe from attack if it was reasonably re-
lated to promoting the general welfare
and if it permitted a reasonable, bene-
ficial use of the property.

The Supreme Court decided seven
takings-related cases in 1987:

First English Evangelical Lutheran
Church v. County of Los Angeles, 107
S.Ct. 2378 (1987);

Federal Communications Commission
v. Florida Power Corporation, 107 S.Ct.
1107 (1987);

Keystone Bituminous Coal Association
v. DeBenedictis, 107 S.Ct. 1232 (1987);

U.S. v. Cherokee Nation of Oklahoma,
107 S.Ct. 1487 (1987);

Model v. Irving 107 S.O. 2076 (1987);
Bowen v. Gilliard, 107 S.Ct. 3008

(1987);
Nollan v. California Coastal Commis-

sion, 107 S.Ct. 3141 (1987).
While the first (First Church) and last
(Nollan) decisions have received the
most attention, it is the cumulative effect
of all seven cases that is changing the
law of land use regulation.

The First Church decision signified a
change in the law of takings. Los Angeles
County had begun to enforce an interim
flood control ordinance in 1979, adopted
in respoase to a flood that had destroyed
creekside properties and killed several
people. The flood resulted from forest
fires, which denuded lands along the

Scott Green, Director of the Wilming-
ton firm of Cooch and Taylor, brings
extensive hands-on experience to the
subject of this issue. After serving as law
clerk to then Superior Court Judges
Christie and Walsh, he practiced law as
an Associate with a Wilmington firm.
Beginning in January 1985 he served
for nearly two years as the County Attor-
ney for New Castle County and there-
after untiljufyoflastyear as Policy Coor-
dinator for the County.

Scott is a graduate of the University of
Delaware and the American University
School of Law.

creek. Under the new ordinance, the
church could not use lands that had
served as a campground for handi-
capped children until measures could
be taken to restore the destroyed forests
and control the flooding.

The Church had a lot going against it.
The ordinance was temporary. It expired
after a period of years. It also seemed
like a reasonable regulation. It certainly
seemed proper for the county to protect
handicapped children from flash floods.

The Court didn't declare a taking with
finality, but it did take a significant step
forward. It concluded that a taking was a
taking, no matter how long its duration.
Previous cases had permitted local gov-
ernments to invalidate the illegal ordi-
nance, but the Court ruled this consti-
tutionally insufficient. If a taking oc-
curred, it required the payment of
compensation. The case fell short of
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earth-shattering, but it signaled a new
attitude.

Then came the cases from Florida
Power to Boiven. They offered little
guidance. It was significant that the
Court reviewed so many takings cases,
but no single case advanced the state of
the law. Without laboring over the facts
of the cases, it is safe to say that the
Court found a way out of each—until
Nollan.

The respondent California Coastal
Commission was an agency created to
preserve public access to the beaches
for recreational purposes. The Nollans
sought a permit from the Commission
to renovate and add to an existing
beachfront home. The Commission re-
quired a deed restriction limiting the
size of the building and creating a public
easement over the Nollans' property.

The Nollans objected, arguing that
the Commission's regulation constituted
a taking. The Commission contended
that the easement prevented conges-
tion on the beaches and protected the
public's ability to see the beaches. Con-
cluding that the restriction was not a
valid regulation but rather "an out-and-
out plan of extortion," the Court agreed
with the Nollans.

For the first time, the Court in Nollan
used a "nexus test" to decide a takings
case. The takings analysis is now more
focused. The nexus test requires that
"the prohibition . . . further the ends
advanced as the justification for the
prohibition." Rather than a case-by-case
balancing of takings and police power
concerns, courts must now examine
whether the land use regulation deals
specifically with the burdens imposed
by development.

The decisions of 1987 announced a
new era of takings case analysis. Nollan
set the boundaries of an impermissible
taking and streamlined the review pro-
cess. First English delineated the remedy.
Whether as a result of our country's
"growing pains" or some judicial coin-
cidence, decades of benevolent neglect
were replaced by a new emphasis on
the takings issue.

A Delaware court reached this issue
several years before the United States
Supreme Court. Indeed, the decision of
then Vice Chancellor Brown in Lake v.
Mayor and Council of Odessa, C.A No.
81C-DE-1, (October 7, 1981), fore-
shadowed First English:
"... if there has been a taking there will
always be an issue of monetary com-

pensation in any event, be it the full
value of the property if deprivation of
economically viable use is permanent,
or be it compensation for the proven
economic loss suffered by the landowner
between the time of the enactment of the
zoning regulation and the time of its
revision or amendment." Lake at p. 7
(italics supplied). This kind of reason-
ing is plainly in line with current U.S.
Supreme court decisions.

How will current land use regulation
in Delaware be affected by this shift in
the law? This article was written in Jan-
uary, 1988 before final legislative con-
sideration of the full "quality of life"
package introduced by Governor Castle.
Some of those "quality of life" initiatives
raise difficult questions.

There appears to be little problem
with legislation that requires notice to
school districts or improves sediment
and erosion controls. These restrictions
are linked directly to the burdens they
impose.

Other initiatives raise more complex
problems. The validity of impact fees,
for example, has been heavily litigated
in other states. Impact fees are assess-
ments used by local governments to
help finance the infrastructure (roads,
sewers, schools, etc.) needed to accom-
modate new development. They gen-
erally take the form of fees assessed
when building permits are issued.

Courts first determine whether these
assessments are fees or taxes. If they are
taxes, they must be authorized by state
law and they must be non-discriminatory,
but the government generally has un-
fettered discretion over the use. If they
are fees, there must be a very close
nexus between the fee and the burden
imposed by that particular develop-
ment Builders and Contractors of
Pinellas County v. City of Dunedin, 329
So.2d3l4 (1976), cert, denied, 444 U.S.
867 (1979). The funds must also be
spent on improvements made necessary
by the specific development from which
the fees are drawn.

As originally introduced the develop-
ment fees in the Governor's program
were truly fees, not taxes. They were to
be calculated by DELDOT to approxi-
mate the cost of road improvements.
Because they are fees, there must be a
nexus established between the fees
enacted and the burdens imposed on
the community by each development.

(Continued on next page)
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Modern Land Use
(continued)

Yet, there is no standard in the legisla-
tion for setting fees, there is no tying of
fees to improvements at or near the
development site, and there is no
mechanism for returning unused funds.
Without these minimal standards, the
State will not be able to establish the
nexus necessary to fend off a legal chal-
lenge based on the takings and due

process clauses. However, amendments
may have cured these ills by the time
this article is published.

Similarly, sunset zoning provisions
could result in takings. Under sunset
provisions, properties revert to a resi-
dential or other holding zoning category
if development does not occur within a
specified period of time. If the reversion
leaves the property owner, even tem-
porarily, without an economic use of his
property, the State or local government
may be required to compensate him.
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Before the First Church decision, this
might have been viewed as a temporary
or "correctable" taking, which did not
justify compensation. First Church
makes it clear that temporary takings
are compensable.

Developers should see the takings
cases as putting them on a more equal
footing with the governments that regu-
late them. Local governments, especially
in small states, are rarely held legally
accountable for questionable conduct.
Lawsuits are rarely filed against local
governments because local legislators
and administrators don't like to be sued.
A developer who will often have more
than one matter pending before a given
government body will not want to risk
creating an unfriendly environment.

Developers have also been reluctant
to file suit because the remedy available
in the past—corrective action—was
unsatisfactory. Litigation is also expen-
sive and time consuming. Many times it
is easier to wait and start over. The
takings cases may alter this logic. They
offer a developer the possibility of re-
covering monetary compensation for
the lost opportunity cost of a transaction
or development delayed or halted by
improper land use regulation.

If the spate of decisions in 1987 have
any lasting impact, it may be to stimulate
corrective legal actions, which would
previously have been viewed as fruit-
less. If the prospect of monetary com-
pensation outweighs the fear of repri-
sal, developers may be more willing to
fight.

The takings cases should also encour-
age proper procedures in handling land
use matters. Careful government entities
that guard the propriety of the process
will forestall such lawsuits.

In his dissent to the First Church deci-
sion, Justice Stevens predicted that the
decision would spark a "litigation ex-
plosion." Whether that happens or not,
the takings cases of 1987 will leave a
lasting impression on the law. After fifty
years of a judicial "four corners" stall,
the players are being allowed to play the
game the way it was meant to be played—
on the merits of each case. •
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• =, 1988-1989 NEW CASTLE COUNTY
wr PROFESSIONAL DIRECTORY

Tilt' County Chamber

To All New Castle County Professionals:
This year the County Chamber will publish its First Annual Professional Directory.
This publication will highlight professional organizations throughout New Castle

County. It will allow well established professionals to better inform new residents and
businesses about their ventures while aspiring professionals might use the directory to
build their client base throughout the New Castle County area.

The directory will consist of interviews/profiles of professional individuals and firms in
the county. The advertising rate includes photographs, copywriting and layout of full
page profiles.

Distribution of the directory will be free of charge to all new residents and businesses
in New Castle County thru:

• County Banks
• County Real Estate Agencies

• Local Visitor and Convention
Bureaus

Major Corporation Relocation
DepartmentsEducational Institutions

Direct Mailings
Classifications in the directory include representatives from the following fields:
MEDICAL/OSTEOPATHIC • ARCHITECTURE

• DENTAL • ALTERNATIVE HEALTH CARE

• LEGAL
• ACCOUNTING/FINANCIAL PLANNING •
• CHIROPRACTIC a n d PSYCHOTHERAPY

• AND OTHERS

NON-PROFIT
PSYCHIATRY, PSYCHOLOGY

. . . ADVERTISING RATE

. FULL PAGE $500.00 INCLUDES:
PHOTO, COPYWRITING AND LAYOUT. , ;

If you have any questions, please contact ARTEMIS Productions, our coordinators for this project-
. - \ .. ••' (302)655-7080or(215)566-4883 >

Tear Here

REPLY FORM
Please complete and mail the following information and a representative will contact you concerning participation in
the directory:

Business/Individual Name: Phone:

Address: .

City: State: Zip:

Contact's Name:.

Type of Business:.

Please mail completed form to:
NEW CASTLE COUNTY CHAMBER OF COMMERCE

250 East Main Street
Newark, Delaware 19711

Attn: Patrick McGranaghan



Quality Of Life:
The Legislation
Francis J. Murphy

I n December, 1987 and January,
1988, after more than six months of
public debate, the Delaware Gen-

eral Assembly passed eleven bills collec-
tively referred to as "The Quality of Life"
legislation. All have since been signed
into law by Governor Michael N. Castle.
My purpose here is to outline briefly
each bill for those unfamiliar with the
legislation.

THE QUALITY OF LIFE ACT OF 1988
The cornerstone of the legislation is

The Quality of Life Act of 1988 ("the
Act"), House Substitute No. 1 for House
Bill391 (66 Del Lawsch. 207).x Its stated
purpose is "the establishment and im-
plementation of comprehensive plan-
ning programs to guide and control
future development" in each county.

The opening paragraph lays out clear-
ly the intent of the drafters:
[T]o encourage the most appropriate
use of land, water, and resources, con-
sistent with the public interest and [to
enable Delaware's three counties] to
deal effectively with future problems that
may result from the use and develop-
ment of land within their jurisdictions.

To that end the Act seeks "to encour-
age and assure coordination of plan-
ning and development activities of units
of County government, municipalities,
regional planning agencies and state
government." And to avoid the problems
that stemmed from a lack of planning in
the past, the Act provides that, "no de-
velopment ... shall be permitted except
in conformity with the land use map or
map series and with County land devel-
opment regulations enacted to imple-
ment ... the adopted comprehensive
plan." (emphasis added).

Mandatory Comprehensive Planning
Each county must prepare a "compre-
hensive plan" or amend its existing plan

to meet the standards of the Act These
plans will govern the use of develop-
ment of all unincorporated lands within
each county, excluding incorporated
municipalities, such as the City of
Wilmington.2

Each county government must desig-
nate a local planning agency to draft the
comprehensive plan in conjunction
with public hearings. After the plan is
drafted, at least one additional public
hearing must be held before the county
governing body votes on adoption of
the plan.

Mandatory Elements Of The
Comprehensive Plan

Each county's comprehensive plan
must include the following "elements":
(1) a future land use plan element,
which shall include a land use map or
map series showing the proposed distri-
bution, location, and extent of the vari-
ous categories of land use, (2) a circu-
lation element, depicting the locations
of existing and proposed major thor-
oughfares, (3) a water and sewer ele-
ment, (4) an element for the conser-
vation, use, and protection of natural
resources, (5) a recreation or open space
element, (6) a housing element, includ-
ing housing for moderate and low-
income families, group homes, and fos-
ter care facilities, and finally, (7) an
intergovernmental coordination ele-
ment, demonstrating the effects of the
plan on municipalities and adjacent
counties.

Capital Improvements Plan
Similarly, each county is required to

adopt a Capital Improvements Plan
("CIP"). The CIPmust include provisions
for the construction and extension of
public facilities, the estimated cost, and
projected revenues sources. Each county
is required to review its CIP annually
and modify it as necessary.

Francis f. Murphy, a member of the
Delaware Bar, is associated with the
firm of Ashby, McKelvie & Geddes in
Wilmington. In his capacity as an attor-
ney for the Delaware State Senate, Frank
assisted the legislators responsible for
studying and drafting the Quality of Life
legislation. His direct knowledge of the
legislative process as it functioned in the
evolution of this important body of statu-
tory law lends force to his account and
weight to his comments.

Evaluation And Appraisal
The Act provides that the planning

program "shall be a continuous and
ongoing process." To reach that goal,
each county planning agency is required
to report every two years to the Cabinet
Committee on State Planning Issues.
The report must "present an assessment
and evaluation of the success or failure
of the comprehensive plan or element
or portion thereof and include "refor-
mulated objectives, policies, and stan-
dards" so that the plan may be refined.

LEGISLATION RELATED DIRECTLY
TO THE ACT

Five of the bills are, in essence, exten-
sions of the Act, because they build
upon its provisions. They will appear as
related sections when published in the
Delaware Code.3

Adoption And Amendment Of The
Comprehensive Plan

House Substitute No. 1 for House Bill
393 (66 Del. Laws ch. 216) sets dead-
lines for the adoption of conforming
comprehensive plans. For New Castle
County the deadline is December 31,
1988; for Kent and Sussex December 31,
1990. Each county must update its plan
by December 31, 1995, and every ten
years thereafter.

(Continued on next page)
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DELAWARE STATE SENATE
134TH GENERAL ASSEMBLY

SENATE BILL NO. 303

AN ACT TO AMEND CHAPTERS
26,49 AND69OFTITLE9OFTHE
DELAWARE CODE RELATING
TO ZONING AND SUBDIVISION
IN .SUSSEX, KENT, AND NEW
CASTLE COUNTIES; AND PRO-
VIDING A LIMITATION'ON THE.
LIABILITY OF CERTAIN PARTIES
SEEKING JUDICIAL REVIEW OF
ZONING, SUBDIVISION, AND
tAND USg DECISIONS. •

BE ,IT ENACTED BY THE GEN-
ERAL ASSEMBLYOFTHE STATE
OFDELAWARE:

WHEREAS, there, is concern
among members of the General
Assembly that citizens and asso-

ciations of citizens, in the exercise
• of their legitimate rights to seek
judicial review of zoning, subdivi-
sion, t and land use decisions,
might be subjected to unjustifiable
threats of retaliatory litigation, that
would inhibit theexercise of those
rights and thereby have serious
detrimental effects upon citizens,
and their enjoyment of life and the
environment; and
^WHEREAS,the General Assem-
bly therefore deems it desirable to
enact a law to be known as the
"Citizens' Bill of Rights Act" to
protect citizens from such threats
and to assure that citizens will not
be inhibited in the exercise of their
rights to judicial review of land

.use decisions, so that there will be
a ,full and fair opportunity for
.citizens/to be heard;

NOW* THEREFORE:
BE IT ENACTED BYTHE GEN-

ERAL ASSEMBLYOFTHE STATE
OFDELAWARE:

Section 1 .Amend Chapters 26,
49, arid 69 of Title 9 of the Dela-
ware Code by adding thereto new
sections 2699, 4999, and 6999,
respectively, whichsections shall
read as follows:

"Court Review of Land Use
Actions: Limitations on Liability
of Individuals and Associations.

Any individual or association of
individuals that challenges or
opposes a zoning, subdivision, or
other land use application, and
seeks judicial review of a decision
concerning the application in a

"The problem of managing
growth has been at the State's
doorstep for over 20 years now,
and this legislation finally does
something about it. It tackles
some of the more pressing
issues, such as the need for
coordinated, county and state-
unde planning. However, this
is a never ending process, and
much remains to be done.
Senator Roger A. Martin

manner prescribed by statute,
shall not.be liable to any other
party to the judicial review for seek-
ing such a review, except for such
costs as are expressly provided
for by the rules of court."

SYNOPSIS
The purpose of this bill is to pro-

tect citizens and civic associations
against threats of litigation result-
ing from the filing of an appeal of a
land use decision. This bill pro-
vides that individuals and associ-
ations of individuals, which seek
judicial review of a land use deci-
sion, shall not be liable to any
other party for bringing such an
appeal, provided the appeal is
filed in accordance with law. The
only exception to this limitation
are costs that may be awarded
under the rules of the court where
the appeal is filed.

Author- Senator Minner
and Senator Martin

Quality of life
(continued)

Much of the debate in the General
Assembly concerned the vote required
for a county governing body to amend a
comprehensive plan. Ultimately, the view
that the counties should be permitted to
adopt changes by a simple majority vote
prevailed. The rationale was that to re-
quire a super-majority vote might con-
centrate too much power in the hands
of a minority, with the result that county
governments might become paralyzed
in land use decision-making, or be
forced to accept undesirable changes in
their plans in order to reach legislative
compromises.

Highway Capacity
Senate Bill 327 (66 Del. Laws ch. 217)

addresses the impact of development
on State roadways. It requires each
county to enter into an agreement with
the Delaware Department of Transpor-
tation, no later than June 30,1988, estab-
lishing a procedure to analyze the effects
that each rezoning application will have
on traffic. The agreement must establish
a "level of service suitable to the county
and DelDOT," and "provide for the re-
view of traffic impacts according to na-
tionally recognized traffic criteria and...
consider the effects of existing traffic,
projected traffic growth in areas sur-
rounding a proposed zoning reclassif-
ication, and the projected traffic gener-
ated by the proposed site develop-
ment" New Castle County already has
such an agreement with DelDot, and
Kent and Sussex are expected to meet
the June 30,1988 deadline.

Rezoning And Subdivision Applications
Senate Bill 301 (66 Del. Laws ch. 198)
requires each county planning agency
to request input from State and local
agencies and affected school districts,
whenever it receives a rezoning or sub-
division application. Interested agencies
and school districts may insist on being
given notice of any such application so
that they can provide comment. And, if
the county's planning agency makes a
recommendation that conflicts with in-
formation provided by an agency or
school district, it must explain its reasons
in writing. The intent of the Bill is to
require the counties to consider all
available information when reviewing a
rezoning or subdivision application,

(Continued on next page)
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Quality of Life
(continued)

and to substantiate any decision that
appears to contradict the facts of record.
Notice To School Districts

Because school districts are often
most affected by residential develop-
ment, H.B. 389 (66 Del. Laws ch. 195)
requires the counties to give them at
least seven days notice of the initial
hearing on any residential zoning
change, or the initial approval of a
residential subdivision plan.
The Citizens' Bill Of Rights Act

Senate Bill 303 (66 Del Laws ch. 200)
gives a measure of protection to those
who seek judicial review of a land use
application, by limiting their exposure
to suits for abuse of process. It provides
that they "shall not be liable to any other
party to the judicial review for seeking
such a review, except for such costs as
are expressly provided for by the rules
of court."

This provision responds to concerns
voiced by Senator Ruth Ann Minner
about reported threats against private
citizens to inhibit their exercise of the
right to appeal land use decisions from
the county level to the Superior Court.

(Continued on next page)
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HOUSE OF REPRESENTATIVES
134TH GENERAL ASSEMBLY"
HOUSE SUBSTITUTE NO. 1

FOR ' •
HOUSE BILL NO. 391 .'

AS AMENDED BY :
HOUSE AMENDMENT

:NOS:I AND2 . :
. ' . AND -:"

SENATE AMENDMENT
NOS. 1,2, 3 AND 4 - •

AN ACT TO AMEND TITLE 9,
CHAPTERS26,49, AND 69, DEL-
AWARE' "CODE ' RELATING TO
COUNTIES AND COMPREHEN-
SIVE PLANNING AND LAND
DEVELOPMENT.

BE IT EN ACTED.BY THE GEN-
ERAL ASSEMBLYOFTHE STATE
OF DELAWARE: , ' -

Section 1. Amend Chapter 26,
49 and 69 of Title 9 of the Dela-.
ware Code by a hew sub-heading
at the beginning of said Chapters
to read "Subchapter I" and by
adding a new Subchapter 11 being
new Sections 2651 through'2657,
Sections 4951 through 4957, and
Sections 6951 through 6957 to
Chapter26,49 and 69 respectively
of Title 9 of the Delaware Code
which shall read as follows:

"SUBCHAPTER II.
THE QUALITY OF LIFE ACT

§01. Short Title:
Intent and Purpose

This Chapter shall be known
and may be cited as the Quality of
Life Act of 1988. It is the purpose
of this Acttp.utilize and strengthen
the existing role, processes, and
powers of County governments in
the establishment and implemen-
tation of comprehensive planning
programs to guide and control
future development. It is the intent
of this Act to encourage the most
appropriate use of land, water,
and resources, consistent with the
public interest and todeal effec-
tively with future problems that
may result from the use and de-
velopment of land within their ju-
risdictions. Through the process
of comprehensive planning, it is
intended that units of County gov-
ernment can preserve, promote,
and improve the public health,

safety," , comfort, good order,
appearance, convenience, law
enforcement and fire prevention,
and general welfare:facilitate the
adequate and efficient provision
of transportation,' water, sewer-
age, schools, parks, recreational
facilities, housing and other re-
quirements and services; and con-
serve,develop, utilize,and protect
natural resources within their
jurisdictions.' ,"
. It is also the intent of this Act to
encourage and assure coopera-
tion between and among munici-
palities, counties and the State
and to encourage and assure co-
ordination of planning and devel-
opment activities of units of County
government, municipalities, re-
gional agencies and state govern-
ment in accord with applicable
provisions of law. A growth man-
agement plan or policy plan that
meets the standards and require-
ments of this Act shall be an ac-
ceptable comprehensive plan.
The land use map or map series
forming part of the comprehensive
plan'as required by this Act shall
have the force of law, and no de-
velopment, as defined in this Act,
shall be permitted except in con-
formity with the land use map or
map series and with County land
development regulations enact-
ed to implement the other ele-
ments of the,adopted compre-
hensive plan.

§52. Scope of Act
(1) Counties shall have power

and responsibility:
(a) To plan for their future de-

velopment and growth.
(b) To adopt and amend com-

prehensive plans, or elements
or portions thereof, to guide
their future developments and
growth.
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(c) To implement adopted or
."'.amended comprehensive plans "

by the adoption of appropriate
:. land development regulations
• or'elements thereof. „

' (d)>To establish, support, and
maintain administrative instru-

,/ments and procedures to carry,.
put the provisions and purposes
of this Act. -
(2) Each County government

shall prepare a comprehensive
plan of the type and in the manner
set out in this Act or amend its
existing comprehensive plan to
conform to the requirements of
this Act.

§54. Local planning agency
(1) The governing body of each

County government shall desig-
nate and by ordinance establish a
'local planning agency'. The gov-
erning body may designate itself
as the local planning agency pur-
suantto this subsection.The local
planning agency shall prepare
the comprehensive plan after
meetings to be held after due
public notice and shall make
recommendations regarding the

, adoption of such plan or element
or portion thereof. The agency
may be a local planning commis;
siqn, the planning department of
the County government, or other
instrumentality, including a coun-
tywide planning entity established
by special act or council of.local
government officials, provided the
composition of the council is fair-
ly representative of all the govern-
ing bodies in the county.

(2) The governing body or bod-
ies shall appropriate funds for

•salaries, fees, and expenses nec-
essary in the conduct of the work

"Although the'Quality of
life' legislative initiatives imple-
mented earlier this year mill not
immediately resolve the past
deficiencies of growth manage-
ment, it will be the framework
of how we will better prepare
and plan for the turn of the
21st century." . .
Representative Steve Taylor

,of the local planning agency and
shall also establish a schedule of
fees to be charged by the agency.
To accomplish the purpose and
activities authorized by this Act,
the local planning agency, with
the approval of the governing body
or bodies and in accord with the
fiscal practices thereof, may ex-
pend all sums so appropriated
and other sums made available
for use from fees, gifts, state or
federal grants,, state or. federal
loans, and other sources; how-
ever, acceptance of loans must
be approved by the governing
bodies involved.

(3) The local planning agency
shall have the general responsi-
bility for the conduct of the com-
prehensive planning program.
Specifically, the local planning
agency shall:

(a) Be the agency responsible
for the preparation of the com-
prehensive plan and shall make
recommendations regarding the
adoption of such plan or ele-
ment or portion thereof consis-
tent with.existing county laws or
regulations. During the prepara-
tion of the plan, and prior to any
recommendation for adoption,
the local planning agency shall
hold at least one public hearing
or public meeting, on the pro-
posed plan or element or por-
tjon thereof. The.local planning
agency, may designate any
agency, committee, department,
or person to prepare, revise,
monitor and oversee the effec-
tiveness and status of the com-
prehensive plan or any element
thereof. Prior to adoption of the
proposed comprehensive plan,

(Continued on next page)

Quality of Life
(continued)

LEGISLATION SPECIFIC
TO NEW CASTLE COUNTY
New Castle County Zoning Regulations

Senate Bill 302 (66 Del Laws ch. 199),
written by Senator Thomas B. Sharp cor-
rected what was viewed as an undesir-
able deficiency in the Delaware Code
relating to zoning regulations in New
Castle County. Unlike the comparable
provisions for Kent and Sussex (compare
9 Del. C. chs. 49 and 69, respectively),
enabling legislation for New Castle
County did not require that zoning regu-
lations be in accordance with the county
comprehensive plan. The practical ef-
fect was that, while comprehensive
plans in Kent and Sussex had the force
of law, in New Castle County the com-
prehensive plan was considered only a
guideline, which could be disregarded
in making land use decisions. The Bill
corrects that discrepancy by requiring
that New Castle County zoning regula-
tions accord with the comprehensive
plan.

Use Variances in New Castle County
Public hearings brought to light

abuses under 9 Del C. §1352, which
permitted the New Castle County Board
of Adjustment to grant use variances,
whereby landowners engage in uses
prohibited under zoning categories
applicable to their property.

House Bill 392 (66 Del Laws ch. 197)
requires that henceforth all use variances
in New Castle County be approved by
the elected members of the County
Council, and only after a favorable vote
by the Board of Adjustment. The law

. further provides for advance public
notice of Council meetings when a vari-
ance is to be voted upon, and notice to
give affected State agencies an effective
voice in the decision-making process.

With the enactment of the Quality of
Life legislation, Delaware has taken a
major step in addressing the problems
created by economic development and
population growth. By planning for the
future, the State is in a position to make
optimum use of its resources in provid-
ing the best possible life for its citizens.
County comprehensive plans, applied
in conjunction with planning at mu-
nicipal, State, and regional levels should
achieve the aims of the Quality of Life
enactments.

(Continued on next page)
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Quality of Life
(continued)

It should be remembered, however,
that any plan, even a plan that has the
force of law, is only a tool in the hands of
those who will shape the Delaware of
tomorrow. While the preparation of the
comprehensive plan for each county is
well underway, the tasks of completing
the plans and applying them still remain.
Much work is required on the part of
responsible elected officials and em-
ployees of government, at both the State
and local levels. Input is needed from
business people and developers; the
men and women who provide the goods
and services and the buildings and
homes that help make up our quality of
life. Most importantly, the process re-
quires the input of an informed citizen-
ry, that is active in the expression of its
priorities, needs, and desires. Working
together, these groups who made the
Quality of Life legislation possible, can
make the Delaware of tomorrow a
reality. •

'The Act appears to have been drawn along the
same lines as the Florida Local Government
Comprehensive Planning and Land Development
Regulation Act, 8 Fla. Stat. Ann. §1633161 etscq.
2Municipalities are nevertheless required by Dela-
ware law to engage in comprehensive planning.
See 22 Del C §303 (municipalzoning regulations
must be in accordance with a comprehensive
plan).
3Not discussed are House Bill 390 (66 Del Laws
ch. 196) and Senate Bill 305 (66 Del. Laws ch. 202),
which address the statewide problem of erosion
and sediment control, and Senate Bill 304 (66 Del.
Laws ch. 201), which extends the time in which
the New Castle and Kent Planning agencies are
required to give certain reports on zoning matters.

H.B. No. 391
- (continued) • •

the governing, body shall hold
at leastone public hearing, with

• duepublic notice, onthe pro-
posed plan or element thereof..
•Final recommendation of-the
adoption of such plan to the

- governing body shall be in ac-
* .'cordance with existing County

procedures, or .absent such
procedures, shall be the respon-
sibility of the. local planning
agency.

(b) Review proposed land de-.
velopment regulations, land

, development codes, or amend-
ments thereto, and make recom-
mendations .to the governing

• body as to the consistency of
. the proposal with the adopted
•comprehensive plan. ,

(c). Perform any other func-
tions, dutiesl and responsibili-
ties assigned to it by the gov-

.. erning body or special law.
§55. Required and optional
elements of comprehensive plan;
studies and surveys.

(1) The comprehensive plan-
shall consist of materials in'such
descriptive form, either written or
graphic, as may be appropriate to
the prescription of principles,
guidelines, and standards for the
orderly and balanced future eco-
nomic, social, physical, environ-
mental, and fiscal development of
the area. . •

(2) Coordination of the several,
elements of the local comprehen-
sive plan shall be a major objec-
tive of the planning process.

(3) A capital improvements plan
covering at least a five year period
shall be developed in accordance
with the adoption of, and be con-
sistent with, the comprehensive
plan. The capital improvements
plan shall be designed to consid-
erthe need for and the location of
public facilities in order to encour-
age the efficient utilization of such
facilities and set forth:

(a) Principles for construction,
extension, or increase in capac-
ity of public facilities, as well as
principles for correcting existing
public facility deficiencies,
which are necessary to imple-
ment the comprehensive plan.

"Lam disappointed in the
Quality of Life Legislation,
because, in my view, it did not
go nearly far enough in ad-
dressing our highway problems
and the uncontrolled growth
throughout the State in general"
Senator Thomas B. Sharp

(b) Estimated public facility
costs, including a delineation
of when facilities will be needed,
the general location of the facil-
ities, and projected revenue
sources to fund the facilities.

(c) Standards to ensure the
availability of public facilities
and the adequacy of those
facilities.

(d) The capital improvements
plan shall be reviewed on an
annual basis and modified as
necessary. Corrections, up-
dates, and modifications con-
cerning costs; revenue sources;
acceptance of facilities pursu-
ant to dedications which are
consistent with the plan; or the
date of construction of any fa-
cility enumerated in the capital
improvements plan may be ac-
complished by ordinance and
shall not be deemed to be
amendments to the localcom-
prehensive plan. All proposed
improvements to public facilities
shall be consistent with the
capital improvements plan.

(Continued on page 30)
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Sunset Or False Dawn?
(The Paving Stones of Good Intentions)

Devona E. G. Williams

S unset zoning has appeared in the
Delaware General Assembly as
part of the "Quality of Life" legisla-

tive proposal. Originally introduced as a
house bill the draft legislation provides
that each county adopt an ordinance
whereby zonings would have a life of
only 10 years.1 After that maximum peri-
od land would revert to its original zon-
ing status. Moreover, unless developers
gave assurance that projects would be
completed within this time, approvals
for subdivision building and occupancy
permits would not be granted

The house bill gives county govern-
ments 60 days to approve an ordinance
(sunset zoning) once the bill becomes
law. The bill also places a moratorium
on rezonings until the county ordin-
ances are adopted.

The plain intent of this legislation is to
place some control on the admitted
problems of unplanned growth and the
perceived ones of speculative rezon-
ings, and to address manifestly inade-
quate local zoning practices. (Rezonings
inconsistent with existing county com-
prehensive plans in all three counties
are seen as contributing factors.) Sunset
zoning received a great deal of suppor-
tive testimony last fall when the House
of Representatives held public hearings
and workshops on the "Quality of Life"
legislative proposals.

Not surprisingly, "Sunset" enjoys tre-
mendous support from the general
public but much less from the develop-
ment community. The bill, as originally
written, was riddled with technical flaws,
which could possibly have produced
some unintended and undesirable re-
sults. Developers strongly suggested that
the original draft would have an adverse
impact on the zoning process at the
county level. The bill might have effectu-
ated a zoning moratorium if a county
chose not to enact the mandated ordin-
ance. The legislation could also have
inadvertently halted large scale projects,
thereby encouraging piecemeal develop-

ment or the relocation of large scale
projects to adjacent areas in other
states.

On several occasions members of the
business community have suggested
that this type of proposal might con-
stitute an "unlawful taking", violating
the 5th Amendment of the U.S. Consti-
tution. U.S. Supreme Court decisions on
this topic do not, however, support the
charge. They proscribe only those tak-
ings that deny an owner any economic
use of his land The Supreme Court has
ruled that the mere destruction of profit
potential is not enough to prove the loss
of "economically viable use". In other
words "the land remains viable for some
purpose—even though that purpose
may not be what the land owner had
intended and even though that purpose
may not justify the current owners'
actual investment in the property—a
taking may not be found".2

The sunset zoning measure is also
problematic because it does not ad-
dress lengthy development projects that
extend upwards from 10 to 20 years, nor
does it address changes in economic
conditions that guide development.
Moreover, this bill could cause devel-
opers to rush construction to meet
deadlines with resulting low quality
structures, and if not completed, inap-
propriate new rezonings. Local plan-
ners agreed to the proposals in principle
but suggested phased development as
an alternative. The development com-
munity also appears to support this
approach. Others urge sunset zoning at
the "front end" of the development
process, whereby development would
commence not later than 2 years after
plan approval.3

In light of these issues raised during
public testimony and by research, the
House Land Use and Economic Develop-
ment Committee recommended a re-
vised bill designed to meet most of the
objections. The new provisions would
include:

Devona Williams is a legislative assis-
tant to the Delaware House of Represen-
tatives. She also functions as an analyst
and consultant to that body. She has
been previously a Senior Planner with
the Division of Planning, Research and
Evaluation, Department of Health and
Social Services and a U.S. Presidential
Management Intern with, among other
bodies, the National Aeronautics and
Space Administration. Here in Delaware
Mrs. Williams has accumulated an im-
pressive record of community service,
including membership on the Delaware
Commission on Women, the Chairman-
ship of the Retired Senior Volunteer Pro-
gram of Greater Wilmington Advisory
Council, Inc., and various expert roles
with the Junior League, the University of
Delaware, and the Delaware Association
of Public Administration. She is presently
pursuing a doctoral degree in Urban
Affairs at the University of Delaware.

• Replacement of the automatic rever-
sion provision after 10years, including
a timetable requirement. The developer
would be required to propose a time-
table and to adhere to it. It would specify
target dates for construction and project
completion.
• A mechanism for review of the pro-

ject progress and recall or stop-work
provision to be allowed by the county
planning department technical staff if
the project failed to meet technical
requirements.

This type of legislation is an effort to
improve the quality of life by managing
growth and controlling unplanned de-
velopment and sprawl. Many argue that
by enacting this sort of legislation the
state encroaches upon the role of local
government in land use policy decision
making. State proponents argue, how-
ever, that this type of legislation reasserts

(Continued on next page)
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1-295,1495 and the New Jersey Turnpike.
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companies which have already chosen Delaware. Step into One
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Sunset Zoning
(continued)

control needed to "get things back in
order."

Yet others suggest this type of legis-
lation is not properly rooted, and that it
is only a temporary and even more
troublesome solution to overdevelop-
ment Put another way, are we barking
up the wrong tree? For example, per-
haps the inadequate highway system
contributes more to development
woes—or possibly out-of-date compre-
hensive development plans should be
updated and reformed. In Delaware
some of these measures are already
being addressed in other legislative
proposals, and it is certainly not clear
what the impact of such proposals in
combination might be.

Locally, there is some experience in
sunset zoning. The City of Newark en-
acted a regulation of this sort and found
it unworkable because it forced the re-
zoning of properties back to what had
become inappropriate designations.
The reversion element also was difficult
to monitor. The City rescinded its origi-
nal ordinance and amended its regula-
tion to sunset subdivision and building
permits instead of the rezonings. This
was achieved by instituting a 5 year sub-
division time limit and a building per-
mit expiration date of 3 months, if work
on the project was not done.

Although redrafted several times, the
sunset bill remained tabled in the
House Land Use Committee at the end
of the last session (June 30,1987). It was
not introduced at a special session held
December 8,1987 and called by Gover-
nor Castle specifically to deal with the
Quality of Life legislative proposals; nor
was it dealt with in January, 1988.

For many of the reasons mentioned,
the original proposal and its many re-
drafts were too complicated and prob-
lematic to lend themselves to com-
promise during the joint meeting held
by the House and Senate Committees
before the special session.

This measure, though stricken, is not
a dead issue. It is quite possible that we
will see some version of the bill brought
before the Delaware General Assembly
in the near future. Public sentiment and
local planning authorities support the
underlying principles and may eventual-
ly exert the pressure needed to draft a
less troublesome and more realistic
version. •

!H.B. 284, 134th General Assembly, An Act to
Amend Title 9 of the Delaware Code Relating to
Sunset Zoning. Sponsor: Representative Taylor
2GifTord Weaver, "The Taking Issue: A Practical
Framework for Analysis", October, 1987.
3Citizens Report on the Quality of Life Initiatives
of 1987", Citizens Committee, September 1987.
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Come on home.
If you're in the market for a new

home, you really should look into one
of these.

They're well-constructed by quality

Alapocas Pointe: Custom homes on Augustine Cut-Off next to
Alapocas with 3,000 square feet of living space. Built by Ventresca
Enterprises. From $340,000.

FoxFire: Single-family homes, duplexes and townhomes ofFPolly
Drummond Hill Road. Built by Drummond Builders. Single-family
homes from $180,000.

River Woods: Townhomes north of Wilmington off River Road with
3 decks, garage, whirlpool tub in master bath and 2,000 square feet.
From $159,500.

builders with a reputation for value.
They come in a variety of styles, sizes,
locations and prices. And they're offered
only through the New Homes Division

Christianstead: Single-family homes on half-acre sites in the
city of Newark near Newark Country Club. Built by Headwater
Construction Co. From $193,900.

Quaker Lea East: Just 13 single-family homes on half-acre sites on
Friends Meeting House Road in Hockessin. Built by Wellington
Group. From $355,000.

Rockland Mills: Luxury condominiums on historic Brandywine
Creek at Rockland Road. Hillside Terraces offer 2,500-3,000 square
feet. From $325,000.



.to one of these.
of Patterson-Schwartz.

For a personal appointment to see
any of these brand new homes at your
convenience, call 998-2300 today.

Creek Landing

Creek Landing: Single-family homes on wooded half-acre-plus
sites on Old Coach Road in Pike Creek area near Newark. Artesian
water, county sewer. From $230,000.

Ramsey Ridge: Single-family homes by seven quality builders on
acre-plus sites in rolling countryside ofFOld Wilmington Road in
Hockessin. From $350,000.

Thornberry: Only 19 custom homes ofFOld Wilmington Road in
rolling countryside of Hockessin. Built by Williams Custom Homes.
From $290,000.
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Schwartz
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New Homes Division
1211 Milltown Road
Wilmington, DE19808
302-998-2300

Evergreen: Semi-detached homes with 2-car garages off Rt. 896
between Carpenter State Park and Newark Country Club. Built by
Baldo Development. From $141,900.

Ridgewood Glen: Three styles of single-family homes with
numerous features in secluded area off Old Paper Mill Road
opposite Curtis Paper Mill in Newark. From $179,900.

Wayridge: Luxury single-family homes in cluster community on
beautiful 150-acre site off Way Road near Centreville. Built by
Bancroft Builders. From $500,000.



H.B. No. 391
(continued)

(4) Coordination of the compre-
hensive plan with the comprehen-
sive plans of municipalities within
the county, adjacent counties,
and applicable state regulations
and policy shall be an objective of
the comprehensive planning pro-
cess. To that end, in the prepara-
tion of a comprehensive plan or
element thereof, and in the com-
prehensive plan or element as
adopted, the planning agency
shall include a specific policy
statement or coordinated mapping
element indicating the relation-
ship of the proposed development
of the area to the comprehensive
plans of municipalities within the
county, adjacent counties, and
applicable state regulations and
policy as the case may require.

(5) The comprehensive plan and
its elements shall contain policy
recommendations for the imple-

mentation of the plan and its
elements.

(6) The comprehensive plan
shall include:

(a) A future land use plan ele-
ment designating proposed fu-
ture general distribution, loca-
tion, and extent of the uses of
land for such activities as resi-
dential uses, commercial uses,
industry, agriculture, recreation,
conservation, education, public
buildings and grounds, other
public facilities, and other cate-
gories of the public and private
uses of land. The plan shall in-
clude standards to be followed
in the control and distribution of
population densities and build-
ing and structure intensities.
The proposed distribution, loca-
tion, and extent of the various
categories of land use shall be
shown on a land use map of
map series which shall be sup-
plemented by goals, policies,-
and measurable objectives.
Each land use category shall

Underground Leak Solutions
If you need to avoid or

solve environmental

problems associated with

storing petrochemicals,

you need the best equip-

ment and the expertise

to use it properly. At

Groundwater Technol-

ogy, Inc., we have both.

TREAT CONTAMINATED
GROUNDWATER

RECOVER
LOST r>\

a B

RESTORE
AQUIFER

Groundwater Technology, Inc. offers:
• Permitting assistance
• Storage systems management
• CERCLA/RCRA Compliance
• SARA title III
• Expert Testimony

• State-of-the-art equipment for
subsurface clean-up

• Water treatment/Vapor venting
systems

• Engineering and Laboratory
services

GROUNDWATER
TECHNOLOGY, INC.
OIL RECOVERY SYSTEMS

40 offices nationwide,
Canada and overseas

Chadds Ford West, Rt. 1 Chadds Ford, PA 19317
(215)388-1466 Telex 820245 FAX (215) 388-6298

be defined in terms of the types
. of uses included and standards
for the density or intensity of
use. The future land use plan
shall be based upon surveys,
studies/and data regarding the
area, including the amount of
land required to accommodate
anticipated growth; the pro-
jected population of the area;
the character of undeveloped
land; the availability of public

. services: The future land use
plan may designate areas for
future planned development use
involving combinations of types
of uses for which special regu-
lations may be necessary to en-
sure development in accord with
the principles and standards of
the comprehensive plan and
this Act. The land use maps or
mapseries shall generally iden-
tify and depict historic district
boundaries and shall designate
historically significant proper-
ties meriting protection.

(b) A circulation element which
examines transportation routes
and has been received and re-
viewed by the Department of
Transportation. The element
shall contain a map series de-
picting the locations of existing
and proposed major thorough-
fares and transportation routes
as proposed by the Delaware
Department of Transportation's
long-range plan.

(c) Awaterandsewerelement
correlated to principles and
guidelines for future land use,
indicating ways to provide for
future potable water, and waste-
water disposal for the area.
County government, in conjunc-
tion with the state, shall assess
their current, as well as project-
ed, water needs and sources.
The element shall describe the
problems and needs and the
general facilities that will be re-

. quired for solution of the prob-
lems and needs. The element
should be consistent with ap-
proved areawide wastewater
treatment plans.

(d) A conservation element for
the conservation, use, and pro-
tection of natural resources in
the area and which results in
the identification of these re-
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"/ itiew the Quality of Life
legislation as only the first step
on a long road. lam deeply
concertied about its failure to
address adequately the probleni
of infrastructure deterioration,
which is perhaps the greatest
economic problem facing this
State and this Nation. Partic-
ularly troubling is the absence
of funding initiatives at the
State level for capital projects
other than highways."
Senator Ruth Ann Mihner

sources. At a minimum, the ele-
mentshall consist of such natu-
ral area classifications as wet-
lands, wood uplands, habitat
areas, geological areas, hydro-
logical areas, floodplains, aqui-
fer recharge areas, ocean
beaches, soils, and slopes. The
land use map or map series
contained in the future land use
element shall generally identify
arid depict naturalareas class-
ifications, such as those enu-
merated in this section. The land
uses identified on said maps
shall be consistent with appli-
cable State laws and regula-
tions. Identification and depic-
tion of the above shall be based
on the best topographic maps
and other information available
from state and federal agencies
brother sources thatthe County
deems appropriate.

(e) A recreation and open
space element indicating a
comprehensive system of public

• and private sites for recreation
'including, but not limited to,'
" nature preserves, parks and
playgrounds, parkways, water
bodies including beaches and
.public access to beaches, open
; spaces, and other recreational
, facilities. A County recreation

arid open space plan is accept-
able in lieu of a recreation and
open space element. Said.

« County recreation and open
space plan should be consis-
tent, however.'with the compre-
hensive land use plan.

. . (f) A housing element that is
, consistent with County housing

. plans, standards, and principles.

Such housing plans shall be in
accordance with State and Fed-
eral rules and regulations and
the housing plan or housing
element of the Comprehensive
Planshall includethefollowing:

(1 )The provision of housing
for existing residents and the
anticipated growth of the area.

(2) The.elimination of sub-
standard dwelling conditions.

(3) The structural and ase-
thetic improvement of existing
housing.

(4) The provision of ade-
quatesites forfuture housing,
including housing for low-
income and moderate-income-
families, group home facilities
and foster care facilities with

• supporting infrastructure and
public facilities'.

(5) Provision for relocation
housing and identification of
historically significant and

other housing for purposes of
conservation, rehabilitation,
or replacement.

(6) The formulation of hous-
ing implementation programs,
(g) An intergovernmental co-

ordination element of the com-
prehensive plan shall demon-
strate consideration of the par-
ticular effects of the plan, when
adopted, upon the development
of municipalities within the
county, adjacent counties, or on
the applicable state regulations.

(8) The comprehensive plan
may include the following addi-
tional elements, or portions or
phases thereof:

(a) A public buildings and re-
lated facilities elementshowing
locations and arrangements of
civic and community centers,
public schools, hospitals, librar-
ies, police and fire stations, and
other public buildings.

(b) A recommended commun-
ity design element which may
consist of design recommenda-
tions for land subdivision,
neighborhood development
and redevelopment, design of
open space locations, and sim-
ilar matters to the end that such
recommendations may be avail-
able as aids and guides to de-
velopers in the future planning
and development of land in the
area.

(c) A general area redevelop-
ment element consisting of
plans and programs for com-

(Continued on next page)

"Achieinng a balance of
economic and environmental
concerns is the greatest chal-
lenge we face' Sustaining a solid
economy with prudent growth,
and at the same time, pre-
serving our natural resources
will require cooperative plan-
ning among all levels of
government. "•
Senator Bill Slatcher

DELAWARE LAWYER Spring, 1988 31



H.B. No. 391
(continued)

munity redevelopment, includ-
ing housing sites, business and
industrial sites, public buildings
sites, recreational facilities, and
other purposes authorized by
law.

(d) A safety element for the,
protection of residents and
property of the area from fire,
hurricane, or man-made or.natu-
ral catastrophe.

(e) A historical and scenic.
preservation element.

(f) An economic element set-
ting forth principles and guide-

NECS
POWER FAX

IS NOW
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Take the
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"affordable
portable" PF-II
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globe I Stay current on up-to-the-
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different time zones—hard copy
Information to avoid costly misunder-
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Compact, 14 pound PF-II Is designed
and manufactured by NEC, a $13 billion
computer and communications giant
whose reputation for reliability, inno-
vative technology and support remains
unequalled. Discover what the power
of NEC facsimile can do for your busi-
ness, wherever It takes you. Call today
for details I

NEC
NEC America, Inc.
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Standard

STANDARD COPY INC.
27 Brookside Dr.

WILMINGTON, DE. 656-0300

lines- for the commercial and
. industrial development, if any,

and the employment arid man-
' power utilization within the area.

§56. Evaluation And Appraisal
Of Comprehensive Plans

(1) The planning programs shall
be a continuous and ongoing
process. The local planning agen-
cy shall prepare periodic reports
on the comprehensive plan, which
shall be sent to the Cabinet Com-
mittee on State Planning Issues
once every two (2) years after the
adoption of.the.comprehensive
plan. The Cabinet Committee and
.its Advisory Panel shall meet no
later than six months after receipt
of such reports.to consider land
use trends and changing condi-
tions as they impact upon existing
pertinent County and State poli-
cies. It is the intent of this Act that
periodicupdates on amendments
to and the implementation of
adopted comprehensive plans
be communicated through the
evaluation and appraisal reports
to ascertain trends, monitor imple-
mentation and foster on-going
coordination.

§57. Legal Status Of
Comprehensive Plan

(a) After a comprehensive plan
or element or portion thereof has
been adopted by County Council
or Levy Court in conformity with
this Act, the land use map or map
series forming part of the compre-
hensive plan as required by this
Act shall have the force of law, and
no development, as defined in this
Act, shail be permitted except in
conformity with the land use map
or map series and with land devel-
opment regulations enacted to im-
plement the other elements of the
adopted comprehensive plan. •
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Environmental Give and Take:
From Strife to Progress
Richard P. Beck

T en years ago, the State of Dela-
ware had major problems. Un-
employment and income tax

levels were unacceptably high. State rev-
enues were down and there were defi-
cits. Delaware's credit rating fell. In its
zeal to protect the coast, Delaware had
earned a national anti-business reputa-
tion, parodied on Candid Camera by
the mock dosing of the Delaware border.

Then a program for strong economic
development was put in place. With bi-
partisan support of four General Assem-
blies and two Administrations, Delaware
achieved a remarkable turnaround.
Today unemployment is extraordinarily
low. Income taxes have been cut five
times. The State's credit rating has
improved. Budget surpluses are making
more funds available for social programs
and capital improvements.

Trouble In Paradise
The very growth and economic

development that has produced our
present enviable quality of life is said
to be threatening it with unbearable
traffic congestion and lack of open
space. The State blames the Counties for
poor growth management due to out-
dated comprehensive plans. The Coun-
ties blame the State for inadequate
highway funding and revenue sharing.
Everyone accuses developers of caus-
ing too much rapid growth without
regard for neighboring residents and
infrastructure strains.

...we must also recognize that
funds that should have gone into
road construction during the
past ten years have instead been
returned to us in the form of five
successive income tax cuts.

This is the context in which the Castle
Administration announced its Quality
of Life Initiatives last June. The uneasi-
ness that greeted them in the real estate

industry rose rapidly to full-scale alarm
throughout the business community, as
various civic groups seemed intent on
transforming the Governor's goal of
"better growth management" into a
program for stopping development

Fortunately, sound judgment and a
spirit of constructive cooperation have
prevailed up to this point among mem-
bers of the General Assembly, the Ad-
ministration, and responsible represen-
tatives of both business groups and
civic associations. As a result, the "first
tier" of Quality of Life legislation has
been enacted in a form that will improve
growth management without derailing
the economy.

At a minimum, business groups,
civic associations, and govern-
ment must accept their respon-
sibilities for the crisis, while
retracting the blame they have
unfairly placed on others.

The most controversial bills, however,
dealing with impact fees, sunset zoning,
and highway capacity, have yet to be
brought before the General Assembly.
Outside professional consultants who
have dealt with these matters in other
States and localities are being brought
in by the Administration to recommend
practical methods of dealing with Dela-
ware's infrastructure needs. But whether
their recommendations will be heeded,
particularly in an election year, remains
to be seen.

Forging a consensus will not be easy
under the best of circumstances. It will
be impossible in the atmosphere of
suspicion, mistrust, and hostility with
which different segments of our com-
munitypresently view each other. Clear-
ing the air requires, at a minimum, that
business groups, civic associations, and
government accept their several respon-
sibilities for the crisis, while retracting

Richard P. Beck is a member of
the firm of Morris, James, Hitchens &
Williams, where he has practiced com-
mercial real estate law and related liti-
gation since 1969- He obtained his LLB.
from the University of Virginia School of
Law, after graduating cum laude from
Trinity College in Hartford Connecticut.
He has recently concluded a two year
term as President of The Committee of
100, a local organization of businesses
and professionals interested in the
State's economic development and fiscal
condition.

the blame they have unfairly placed on
others.

No one group or person can hope to
understand and accurately sort out all of
the complex emotions at play. But open
and honest communication of how even
one participant sees the responsibilities
of his own and other groups, may at
least serve to initiate the dialogue that
must occur between the various seg-
ments of our community before we
achieve a consensus. I make the follow-
ing observations with that goal in mind.

Business Group Responsibilities
The real estate industry must recog-

nize that its best interests will be served
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by formulating better land use regula-
tions and encouraging responsible civic
associations to participate in land use
decisions.

• Regions where the "quality of life"
is goodwill be in demand. Citizens who
wish to protect that quality of life in their
communities are helping to sustain and
increase real property values not only
for their own immediate benefit, but
also for the ultimate benefit of land-
owners, developers, builders, and future
end-users of real estate improvements.
The constructive input of knowledge-
able civic associations should be wel-
comed and respected, with appropriate
safe-guards against abuse.

• The aesthetics of development
are immensely important. Citizen dis-
may over the loss of open land would
not be so passionate if the resulting
development were visually pleasing and
perceived as an asset to the community.
By failing to police itself against ugly
shopping centers,* office buildings, and
residential communities, the land use
industry has provoked much of the
resentment with which it is now con-
fronted. This does not justify citizen
efforts to gain control of aesthetics by
means of political pressure, but it does
explain their increasing concern with
aesthetic considerations, which need to
be handled by developers and builders
with greater sensitivity.

• The State's infrastructure strains
are real. While citizens' concern over
traffic congestion frequently seems irra-
tional, they genuinely fear that not
enough is being done to prevent the
present situation from becoming intol-
erable. Continued economic develop-
ment and growth are just as dependent
on an adequate infrastructure as the
residents' "quality of life." If the real
estate community wants sensible solu-
tions to these problems, it must take the
lead in dealing with the State's infra-
structure requirements and demonstrate
its willingness to pay a fair share of the
resulting costs. Being forced to act under
the gun of ill-advised legislation not
only deprives the land use industry of
respect, but jeopardizes its opportunity
to get the job done right.

* Beauty consists, after all, of something
more than a couple of fake Palladian
windows in a discount shoe store.
Editor

Delawareans whose shelter
needs have already been met
must stop trying to deny new
homes, workplaces, shopping,
and entertainment facilities to
others who need them, under
the smoke screen of attacking
developers.

Civic Association Responsibilities
For their part, civic associations must

acknowledge and guard against certain
"turf possessive tendencies, which un-
dermine their credibility and legitimize
efforts to limit their involvement in land
development decisions. For example:

• Citizens must wean themselves
from the illusion that developers are
"the enemy." Shelter, like food, is a
basic human need. Just as agriculture
responds to the need for food, develop-
ment responds to the need for shelter.
Most civic associations are organized by
residents who owe their communities
and their homes to the real estate in-
dustry they now so vehemently oppose.
Delawareans whose shelter needs have

already been met must stop trying to
deny new homes, work places, shop-
ping, and entertainment facilities to
others who need them under the smoke
screen of attacking developers.

• The spate of letters to the News
Journal that every major rezoning or
subdivision currently seems to provoke,
exhorting County Council to save "our"
green space by denying the proposed
development, should be condemned as
purely selfish demands that the land
owned by some other Delawarean be
appropriated, without payment, for the
viewing pleasure of area residents. In-
stead of supporting this constant pres-
sure upon our system of democracy to
degenerate into a "tyranny of the major-
ity," responsible civic associations
should guard against it.

• Our roads and highways are ten
years behind schedule. New develop-
ment must certainly contribute its fair
share towards the cost of constructing
new roads. But we must also recognize
that funds that should have gone into
road construction during the past ten

(Continued on next page)
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Give and Take
(continued)

years have instead been returned to us
in the form of five successive income
tax cuts. Those of us now living in Del-
aware have felt free to absorb the exist-
ing road capacity made available by
prior generations, without replacing it
for the use of others. This selfishness
should not be further compounded by
demands that no new traffic be allowed
The roads are public facilities owned
equally by everyone, and should be as
readily available to accommodate the
future development of new commun-
ities as they were to accommodate the
past development. Instead of refusing
to share any roads that detain rush hour
traffic through more than one stoplight
change, the citizens must be willing to
tolerate the temporary inconvenience
of traffic congestion created by their
own prior lack of highway funding,
while new road construction proceeds.
This attitude of "Last one in, close the
door" needs to be replaced by a spirit of
goodwill and charity towards others on
the highways.

Government Responsibilities
Finally, our lawmakers and govern-

ment administrators must be willing to
take the political risk of providing more
open leadership in forging a true public
consensus. This means that:

• The bias of both the real estate
industry and citizens groups must be
identified and confronted in an open,
honest, and constructive way. The busi-
ness community will not respect a
process that has the appearance of pan-
dering to narrow anti-growth senti-
ments. The civic associations will not
trust a process that seems vulnerable to
special interest pressures.

• Instead of dealing separately with
each segment of our community, the
government should relinquish its role
as central power broker between con-
flicting interest groups, and create in-
stead a context in which responsible
business and civic representatives can
work through their differences and
reach a true consensus with the govern-
ment's help.

• The final form of all proposed
legislation should be available for public
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scrutiny and comment well in advance
of its placement on the legislative agen-
da. Even the appearance of a late June
"legislative blitz" must be avoided to
ensure continued public confidence.

The National Council on Public Works
Improvement, established by Congress
late in 1984, has recognized that the
entire nation's infrastructure system just
barely meets current demands, and that
the need for additional infrastructure
spending comes at a time when federal
funding has declined and public resis-
tance has increased. Our quandary in
Delaware is not unique.

Stopping growth will not solve the
problem. Aging infrastructure compon-
ents will ultimately have to be replaced
in any event. And in New Castle County,
forcing new home construction to move
across the State line into nearby Salem,
Cecil, and Chester counties while con-
fining office construction to the City of
Wilmington, will simply lengthen the
time and distance that commuters must
travel on the county's highways during
peak traffic hours, without decreasing
the number of cars on our roads.

Good schools and libraries, efficient
roads, adequate water supplies, and
effective waste disposal systems are
fundamental not only to our present
quality of life, but also to our nation's
future productivity and ability to com-
pete in the global marketplace. The
February 22, 1988, issue of Newsweek
featuring "The Pacific Century" predicts
that the Japanese alone by 1995 will
hold American dollars equal to ten per-
cent of our country's total assets. Coin-
cidentally, the February 29, 1988 issue
of the Wall Street Journal discusses
"Reagan's Legacy: America for Sale."
Without being unduly alarmist, we must
recognize that continued decline in our
country's productivity does not bode
well for the future. Each community
must do its part in providing the means
to reverse this trend.

Delaware's ability to formulate legis-
lation that serves as a model nationwide
has been demonstrated repeatedly in
such diverse fields as corporate law,
banking and insurance, family law, and
welfare reform. With a proper grasp of
what is at stake, government, business
groups, and citizens can make another
significant contribution by finding in-
novative solutions to our infrastructure
needs. •
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The Philosophies
of Competing Ideas
An Environmentalist View

Carroll F. Poole

I t frequently happens that funda-
mental facts become truisms and
cliches because they are so self-

evident. But that very obviousness can
be an obstacle to considerating the con-
sequences that flow from them. Such is
the case with the proposition that, as of
1988 at least, this Earth is the only part of
the Universe habitable by humans.

From this sole starting point one can
trace all environmentalist thought in its
rich elaboration and its flexible applica-
tion to specific problems. Examples of
both abound in the environmentalist
approach to real estate planning and
zoning.

There is a competing claim—some-
times even clothed with theological
respectability—that mankind has been
given dominion over the Earth and all
the other creatures therein. This has
often led to the assumption that the
exercise of human control is both a right
and, by definition, an improvement of
the natural world. Thus the damming of
the Colorado is referred to as the "taming
of the river" and the filling of a marsh is
often called a "reclamation project".

The tensions between these differing
points of view can best be examined by
reference to specifics, many but not all
of which involve techniques of public
control or private enforcement other
than traditional zoning.

For years the scientific community
has been telling us that the United States
is so heavily industrialized that it pro-
duces more carbon dioxide than our
trees and other flora can process into
organic matter and oxygen. In a word
we are a debtor nation importing the
very stuff of life produced, for example,
in Canada and in tropical rain forests.
Thus the World Bank is being asked to
be discriminating in its development

loans so that the rain forest will not be
destroyed for the sake of two or three
years of meager crops. And yet those
who live in the rain forests and nearby
areas know they need more food. They
also covet the gold that may be deposited
in the Amazon Valley.

Recently a United States District Court
sustained a decision of the Environ-
mental Protection Agency, refusing to
permit a developer to locate a shopping
mall in a red maple swamp in Attleboro,
Massachusetts. The Federal Clean Water
Act authorizes the EPA to prevent wet-
land filling that would have environ-
mentally unacceptable effects. The de-
sirability of a certain number of shop-
ping centers was not challenged; only
the locations.

The more familiar zoning approach
to environmental problems can be fol-
lowed in detail and seen in action at the
sessions of the New Castle County Coun-
cil or before specialized administrative
bodies. This is where confrontations
between civic associations and develop-
ers, industry representatives, natural area
advocates, and many other groups, are
most visible and raucous.

On the local level the emotions flared
over an application to rezone a small
tract of land on the Lancaster Pike West
of Wilmington adjacent to the retire-
ment community known as Cokesbury
Village. The developer sought rezoning
for greater density housing. The out-
pouring of area residents was large, and
the objections vociferous, principally
because of fears of increased traffic on

Lancaster Pike. Counsel for the appli-
cant suggested that existing zoning al-
ready permitted activities the residents
would find more distasteful that those
proposed in the application. The news-
paper report permitted the inference
that all parties left the hearing annoyed
with their opponents.

An entirely different type of planning
environmentalists approve is the out-
right removal of land from the general
real estate market. There are a number
of ways in which this can be accom-
plished: gifts to a public body (Brandy-
wine Park within the City of Wilmington),
purchases by a public body (Brandywine
Creek State Park by the State of Delaware
with private interests assisting), and
purchases by a private conservation
organization (the Great Cypress Swamp
at the Delaware-Maryland Line by Dela-
ware Wild Lands, Inc.). Certainly in the
last two instances there were substantial
competing pressures to open these par-
cels to one sort of commercial develop-
ment or another.

There are common themes in the
positions taken by environmentalists.
One is the long view. Some, especially
economists, trivialize this approach, say-
ing "In the long run we will all be dead."
Certainly! And the long run most of us
will have descendants to whom environ-
mentalists would be ashamed to be-
queath fouled nests. The Earth is still the
only home we have; there is a moral
obligation to leave an inhabitable home
for those who follow us.

(Continued on next page)
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Carroll Poole, a member oj'the Dela-
ware Bar and one of the Editors of this
magazine, belongs to a refreshing
minority among those engaged in the
environmental debate: he is both un-
sentimental and informed. Mr. Poole is
one of the original organizers of the
Delaware Nature Education Society
and of the Delmarva Omothological
Society. He is now working actively with
the latter Society in the preparation of a
projected volume on the migration and
nesting records of birds in Delaware.

(Continued from previous page)

A second theme is that the health of
natural wild populations, whether tigers
or tiger lilies, is a clear indicator of the
health of the world in which humans
will either survive or perish. When food
fish and crabs disappear because there
is no marsh in which they can breed,
human food stocks are diminished. The
position of the environmentalist is one
of rigorous attention to the main chance,
not maudlin sentimentality.

A third and final theme is flexibility.
Constructive alternatives to cutting down
rain forests are available and the World
Bank can help to finance them. Shopping
malls need not be banned, merely re-
located. Housing of lesser density can
still be produced. Cooperation with high-
way authorities can result in housing
patterns compatible with the transpor-
tation network. Lands set aside can serve
many useful purposes, as does the Walter
S. Carpenter, Jr. State Park, where recrea-
tional facilities and largely unaltered
areas exist side by side.

The reasonable environmentalist
looks at the world as a complex place in
which there are many conflicting essen-
tial interests, all of which require respect-
ful and constructive attention. Planning
and zoning are only two of the many
techniques available in resolving the
conflicts. •
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Requiescat in Junk Yard: Where the great American love affair ends.

Cars, Cars,
and More Cars

Kermit H. Justice

When I was asked to write on Transportation and the Quality of Life
for this issue, I debated for a long time about what perspective I
should use. Fortunately, I was still undecided when I received in the
mail a copy of an article prepared for a discussion paper in the 2020
Consensus Transportation Program. That program is being sponsored
by the American Association of State Highway and Transportation
Officials (AASHTO), in which I serve as a member of the Executive
Board. I felt that the authors of the discussion paper had covered the
topic well and that I could not possibly improve very much on their
work. Therefore, I asked the Executive Director of AASHTO for
permission to present the following precis of this working paper, and
received it. My thanks to AASHTO and to the authors of this paper for
their insights on the relationship between transportation, land use,
and Quality of Life.

Growing Urban/Suburban Congestion
A modern American urban area is a

complex web of social and economic
relationships in which each strand si-
multaneously competes with the others.
What goes on in one part of a community
can often cause ripple effects through-
out the urban area.

Nowhere is this relationship more
evident than in traffic congestion. Urban
and suburban streets, jammed with cars
and trucks are like a balloon filled with
water. Just when you think you've solved
a problem in one area you find that, like
the water balloon when you press your
hand against its side, all you've done is
push the problem into some other part
of the community.

Traffic congestion is everywhere. Ac-
cording to the Federal Highway Admin-
istration, 40 percent of urban interstate
freeways were "congested" during rush
hour in 1975. The rate increased to 61
percent in 1985.1 Two-lane, narrow
roads cany traffic volumes more suited
for four or five lanes.

Trips that took five to ten minutes
a few years ago routinely take 25-30
minutes today. Stop and go traffic
has become the norm. But still the
problem grows. Why? The simple truth
is that most of us are unwilling to make
the changes in lifestyle that would ease
congestion. We have come to the point
where we accept congestion as neces-
sary.2

Are we destined to spend hours of
our lives floundering in a sea of metal
and gas fumes? Traffic congestion is the
most significant transportation problem
facing us in the next 15 years. Few ex-
perts believe there is any quick solution.
We are up against changing economic
conditions, a cultural "love affair" with
the automobile, and a strong history of
local autonomy. Traditional methods of
dealing with traffic congestion will not
meet the challenge.

Let us consider changes in our na-
tional life that have increased travel de-
mand over the last 30 years.

Expansion and Growth of
Suburban Areas
Over the last 30 years the rates of growth
among suburbs, central city, and coun-
tryside have altered dramatically. In

(Continued on next page)
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tensive business experience, have made
him a recognized leader in transporta-
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been to establish a transportation trust
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More Cars
(continued)

1950, suburbs contained 23 percent of
the total population, central cities 33
percent, and rural areas 44 percent. By
1980 these figures were reversed caus-
ing one urban expert to remark: "The
city has turned inside out."3

Exurban areas are independent, urban
villages located on the outskirts of major
cities. They contain their own "down-
towns," shopping and entertainment
centers, office parks, and restaurants.
Often the centers of these villages con-
tain high-rise office buildings, daytime
work force populations that exceed the
number of residents, and extreme traf-
fic congestion.4

There are several reasons for the
growth of these urban villages. People
in the United States prefer to live near
cities but not in them. They like the
range of services and cultural amenities
cities offer but they prefer to live in the
suburbs, where there is space to move
about and room to breathe.5 Historical-
ly people have lived in cities for eco-
nomic reasons. That is where the jobs
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and stores were. But when it was no
longer necessary to live near these activ-
ities, because the auto provided greater
mobility, people left.

The explosive growth of suburbia is
also an economic phenomenon. It is
simply cheaper to do business in the
suburbs. Construction costs in central
cities and suburbs tend to be compar-
able, but other costs favor a suburban
location. So long as these differentials
remain, business will be attracted to the
suburbs.

In the meantime new jobs have mul-
tiplied in suburbia as our economy has
shifted from manufacturing to service
and information processing. As tech-
nology has made it easier and cheaper
to communicate and to process infor-
mation, office buildings have become
less dependent on proximity to clients
and supporting services. Consequently
many service-oriented businesses like
accounting, banking, insurance, law
firms, etc., have been drawn to subur-
ban cheaper costs and abundant land
for parking.

Will this trend continue or are there
other factors at work, which will min-
imize such growth? How long this trend
can continue is a matter of debate among
planners, developers, politicians, envir-
onmentalists, and urban specialists.
Leinberger and Lockwood write: "...the
trend is already so advanced that it is
irreversible.6 Others believe that the
availability of desirable locations and
office space has peaked and growth will
be minimal, at least in the short term.

Those who hold to the low growth
scenario base their prediction on two
factors. First, desirable services such as
good shopping and entertainment cen-
ters, restaurants, and hotels require a
certain "critical mass," a concentration
of services. There are only so many loca-
tions in a metropolitan area that have
the necessary highway accessibility to
allow this concentration to take place.

Another deterrent to further expan-
sion is the 1987 tax reform law, which
eliminated office buildings as tax shel-
ters for developers. Previously develop-
ers would often construct office build-
ings with little concern over whether
they had enough tenants to make a
profit. This led to an increase in avail-
able office space.

On the other hand there are those
who believe that suburban growth will
continue because of a general lack of

(Continued on page 42)
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More Cars
(continued)

willpower on the part of local officials to
say "No" to more jobs and an increased
tax base. Jobs and taxes are the soul of
local politics. Many governments are
facing severe budget problems due to
reduced federal aid, anti-tax sentiments,
and a growing demand for better ser-
vices. The only way officials can deal
with this is to raise tax revenues (but not
tax rates) through new development

Furthermore, communities are ex-
tremely competitive for new jobs, and
developers know it. A developer can
play off one jurisdiction against another
to get the most favorable deal.

The political pressure for growth,
coupled with the almost religious devo-
tion we have in this country to the right
to use and develop our private property
as we see fit, make it highly unlikely that
suburban growth will be controllable in
the future unless local governments are
willing to take stronger regulatory
actions.

New Jobs — New Traffic Jams
Since 1980, the growth in the number of
people in the labor force has exceeded
the growth in the number of persons of
working age, and the growth in jobs has
been most dramatic in the suburbs.
Suburban jobs increased 140 percent
between I960 and 1980. This growth
affects congestion because, as Pisarski
notes, it is the number of jobs that deter-
mines many characteristics of the traffic
problems facing us today.7

Who have principally filled these new
jobs? Baby-boomers, and women. And
there are indications that the number of
women seeking employment outside
the home will increase. First, there is the
growth in part-time jobs. (Women are
employed in part-time jobs to a greater
extent than men.) And part-time work is
significant to traffic congestion. First, it
spreads out the times at which people
commute to work Second, because tran-
sit systems are usually geared to the
traditional work day they're not much
help for people who work part-time.
Without transit or alternative means of
transportation, part-time workers must
add their own vehicles to the volume of
traffic.

Women are likely to continue work-
ing because of economic necessity. In-
creasingly in middle class families
women work to maintain their standard
of living.

Another factor that will influence the
role of women in the work force is the
increasing educational requirements of
new jobs. According to the National Al-
liance of Business, 50 percent of all new
jobs require education beyond high
school and 30 percent require a college
degree.8 In 1985 women earned 50 per-
cent of all undergraduate degrees and
they are steadily increasing their share
of advanced degrees.9 We can expect
women will fill many of the new jobs
that require higher levels of education.

The key question we need to ask our-
selves as transportation officials is:
recognizing the direct link between jobs
and traffic demand, are we prepared to
live with the increases in traffic that will
follow if these new job seekers find
employment?

The dispersal of jobs through metro-
politan areas has dramatically changed
travel patterns both in and through
urban areas. "Star-shape commuting
paths, long a hallmark of America's cities,
are being replaced by a patchwork quilt
of crosstown, lateral travel."10

One of the most unfortunate aspects
of the dispersal of economic growth
throughout the suburbs is what has
been described as "a growing employ-
ment mismatch.11 While the suburbs
grow and jobs go unfilled, the jobless
populations of the central cities remain
at double-digit levels. Without an auto-
mobile or convenient transit, it is vir-
tually impossible for a prospective
worker to take advantage of exurban
job opportunities. Furthermore, afford-
able housing in the suburbs near the
jobs is difficult to find, particularly since
many of the new jobs pay less than
$15,000 ayear. Result: the jobs are being
filled by women looking for a second
income for the family or by young people
living in other less expensive suburbs
further away.12

This mismatch between job sites and
worker residence is one of the major
social issues facing urban areas.

Cervero believes that the cause of this
mismatch, "can be placed squarely on
the nation's deference to market forces
in guiding suburban growth in lieu of
any kind of strategic siting of jobs and
housing."13 He contends that high den-
sity, village-like communities near major
employment locations would help alle-
viate traffic problems in the suburbs.

Although theoretically this may be a
reasonable suggestion, it is fraught with
practical problems. The issues of afford-

able housing for the less well paid in
high class, exclusive suburbs is political
dynamite. Many of these urban villages
have spent years trying to keep such
developments—and their occupants—
out of town. Furthermore, there is no
guarantee that if you build such com-
plexes the people living there will also
work there, or, for that matter, any-
where.

Commuting is no longer confined to
AM and PM peaks,. It now can occur
throughout the day, six-days per week.
Flexible work hours are an easy and
effective way for employers to help ease
peak hour congestion, but they also put
more traffic on the streets during off-
peak periods.

Another trend helping to ease the
congestion burden is that nine million
people work at home for more than 8
hours per week.14 Although this is a
relatively small number, it does reduce
the number of trips people need to make.
(This could be important with foreseen
advances in telecommunications.)

A major change in travel patterns has
arisen as jobs and residences have
shifted from the city and the origins and
destinations of trips have become more
suburban.15 Metropolitan traffic patterns,
once predictable, have become random,
literally running all over the map.16

A second major impact on travel pat-
terns has occurred as planners have
sought to separate various forms of traf-
fic. In many urban communities, strip
development is no longer confined to
major roads but is found along the outer
edges of shopping center parking lots
and service drives abutting major high-
ways. The cumulative effects of a num-
ber of such developments can cause just
as severe traffic problems as large mega-
complexes.17

Finally, as a result of the growth of
suburban employment centers, freeways
originally built for thru-traffic around
metropolitan areas now carry as many
local travelers as long distance drivers.

Americans have not taken to using
various forms of transit (buses, rail, van-
pools, orcarpools) despite the hundreds
of millions of dollars spent every year by
government and private companies.
Between I960 and 1980, overall use of
transit alternatives decreased by over
five million commuters.18

Cars have been around for slightly
more than 100 years. In that time the
automobile has "evolved into a cog of
civilization as vital as the electric light,
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the telephone, and indoor plumbing."19

As dramatic as the growth in jobs has
been during the last 12 years—25 million
new jobs—the growth in private vehicles
during the same period exceeded 46
million.

On the other hand, the demise of the
auto's popularity has long been fore-
cast But the forecasters have been ra-
tional, whereas drivers are not: The
pundits fail to consider the "psychology
of driving" as a factor in the automobile's
popular appeal.

Cars are not simply a means of trans-
portation: They are a powerful means of
self-expression, an extension of one's
self perception and, more important,
the self one wants to present to others.
Most transportation experts tend to for-
get this; those who make and sell cars
do not.

Sic Transit Transit
Our love affair with the private vehicle

has had a dramatic impact on the use of
all forms of transit. In I960, transit ac-
counted for 12.6 percent of all work
trips, by 1980 6.2 percent.

Why has transit become so ineffective
in meeting our travel needs?

There is the general attitude of the
public towards transit as an alternative
to their cars. Aside from the psycholog-
ical aspects of driving, it is still "a truism
that people own vehicles in order to use
them."20 This would seem obvious, but
then the obvious sometimes fails to
make much of an impression.

If someone is going to go through the
effort and expense of getting a driver's
license, shopping for a car, financing it,
obtaining insurance, and making month-
ly payments, he's not going to keep it in
the garage and take the bus to work, no
matter how much transportation experts
want him to. Investment in a private
vehicle is simply too great.

Another reason the public shuns tran-
sit is that it limits mobility, which today
society equates with freedom.21 If I take
the bus to work, my mobility is restricted.
It is difficult to run errands at noon, take
a client to lunch, or simply take the after-
noon off and go golfing. The fear of
being stranded at work is one of the
greatest deterrents to using transit.22

A final factor in the public's general
attitude towards transit is embedded in
the psychological perception and fulfill-
ment of the auto, mentioned previous-
ly. If people see their autos as an ex-
tension of their identities they also tend
to see public transit as lower-class
transportation.

Most transit systems have been ren-
dered ineffective by the dispersal of
housing and economic activity through-
out the urban area. This has led to much
lower densities in the suburbs than in
the central city.23 In order for transit to
work it must have relatively dense con-
centrations of residents at one end of
the trip and workers at the other. This is
simply not the case with the new urban
villages.

The new urban complexes have been
designed to be "auto friendry." Most of
them feature abundant, often free park-
ing, providing more spaces for cars than
there are workers employed in com-
plexes, which are often built on sprawl-
ing campuses that discourage walking
to bus or subway stations.24

(Continued on next page)
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More Cars
(continued)

Many transit systems today offer ser-
vice that doesn't reach the people who
need it most Transit systems are typical-
ly designed for commuting within the
central city from the suburb to the cen-
tral city, but more than 58 percent of the
growth in commuting between I960
and 1980 occurred in the suburb to
suburb market.25

Transit is oriented toward the in-
bound flows during the AM peaks and
outbound flows during the PM peaks.
This does little to ease the mismatch
between job sites and home sites of
those in need of jobs. Most commun-
ities recognize these problems and
offer an array of measures to encourage
mass transit, particularly for commuting.
Some are using "gentle persuasion"
while others are legislating changes.
The growth in traffic, the reluctance to
use transit, the ineffectiveness of volun-
tary trip reduction measures can all be
directly attributed to Americans' love
affair with the automobile. And until we
are willing to accept this fact and to

confront our national infatuation with
the private automobile we will not un-
clog either our urban or suburban
streets. Instead we will build more high-
ways or in desperation restrict the use of
private cars through legislation and
local ordinances. •

'Gurwitt "Communities Rethink Growth Policies
As Gridlock Snarls The Suburbs." Governing.
Congressional Quarterly, Inc. December 1987.
p. 48.
2"Keeping Cool When Traffic Heats Up." U.S. News
& World Report. September 7, 1987. p. 27.
3Peter Mullet quoted in "It's Not Sub To The Urb
Anymore." USA Today. November 19, 1987. p. 1A
4Leinberger and Lockwood. "How Business Is
Reshaping America." The Atlantic Monthly.
October 1986. p. 43.
5"It's Not Sub To The Urb Anymore." USA Today.
November 19, 1987. p. 2A
6Leinberger and Lockwood. "How Business is
Reshaping America" The Atlantic Monthly. Octo-
ber 1986. p. 52.
7Pisarski. Commuting in America. Eno Founda-
tion for Transportation, Inc. 1987. p. 19.
8"A Critical Message For Every American Who
Plans To Work Or Do Business In The 21st Cen-
tury." National Alliance of Business. Advertising
supplement to the New York Times. Septem-
ber 1987.

9"Women In The Work Force." The Atlantic
Monthly. September 1986. p. 22.
10"Unlocking Suburban Gridlock." APA Journal.
American Planners Associatioa Autumn 1986.
p. 389.

""Jam Sessions." US. News & World Report.
September 7, 1987. p. 23.
nIbid.
13Cervero. "Unlocking Suburban Gridlock" APA
Journal. Autumn 1986, p. 393.
I4Pisarski. p. 56.
i5Pisarski. p. 4.
)6"Jam Sessions." U.S. News & World Report.
September 7, 1987. p. 23.
17Cervero. p. 401.
18Pisarski. Commuting in America. Eno Founda-
tion for Transportation. Inc. 1987 p. 47.
19"The Automobile Turns 100." U.S. News& World
Report. September 30, 1985. p. 60.
20Pisarski. p. 48.
2XU.S. News & World Report. September 7, 1987.
p. 20.
22Cervero. "Unlocking Suburban Gridlock." APA
Journal. Autumn 1986. p. 401.
23Cervero. p. 390.
MLeinberger & Lockwood "How Business Is
Reshaping America." The Atlantic Monthly. Octo-
ber 1986. p. 51.
2SPisarski. p. 54.
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The Philosophies
Of Competing Ideas:
A Citizen's View

Philip D. Cloutier and James T. R Funk

A bout four years ago communi-
ties throughout Delaware were
plunged into a seething caldron

of developmental proposals. Lulled by
an extended period of moderate growth,
the bodies politic and civic were unpre-
pared to deal with the multitude of de-
velopmental requests. Both State and
local governments had allowed the
machinery of land use decision-making
to fall into disrepair: For example, in
New Castle County the award of "tem-
porary" permits and the uncritical grant
of variances for camouflaged rezoning
had become worrisome to thoughtful
students of land use. The State had
abandoned the planning function and
the counties had not updated their
comprehensive plans for many years.

Recently Governor Castle has taken
two steps in reasserting the State role in
land planning. In April 1986 he an-
nounced the creation of the Delaware
Environmental Legacy Program looking
to "...a long range plan, one that will
assure that Delaware's environmental
legacy will be undiminished as we begin
the 21st Century". In June 1987 he
announced the "Quality of Life Initia-
tives of 1987" to "provide the means for
state and local govemment(s) to make
the right decisions about growth."

Citizens and organized civic groups
have also faced up to the challenge of
rapid development. They have joined
the debate over land use issues and
zoning proposals and now participate
in the administrative and legislative
process at all levels.

In theory, land use decisions should
not be made piecemeal. A local govern-
ment's comprehensive land use and
development plan is supposed to pro-
vide a balanced prescription for the
future. In practice local governments

In practice local governments
have either ignored their com-
prehensive plans or have allowed
amendments uHthout thought
or careful consideration when-
ever a rezoning request has
conflicted with an existing, if
outdated, plan.

have either ignored their comprehen-
sive plans or have allowed amendments
without thought or careful considera-
tion whenever a rezoning request has
conflicted with an existing, if outdated,
plan.

Conflict is not new in land use.
Throughout American history citizens
and governments have sought to exer-
cise land use control. Even in Colonial
times competing philosophies joined
issue in the courts. The law has evolved
in the direction of harmonizing the
interests of the community with the
rights of the landowner, restricting the
latter in the use and enjoyment of his
land for the benefit of the public. These
limitations have evolved into what we
now know as zoning and comprehen-
sive planning.

Ever more restrictive regulation has
invaded that most valuable aspect of
land — its highest and best use. The
landowner, claiming an absolute right
of ownership and unfettered preroga-
tives in the use of his land, confronts
society's no less adamant claim of right
to limit public injury resulting from such
use.

Last summer a committee of citizens
met to discuss the intent and spirit of
current land use controls, and in Septem-
ber they issued "A Committee of Citi-

(Continued on next page)

Philip Cloutier, a member of the Dela-
ware bar, is also a professional engineer.
He is the Vice President of the Council of
Civic Organizations of Brandywine
Hundredandthe zoning subcommittee
chairman responsible for the Brandy-
wine Center (Brandywine Raceway)
project. He serves on the Transportation
Committee for the Updating of the New
Castle County Comprehensive Land Use
and Development Plan. Mr. Cloutier
holds Baccalaureate and Masters de-
grees in mechanical engineering from
the University of Massachusetts at Am-
herst, and is a graduate of the Delaware
Law School of Widener University. In
addition to his membership in the Dela-
ware bar, he is admitted to practice in
the Commonwealth of Pennsylvania.

fames Funks credentials for writing
this article are solid: Vice Presidency of
the Civic League for New Castle County,
membership in the Zoning and Execu-
tive Committees of the Council of Civic
Organizations of Brandywine Hundred,
and in the Community Character Com-
mittee for the Updating of the New Castle
County Comprehensive Land Use Devel-
opment Plan. Mr. Funk chaired the
group that developed the Citizens Report
on the Quality of Life Initiatives described
in the article. Mr. Funk holds a Bacca-
laureate degree in business administra-
tion and an M.B.A in transportation
economics, both from the American Uni-
versity, Washington, DC.
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Competing Ideas
(continued)

zens Report on the Quality of Life Init-
iatives of 1987 and Legislation". While a
great deal of the text was devoted to an
analysis of proposed legislation, a more
fundamental approach to land use con-
trol was articulated in a list of
"principles":

• Citizen participation in Govern-
ment at all levels is encouraged and
expected by those elected Delaware,
unlike many other parts of our country,
gives citizens and organized civic groups
an unusually strong voice in the affairs
of government through elected repre-
sentatives: In Delaware a State Repre-
sentative has an average constituency of
about 15,000, whereas in Pennsylvania
or New York there are as many as
100,000 residents for each member of
the House. Moreover, members of the
General Assembly have little staff and
must depend on citizens, civic groups,
and lobbyists in analyzing legislative
proposals.

Citizen participation in government
in Delaware is in vigorous good health.

The Environmental Legacy Report urges
the State:

To develop a citizenry that is aware of,
and concerned about the total environ-
ment and its associated problems, and
which has the knowledge, attitude,
motivations, commitment, and skills to
work individually and collectively
toward solutions of current problems
and the prevention of new ones. (Dela-
ware's Environmental Legacy, Public
Review Draft, December 15,1987, page
146.)

• Home rule represented by local
governments is the best means to allow
for citizen participation in land use
planning and decision making. The
special interest of citizens in the use of
nearby land requires decisions at the
level of local government. Land use
decisions should be a part of a public
(political) process affording those most
affected—usually nearby landowners—
expression of their views to elected
decision makers.

• Environmental considerations
must receive a high priority for the

GeorgcJ.
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general health and overall well being of
all citizens. Just about everybody wants
a wholesome environment in which the
unusual mix of urban, suburban, and
rural settings in dose and harmonious
proximity peculiar to Delaware will be
preserved. Unfortunately, there isn't
such confidence that environmental
considerations have been consistently
respected. To emphasize this point, the
Environmental Legacy Report identifies
the "Urbanization of New Castle Coun-
ty" as one among Delaware's five
challenges for the future:

The impact of economic development is
no more clearly seen than in New Castle
County. Open space is vanishing traffic
congestion is at an all time high and the
water and waste infrastructures are be-
coming overburdened. The county is
becoming an example of urban sprawl.
Here again coordination appears lack-
ing decision making occurs incremen-
tally and development planning has not
kept pace with development pressures.
(at page 158.)

But even in an atmosphere of inade-
quate preparation for the future, citi-
zens and civic groups persevere in de-
manding responsible growth. Prosperity
is essential to paying the bills for en-
vironmental quality.

In an era of rapid change and
growth the average citizen feels
threatened. His home may be
his principal asset, imperilled by
his neighbor's anti-social enter-
prise.

• Proper land use in the vicinity of
each citizen's home is a right of all
citizens. In an era of rapid change and
growth the average citizen feels threat-
ened. His home may be his principal
asset, imperilled by his neighbor's anti-
social enterprise. While neither govern-
ments nor private citizens have the right
to condemn another's property without
compensating him, restrictions limiting
the value of his property are legitimate
so long as there remains some reason-
able productive use of his land.

It is difficult for individual citizens or
civic groups to avoid the charge of self
interest in seeking to restrict develop-
ment of open space and to limit intense
uses that impair the community as a
whole. In Delaware, however, civic
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groups are often better balanced and
more willing to compromise than are
landowners or developers.

• Economic development should
be encouraged to continue to fuel
growth and opportunity for Delaware
citizens both present and future. Over
the last several years Delaware has
enjoyed enviable growth in employ-
ment and economic vitality. To the
extent consistent with environmental
safeguards, further economic growth
should be encouraged. The Committee
believes that a strong economy can
flourish in an environment of managed
growth.

• Infrastructure requirements to
support economic development must
be provided at a pace sufficient to pre-
serve public safety and well-being.
Prosperity and economic expansion
breed enthusiasm (sometimes unreflec-
tive frenzy) to share in these good things
and to disregard the interests of those
not directly benefiting from that pros-
perity. But surely congested highways,
lowered water pressure, inadequate

schools, inadequate fire and police ser-
vices, tainted water supplies, and pol-
luted air are avoidable consequences of
growth. Delaware economic history is
too much a legacy of neglect and inat-
tention to the social costs of improperly
managed growth, discussed at length
most recently in the Environmental
Legacy Report

• Comprehensive planning and in-
tergovernmental coordination and
cooperation are necessary to assure
both continued economic develop-
ment and appropriate land use deci-
sion making. The cozy illusion of effec-
tive local land use planning unrelated to
other forms of local government plan-
ning requires a dose of reality. The key
word is comprehensive.

Citizens dedicated to harmonious
growth will recognize the rights and
insist upon the obligations of govern-
ment, industry, and affected communi-
ties in promoting an atmosphere con-
genial to continued prosperity in a
civilized environment •

"Vogue Word"
Now Buzzword

It sometimes seems that environ-
mental integrity will be purchased at
the price of language pollution. "Infra-
structure" is a case in point. Its sono-
rous unintelligibility gives off a com-
forting whiff of superior technical
competence. It is what Fowler calls a
"vogue word" and it will surely prosper
to die point where we won't be able to
see the forest for the infrastructures.
This spiffy term should enable a house-
wife to slip out of her apron and sound
as oracular as die Cumaean Sibyl when
she talks about recycling aluminum
beer cans. We share with the unpreten-
tious and intelligent general reader
(this magazine's best friend) our hunch
that "infrastructure" stripped of its
fuzzy aura of pseudo-science means a
sufficiency of fire hydrants and paved
turnarounds for DART buses.
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EIGHT SENSIBLE WAYS TO
REDUCE YOUR EXPOSURE TO
A MALPRACTICE LOSS + ONE

WONDERFUL PIECE OF ADVICE.

1Always ask the "why?"
question. You have to know

why a client has chosen you.
If it's because of your partic-
ular expertise or reputation-
great. But, if it's because sev-
eral other firms have with-
drawn or because it's known
that you're just a little too
hungry—watch out!

2 Trust your instincts. If
you're being asked to do

something that doesn't seem
just right, turn down the bus-
iness.

3 Be careful who you hire.
You are responsible for

the acts of your partners,
associates, and employees.
Period!

4 Don't keep a client you
can't handle. If your

client has outgrown your
capabilities, be smart enough
to recommend another firm.
And, if you can no longer trust
a client—withdraw!

5 Avoid misunderstandings.
Use engagement and dis-

engagement letters. Agree on
what has to be done and what
it will cost. Once fees have
been established bill regu-
larly.

6 Know your client's prob-
lems. You are trained to

ascertain the facts and ana-
lyze them. Use this skill be-
fore accepting representa-
tion.

7Go back to school. Con-
tinuing education courses

can be very important to you.

8 Don't be a nice guy. It is
not a required standard

in your profession to be nice.
Be professional. Even when it
involves giving the client un-
happy news.

• 4 Protect yourself. Pur-
T JL chase your profes-

sional liability insurance
through Herbert L. Jamison &
Co. Our firm has been assist-
ing professionals for a half-
century.

A HALF CENTURY
OF SERVICE.

HERBERT L. JAMISON & Co.
345 Park Avenue South
New York, NY 10010
300 Executive Drive
West Orange, N J 07052
(201)731-0806
1-800-223-6155 within NJ or
1-800-JAMISON outside of NJ



Quality Of Life In Wilmington?
Doing Very Nicely, Thank You!
Larry L Liggett and William E. Ward

T he General Assembly has recently
considered a package of legisla-
tion known as the "Quality of

Life" initiative, which moves the State
into local land use and zoning. While
most of the legislation currently applies
only to counties, some of it may affect
municipalities. It raises serious ques-
tions about State intrusion into local
land use matters. Some civic activists
and members of the General Assembly
are dismayed that the more controver-
sial pieces of the legislation do not apply
to municipalities. We, as city officials,
are no less dismayed by the proposed
inclusion of cities in legislation that may
hamper our efforts to revitalize Wilm-
ington. That job is already difficult
enough—we do not need this increased
legislative burden.

The Rationale For Meddling
Zoning advocates have generally

made three arguments for expanding
the role of state and federal govern-
ments in land use planning and policy.
First, they contend that certain prob-
lems, such as air and water pollution,
are not amenable to local solutions.
Second, they maintain that many other
problems, such as the control of large-
scale development, are not likely to be
solved by local government: while the
costs of any action would be concen-
trated locally, the benefits would be
widespread, and this disparity would
supposedly create disincentives to local
response. Finally, they argue that even
where local action is suitable, the balance
of political forces at the municipal level
would preclude the enactment of effec-
tive policies.

Reality Versus Theory
The performance of the City of Wilm-

ington in land use matters shows that Christina House, Inner City elegance Photo by Jim Graham
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these arguments are not valid. That per-
formance has been marked by an alto-
gether reasonable approach to quality
of life, emphasizing (1) adequate public
sector infrastructure; (2) quality public
sector amenities; (3) strong land use
controls to ensure quality development
and to protect natural and cultural re-
sources; and (4) sufficient private sector
amenities.

Adequate Public Sector Infrastruc-
ture. The City has recently completed
an intensive investigation of the vehicu-
lar transportation system into the central
business district. It shows that we do not
have a current problem with traffic
capacity and in fact, we shall not have a
problem in the year 2010, given planned
and programmed improvements in the
highway system. To maintain the sys-
tem, the City invests approximately
$14,800,000 in capital funds every
decade, while providing for street clean-
ing and snow removal in our annual
operating budget

Water and sewer service: the City in-
vested in superior water and sewer sys-
tems that also serve part of neighboring
New Castle County. Asubstantial planned
maintenance investment program,
which exceeds $10,500,000 every ten
years for water and $ 19,800,000 for sew-
ers, will ensure that these systems are
sufficient for future development needs.

City officials have carefully studied
the effect of future population growth
on area schools. Current projections
show that Wilmington's growth in the
foreseeable future will be in households,
not in overall population. While our
population will grow modestly, average
family size will drop. In addition, Wilm-
ington has seen a three per cent growth
in the number of available housing
units since 1980. Given the drop in
family size, as opposed to the incidence
of household formation, the effect, if
any, of population growth on schools
will be minimal

The Office of Planning projects city
population and housing units as follows:

1980 1990 2000 2010

70,195 72,095 74,027 73,268

26,900 29,217 31,487 32,480

City
Population

Number
Occupied
Housing
Units

Wilmington simply does not face the
major demographic disruptions con-
fronting, for example, suburban and

(Continued on next page)

Since March 1985 Larry Liggett has
been the Director of the Wilmington
Office of Planning to which he has
brought extensive experience from work
in planning and economic development
with urban, county, state, federal, and
private sectors. Larry holds degrees from
Case Western Reserve University and
Ohio State University.

Bill Ward, Wilmington Assistant City
Solicitor since February 1986, works
primarily with the City departments of
commerce and real estate and housing
on commercial and residential develop-
ment projects. Bill, a graduate of Emory
University and the Duke University
School of Law is a member of the
Delaware Bar.

YOUR
FINANCIAL

TREE
SHOULD

GROW

You have a responsi-
bility-to yourself, your
family, your business-to keep
your financial assets growing
. . . day and night.
Assets, like ocean tides, never
rest. They ebb or flow, decline or
grow... always subject to the re-
lentless push and pull of eco-
nomic forces. Your challenge is to
maintain a superior financial
position by the effective man-
agement of those forces.

Even as
you sleep.

We can help you meet
that challenge. Since
1969 when Wilming-
ton Financial Group
opened its doors, we

have been building a profes-
sional team whose members
understand the dynamics of the
financial world. Their financial
planning skills are proven by a
solid record of progress for indi-
viduals and businesses.

Our professionals offer you a
wide range of services and prod-
ucts that will help your financial
tree grow . . . even as you sleep.

Wilmington Financial Group
201 Topkis Building • 100 Chapman Road • P.O. Box 8118 • Newark. Delaware 19714 • (3021 731-7350
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Riparian Renaissance: One Riverwalk Centre, homeofAloysius, Butler & Clark, an example of quality office space in Christina
Gateway, and a key part of Wilmington's revived waterfront.

Doing Nicely
(continued)

rural New Castle County and Sussex
County, which may well justify state-
centered planning for those regions.

Quality Public Sector Amenities. To
be accurate if less than modest, we must
assert that the City of Wilmington con-
tinues to lead the State in working to
provide a superior physical and cultural
climate for its citizens, and in fulfilling
its role as the center of the region.

Recently, three institutions interested
in enhancing the City's quality of life
succeeded, with essential civic support,
in major fund raising projects. The Dela-
ware Art Museum made extensive reno-
vations to its existing building, and
Opera Delaware and the Delaware
Theatre Company built new headquar-
ters on the Christina River.

The City has created a new waterfront
park at East 7th Street and has substan-
tially improved Christina Park. It has
plans for taking control of the poorly
maintained Fort Christina Park to create
a three-park historic loop. And a new six
path trail network currently in the plan-
ning stage will create a pedestrian sys-
tem linking existing and proposed cul-
tural, natural, and historic sites.

Strong Land Use Controls. The
argument that political forces at the
local level frustrate effective environ-
mental and land use policies doesn't
stand up in Wilmington. The City has
been a leader in sound planning policy
that requires commercial development
to respect the environment and the
quality of life of those who live in prox-
imity to change.

The first step in establishing effective
land use controls is a comprehensive
plan. The City has maintained just such
a plan for years and reviews it constantly
so that development will take place in
an orderly fashion. The City also main-
tains a comprehensive zoning map,
which dictates the type of permissible
development.

Wilmington regularly updates both
its comprehensive and its zoning plans.
For example, in 1981, it established a
new waterfront control scheme, expand-
ing the typical purview of zoning laws
to include view enhancement, preser-
vation of historic structures and sites,
review of site design, active use of the
river, and creation of public easements.
Proposed developments of the water-
front are reviewed by many different
city departments to protect the infra-
structure.

Aside from waterfront planning, the
City conducts other design reviews of
development in the Downtown Mall,
special C-6 commercial areas, and his-
toric districts. The object is to prohibit
development that ignores the design
integrity of surrounding buildings and
the importance of historical roots in the
distinct character of neighborhoods. To
enhance the downtown central busi-
ness district as a place to live and do
business, the City shares with develop-
ers initial thoughts on "performance
zoning".

Sufficient Private Sector Amenities.
Historically the City has encouraged the
private sector to develop and create
facilities that will protect and enhance
quality of life.

The prime example is the Christina
Gateway Festival Marketplace, which
will be constructed on the Christina
River as part of the Christina Gateway
project. Office development will serve
as a nucleus for the waterfront Festival
Market. In negotiating the agreement
with the developer, the Christina Gate-
way Corporation, consisting of city and
state officials, made the Festival Market
a key component. The developer was
chosen in large part because it realized

(Continued on page 54)
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The Price Advantage means you get more than the best automotive value
around.

Consider selection: The factory is rewarding us for last year's sales leader-
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DUI
Now Delawareans can

learn about the costs, legal
issues, counseling and treat-
ment programs associated

with alcohol abuse.

Get the Facts
Call toll-free
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(Touch-tone phones only)
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For free brochures
or more information, contact:
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(302) 678-0682.

*Driving Under the Influence

Doing Nicely
(continued)

the importance of the Market to the
overall project and to the City.

The Radisson, Christina House*, and
Hotel DuPont have helped provide
necessary hotel and convention space
in the City for lodging out-of-town busi-
ness people and for the recreation and
entertainment of Wilmingtonians. The
Radisson and the more recent Christina
House are good examples of City init-
iative. The Radisson was made possible
in part by an Urban Development Action
Grant (UDAG). (As of latest statistics
made available to us Wilmington has
received more UDAG money per capita
than any other city.) Like the new Pickett
facility, Christina House, which ties into
the former Braunstein building on Mar-
ket Street Mall, had support from the
City Commerce Department during the
planning phase. Result: a superior addi-
tion to Wilmington quality of life and an
anchor piece of historic preservation on
the Market Street side of the project. And
the Pickett project is typical of our efforts
to provide better multi-purpose hotel
capacity.

One of the most important private
sector amenities in the City is the Market
Street Mall, a setting for retail business
and restaurants. Several million dollars
were invested in building the Mall and
several more will be spent in maintain-
ing it. Without such investment, the
retail and entertainment mix that attracts
office development and provides pedes-
trian space could not exist.

If It Ain't Broke, Don't Fix It
(And if it's already fixed,
don't break it)

Most of the proposed Quality of Life
bills do not currently cover municipali-
ties. One, however, does. It is particular-
ly controversial and requires special
discussion.

The proposed Impact Fee legislation
would make developers pay for develop-
ment impact on the road systems. As
proposed, the fee would be levied in
accordance with a formula to be estab-
lished by the Delaware Department of
Transportation.

It must be remembered in analyzing
this bill that the City currently maintains

* Right on! The charming and imagina-
tively designed Christina House provides
the office space occupied by this fortun-
ate magazine.

120 miles of roadway, while the State
maintains 36 miles of streets within the
city. The City not only keeps a substan-
tial street system under repair; it also
cleans and removes snow on its own
streets and state-maintained streets.
The City is far more affected than the
State by development within the City.
Businesses and residents already pay
for the use of city roads through real
estate taxes, which in turn pay off bonds
issued to finance road construction. A
double taxation in the form of a state
imposed impact fee would be simply
unjust and would ignore the effects of
City development on roads. In our judg-
ment, fees should be related to real
impacts and be used to mitigate them.
The kinds of transportation people use
to get to the City and the 13 major alter-
native routes to the City accentuates the
difficulty of assessing how new develop-
ment affects the roadway system and
the impact of development on infra-
structure services. Finally, while some
impact fees may be in order, the pro-
posed bill is simply too broad in permit-
ting the Department of Transportation
unfettered discretion in imposing
them.**

City officials have consistently at-
tempted to balance the sometimes con-
flicting goals of economic development
and quality of life, and have succeeded
in doing so. They have planned, devel-
oped, and maintained a superior infra-
structure system to allow growth in an
organized fashion without compromis-
ing the quality of life. While we appre-
ciate the problems that the Quality of
Life legislative package is designed to
correct, we are certain that the City is
effectively addressing these problems
without state intervention. Indeed, state
control may hamper our efforts to deal
with special housing and redevelop-
ment problems peculiar to the City.
Wilmington has consistently proven that
it can meet its responsibilities to main-
tain quality of life. Accordingly its leaders
view this legislation as unnecessary to
continued progress in Wilmington and
perhaps even harmful. They vigorously
oppose its application to the City. •

**As of this writing the Department of
Transportation has decided not to push
the Impact Fee legislation without further
study and discussion. The City applauds
this approach and looks forward to par-
ticipating in this process.
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