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Is your
€sSCrow account system
more 1889 than 19897

If the escrow account system in your real estate or law firm hasn’t
changed for as long as you can remember, here’s some good news.

Bank of Delaware’s new Escrow Account System is specifically designed
to save your firm a significant amount of time and money.
Enough to make you wonder how you managed any other way.

The new account is based on a one statement system. By using one
master checking account, individual escrow money market
accounts are opened in the name of each of your escrow clients.
And your single monthly statement — detailing the activity on each
individual account - all but eliminates escrow bookkeeping.

Day-to-day transactions can be handled over the phone or by courier
delivery. At year end, 1099 forms are mailed directly to your clients,
not you. The system is automated to ensure the highest degree of
accuracy. Plus, each individual account is FDIC insured up to $100,000.

For more details, call 429-7130 in New Castle County;
1-800-292-9603 in Kent and Sussex Counties or visit any one of
our convenient branch locations.

=) BANC OF DELAWARE"

Delaware’s Bank
Member FDIC

Delawareness

ONLY FROM DELAWARE’S BANK




Scott M. Cutler, CPA,
Vice President of Finance
Tecot Electric Supply Co.

‘“We came back to Blue Cross
Blue Shield because they took
the time to fully study our
benefits needs so that we could
get more favorable rates.
Something their competition
didn’tdo.”

“‘Because of this personalized
service, we came out with a
*win-win’ situation. Our em-
ployees got the benefits they
wanted. And we got the best
value for our benefits dollar.”

“We are happy to be back be-
cause Blue Cross Blue Shield
is the company we know

and trust.”

“I'm happy because I know that
we're going to get our claims
processed right. Without any
run around.”

“That's the way it should be.
And that’'s why we came back
to Blue Cross Blue Shield.”

Blue Cross
Blue Shield

of Delaware

Those who have it feel better
than those who don't.
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The Cover: Wilmington artist Gibby Perry drew from family ex-
periences in designing the cover for thisissue. In hisown words: “Gibby
Perry, cover artist and family anthropologist, envisioned a visual
accumulation from a Delaware “Father Knows Best” thatbespeaks con-
tinuity and illustrates aging as essential and binding as creation. The
artist who ventures from landscape to collage with regularity, chose the
specific and accessible format of “collage verite”. The story, begins
with (1) the artist’s father and grandmother, protecting country and
son. Newlyweds (2) Gil and Gail soon wander into the wilderness (3 )
of the Eastern Shore, with hope, strength, and ideas. (4) It is the baby
boom, and Sis sits enthroned on an always fashionable Mom. Dad and
first-born Geoffrey disdain limits (5); things change, though, with
“middle-management (6). Cheering a phenomenon, (7) Sally is still
Mom’s best friend; fickle modern girl, she leaves all for college, and
puppy, Poppa and pony commiserate. You wouldn’t have generations
without babies, and the kids oblige (9). Pop and his grown-up nephew
enjoy what winter brings (10)..this chapter closes as the honey-
mooners cut the cake (11), awash in trials and satisfactions.”
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AND INVESTIGATIONS
THAT WORK.

A FULL SERVICE AGENCY... tigations, assets searches, database researches, inter-
S & H Enterprises is an experienced and trusted rogation, and statements.

investigating firm with associates and contacts
around the world. S & H is linked
worldwide with associate in-
vestigators and attorneys via
TELEX and TELEFAX. Hard
copy reports are in the hands of
attorneys and clients minutes
after completion. S & H has an
impressive track record for getting

instincts and ethical
values. His in-depth
understanding of
insurance principles

INVESTIGATIVE SPECIALISTS...

President John E. Slagowski is a highly-experienced
former insurance adjustor. He brings a wealth of
practical experience to cases, as well as professional

the desired results in all types of investigations. — combined with an
arsenal of hi-tech in-
HI-TECH EQUIPMENT... vestigation equipment
We have the tools and expertise to solve problems ~ — assures effective —
. . y . : eadquarters - Newport, Delaware
involving workers’ compensation, employment ver- solutions.
ification, missing persons, heirs, witnesses, skips, For information on methods of opera-

surveillance, false insurance claims, character tions, cost and scheduling, please call

checks and confirmation, voice identifica-
tion, employment investigations, fire inves-

302-999-9911 (in Delaware) or
800-446-9911 (out of state).

Main Office: 205 N. Marshall Street  P.O. Box 12245 « Wilmington, DE 19850

Other Locations: Dover « Maryland « Pennsylvania




The only legal assistant

program in Delaware EDITOR’S PAGE

approved by the
American Bar Association

Legal Assistant

Ce rtiﬁC ate This issue of DELAWARE LAWYER is the second to be devoted to elder

law. Concentration in elder law is relatively new to private practitioners.

Program Legal Services programs such as Community Legal Aid Society, Inc. have
g 8 ty Leg ty.

. practiced it for as long as 13 years because of funding provided for legal
* evening classes services to the elderly pursuant to the Older Americans Act. In recent
* can be completed years as a result of the “greying of America” a number of individual
in 18 months attorneys and law firms have developed elder law practices. They have also
® convenient organized the National Academy of Elder Law Attorneys.
Wilmington “The mission of the Academy is to provide information, education,
location networking and assistance to attorneys, Bar organizations, and other in-
dividuals or groups advising elderly clients and their families; to promote
high standards of technical expertise and ethical awareness among
attorneys, Bar organizations and other individuals or groups engaged in
For details call: the practice of advising elderly clients and their families; and to develop
302/ 573-4435 awareness of the issues surrounding legal services to the elderly.”

Wills, traditional estate planning, powers of attorney, living wills, and
: U N IVE m I TY guardianships are part of many elder law practices. Some firms and in-
O_- m w dividual attorneys, however, concentrate their practices on issuesthat are
I.A AR€ presented in this magazine. They address planning for disability by assist-
DIVISION OF CONTINUING EDUCATION ing clients and their families to prepare for surrogate decision making for
health care and financial management and to preserve income and assets
to the legal maximum while providing for long term care, if and when it is
needed.

Some law firms with elder law practices have social workers or nurses
on their staffs to assist clients and their families in obtaining necessary

GOLDSBOROUG H services such as home health care or nursing home care.
Attorneys working with elderly clients must be familiar with govern-
COMP ANY ment benefit programs such as Medicaid, Medicare, Social Security, and
SSIin order to advise and assist clients in planning. Attorneys serving older
REALTORS clients also should know about patient rights, long term care insurance,
reverse annuity mortgages, the status of the law with regard to right to die

issues, as well as wills, trusts, and estate planning, because clients seek
advice about these subjects.

Prepare for a new career
opportunity...

PROPERTY MANAGEMENT In addition to developing expertise in substantive areas, lawyers must
Elizabeth Carbine CPM be able to recognize potential ethical problems in representing elderly
Francis W. Jester CPM clients. Competency may be an issue, and the client must be identified at
the outset of the representation. For example, is the client the older

APPRAISALS person or that person’s son, who hasbeenthefirm’s client for severalyears

and has brought the parent to the office?

All of these issues are discussed in this magazine. Although the toplcs
may be depressing, I believe they contain much valuable informationand1
hope this issue of DELAWARE LAWYER will be an important resource for
lawyers, the “elders” of our state, their families, and the service providers
in the aging network. I thank everyone who contributed to this effort.

Robert Appel SRPA
Arnold Goldsborough MAI-SREA

2115 Concord Pike
Fairfax Shopping Center
575-1000
Judith A. Schuenemeyer
GBD INSURANCE AGENCY
Charles Kelly vP
995-7100
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THE 8! GOLDEN RULES OF
BUYING PROFESSIONAL
LIABILITY PROTECTION

YOU GET WHAT YOU PA
FOR. If price is your only
consideration, skip the next
72 rules.

WRITE YOUR OWN POLICY.

A great professional lia-
bility policy protects you and
your company and everything
that’'s unique and different
about you. We never forget
this.

ALL CARRIERS ARE NOT

CREATED EQUAL. Like the
wind, some carriers come on
strong, then blow out to sea.
Others are consistently de-
pendable. Our professional
liability carrier, American
Home/National Union, earns
the highest rating in the in-
surance business. You can't
do any better.

DON'T PAY FOR WHAT YOU
DON'T NEED. The key to
reducing premium costs is

knowing the possible prob-
lems you might face. We can
adjust coverages to reduce
your premiums. We do it every
day.

ALWAYS LOOK BACK-

WARDS. If you don’t have
our “prior acts” coverage, you
could be in trouble for some-
thing that’s already hap-
pened.

NEVER UNDERESTIMATE

YOUR COVERAGE. In to-
day’s market, there’s no such
thing as almost right. Better
to have more coverage than
less. We can provide up to
$20,000,000 each claim/
aggregate for lawyers and
$15,000,000 each claim/
aggregate for accountants.

MAKE SURE YOU GO
WITH AN ADMITTED CAR-
RIER. The state protects you
by reviewing their financial

WANER

strength, policy forms, and
rates. A non-admitted carrier
may need more protection
than you do.

EXPERIENCE COUNTS.

Everything you’'ve been
told about experience is true.
You can’t beat it. We know
from experience. Fifty years
of it.

1/ IF YOU BUY PROFES-
2 SIONAL LIABILITY IN-
SURANCE, BETTER NOT DO
IT BY HALVES. Give us a toll
free call right away.

AHALF CENTURY
OF SERVICE

HERBERT L. JAMISON & CO.
345 Park Avenue South
New York, N.Y. 10010

300 Executive Drive

West Orange, N.J. 07052
(201) 731-0806

(800) 223-6155 within N.J. or
(800) 526-4766 outside of N.J.




- Thomas Herliby,

Dying with dignity is difficult. For
some death is made more arduous by
laws and policies requiring the artificial
prolongation of life. A vocal segment of
citizens urge that terminally ill or
irreversibly comatose persons may have
all artificial life support systems
withheld or withdrawn, except they
must be artificially supplied with food
and water. Under this view, it is permis-
sible to remove a respirator, but the
dying person must suffer the insertion of
a feeding tube, which may be through
the nose (nasogastric tube) or directly
into the stomach (gastrostomy), and the
continuation of feeding.

Some state legislatures have made this
view law, and a bill to dothe same wasin-
troduced by several representatives and
senators in the last session of the
Delaware General Assembly. Because
forcing food and fluids on terminally ill
patients is a hot issue, the bill will rise
again.

Under the present law, a competent
person can make aliving will,! which will
be effective if the declarant becomes in-
competent and terminally ill, directing
the withholding or withdrawal of
maintenance medical treatment. The
definition in the Delaware Death with
Dignity Act of “maintenance medical
treatment” refers to “any medical or
surgical procedure or intervention
which utilizes mechanical or other artifi-
cial means to sustain, restore or supplant
a vital function; and which would serve
only to artificially prolong the dying
process.” The definition is qualified by
the provision that it “shall not include
the administration of medication, nor
the performance of any medical proce-
dure necessary to provide comfort care
or to alleviate pain.” Many consider
nutrition and hydration by feeding tubes
to be an “intervention which
utilizes....artificial means to sustain...a
vital function.” A Delawarean’s living
will should preclude unwantedfoodand
fluids when it states in general language
that, if terminally ill, he does not want
maintenance medical treatment as:

defined by Delaware law. However, the
bill before the Delaware legislature
attempts to further qualify or limit the

| definition of “maintenance medical

treatment”. House Bill No. 544 as intro-
duced in the 134th General Assembly
provides:

(a.) The State of Delaware does
not approve of or authorize
starvation of patients through
denial of nourishment, or
dehydration of patients through
denial of hydration.

Since food, water, nourishment and
hydration are essential human needs,
these are not to beincluded inthe defini-
tion of medical treatment wunder
Delaware law.
(b.) Food, water, nourishment
and hydration administered
either orally or artificially shall
be provided to all patients and
shall not be withheld or
withdrawn if the withholding or
withdrawal would cause death
by starvation or dehydration.

If this bill becomes law, food and
water would be administered whether
the patient wants them or not.

The basis of the bill appears to be that
since food and water are basic needs,
they are not medical treatment.
Laurence O’Connell, Vice President for

Theology, Mission and Ethics of the |
Catholic Health Association, states in | ¢
reply: “Food and waterare nomorebasic |,

than air, and people find it acceptable to L

remove a respirator.”? Note that House

Bill No. 544 says nothing about air as an | are,

essential human need.

On March 15, 1986 the Council on
Ethical and Judicial Affairs of the
American Medical Association issued a
statement declaring that life prolonging
medical treatment, including nutrition
and hydration, may be withheld from a
patient in an irreversible coma, even if
death is not imminent.? The principle of
the AMA statement is that withholding
food and water fromanirreversible com-
atose patient allows the pathology of the

coma to take its natural course.4 House
Bill No. 544 would compel ahealth care
provider to interfere with the natural
course of death by forcing an artificialin-
vasion of the patient’s body by means of
the insertion ofintravenousor tube feed-
ing.

The bill is unconstitutional. The
United States Supreme Court has
recognized that a right of privacy does
exist under the Constitution. Justice

" Brandeis referred to this right as “the

right to be left alone - the most com-
prehensive of rights and the right most
valued by civilized men.”s The right to
refuse medical treatment is a right
rooted in this nation’s fundamental legal
tradition of self-determination.” The
courts find that artificial feedingssuchas
nasogastric tubes, gastostromies, and in-
travenous infusions are significantly
different from bottle-feeding or spoon-
feeding; they are medical procedures
with inherent risks and possible side
effects, instituted by skilled health care
providers to compensate for impaired
physical functioning.? Since mandatory
artificial feeding may be an unwanted
medical treatment, in violation of the
patient’s right to privacy, the patient has
a constitutional right to refuse it. The
Delaware General Assembly should not
be permitted to take it away.

Dr. Edward Viner is a Camden, New
Jersey, internal medicine specialist and
former onocologist who spent 120 days
himself in an intensive care unit. He
states that legislation requiring nutrition

~and hydration “is a very dangerous

thing.”® When you keep some patients
on the IV, he says “you just make them
suffer longer.”’® Dr. Viner says it is a
“misconception” that “drifting into
dehydration and comaisunpleasant. The
patient who is dying is not interested in
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“

food. He cannot equate food with what
we equate it to. It is simply what we
project onto them, rather than what they
are feeling.”1? House Bill No. 544 not
only would cause the invasion of a
patient’s right of privacy, it would be the
living telling the dying how they should
feel.

_ Delawareans were hoping the Court
of chancery would clarify the law on the
issue of artificial feeding. In the Matterof

remove his gastric feeding
massive brain injuries as a result of an
automobile accident. He was not in a
coma or persistent vegetative state. His
consciousness was intermittent and at a
very low level. Shumosic died before the
Court was able to decide the case,but his
parents continued to seek a ruling that
might aid others. Chancellor Allen
declined to make a judicial determina-
tion, because he wanted the General
Assembly to first address the issue in
which new law would be made.

In the meantime if some other un-
fortunate Delawarean were to be the
victim of unwanted artificial feeding, he
or she would probably have to suffer
while his family went through the agony
and great expense of a court case to
decide the issue. Actually, Delawareans
should not have to wait for action in the
General Assembly. The Attorney
General of Delaware is responsible for
the criminal side of this issue. Health
care providers would not fear criminal
prosecution if they had guidelines from
the Attorney General. The Attorney
General should know that the appellate

courts of at least five states have ruled
that artificial feeding is a form of medical
treatment that can be discontinued in
cases where other life sustaining proce-
dures can be terminated. The Attorney
General could issue guidelines permit-
ting the withholding or withdrawal of
hydration and nutrition in situations fal-
ling under the Delaware Death With
Dignity Act, which would cover the liv-
ing will or health care agent provisions.

Arnold Shumosic, CM. No. 5515, Del. |- gro 70
Ch,, Allen, C. (September 27, 1988). I gipi's

Amold Shumosic’s parents sought to |
tube. |7

Shumosic was profoundly affected by [*

providers from criminal prosecution
should also reduce the risk of civil liabi-
lity, assuming the providers made agood
faith effort to follow the guidelines. The
Attorney General should have issued

guidelines within 30 days after
Chancellor Allen refused to rule in
Shumosic. If the Attorney General
prefers the General Assembly to first
address the issue, then he could, as has
been done onotherissues, announce the
proposed guidelines, give the General
Assembly 60 days to take up the issue,
and if they do not resolve it, put the
guidelinesinto effect. No Delaware fami-
ly should have to suffer the pain and ex-
pense of this unresolved issue while the
courts, the legislature, and the executive
branch fail to establish the State’spolicy.

Delaware citizens have their own
remedies. If they are competent and can
communicate before or at the time the
issue of artificial feeding arises, they can
tell their health care provider to
withhold or withdraw artificial feeding.
When they are competent they can ex-

ecute a living will, an appointment of a
health care agent under the Death with
Dignity Act, or an appointment of an
attorney-in-fact under a durable power
of attorney. These instruments do not
serve the same purposes, so that good
disability planning may require a com-
bination thereof. All of the instruments
are designed to allow the health care
wishes, made when competent, tobe put
into effect when the declarant becomes

-1 incompetent. However, the living will
- applies only to terminallyill persons and

to life sustaining measures. The health
care agent may make decisions for the
appointor whether the appointor is
terminally ill and whether the care in-
volves life sustaining measures. The
document making the appointment can
include provisions found in the usual liv-
ing will plus any other directives desired
by the appointor. A durable power of
attorney can include the directives ofthe
living will and all of the decision making
authority of a health care agent.??
However, the durable power of attorney
has the major advantage of combining
surrogate power over health care with
surrogate power over all financial
matters. See Herlihy, “Before It’s Too
Late, Incompetency, Guardianships,
Durable Powers of Attorney, and the
Next Step,” DELAWARE LAWYER,
Summer 1985, page 30.

All three of the instruments may rely
on general directions by the signatory
not to prolong his life by artificial or
mechanical support systems. Even
though it did not involve written direc-
tions, a recent case involving use of a
nasogastric feeding tube, causes con-
cern about general health care direc-
tives. In the matter of West Chester

KRESTON

(LIQUOR MART)

9 AM -9 PM
Monday Thru Saturday

DELAWARE'S LARGEST & MOST COMPLETE LIQUOR STORE
FINE IMPORTS & RARITIES FROM THE WORLD OVER

Visit Our Temperature Controlled Wine Cellar

904 CONCORD AVENUE

CONCORD AVENUE & BROOM STREETS

WILMINGTON

Ample Parking
652-3792

on Our Lot
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County Medical Center on bebalf of
Mary O’Connor, 534 NYS2d 886
(Ct.App. NY. 1988).

Mary O’Connor was seventy-four
when she suffered an attack of conges-
tive heart failure. During the next three
years she suffered aseries of strokes caus-
ing serious physical and mental dis-
abilities. She could not stand or feed
herself, When she lost her gag reflex, she
could not swallow food or liquids
without medical assistance. The hospital
fed her intravenously, but it petitioned
the court for authority to use the
nasogastric tube. Mary O’Connor could
not state whether she wanted thisforced
feeding because the strokes had left her
permanently incompetent and unableto
comprehend anything about her medi-
cal treatment. She was not inn a coma or
vegetative state, but could respond to
simple questions or the physicians’
probe withaneedle. Her daughters,both
practical nurses, opposed the use of a
nasogastric tube because Mrs. O’Connor
had told them on numerous occasions
that she did not want her life prolonged
by artificial means if she was unable to

Mrs. O’Connor’s oral statements. The

the hospital to insert the nasogastric
tube because the evidence was not clear
and convincing that Mrs. O’Connor
would reject a nasogastric tube. The
majority of the court found that her
statements about not wanting her life
artificially prolonged were statements
“many ofus might make after witnessing
an agonizing death”. 534 NYS2d 893.
The statements did not have seriousness
of purpose or have the solemnity of a liv-
ing will.

Awell-reasoned dissent found that the
daughters  established that Mary
O’Connor did not wish any “artificial or
mechanical support systems” to sustain
her life, and she wanted “nature to take
its course”. It was erroneous for the
majority tofind these statementstobein-
adequate, because the statements were
not casual remarks, but were made after
several deaths in her family and her own
hospitalization.  Mrs.  O’Connor’s
statements did not mention the issue of
nutrition and hydration, but the
majority’s requirement of specificity
mandates a patient to anticipate the
artificial life support system he or she
does not want. The dissenting judge
stated it is unrealistic to expect or
require a lay person to be familiar with
the support systems available for treat-

ment, a determination of which is
preferable, or the consequences that
may result from usingor foregoing them.

Thousands of living wills have been
signed with the general language direct-
ing the withdrawal or withholding of
artificial or mechanical life support
systems. Rarely does the declarant
specify what kind of life support system
he or she does not desire. For example,
the usual living will does not specifically
direct that respirators, antibiotics, or
feeding tubesbe withheld orwithdrawn.

The ruling in Mary O’Connor’s case
gave no effect to her general directives
about not wanting artificial or mechani-
cal life support systems because they
were not specific. In order to prohibit
the insertion of a nasogastric feeding
tube, Mrs. O’Connor would have to state
when competent that she did not want
that specific device used when she was
unable to feed herself. Is the
requirement of specificitylimited to oral
statements? Could the O’Connor ruling
be applied to the general language used
in most living wills?

care for herself. But shedidnothavealiv- |-
ing will, which might have given a direc- |
tion to the hospital in language similarto

New York Court of Appeals authorized }

The O’Connor decision causes con-

cern for everybody involved with living
wills. The declarant also signs a living
will with general prohibitions against
artificial or mechanical life support
systems has to worrythatadoctor, hospi-
tal, or court may ignore theliving will be-
cause it did not state the particular
system to be avoided. The lawyer or
organization preparing the general liv-
ing will needs to be concerned that the
document will not satisfy the declarant’s
intent to limit the artificial prolongation
of life. If statements of specific intent,
such as: “I donot wantarespiratorused,”
are to be put in the living will, will al
possible mechanical or electrical
support systems be covered? Will the
document have to be changed each time
medical science creates a new system or
the General Assembly dreams up a new
life necessity.

The health care provider hasto decide
whether the general directive includes
the intent to withhold or withdraw 2
particular life support system to be used
on the now incompetent declarant. The
doctor may possess a living will prohibit-
ing the use of artificial life support
systems, but does this mean the doctor

can not insert a feeding tube? If there is
nothing in aliving will about nutritionor
hydration, will the doctor be charged
with violating the declarant’s intent that
artificial means not be used if heinsertsa
feeding tube? On the otherhand, willthe
doctor be charged with negligence for
failure to insert the feeding tube when
the doctor relies on a living will with a
general prohibition against artificial life
support measures but no specific
statement that a feeding tube was not
wanted?

Aliving will with the general language
that the declarant does not want the
artificial prolongation of his or her life
should not raise these issues or con-
cemns. The dissenting opinion in Mrs.
O’Connor’s case provided sound
reasons why general language, even if
oral, would be sufficient. If specificity is
required, the dissent reasoned thatgiven
the disparity of knowledge between lay
persons and doctors, medical personnel
will be reluctant to honor a patient’s in-
structions if they are not clear or medi-
cally meaningful. This will require
courts to intervene because doctors and
family will be uncertain of the patient’s
wishes and concerned about the con-
sequences of an erroneousdecision. The
value of a living will is that it allows
doctors to safely rely on a statement of
the patient’s wishes without forcing the
family to undertake an expensive and
time consuming court action. If specific
language is required, the living will’s
value will be lost in litigation construing
the patient’s statements as if they were
statutes or contract terms.

The answer to the problem of specific
or general language does not require
legislation. The definition  of
“maintenance medical treatment” refers
to “medical or surgical procedure or in-
tervention which utilizes mechanical or
other artificial means to sustain, restore
or supplant a vital function; and which
would serve only to artificially prolong
the. dying process.” The general
language of the definition provides the
flexibility to cover the many existing life
support systems and the expansiveness
to include future medical developments.
If one declares that he or she does not
want a treatment that artificially
prolongs life, that general language
should cover any mechanical or artificial
sustenance of a vital function without
need for a more specific description or
reference to artificial procedures un-
known at the time the living will was
signed.

Thousands of Delawareans have
written living wills with no more than

8 DELAWARE IAWYER June, 1989




the general directives prohibiting the
artificial prolonging of life. Other than
the O’Connor case, all of the appellate
court decisions would support general
directives being sufficient to cause the
withdrawal or withholding of artificial
nutrition and hydration in appropriate
circumstances. Although the Deathwith
Dignity Act should be clear support, a
Delawarean’s disability planning could
include, out of an abundance of caution,
aspecific directive against artificialfeed-
ing to prolong life, in addition to the
usual general directives.

Planning for disability not only
requires flexibility in the language used,
but flexibility in the applicability of the
instruments used. For example, the
durable power of attorney can also be
used as an estate planninginstrument for
the disabled when it is used in combina-
tion with astandbytrust.!’ If people want
complete control of their assets and
health care decisions while they are
competent, they can execute durable
powers of attorney with a springing
power. That is, the durable power of
attorney is signed while a person is com-
petent, but it does not become effective
until he in incompetent. At the same
time the durable power of attorneyis ex-
ecuted, a standby trust is signed. This
trust is an unfunded living trust
agreement that provides for theadminis-
tration and distribution of the settlor’s
assets if and when the trust is funded. If
the settlor becomes incapacitated, the
attorney-in-fact funds the standby trust.

There are numerous advantagestothe
combination of the durable power of
attorney and the standby trust.

The funding of the standby trust may
be deferred until it is actually needed.
Compared to the usual funded living
trust arrangement, this avoids the im-
mediate transfer of the settlor’s assets
with the related red tape, expense, and
tax changes. Of course, if the settlor’s
assets are not transferred to the trust
before death, there may be an unwanted
probate of the estate. The standby trust
arrangement may also avoid the expense
of an active trustee often used for a
funded living trust.

The combination allows the trust to
receive as many or as few of the settlor’s
assets as may be desirable, as opposed to
being limited to those assets the settlor
transferred before becoming disabled
under a funded living trust.

A comparison of the combination ofa
durable power of attorney and standby
trusts with use of the durable power of
attorney  alone, reveals several
advantages.

The durable power of attorneyalone is
often cumbersome if frequent switching
of investments is desirable.

Since third parties are far moreusedto
dealing with trustees than attorneys-in-
fact, the standby trust has a clear practi-
cal advantage for the active management
of a portfolio.

“The standby trust also has the poten-
tial of protecting the grantor’s assets
from exhaustion when governmental
assistance is available to the grantor,
whereas a durable power of attorney
offers no such protection. Although the
present state of the law on this point is
unsettled, there is everything to gainand
nothing to lose by expressing the
grantor’s intent in the standby trust
agreement that the trust assets are to
supplement, but not substitute for, any
governmental programs that may be
available for the grantor’s health and
support. See Lombard, Planning for Dis-
ability, (1986 Institute on Estate Plan-
ning) 1710-1712, for a discussion of
governmental programs and applicable
case law relating to the availability of
assets from a discretionary trust to
support a grantor otherwise entitled to
governmental assistance.

“A final advantage of the standby trust
over a durable power alone is that the
trust can be utilized as a device to avoid
the expense, delay, and publicity of
probate administration. Rather than
simply have the trust balance payable on
death to thegrantor’spersonal represen-
tative, the trust can spell out theultimate
disposition of the trust assets. Thus all
the probate-avoiding advantages of a
funded living trust can be realized
without the necessity of transferring
assets to a trust in anticipation of a dis-
ability that may never occur.” (Gilmar)

Another disability planning instru-
ment being considered in Delaware is
the health care proxy. Under this
proposed law, a competent person can
execute a proxy delegating to an agent
the authority to make health care
decisions for the person when that
person becomes incompetent. Why is
this law needed when Delaware current-
ly has a health care agent provisioninthe
Death with Dignity Act? The Death with
Dignity Act provisions, 16 Del. C.
2502(b) and (c), laconically authorize
an agent to be appointed and authorize
the agent toactfortheappointorif,inthe
judgment of the attending physician, the
appointor becomes incapable of making
a decision in the exercise of the right to
accept or refuse medical treatment.

Compared to the Death with Dignity

Act, the proposed health care proxy law
would provide more specifics:

1. Persons residing in mental health
facilities may appoint agents if they have
sufficient competency.

2. Certain persons may not serve as
agents: the operator, administrator or
employee of the patient’s hospital, or the
attending physician.

3. An alternate agent may be named.

4. The rights and duties of the agent are
set forth. The agent’s scope of authority
and decision making standards are
described.

5. The agent is expressly provided the
right to receive medical information.

6. The procedure for making the deci-
sion that the principal (the appointor)
lacks capacity to make health care
decisions is defined and described.

7. Health care providers would be
required to ask patients at the time of
admission if they have a health care
proxy. If the provider is provided a copy
of the proxy, it must be inserted in the
patient’s medical records.

8. Immunity is expressly provided forthe
health care provider and the agent for
the good faith carrying out or making of
health care decisions.

9. Hospitals with adult residents are
required to educate and provide in-
formation to adult residents about the
health care proxy.

10. The Department of Health and Social
Services is required to publicize the
health care proxy law by issuing a
summary statement and the Department
shall require distribution of the
statement to hospital patients and staff,

Many Delawareans do not know their
rights and options which can be ex-
ercised to plan for disability and death.
Governments and health care providers
are just beginning to formulate policies
about the issues of artificial nutrition,
hydration and other artificial life sustain-
ing measures. Itisthe tragedies ofpeople
like Arnold Shumosic that make citizens,
private institutions, and government
aware of the limitation on or lack of
remedies. Everyone engaged in health
care must act now to minimize the
sorrow of an individual artificially entan-
gled between life and death.

Summary of Delaware Death with
Dignity Act 16 Del. C. 52501 et seq.

Features of the Act of particular interest
to health care providers. Hayman,
“Evolving Delaware Law on the Termina-
tion of Life-Sustaining Treatment,” Del.
Med. Jrl.,, March 1987.
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1. Any competent adult has the right to
refuse medical or surgical treatment, un-
less the refusal is contrary to existing
public health laws, and may make a
written declaration instructing any
physician to cease or refrain from treat-
ment if the declarant is in aterminal con-
dition. “Terminal condition” is defined
as any illness from which it is unlik_ely
that the person can recover and "JVthh
will probably lead to death, with or
-without life-sustaining treatment. The
definition does not state how long the
process of dying may take. The fact thata
declarant is in a terminal condition must
be confirmed in writing by two physi-
cians.

2. Any adult may appoint a surrogate
decision-maker who may accept or
refuse treatment, including life-
sustaining treatment, if the appointor is
incapable of making the decision.

3. The attending physician, the person
with primary treatment responsibility,
decides that the patient is incompetent
to make treatment choices.

4. Any adult person may execute a
declaration directing the withholdingor
withdrawal of maintenance medical
treatment, where the person is in a
terminal condition and under such
circumstances as may be set forth in the
declaration. “Maintenance medical
treatment” does not include medication
or palliative treatment, but does include
any artificial method of sustaining a vital
function which merely prolongs the
course of dying. “Artificial means” are
“manufactured or technical con-
trivances” which may be attached to the
body.

5. The procedure for execution of a liv-
ing will is similar to that for a testa-
mentary will; however, neither of the
two witnesses of the living will shouldbe
financially responsible for the patient’s
medical care nor be an employee of the
health care facilitywhere the declarant is
a patient. Moreover, if the declarant is a

resident of a long-term care facility, the
Department of Aging and the Public
Guardian have oversight,and atleastone
witness must be a patient advocate of
ombudsman.

6. A living will is ineffective during a
patient’s pregnancy.

7. A living will is freely revocable.

8. A physician may presume, lacking
actual notice otherwise, that the living
will was executed by a competent
person. Similarly, execution of a living
will does not suggest incompetence.

9. Health care personnel are immunized
from liability for withholding medical
treatment in reliance on a living will.

10. Anyone with good reason to believe
that termination of treatment iscontrary
to the current wishes of the patient may
petition the Court of Chancery for
appointment of a guardian for the
patient.

11. A living will shall be part of a
declarant’s medical records.

12. Neither the execution ofa living will
nor the termination of treatment in
accordance with a living will is con-
sidered suicide.

13. A living will may neither be required
for insurance or treatment nor mayitbar
insurance or treatment.

14. Criminal penalties attach both for
coercing the execution of a living will
and for intentionally creating a false im-
pression that a patient has authorized
life-prolonging treatment.

1 For a summary of the living will law, more accurately
referred to as the Delaware “Death with Dignity Act”, stat-
ing features of the Act of particular interest to health care
providers, see Haytman, “Evolving Delaware Law on the
Termination of Life-Sustaining Treatment,” Del.Med Jri.,
March 1987, page 206.

(Attached)

2 Burleigh, “The Right To Die”, ABA Journal, July 1, 1988,
p.p. 72, 74.

3 Ibid, page 75.

4 Ibid.

5 Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678
(1965); Roe v. Wade, 410 US. 113, 93 S.Ct. 705 (1973)

G Oimstead v. UnitedStates,277U.5.438,478,48S.Ct. 564
(1928)

7 McConnell v. Beverly Enterprises-Connecticut, Inc., 208
Conn. 692, —— A2d—— (Conn. Sup. Ct., Jan. 31, 1989)
81Inre Conroy, 98N J.321,321,486A.2d 1209, 1236 (NJ.
Sup. Ct. 1985);, McConnell v. Beverly Enterprises-
Connecticut, Inc., supra,

9 Burleigh, “The Right To Die”, ABA Journal, July 7, 1988,
page 75

101bid.

11bid.

12 In the matter of Hilda M. Peter, 529 A.2d 419 (NJ.
Sup.Ct. 1987)

13 The following discussion of this combination is based
on and quoted from Gilmar, “Planning for Disability,” The
Practical Lawyer, March 1989
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As nice as
the new
Saah9000CD

looks,
ifcan be mean
ifithasto.

Test drive the new Saab 9000 CD at a leisurely pace and you'll find it’s a para-
gon of esthetic delights. After all, the 9000 CD has the handsome lines of a classic
European touring sedan. It also has the interior comfort you'd expect in a world-class
luxury car.

Drive a little faster and you'll discover delights of a more primal nature. The
9000 CD has front-wheel drive, rack-and-pinion steering, front and rear stabilizers
and gas shock absorbers. It also has a 16-valve, intercooled, turbocharged engine.

The point is, instead of having to choose between luxury and performance,
you can now have both...in the new Saab 9000 CD.

Test drive one soon.

v The most intelligent cars ever built.

%Qua[dy _'BL[[_Kugs f/)&a[auﬂé/l
40TH & GOV PRINTZ BLVD, WILM e 764 « 6200

delaware olds-volvo-saab
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I Abuse as it occurs in long term care
Jacilities. Imagine the following
scenariol:

Francis, age 78, has lived his whole life
in Magnolia, Delaware. He has lived in
the same house for 15 years. He is not
much of a housekeeper, and since his
wife died 12 years ago, his house has not
exactly been a candidate for a spread in
Good Housekeeping magazine.
Nonetheless, he is happy and stays busy.
An avid bicycler, he spends as many as
four hours aday cyclingaround Magnolia
and vicinity. At least he did.

While bicycling early this spring,

daughter convened a family conference
(without Francis) to decide how to
handle the situation.

It was decided that Francis could no
longer take care of himself. Furthermore
the family decided that he had been un-
able to take care of himself before the
accident, as evidenced by the reprehen-
sible condition of his house. Since he
would now be completely helpless, the
answer was to put him into a nursing
home. '

On April 21, Francis was admitted by
his daughter to “Haven”, a nursing home
with an excellent reputation. As Francis
had reasonably large retirement benefits
and owned a home worth around
$100,000, he was admitted as a private
pay patient. He was opposed to his
admission to Haven, but he realized that
he would have difficulties taking care of
himself at home, while wheelchair
bound. Besides, he believed that he
would be leaving the nursing home as
soon as the cast was off. Soon after enter-
ing Haven, he decided that he could not
wait that long.

He was not happy in a nursing home.
For starters, he was accustomed tobeing
outdoors a great deal. At Haven he was
permitted to be out on the terrace for 10
minutes in the moring and 10 minutes

in the afternoon, always under the su-
pervision of a nurse’s aide. He was not
permitted to go off the terrace, as the
aide had to watch several other patients
as well. It also upset Francis that he was
not permitted to bring many of his
belongings into the home. He was un-
accustomed to walls stripped ofpictures
and dressers devoid of clutter. After
spending two weeks in Haven, he’d had
enough. He demanded to be discharged.
No dice: his daughter had signed him in
and only hisdaughter couldsignhimout.
Haven notified the daughter, who
refused to agree to the discharge.

Francis was hit by a car. Although he was W“"i - b
not severely injured, he had to be hospi- |
talized for two weeks. He was then sent {.

home with his legina cast. Since hisfami- |

ly were concerned about his welfare, his |

Francis decided to take matters into
his own hands. He sneaked out of Haven
and headed for home. He had often
bicycled such a distance and knew the
route well. He had wheeled himself
about halfway home when the nursing
home caught him. Upon his forced
return to Haven, he was placed in a
locked ward to prevent his “wandering
off’ again. The onlylocked ward at Haven
was for those afflicted with Alzheimer’s
disease, but Francis was placed there
anyway. He first grew desperateand then
belligerent.

After labeling Francis “combative”, a
Haven physician administered sedatives
to protect both him and the other
patients. His arms were restrained to the
wheelchair. Within days he became
“compliant”. In his drug-induced state
he no longer objected to remaining at
Haven, or, for that matter, to anything
clse. Although within two weeks of his
placement on the locked ward his cast
was removed, Francis did not get out of
his wheelchair. Haven’s physical thera-
pist determined that therapy would not
help. His muscles had atrophied beyond
repair. Therapy was discontinued.

Francis’s retirement benefits were in-
sufficient to pay for the full cost of his
care at Haven, and in order for him to
remain at Haven, his house had to be

sold. His daughter petitioned the Court
of Chancery for her appointment as the
guardian of her father’s property. The
Haven physician executed an affidavit
stating that Francis was unable to
manage his property. A court appointed
guardian ad litem investigated his condi-
tion for 15 minutes and concluded that
he did indeed need a guardian of his
property. Francis’s daughter was
appointed guardian and authorized to
sell his home.

Within two months, an independent
and vibrant elder became a doddering,
confused old man. What went wrong?

As lawyers we ask: were any laws
violated, and, if so, could those violations
have been prevented? The answer to
both questions is yes. '

The Long Term Care Ombudsman |
(LTCO) program is empowered under
both state and federal law to investigate
the abuse of residents in long term care
facilities. 16 Del. C. Section 1134, 42
US.C. Section 1396(q). The LTCO
program is also charged with correcting
violations of the rights of patients inlong
term care facilities. 16 Del. C. Section
1125, 42 U.S.C. Section 3027.

Recent changes in federal law reflect
the growing importance that we asana-
tion attach to the rights of residents in
long term care facilities. In 1987, the
Congress amended the Older Americans
Act, 42 US.C. ch. 35, to increase the
provisions for investigating complaints
by or on the behalf of long term care
facility residents. 42 US.C. Section
3027(a)(12). In 1987, the Congress
enacted the Omnibus Budget Reconci-
liation Act (OBRA), which recognizes a
comprehensive list of patients’ rights. 42
US.C. Section 1395i-3 (recipients of
Medicare funds, eff. .date 10-1-90), 42
US.C. Section 1396r (recipients of
Medicaid funds, eff. date 10/1/90). The
view that patientsinlongterm care facili-
ties are entitled to more than the right
not be abused in their own homes has
been given legislative underpinnings.

OBRA confirms the long term care
facility resident’s right to choose hisown |
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