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OnlyOne

Major Bank
~ InDelaware
Can Make W
This Glaim.

There’s only one major, full-service bank strong enough
to remain independent for Delaware. Wilmington Trust. We're
totally committed to serving Delaware—its businesses, its
charities, its future. So while other banks may pass your bucks
to out-of-state bosses, we keep your bucks right here, to
answer all your needs.

WILMINGTON TRUST
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J. Watton St. Clair, Jr.
Chairman & CEO
Wilmington Savings Fund Society

"“We came back to Blue Cross
Blue Shield because they could
give us the flexibility to offer our
employees the benefit choices
they want.”

"'WSFS has over 650 employees
throughout Delaware, as well as
retirees living all over the coun-
try. And they all have different
health care needs. That can
make administering benefits
very complicated.”

“‘Blue Cross Blue Shield simpli-
fies everything from claims to
billing, making the whole proc-
ess more cost efficient. And,

our employees can choose from
avariety of plans all from one
company.”

“After looking at the competi-
tion, we came back to Blue
Cross Blue Shield. They were the
one company who could meet
all our needs for reasonable
cost, flexibility and
convenience.”

Blue Cross
Blue Shield

of Delaware

Those who have it feel better
than those who don't.
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FROM THE EDITOR

This issue of the DELAWARE LAWYER is devoted to what probably is
Delaware’s best known "citizen” - the Delaware corporation. United
States District Court Judge Milton Pollack, for example, recently held
thatitis a "fact that Delaware has long been recognized as the fountain-
head of American corporation and . . . its Courts of chancery are known
for their expert exposition of corporate law." For American businesses,
then, the Delaware General Corporation Law and Case Law is their
"constitution”, giving them their basic governance structure while also
protecting the rights of its citizens, the stockholders.

This preeminence is not without its problems. The ignorant and the
jealous criticize that which they do not understand, particularly when
they are amazedto find out that New York or Washington does not dictate
the Delaware corporate law. Eventhe judiciary is notsparedthoughtless
comment, occasionally on a national level. Nonetheless, Delaware’s
continued success is acknowledged, if only by the efforts of our sister
states to copy our corporate law and to claim to do even better, as in
Pennsylvaniarecently.

We in Delaware do not need to praise our corporate law or to dwell on
the working relationship between the General Assembly, the Judiciary
and the Bar that has nurtured that law for so long. All that is well known
tous. However, whatis not as well known are the many new developments
in our corporate law over just the last few years. It is to these recent
developments that this issue of the DELAWARE LAWYER is devoted.

Finally, my special thanks to each contributor to this issue. They are all
busy people who took time out of their schedule to educate the rest of us.
As always, of course, no issue of this magazine would be possible without
itsreal editor, Carroll F. Poole, and its guiding light, William E. Wiggin.

Edward M. McNally

There is no field of the law in which the Delaware Bar, collectively, has
more experience than in the one which forms the core of this issue. The
reputation of our corporate specialists is well known throughout the
profession. Thus, the quality of the articles in this issue should cause no
surprise. On the contrary, the problem of Ed McNally, the issue editor,
was in persuading very busy, highly skilled experts to expend their most

valuable commodity - time. The contents which follow are the measure of

his success. He has our appreciation; he is entitled to the thanks of the
entire Bar.

C.F.P.

Corporation
Service

Company,
Since 1899. ..

we help lawyers with fast,
complete incorporating services
in all fifty states.

Let our knowledgeable
staff assist you in forming
a Corporation.

We are especially
sensitive to the needs of
legal assistants.

INCORPORATION
FOREIGN QUALIFICATION
REGISTERED AGENT
CORPORATE SUPPLIES
UCC SERVICES

Computerized service for Delaware
Corporate work. Ask us for details.

CSC

- Corporation Service Conipany

The Nationwide Incorporating Service
1013 Centre Road

P.O. Box 591 - Dept. DL
Wilmington, Delaware 19899-0591

Toll Free: (800) 441-9975 or (302) 998-0595

\ Fax: (302) 998-7078
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Collections Practice |

suffering...

* Lost Files?

* Repetitive Typing?

* Missed Deadlines?
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¢ Endless Report Preparation?
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Free Demonstration
Program Available

JS Technologies, Inc.
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’ ' Richmond, Va. 23230
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yetting a New Standard for Business
Services

Rockland Center is a suburban office park as
distinctive as its superior location and premier
business services. Corporate concierge amenities

“available to tenants are just the beginning.
Architectural ambience and beautifully land-
scaped grounds make it the choice location in
suburban Wilmington for deing business,
first class.

/( 5 he Choice Location

The 104-acre master-planned office
complex is conveniently located midway between
New York and Washington in the thriving Wil-
mington business community. With easy access
to Interstate 95, Rockland Center is only a
20-minute drive to Philadelphia International
Airport and less than 10 minutes to AMTRAK

rail service.

%P Services—and Then Some

As a corporation seeking first class
amenities for your quality employees, you deserve
Rockland Center. All the business services you
expect in an executive office park—and then
some—are available through the Center, VIP
services for all your employees, so your business
functions smoothly and efficiently. At Rockland
Center that means business, first class:

P Messenger service

» Travel arrangements

P Auto maintenance and cleaning

» Day care services at
discount rates, with
morning pick-up at
Rockland Center

» Tickets and arrangements
for entertainment and
sporting events

" P Banking shuttle service

» Dry cleaning

» Food catering

» Employee recreation
services

P Shuttle to area country clubs and sports facilities

» Even grocery shopping services

L/g nd more...
Other services available to tenants

include a daily office cleaning service, main-
tenance on call, a state-of-the-art security access
system and computerized climate control.

With 20,000 square feet leased during pre-
construction, the now-completed Rockland
Center I and IT have 80,000 square feet of prime
space available for leasing. Lease space will be
custom built to a tenant’s specifications. Even-
tually more than one million square feet of

premier office
space will be built
on the site.
Rockland
Center is owned
and developed
by Blue Ball
Properties of
Montchanin,
Del., and is being
leased through
Greenville

Commercial Realty, Inc. To see this first class
property, call Larry Pennington at Greenville
today (302) 478-3660.

GREENVILLE

COMMERCIAL REALTY, INC.

(302) 478-3660
4006 Concord Pike, Wilmington, DE 19803




Rick Albertson
909 Delaware Avenue
Wilmington, DE 19806

655-1818

824 Market Street
Wilmington

CHOOSE
YOUR
BUSINESS
ADDRESS
WITH
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® A premier building

B Access to every important
business service and
convenience

W Respected local and national
ownership and management

Bellevue
Realty
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A joint venture of Bellevue Holding Company, EDiS
and a JMB Realty Corporation sponsored limited partnership




DELAWARE LIMITED PARTNERSHIPS - AN IMPORTANT

ALTERNATIVE
John H, Small

(Or Some Limited Partnerships and Legislation I Have Known)

As the reader has seen, this issue of the
DELAWARE LAWYER is devoted to
various aspects of the Delaware General
Corporation Law; a worthy subject indeed.
Much of America’s business capital is
raised by corporations. Most American
businesses of any size conduct their busi-
ness in a corporate "form". And Delaware
is thie "forum" of preference for those cor-
porations. However, any discussion of the
Delaware corporation would be incom-
plete without mention of its flexible little
sibling, the Delaware limited partnership,
I have been asked to write a few words
about this alternative form of business or-
ganization which, despite the Omnibus
Budget Reconciliation Act of 1987 and the
Technical and Miscellaneous Revenue Act
of 1988, continues to grow in popularity
and stature as an alternative to the cor-
porate form for many businesses.

The typical reader has some sense of what
a limited partnership is. Perhaps his
landlord is a Delaware limited partnership
formed by a few physicians as a real estate
investment. Perhaps she has invested her
IRA in a large publicly sold oil and gas
limited partnership. There may be some
sense that the general partner is ultimately
and exclusively responsible for the limited
partnership’s operations and its debts,

But, the limited partners of a Delaware
limited partnership may have as much (or
as little) say in the partnership’s operations
as the partnership agreement permits with
virtually no risk of personal liability
beyond their investment in the partnership.
And limited partnerships can be used as the
business form for almost any type venture,
I have been involved as Delaware counsel
with limited partnerships in such diverse
businesses as franchising the Bonanza
Restaurant chain (USACafes, L.P.), ac-
quisition and leasing of large passenger
aircraft to commercial airlines (Pegasus
Aircraft Partners II, L.P.), professional
basketball (Boston - Celtics Limited
Partnership) and even machine gun

weaponry (Uzi R&D Associates, L.P.).
About the only businesses a Delaware
limited partnership cannot undertake are
those "of granting policies of insurance, or
assuming insurance risks or banking as
defined in Section 126 of Title 8"; and that
is because the Delaware Revised Uniform
Limited Partnership Act ("DRULPA"), at
Section 17-106, specifically prohibits
limited partnerships from carrying on
those businesses. Indeed, under the
DRULPA, a limited partnership is simply
"a partnership formed by 2 or more persons
under the laws of the State of Delaware and
having 1 ore more general partners and 1
or more limited partners.” Therefore, as
one considers starting a business, one

should consider not only forming that busi--

ness in Delaware, but also consider
whether to form that business as a
Delaware limited partnership, rather than a
Delaware corporatlon

A SLOW CLIMB TO LEADERSHIP

To get a better sense of the recent-and
increasing popularity of Delaware limited
partnershlps a httle hlstory is helpful

49th In Lme
In 1916, the National Conference of Com-

missioners ‘'on Uniform State Laws (the-

"Commxssmncrs") “promulgated the
Uniform™ Limited ‘Partnership - -Act’ (the
"ULPA" or the "1916 ‘Act"). As with other
Uniform ‘Acts (the Uniform Commercial
Code is probably the best example), the
Commissioners proposed the ULPA for
adoption by the States as a means to obtain
some uniformity in regulation and com-
mercial expectations of limited partner-
ships. By the early 1970s, the ULPA had
been adopted by all states but Louisiana, a

civil law jurisdiction, which still has |

"partnerships in commendam” under the
Louisiana Partnership Law, Articles 2801-
2848 of the Louisiana Civil Code. Interest-
ingly, although it long may have had a
leadership role in corporate law, Delaware
was the 49th state to adopt the ULPA, when

it did so in 1973. The Delaware version of
the ULPA closely tracked the 1916
Uniform Act. However, there was one par-
ticularly significant and popular variance:
6 Del. C.Section 1707(b)(6), aliberal "safe
harbor" or "democracy” provision. This
provision allowed limited partners to par-
ticipate extensively in a partnership’s ac-
tivities without being deemed to par-
ticipate in the control of the partnership’s
businesses as a general partner and thus
losing their limited liability. It provided:

(b) A limited partner shall not be
deemed to take part in the control
of the business by virtue of his
possessing and/orexercising a
power to:

* * * * *

(6) approve or disapprove such
material matters related to the
business of the partnership as shall
be stated in the certificate and in
the partnership agreement.

Only 7 Years Behind.

In 1976, the Commissioners promulgated
and recommended a Revised Uniform

‘Limited Partnership Act (the "1976

RULPA") and recommended its enactment
in all states. This time, Delaware was not
quite so slow in getting on the bandwagon.
Effective January 1,1 1983, Delaware
adopted its version of the 1976 RULPA, 6
Del.C. Chapter 17 (the "DRULPA"), With
minor variations, it generally paralleled the
1976 RULPA. However, Delaware further
expanded and liberalized its partner
"democracy" provisions and "safe harbors"
from general liability, DRULPA Section
303(b)(6) provided that mere possession or
exercise by limited partners of the right to
"approve or disapprove, by voting or other-
wise, such material matters related to the
business of the partnership as shall be
stated in the certificate of limited partner-
ship and in the partnership agreement” did
notconstitute participation in the control of

6
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the business within the meaning of the
statute. This was and, in its 1988 expanded
form continues to be, one of the
DRULPA’s most significant features be-
cause it permits entrepreneurs and inves-
tors to fashion decision-making proce-
dures to satisfy their specific needs and still
protect investors from the unlimited
liability of a general partner.

First and Better.

Soon, Delaware was picking up momen-
tum and taking the lead in the area of
limited partnership legislation. Effective
August 1,1 1985, Delaware adopted exten-
sive amendments to DRULPA, Many of
Delaware’s amendments were improve-
ments on those promulgated shortly there-
gfter by the Commissioners in what they
named "The Uniform Limited Partnership
Act (1976) with 1985 Amendments” (the
"1985 Uniform Act").

Probably the most significant 1985 change
to the DRULPA was the replacement of the
lengthy certificate of limited partnership
with a simplified certificate. The short
form certificate filed with the Delaware
Secretary of State need only contain the
name of the limited partnership, the ad-
dress of its registered office, name and
address of its registered agent for service
of process, and the name and business,
residence or mailing address of each
general partner. Only the general partners
must sign the certificate of limited partner-
ship. The certificate no longer has to con-
tainthe name, address and capital contribu-
tion of each limited partner or other possib-
ly confidential financial information. This
saves the substantial expense that used to
result from filings to reflect new investors
and avoids having to put such investor and
partnership financial and business infor-
mation on public record with the Secretary
of State. On the other hand, such optional
information still may be contained in the
certificate, if the general partners so desire.
As aresult of amended DRULPA Section
201, most information previously con-
tained in the limited partnership certificate
now appears just in the agreement of
limited partnership or other parmership
records. Thus, careful draftsmanship of the
limited partnership agreement has become
more important than ever,

Two particularly unique provisions were
also added to the DRULPA in 1985, The
first was 6 Del.C. Section 17-108, specifi-
cally anthorizing broad indemnification ar-
rangements:

Subject to such standards and
restrictions, if any, as are set forth
in its partnership agreement, a
limited partnership may, and shall
have the power to, indemnify and
hold harmless any partner or
other person from and against any
and all claims and demands what-
soever.

Although no restrictions on indemnifica-
tion are stated in the statute, it seems safe
topredict that the Courts may apply certain
public policy limitations in. particular
cases. One possibility is the "borrowing" of
the public policy limitations on indem-
nification contained in Section 145 of the
Delaware General Corporation Law. A
second unique provision was 6 Del.C. Sec-
tion 17-211, which specifically authorized
the merger or consolidation of limited
partnerships.

Extending the Lead.

Effective September 1, 1988, Delaware
adopted further amendments to DRULPA.
The amendments were the result of a 16
month study by a Special Subcommittee of
the Delaware Bar in which we (i) reviewed
our collective practice experience under
the 1985 statute and (ii) examined the
limited partnership statutes of several com-
peting jurisdictions, including California,
the District of Columbia, Illinois, Texas,
Virginia and proposed New York legisla-
tion. Several significant improvements
were made.

1. An expansion of the
DRULPA’s definition of
"Partnership Agreement” so as to
clarify and facilitate the
mechanics which may be used in
connection with entering into
partnership agreements and the
admission of limited partnersto a
limited partnership without signa-
tures from those limited partners.

(Continued on page 9)

BERGER
BROS. INC
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(Continued from page 7)

These changes facilitate and pro-
vide specific statutory authority
for subscription practices in
publicly sold limited partnerships,
such as telephone subscriptions
and other signatureless proce-
dures.

2. Clarifying that general partners
and liquidating trustees are sub-
ject to service of process in
Delaware and specifying the pro-
cedures for such service.

3. Clarifying the limited liability
of a person acting as a liquidating
trustee in connection with the dis-
solution of a limited partnership
and other aspects of dissolution.

4. Clarifying who must execute
certain documents on behalf of
the limited partnership and
authorizing the Secretary of State
to accept for filing documents
with facsimile signatures.

5. Now limited partnerships can
merge and consolidate with cor-
porations and other business en-
tities, including business trusts
and general partnerships, as well

as other limited partnerships.
6. The “"safe harbor" and
"democracy" provisions have

been restructured and broadened
even further.

7. A partnership agreement may
prohibit a limited partner from
withdrawing from the limited
partnership or assigning his
partnership interest prior to the
dissolution and winding up of the
partnership.

8. Clarifying and limiting further
the liability of the limited partner
in connection with distributions
made by the limited partmership
and assignments of limited
partnership  interests.  Now,
limited partners are liable for dis-
tributions in violation of DRUL-
PA foraperiod of three years from
the date of the distribution only if
the limited partner knew at the
time of the distribution that it vio-
lated DRULPA'’s limitations.

9. Annual Tax added requiring the

payment of $100 by all Delaware

limited partnerships and those
foreign limited partnerships which are
qualified to do business in Delaware.
However, the drafters were careful to
make sure that failure to pay the tax
would not result in dissolution of the
partnership and threatened the limited
liability of the limited partners.

And the WinnerIs...

Delaware’s efforts to take the legislative
lead with respect to limited partnerships
have been rewarded. As of December 31,
1983, there were only 1,739 domestic
limited partnerships with their certificates on
file with the Delaware Secretary of State. Six
years later, on December 31, 1989, there
were 9,679 domestic limited partnerships in
good standing with the Delaware Secretary
of State. That pace (as distinguished from
volume) far exceeds the rate for formation of]
Delaware corporations during the same time
period. Asof December 31, 1983, there were|
153,044 Declaware corporations. As of]
December 31, 1989, there were 197,963
domestic corporations in good standing with
the Delaware Secretary of State,

also clear that a partner owes a
fiduciary duty to the other partners
at common law. [Citations
omitted.]

The duty of the general partner in a
limited partnership to exercise the
utmost good faith, fairness, and
loyalty is, therefore, required both
by statute and common law. This
fiduciary duty of partners is often
compared to that of corporate direc-
tors. '

Id. at 997.

A second noteworthy decision is that
authored by Chancellor Allen in Seema S.
Boesky, et al. v. CX. Partners, L.P., et al.
Del.Ch., C.A. Nos. 9739, 9744,9748, Allen,
C. (April 28, 1988), 14 DelJ.Corp.L. 230
(1989). These suits were related actions
seeking to enjoin a proposed partial liquida-
ting distribution to some, but not all, of the
limited partners of a Delaware limited
partnership which was one of several limited
partnerships through which Ivan Boesky
conducted his stock arbitrage activities. The

(Continued on page 10)

The Important Role of the Courts,

Of course, the increased number of limited
partnerships has meant increased partner-
ship litigation in the Delaware courts, (The
converse may also be true. It is generally
acknowledged that the national stature of our
Courts has contributed substantially to the
popularity of Delaware as the forum of in-
corporation, The integrity, business sense
and responsiveness of our judiciary has also
drawn many venture capitalists, syndica-
tions, entrepreneurs and other business per-
sons to form their limited partnerships in
Delaware.) Three Court of Chancery
decisions deserve particular mention.

The first is Vice Chancellor Hartnett’s
decision in Boxer v. Husky Oil Co., Del.Ch,,
429 A.2d 995 (1981). There, the Court enun-
ciated a clear standard of fiduciary duty for
general partners:

When the provisions of the Uniform
Partnership Act and the Uniform
Limited Partnership Act are read
together, it is clear that the general
partner in a limited partnership
owes a fiduciary duty to the limited
partners, [Citations omitted.] It is

TRADEMARK
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(Continued from page 9)

case contains a careful analysis of several
provisions of the DRULPA, in particular
Section 17-804 involving the winding up of
alimited partnership, and the responsibilities
of a liquidating trustee.

Last summer, in PCIG Tower Center,Inc. v.,
Tower Center Development Associates,
Limited Partnership, et al., Del.Ch,, C.A.
No. 10788 (June 8, 1989), the Court of Chan-
cery had its first opportunity to consider an
application for judicial dissolution of a
limited partnership. The petitioner, the
general partner (who was faced with some
difficult conflicts of interest), sought dis-
solution on the grounds that it was no longer
reasonably practicable to carry on the busi-
ness of the partnership. That business (to use
property it purchased "for profit and as an
investment” could only be conducted at a
loss. The respondents, who were the limited
partners, argued that the Court should con-
strue DRULPA Section 17-802 narrowly
and treat the statutory language "not
reasonably practicable” as permitting dis-
solution only if the purpose of the partner-
ship is completely frustrated. Vice Chancel-
lor Chandler held that the standard is one of
"reasonable practicability”, not "impos-
sibility." While the purpose of the partner-
ship was to use the property "for profit and
as an investment," it was heavily leveraged,
its lessee was insolvent, and the depressed
real estate market in Dallas made the
procurement of a new tenant virtually im-
possible. The Court held thatit was nolonger
reasonably practicable to carry on the busi-
ness of the partnership and ruled that the
partnership should be dissolved and a liqui-
dating trustee appointed to wind up its af-
fairs.

The Effort Continues.

Delaware is not content with its leadership
role as the jurisdiction of choice for the for-
mation of limited partnerships. Many major
industrial and commercial states have
adopted or are in the process of studying our
1985 and 1988 DRULPA Amendments.
Moreover, additional practice experience
with this unique form of business organiza-
tion has resulted in several suggestions for
| further improvements to our statute. Some of
them are only fine-tuning, Others will be
more substantive. This Spring, look for a
new legislative package which should help
maintain Delaware’s leadership role in

limited partnerships and further contribute to
the needs of Delaware business.

John H. Small is a director in the law firm of
Prickett,Jones, Elliott, Kristol & Schnee. He
holds a B.A. from Georgetown University
and a J.D. from the University of Virginia.
He served as an advisor to the National
Conference of Commissioners on Uniform
State Lawsin preparing the Uniform Limited
Partnership Act (1976) with 1985 Amend-
ments and currently chairs the Committee on
Partnerships and Unincorporated Business
Organizations of the American Bar Associa-
tion Section of Business Law. He par-
ticipated in the drafting of most of the last
decade’s limited partnership legislation in
Delaware. That includes addressing the
Delaware State Senate at 11:30 on Sunday
night, June 30, 1985 in a last-minute, but
successful, pitch for adoption of the 1985
Delaware Revised Uniform Limited
Partnership Act before the end of the legis-
lative session.

MISS GRAMMAR IS COMING

The next issue of DELAWARE LAWYER
will introduce to our readers Karen Lar-
sen, a former professor of English, who
now acts as writing consultant to the
Portland, Oregon firm of Miller, Nash,
Wiener, Hager & Carlsen.

Competency in legal writing is suddenly
fashionable, perhaps because it pays
large dividends of enhanced profes-
sionalism. We believe you will find that
reading MISS GRAMMAR will be enter-
taining and useful. Her excellent column
also appears in the Oregon State Bar Bul-
letin.
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Mary M. Johnston

NONSTOCK, NONPROFIT CORPORATIONS :
A DEARTH OF DIRECTION

Although Delaware is the corporate home
of a disproportionate number of nonstock,
nonprofit corporations, surprisingly little
case law exists addressing the special
problems faced by these unique entities.
Fewer than ten series of Delaware opinions
discuss circumstances peculiar to non-
stock, nonprofit corporations in anything
more than a peripheral manner. A few of
the reasons for this paucity of case law are
readily apparent. Those individuals in-
volved usually have virtually no direct
financial interest at stake and the charitable
corporation tends to be controlled by a
small, often related, group of people. By
definition, no shareholders’ rights are in-
volved.

As the following will demonstrate, this
lack of judicial direction is unfortunate be-
cause when problems arise in the nonstock,
nonprofit corporation, the litigants all too
frequently become submerged in the
murky waters of issues of first impression.
Further, attorneys advising nonstock cor-
porations have precious little authority
with which to guide their clients.

The threshold issue often is which area of
substantive law governs. The parties fre-
quently claim that principles of trust law
apply since charitable corporations ar-
guably are organized in a way more closely
resembling a charitable trust relationship
than a traditional corporate structure.! A
charitable corporation, however, techni-
cally does not create a charitable trust.
Thus, as a general matter, principles of
corporate law rather than principles
govemmg fiduciary trust relationships are
apphed even though they may not exactly
fit the situation.

Delaware corporation law is designed to
permit a nonprofit corporation to regulate
its own affairs to the greatest extent pos-
sible.3 For example, Section 242(b)(3) ex-
tends the power to amend the certificate of
incorporation to the governing body
without member approval.4 In contrast, the

shareholders of a stock corporation or-
dinarily must approve the directors’
amending resolution.

A nonstock, charitable corporation typical-
ly is organized to permit the endowing
family to maintain control over the
corporation’s affairs. The nonprofit cor-
poration is governed by a board of directors
or a board of "trustees”. The corporation
may even be run by one trustee.®

Forexample, in one charitable corporation,
the bylaws provided that the members of
the foundation were the lineal descendants
of the founder, and such other persons as
the descendants might elect.” During his
lifetime, the founder himself dominated
and controlled the activities of the founda-
tion.® Following his death, disputes and
disagreements arose among the members.”

Similarly, another foundation was control-
led by the founder until his death and by
the founder’s son until he dies leaving the
founder s four grandchildren as direc-
tors.)0 A dispute arose among the four
siblings when three of them discovered the
secretappointment by the fourth of his wife
and four children as members.!!

The directors or trustees generally are
granted broad authority to manage the af-
fairs of the corporation with little or no
oversight by the members. 12 A voard
might even be empowered to elect mem-
bers.”” Members generally are not in-
volved in the day- to-da¥ operations of the
charitable corporation.”” Members may
not meet for years or even decades.

Professional, or mutual benefit, nonprofit
corporations pose special problemsregard-
ing the juxtaposition of members and
directors. In In re Osteo {)athzc Hospital
Association of Delaware, - the member-
ship originally was restricted to physicians
in good standing with the Delaware State
Osteopathic Society. Lay persons could
become members if elected by a majority
of the members,17 A dispute arose over a

bylaw amendment providing that the board
of trustees became members.'® The board
of trustees largely was composed of lay
persons. By becoming voting members of
the corporation, the possibility emerged
that the result would be to dilute perhaps
indefinitely the power of the physician
members to control their own profcssxonal
destiny in the "unique organization." ’In
the context of a medical membership as-
sociation, the court found the bylaw
amendment unreasonable since it altered
the status quo by fundamentally changing
the corporation’s structure?®

The organizational structure inherent in a
nonstock, nonprofit corporation is
problematic. Although arguments fre-
quently arise analogizing members in non-
stock corporation to shareholders in profit
corporations, important distinctions be-
tween member and shareholders exist. Un-
like stockholders, members have no vested
interest in remaining members.2! Non-
stock membership normally cannot be
transferred or inherited.??> Members of a
charitable corporation have no vested
pecuniary interest in the assets of the cor-
poration and cannot benefit from their
posmons 3 Members may not even have
an unlimited right to control who will be
elected to membership. The corporation’s
certificate of incorporation may provide
that the board of directors is granted sub-
stantial control over who may become or
remain a member.>* The directors’ power
to adopt bylaws governing admission to
and expulsion from membership could
grant directors the corollary power of elect-
ing members.?> In contrast, it is unthink-
able in a stock corporation that directors
would be able to divest shareholders of
their status and accompanying financial
and property interest.

In the nonprofit corporation, however, the
distinction between directors (or trustees)
and members is blurred. In some corpora-
tions, the governing board and members
areone and the same.2® The question emer-
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ges: whatrealistically is the function of the
membership?

The only power normally held by the mem-
bershipisto elect directors. Since members
of charitable (as opposed to professional,
mutual benefit) corporations are not acting
to protect their property interest, their only
function appears to be to elect directors
who will best serve the foundation’s
beneficiaries -- the general public. As a
corollary matter, query whetheritisneces-
sary for directors, who indisputably have a
fiduciary duty, in effect to be subjected to
the oversight of members who also are
fiduciaries. This type of fiduciary "checks
and balances" system could be inefficient,
unnecessarily unwieldy and predisposed to
engender disputes between and among
directors and members. These issues
remain unresolved.”

Normally, the constituents of a nonstock,
nonprofit corporation are not its members,
but rather the intended beneficiaries of the
charitable foundation, Most charitable cor-
porations broadly are dedicated, for ex-
ample, to "religious, charitable, scientific,
literary and educational purposes,"28 or to
"such charitable benevolent, scientific and
educational activities as will promote the
well-being of mankind and the alleviation
of human suffering."”

The beneficiaries, therefore, are not
specifically identifiable as a practical mat-
ter. As opposed to individual beneficiaries,
the Delaware Attorney General has the

power to bring actions to enforce perfor-
mance of their duties by the governing
bodies of charitable foundations on behalf
of the general public, who is deemed the
group affected by the charitable trusts.>
The necessity of such a rule is obvious.
Since the charitable corporation’s intended
beneficiaries may be some or all of the
members of a large and shifting class, the
possibility of voluminous, unreasonable
and vexatious litigation looms large.3

Although the issue is unresolved, the attor-
ney General appears to have standing to
seek any relief he feels required in the
public’s best interest. For example, the At-
torney General has sought to have the
Court of Chancery use its equitable power
to name a successor trustee or trustees to
manage the affairs of the charitable cor-
poration where the founder made no
provision for his successor in control.32 In
another action, the Attorney General re-
quested that individuals outside the family
be placed on the board of directors to
resolve the differences between the family
factions. >

Other special problems arise in actions in-
volving nonstock, nonprofit corporations.
Courts tend to treat these unique entities in
ways significantly different from the con-
sideration of issues involving corporations
for profit. Unusual deference is paid to the
wishes of the founder endowing the cor-
poration, The founder’s intent might
govern who should succeed to control the
corporation and manage its affairs in the

absence of an explicitly stated methodol-
ogy for the passing of control.3* The
founder’s wishes also are accorded great
consideration by a court’s deference to the
original organizational structure.>>

In contrast, a stock corporation’s control is
determined by a large body of statutory
direction and judicial precedent making
subsequent consideration of the intent of
the persons initiating the incorporation less
significant.

In recent years, tax considerations have
resulted in more and more of this country’s
great wealth being controlled and dis-
tributed by charitable foundations.’® As
citizens of the nation’s premier state of
incorporation, Delaware attorneys, legis-
lators and courts have a serious respon-
sibility to shape a body of statutory law’
and a case precedent to guide the operation
of nonstock, nonprofit corporations., Ap-
proximately forty-five other states have
enacted  not-for-profit  corporation
statutes.38 Especially in light of recent
decline in assistance from the federal
government, charitable corporations will
have an everincreasing role in assisting the
needy and sponsoring the arts, sciences and
education.39 By holding these corpora-
tions to reasonable standards of fiduciary
conduct, Delaware could lead a new "race
tothe top" in this emerging area of corpora-
tion law.

(Continued on page 14)
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A BRIEF COMPARISON OF THE RECENTLY ENACTED PENNSYLVANIA
BUSINESS CORPORATION LAW WITH DELAWARE CORPORATE LAW

Francis G. X. Pileggi

This article introduces selected portions of
Pennsylvania’s new Business Corporation
Law and briefly compares those sections of
the new law which reportedly provide ad-
vantages over the Delaware General Cor-
poration Law, as well as several sections
where the new Pennsylvania law claims to
achieve parity with Delaware corporate
statutes.

1. The New Pennsylvania Business Cor-
poration Law and the Delaware General
Corporation Law

(a) Background of the Pennsylvania
Statute

On October 1, 1989 a new Pennsylvania
business Corporation Law ("BCL") went
into effect, repealing the amended 1933
BCL. The draftsmen of the new BCL hope
it will lift Pennsylvania out of a "commer-
cial backwater” and put it on par with
Delaware corporate statutes.” After a ten-
year moratorium from 1972 to 1982 during
which no significant corporate legislation
was introduced by the Pennsylvania
General Assembly, a special subcommit-
tee of the Pennsylvania Bar Association
Committee on Business Associations,
known as the "Title 15 Committee”, was
formed to draft a comprehensive revision
of the corporation laws in order to halt the
trend of some Pennsylvania businesses that
were Incorporating or re-incorporating in
Delaware.” The Title 15 Committee used
Delaware law as the benchmark, but ap-
parently not with the goal of usurping
Delaware’s status as the favored state of
incorporation. The drafter’s intent was
rather to provide a competitive economic
climate in Pennsylvania for Pennsylvania
businesses.

The Title 15 Committec viewed Delaware
law as providing flexibility to management
in conducting its affairs while still afford-
ing "due cons1derat10n to the rights of
shareholders." Opponents of the new
BCL attacked the statute because of its
"Delaware-like  innovations", charac-

terized as giving management control at
the expense of shareholders’ rights.5 In-
deed, in July of 1989, the Belzberg Family
of Canada and several other sharcholders
filed suits in federal and state courts chal-
lenging the management of Pennsylvania
incorporated Armstrong World Industnes
of Lancaster under the new BCL. The
suits raise claims that the new BCL is un-
constitutional because it entrenches
management.

(b) A Brief Comparison of the Purported
Advantages of the Pennsylvania Statute
over the Delaware Statute

The Pennsylvania Bar Institute has pub-
lished a monograph that identifies sections
of the new BCL that, the draftsmen claim,
provide advantages over Delaware law.

1. Redemption of Shares. Unlike the
analogous Delaware statute, Section 1521
of the new BCL provides for redeemable
common stock.

By comparison, Section 151(b) of the
Delaware General Corporation Law (the
"DGCL") only allows for the redemption
of "stock which is entitled ... to a
preference over another class or series of
stock ", with three rather limited excep-
tions.” It remains possible, however, for
shareholders to enter into agreements
which would address that "inequality in the
Delaware statute. Also, the Delaware State
Bar Association’s Corporation Law Sec-
tion is now considering the draft of a
proposed amendment to the DGCL which
would eliminate that statutory inequality.

2. Removal of Directors. Section
1726(a)(1) of the new BCL affords protec-
tion to boards that are not classified from
removal without cause.'®

By contrast, Section 141(k) of the DGCL
only requires cause for the removal of clas-
sified boards. However, it must be noted
that when less than the entire board is
removed, subsection 141(k)(2) provides

that even a director of a board that is not
classified, but who was elected by cumula-
tive voting, cannot be removed without
cause "if the votes cast against his removal
would be sufficient to elect him if then
cumulatively voted at an election of the
entire board of directors or, if there be
classes of directors, at an election of the
class of directors of which he is a part."
Thus, as a practical matter, the cumulative
voting provision also protects Delaware
directors of non-classified boards from
removal without cause.

3. Special Treatment in Fundamental
Transactions. Section 1906 of the new
BCL claims to give greater protection to
shareholders who are divided into different
groups on a basis other than the classes of
shares that they hold.!! In addition, an
amendment of the articles of incorporation
that creates such shares must be approved
by: (i) a majority of shareholders entitled
to vote; and (ii) a majority of the holders of
shares whose rights would be
diminished.! Also, "each subgroup of the
holders of any outstanding shares of aclass
or series who are to receive the same spe-
cial treatment under the amendment or
plan shall be entitled to-vote as a special
class unless they are afforded dissenters’
rights in lieu of this special class vote."!?
An "alternative to the first two categories
of approvals is the determination by a court
that ’such special treatment is undertaken
in good faith, after reasonable deliberation
and is in the best interest of the
corporation"'.14

There is no direct parallel in the DGCL to
section 1906, though section 102(b)(1) of
the DGCL would allow for the creation of
similar rights among classes of stock-
holders in the certificate of incorpora-
tion.1?

4. Required Shareholder Vote. Section
1757(a) of the new BCL provides that
when corporate action is taken by a vote of
the shareholders, it may be "authorized by

(Continued on page 16)
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a majority of the votes cast at a duly or-
ganized meeting of shareholders by the
holders of shares entitled to vote thercon.”
This provision is touted as giving Pennsyl-
vania corporations the benefit of allowing
shareholder approval by a majority of
shares voting at a meeting as opposed to an
absolute majority.

Section 216 of the DGCL provides, how-
ever, that the by-laws or certificate of in-
corporation of a Delaware corporation may
provide for a quorum that consists of as few
as one-third of the shares entitled to vote at
a meeting. Moreover, Section 216(2) al-
lows, in the absence of such specification
in the by-laws or articles, for action to be
taken by stockholders by "the affirmative
vote of the majority of shares present in
person orrepresented by proxy at the meet-
ing and entitled to vote on the subject mat-
ter", excelp,t in the case of an election of
directors.

5. Fundamental Provisions in By-laws.
The draftsmen of the new BCL claim that,
unlike in Delaware, the following
provisions may be contained in Pennsyl-
vania by-laws, as opposed to the articles:
(1) voting of certain shares as a condition
to the exercise of corporate power (Section
1521(c)); (2) allowing for written consents
of stockholders (Section 1766(b)); (3) al-
lowing issuance of rights or options for the
purchase of shares (Section 1525); and (4)
determining that the corporation’s shares
shall be certificated ((Section 1528)

By comparison, first, Section 151(a) of the
DGCL provides that the certificate of in-
corporation shall state powers and
preferences of the various classes or series
of stock and Section 102(4) allows for the
certificate to include special voting condi-
tions for corporate action. Section 109(b)
of the DGCL states that the "by-laws may
contain any provision, not inconsistent
with law or with the certificate of incor-
poration, relating to the business of the
corporation, the conduct of its affairs, and
its rights or powers or the rights or powers
of its stockholders, directors, officers or
employees."

Second, Section 228(a) allows for the writ-
ten consent of a majority of shares entitled
to vote unless the certificate provides
otherwise. Thus, this procedure is allowed
even if not so provided in the by-laws.19

Third, it is true that Section 157(a) of the
DGCL also allows the issuance of rights or
options for the purchase of shares, "[s]ub-
ject to any provisions in the certificate of
incorporation ..."

Fourth, Section 158 permits the board of
directors to provide by resolution for un-
certificated shares. Therefore, it does not
appear especially advantageous for a Pen-
nsylvania corporation that this provision
could also be in the by-laws.

6. Corporate Division. Subchapter 19 of
the new BCL allows for the procedure of
"corporate division, which in effect, is the
opposite of a merger” 20

Although a similar provision has been con-
sidered in the past for inclusion in the
DGCL, it was not adopted due to the ab-
sence of any perceived practical need.2!

7. Consistency with Law. Section
130(a)(8)(ii) of the new BCL is reported to
be a major development because it allows
articles to contain provisions not-
withs%anding their inconsistency with
law.

Itremains true that Section 102(b)(1) of the
DGCL bars provisions in the articles that
are contrary to state law, but it appears
unlikely that illegal provisions in a Pen-
nsylvania charter would be upheld by the
courts.??

(c) A Brief Comparison of Purported
Similarities in the Pennsylvania and
Delaware Statutes

Selected sections where the Pennsylvania
draftsmen claim that the new BCL
achieves panty with the DGCL include the
following provisions;

1. Amendment of By-Laws. The new BCL
has "[n]o requirement of notice that the
purpose of a board meeting is to amend the
by-laws L1kew1se, the DGCL has no
such specific requirement,

2. Consideration for Newly Issued Shares.
Section 1524 of the new BCL permits the
issuance of shares for an amount of con-
s1derat10n determined by the board of
directors.?> Sections 152 and 153 of the
DGCL provide analogous authority.

3. Uncertificated Share are Authorized.
This is allowed under section 1528 of the

new BCL?® and pursuant to section 158 of
the DGCL.

4. Removal of Classified Directors. Sec-
tion 1726(a) of the new BCL only permits
removal of classified directors for cause.?’
Section 141(k)(1) of the DGCL is a similar
provision.

5.Voting Rights of Directors. Section 1729
of the new BCL is similar to section 141(d)
of the DGCL which allows for more than
one vote per director.

6. Proxies. Both section 1729 of the new
BCL and section 212(b) of the new DGCL
provide that proxies have a life of three
years, unless otherwise prov:ded

7. Judicial Supervision of Corporate Ac-,
tion. Subchapter F of Chapter 17 of the new
BCL provides, as do sections 211(c) and
225 of the DGCL, for judicial intervention
when no annual meeting is held as well as
in the event of a contested election.3°

8. Mergers with Business Trusts. Section
1921(c) of the new BCL permits a corpora-
tion to merge "with or into a domestic or
foreign partnership, business trust or other
association, The surviving or resulting en-
tity in such a merger or consolidation may
be a corporation, partmership or other as-
sociation”.”® This may be somewhat
broader than the provisions of DGCL Sec-
tions 254 and 263.

9. Merger of Subsidiary into Parent. Both
Section 1924(b)(1)(ii) of the new BCL and
section 253 of the DGCL provide shor-
tened procedures for the merger of a sub-
sidiary at least 90% of which is owned by
the parent corporat:ion.3

10. Post-Dissolution Claims. This topic is
similarly addressed by Subchapter 19H of
the new BCL and DGCL sections 280-282,

11, Partial Written Consent. Neither sec-
tion 2524 of the new BCL, nor DGCL
section 228 require that notice be sent to
the minority before the written consent of
a ma;ority of shareholders becomes effec-
tive.>3

12. Dissenters’ Rights on Asset Transfer.
Neither section 2537 or the new BCL nor
DGCL section 271 provide "mandatory
dissenters’ rights” upon the sale of all or
substantially all of a corporation’s assets.>*
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II Delaware Case Law and the New BCL

The Delaware Supreme Court has estab-
lished that simply because there is no
specific provision in the Delaware General
Corporation Law to authorize a particular
corporate action does not mean that such
action is prohlblted Indecd one of the
strengths of Delaware corporate law is the
large collection of case law that has been
developed over many years and which
provides a stable and often predictable
basis on which to interpret the Delaware
General Corporation Law.®

Thus, even if it were arguable that another
state has statutory law with most of the
same provisions contained in the Delaware
General Corporation Law, it remains un-
likely that the case law of Pennsylvania
approaches the same breadth and respect-
ability of Delaware’s corporate case law.3

For example, section 1522(a)(18) of the
new BCL authorizes a "just say no"
defense to corporate takeover attempts and
section 1525 or the new BCL authorizes
shareholder rights plans, or "poison pills”,
as another takeover defense. Delaware
courts have approved both the "just say no"
defense and the "poison pill" defense,
thereby making explicit statutory
authorization unnecessary. Before discuss-
ing those cases, a brief background of the
business judgment rule would be helpful.

(a) The Business Judgment Rule

The basic business judgment rule has been
described by the Delaware Supreme Court
as:

an acknowledgment of the
managerial  prerogatives  of
Delaware directors under Section
141(a). It is a presumption that in
making a business decision the
directors of a corporation acted on
an informed basis, in good faith
and in the honest belief that the
_ action taken was in the best inter-
ests of the company. Absent an
abuse discretion, that Judgment
will be respected by the courts.?

If a board’s decision can be "attributed to
any rational business purpose,” the court
will not substltute its judgment for that of
the board’s?

The business judgment rule has been ap-
plied by Delaware courts to many factual
circumstances which have not been ad-
dressed in Pennsylvania. Based on
Delaware’s history of cases, a corporation
subject to Delaware’s corporate law can be
more certain about how a Delaware court
would rule in a variety of situations.

The business judgment rule has been ap-
plied in Delaware to uphold various
takeover defenses.**In the famous cases of
Unocal Corp. v. Mesa Petroleum Co.,41
and Revion v. MacAndrews & Forbes,
Holdings, Inc.,42 the Delaware Supreme
Court refined the appropriate analysis re-
quired when determining the applicability
of the business judgment rule in light of a
threatened takeover.

Due to the suspicion that a board may be
acting primarily based on self-interest in
addressing a pending takeover bid, in order
to enjoy the protection of the business
judgment rule in such a context‘{ the direc-
tors must satisfy a two-part test. 3 First, the
"directors must show that they had
reasonable grounds for believing that a
danger to corporate policy and effective-

ness existed ..."** Second, the defensive

measures taken in response to that per-

ceived danger "must be reasonable in
ll45

response to the threat posed.

In Revion, Inc. v. MacAndrews & Forbes,
Holdings, Inc. %6 the business judgment
rule evolved once again. In Revion, Justice
Moore reasoned for the court that when "it
became apparent to all that the breakup of
the company was inevitable .. [t]he
directors’ role changed from defenders of
the corporate bastion to auctioneers
charged with getting the best price for the
stockholders at a sale of the company."“'7
More specifically, in light of the inevitable
breakup of the company, there were no
longer any threats to corporate policy and
effectiveness and the "whole question of
defensive measures became moot". 48 -

(b) The "Poison Pill" Defense

Section 1525 of the new BCL provides
statutory authorization for shareholder
rights plans, or "poison pills,” as a takeover
defense. By comparison, the Delaware

(Continued on page 18)
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Supreme Court has decided that such a
rights plan is authorized bg sections 157
and 141(as) of the DGCL.*

(c) "“Just Say No" Defense

authorizes the Board of directors to "ac-
cept, reject, respond to or take no action in
respect of an actual or proposed acquisi-
tion, divestiture, tender offer, takeover or
other fundamental change . . ."

There is also support in Delaware case law
for the position that in certain situations a
corporation can turn away an unworthy
suitor by just saying no to the suitor’s over-
tures, For example, in Mills Acquisition,
Corp. v. MacMillan, Inc., ? the Delaware
Supreme Court acknowledged that an ini-.
tial inquiry is whether a company is "for
sale", thereby invoking the Revion
duties.>! Justice Moore made it very clear
that: "A refusal to entertain offers may
comport with a valid exercise of business
judgment."52 The court added that:

Circumstances may dictate that an
offer be rebuffed, given the nature
and timing of the offer; its legality,
feasibility and effect on the cor-
poration and the stock-holders;
the alternatives available and their
effect on the various constituen-
cies, particularly the stockholders;
the company’s long term strategic
plans; and any special factors
bearing on stockholder and public
interests.

More recently, Chancellor Allenruled that:

Under Delaware law, directors are
under no obligation to act so as to
maximize the immediate value of
the corporation or its shares, ex-
cept in the special case in which
the corporation is in a "Revlon
mode." Thus Delaware law does
recognize that directors, when ac-
ting deliberately, in an informed
way, and in the good faith pursuit
of corporate interests, may follow
a course designed to achieve long
term value even at the cost of im-
mediate value maximization.

In ciosing, the foregoing sampling of cases
is an indication that Delaware corporate

law must be compared not only based on
its statute, but also in light of the wealth of
its case law.

Section 1502(a)(18) of the new BCL | T

Francis G. X. Pileggi received his B .A.
from St. Joseph's University and his J.D.
degree in 1986 from Widener University |
School of Law, where he was managing
editor of the law review, The Delaware
Journal of Corporate Law. He is a mem-
ber of the Delaware, Pennsylvania, and
New Jersey bars .

Constraints of space make it impossible to
include the author’s extensive footnotes,
but the numbers to these footnotes appear.
The full footnotes will be made available
upon request to the offices of this
magazine.
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