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Talk to us first.
Wilmington Trust, ranked

among the nation's largest
personal trust institutions,
maintains fully staffed, full
service offices in Stuart and
Vero Beach, Florida.We're
knowledgeable in the intrica-
cies of Florida probate. We
know the procedures for
establishing Florida domicile
and can help discuss them with
your clients. We can continue

to offer the quality personal
trust, estate and investment
services that your clients are
using in Delaware. If they're
also maintaining a northern
address, we can coordinate with

WILMINGTON
TRUST

you and your client to provide
an excellent combination of
services—yours and ours.
Suddenly, 1,500 miles may
seem like a very short distance.

To find out how we can help
you continue your relationship
with your clients who are
moving to Florida, call me,
Doug Poulter, President, at
(407) 286-3686. Or write: Suite
144, 900 East Ocean Boule-
vard, Stuart, Florida 34994.

OF FLORIDA, N.A.

"Some sound
advice regcading
your clients who

itcaemouingtD

Doug Poulter, President

Suite 144 • 900 East Ocean Boulevard • Stuart, Florida 34994
Pelican Plaza • 4725 North A1A • Vero Beach, Florida 32963



John T. Unipan
President and Chief Executive Officer
Continental American Life Insurance Company

"Our employees are glad
we came back to Blue Cross
Blue Shield because they
like the convenience and re-
sponse they set with a Blue
Cross Blue Shield card."
"But, our decision wasn't
based on employee satisfac-
tion alone. We had bids from
many different carriers, and
we took a close look at the
numbers."
"Blue Cross Blue Shield put
together a benefits package
that allowed us to offer a
choice of plans, and to cover
our out-oi-state employees."
"They not only had competi-
tive rates, they suggested
ways to help us keep rates
down during the next few
years."
"Blue Cross Blue Shield
gives us the kind of benefits
plans our employees want...
and our company needs."

Blue Cross
Blue Shield
of Delaware
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The Cover: 'Way back in 1958 The Edgemoor Theater, a respected art cinema, stunned
local prudes by exhibiting a French film called "And God Created Woman", starring
BrigitteBardot. By today's standards of uncorseted lubricity And God, etc. seems about
as dangerous to public morals as the collected works of Frances Hodgson Burnett.*

Attempts to suppress the showing of the film failed, in large measure because of the
courage and dedication to First Amendment freedoms of Daniel Cudone, the Manager
of The Edgemoor, and his attorney, Irving Morris. Irv's account of the Bardot brouhaha
begins at page of this issue. The cover, made up principally of articles appearing in
the News-Journal papers in February 1958, is the handiwork of Mrs. Sylvia Johns of
the Delaware State Bar Association. We thank the News-Journal Company for permis-
sion to reproduce these materials.

* The author of that steamy shocker, "Little Lord Fauntleroy".
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Is your
escrow account system
more 1891 than 1991?

If the escrow account system in your real estate or law firm hasn't
changed for as long as you can remember, here's some good news.

Bank of Delaware's new Escrow Account System is specifically designed
to save your firm a significant amount of time and money.

Enough to make you wonder how you managed any other way.

The new account is based on a one statement system. By using one
master checking account, individual escrow money market

accounts are opened in the name of each of your escrow clients.
And your single monthly statement—detailing the activity on each

individual account—all but eliminates escrow bookkeeping.

Day-to-day transactions can be handled over the phone or by courier
delivery. At year end, 1099 forms are mailed directly to your clients,
not you. The system is automated to ensure the highest degree of

accuracy. Plus, each individual account is FDIC insured up to $100,000.

For more details, call 429-7130 in New Castle County;
1-800-292-9603 in Kent and Sussex Counties or visit any one of

our convenient branch locations.

A PNC BANK

Member FDIC



FROMTHEEDITOR

The last two issues of DELAWARE LAWYER dealt first with litigation

and most recently corporate law. These topics generated so much

interest among authors and the issue editors were so diligent that we

received more articles than we could print in the space available. We

were faced with a true embarrassment of riches.

The overflow articles appear in the following pages. The remainder of

this issue consists of a variety of material, some of which was written

two years ago and has languished in our files awaiting publication.

Herewith, the eclecticism we promised when we assumed responsibility
for the content of DELAWARE LAWYER. CFP

FAREWELL, VOLUME 8!

It is conventional for a quarterly magazine to appear four times a year.

For some inscrutable reason connected with sloppy proofreading

Volume 7 of this magazine spawned five • count' em -five issues. Surely

you remember the Fall 1989 number "High-Tech in the Profession" or

"No-Tech in the Editor's Office", which presented itself as Volume 7,

No. 5! Well, the time has come to get back on track, and to restore the

symmetry of our editorial arrangements and the severely tested

credulity of our advertisers. Accordingly, we curtail Volume 8 at No.

3 (this issue). The March 1991 issue will be known as Volume 9, No.

1. Who knows but what Volume 7, No. 5 will become collectible like

those unfortunate postage stamps of understandably limited issue in

which - say - the Equadorianflag is inadvertently printed upside down

to the delight of greedy philatelists. WEW

TRADEMARK
& COPYRIGHT SEARCHES
TRADEMARK-Supply word and/or
design plus goods or services.
SEARCH FEES:

COMBINED SEARCH — $ 205*
TRADEMARK OFFICE - $70*
STATE TRADEMARKS - $75
COMMON LAW - $65
EXPANDED COMMON LAW - $115*
DESIGNS-$95* per class minimum
COPYRIGHT - $105*
*plus photo copy cost.
INTERNATIONAL SEARCHING

DOCUMENT PREPARATION
(for attorneys only - Applications,
Section 8 & 15, Assignments,
renewals.)
RESEARCH - (SEC - lOK's, ICC,
FCC, COURT RECORDS, CONGRESS)
APPROVED. Our services meet
standards set for us by a D.C. Court of
Appeals Committee.
Over 100 years total staff experience •
not connected with the Federal
Government.
GOVERNMENT LIAISON SERVICES.INC.

3030 Clarendon Blvd., Suite 209
Arlington, VA 22201

Phone: (703) 524-8200
Fax: (703) 525-8451

All major credit cards accepted
TOLL FREE: 800-642-6564

Since 1957

GeorgcJ.
r AWeiner
Associates

300 DELAWARE AVENUE
SUITE914

WILMINGTON, DELAWARE 19801
(302) 658-0218/(302) 656-9491

FAX 302-658-2259

FINANCIAL PRODUCTS

LIFE INSURANCE

EXECUTIVE INSURANCE
PLANS
GROUP INSURANCE

RETIREMENT PLANS

DISABILITY INSURANCE

HEALTH INSURANCE

LONG TERM NURSING
CARE

DISABILITY BUY-OUT
Call for Details

GEORGE J. WEINER, RHU.
PRESIDENT

XAVIERJ. DECLAIRE,
ASSOCIATE

DONALD T. FULTON, CLU. ChFC,
ASSOCIATE

TERRY L. WOLF, CLU,
ASSOCIATE
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THE 812 GOLDEN RULES OF
BUYING PROFESSIONAL
LIABILITY PROTECTION

1YOU GET WHAT YOU PAY
FOR. If price is your only

consideration, skip the next
IV2 rules.

2 WRITE YOUR OWN POLICY
A great professional lia-

bility policy protects you and
your company and everything
that's unique and different
about you. We never forget
this.

3 ALL CARRIERS ARE NOT
CREATED EQUAL. Like the

wind, some carriers come on
strong, then blow out to sea.
Others are consistently de-
pendable. Our professional
liability carrier, American
Home/National Union, earns
the highest rating in the in-
surance business. You can't
do any better.

4 DON'T PAY FOR WHAT YOU
DON'T NEED. The key to

reducing premium costs is

knowing the possible prob-
lems you might face. We can
adjust coverages to reduce
your premiums. We do it every
day.

5 ALWAYS LOOK BACK-
WARDS. If you don't have

our "prior acts" coverage, you
could be in trouble for some-
thing that's already hap-
pened.

6 NEVER UNDERESTIMATE
YOUR COVERAGE. In to-

day's market, there's no such
thing as almost right. It's far
better to have more coverage
than less. We can provide
exceptionally high limits each
claim/aggregate for both law-
yers and accountants.

7 MAKE SURE YOU GO
WITH AN ADMITTED CAR-

RIER. The state protects you
by reviewing their financial

strength, policy forms, and
rates. A non-admitted carrier
may need more protection
than you do.

8 EXPERIENCE COUNTS.
Everything you've been

told about experience is true.
You can't beat it. We know
from experience. Fifty years
of it.

1 / IF YOU BUY PROFES-
/ 2 SIONAL LIABILITY IN-

SURANCE, BETTER NOT DO
IT BY HALVES. Give us a toll
free call right away.

A HALFCENTURY
OF SERVICE

HERBERT L. JAMISON & CO.
345 Park Avenue South
New York, N.Y 10010
300 Executive Drive
West Orange, N.J. 07052
(201)731-0806
(800) 223-6155 within N.J. or
(800) 526-4766 outside of N.J.



THE PRICE OF ART (1958)

Irving Morris

Daniel "Dan" Cudone for many years
managed motion picture theaters for
others. He started as a "trouble shooler" for
Warner Brothers in Boston, Mas-
sachusetts, and by 1947 had moved to New
Jersey to work for Fred Faulkner who
operated three movie houses there and one
in Delaware. Within the limits of
Faulkner's direction, Dan had respon-
sibility for the selection of the films the
theaters played. He booked the films
through the Brandt Theatre in New York
City.

Dan's ambition was to own a theater where
he could show films of taste and distinction
to reach a market of people he thought
existed and who would pay to see so-called
"art" films. Through the years Dan Cudone
carefully searched for the right location.
Without the means either to build a theater
or to undertake an expensive overhead,
Dan had to find a movie houss he could
lease at a modest rental in an area where
his potential market existed. The modest
rental was an essential element. Dan was
gambling on his judgment; he could not
afford to fail.

Outside Wilmington, on Governor Printz
Boulevard, a few miles northeast of the
center of Wilmington, stood the Edgemoor
Shopping Center. Built in 1941, the shop-
ping center was small with room for a half
dozen or so stores all in a row. The shop-
ping center had one unusual feature for
those days: it had a handsome movie
theater named "The Edgemoor Theatre"
which quickly became known simply as
"The Edgemoor." The Edgemoor's prob-
lem was that it needed to attract many more
customers than the faithful few who ad-
mired and enjoyed its ambience.

The area around The Edgemoor in the late
1950's was almost exclusively a white,
middle class neighborhood. Many young
couples rented apartments in the Kynlyn
and Clifton Park Manor apartment projects
erected shortly after World War II.
Edgemoor Terrace and Edgemoor Gardens

were already developed as individual
home projects. The nearby Merchandise
Mart was one of the first post-war shopping
centers in Delaware and was much larger
in size than the Edgemoor Shopping Cen-
ter. But the Merchandise Mart did not have
a movie house.

The Edgemoor was the Delaware theater
Faulkner leased and Dan Cudone ran.

In his "Statement to the Press," Attor-
ney General Craven had begun by
saying: "I have today directed the
Management of the Edgemoor
Theater [sicj not to exhibit or permit
to be exhibited the motion picture
known as "God Created Woman"
[sic] featuring Brigitte Bardot."

At the same time Dan sought his ideal site,
my mentor at the Bar, Philip Cohen, had
joined with another lawyer, Harry
Rubenstein, and purchased the Edgemoor
Shopping Center. The success of the
Edgemoor Shopping Center depended
upon the continuous rental of its few stores
and the fortune of The Edgemoor, the
anchor enterprise in the venture. If the
movie house did not do well, Mr. Cohen
would sustain his first failure in his real
estate investments which increasingly oc-
cupied far more of his time and interest
than the law.

The opportunity Dan Cudone sought came
his way when Fred Faulkner decided to sell
his interests in his four theaters. Mr. Cohen
and Mr. Rubenstein for their part saw their
project at risk with Faulkner's withdraw-
ing. They desperately needed a responsible
tenant who would run the movie house and
not permit The Edgemoor to become an
empty "white elephant" They were in the
mood to have someone pay a modest rental
~ the only one Dan could afford. Dan
agreed with Faulkner to take over
Faulkner's lease of The Edgemoor and
renegotiate it with Mr. Cohen and Mr.
Rubenstein. The parties had no difficulty

in striking terms acceptable to each of
them. Thus, Delaware acquired its first art
movie theater.

Dan Cudone was 37 years old in 1952
when he and Connie, his wife, and their
three children, the oldest only five, moved
to Delaware. The move to Delaware and
the assumption of the responsibility of The
Edgemoor were bold steps for Dan. For the
first time in his career, Dan was free to run
a theater as he saw fit He could not of
course, ignore economic reality, but he was
willing to stretch its limitations. Dan had a
solid commitment to providing the public
with quality films, including foreign films.
He thought there was enough of a market
for the product in Delaware, at least
enough for him to earn a livelihood. Dan
was right on both counts. The market, al-
beit limited, existed. The livelihood he
earned, like his rent, was modest; he never
earned a fortune.

One of the problems Dan faced in trying to
make a go of his movie operation was a
leftover of Delaware's so-called Blue
Laws. The Revised Code of Delaware
1935, Section 5253, as had its predeces-
sors, made it a crime to show motion pic-
tures on Sunday anywhere in Delaware:

Whoever shall perform any
worldly employment, labor, or
business, on the Sabbath Day
(works of necessity and charity
excepted) shall be fined four dol-
lars, and on failure to pay such fine
and costs shall be imprisoned not
exceeding twenty-four hours.

In 1941, underpressure from the owners of
motion picture theaters in Wilmington, the
General Assembly amended Section 5253
generally and drew a distinction between
what could take place in and out of incor-
porated cities and towns. To maintain the
purity of life in rural Delaware, the General
Assembly provided (43 Del. Laws, Ch.
238, Section 1):

DELAWARE LAWYER 1991



5253. Sec. 4. It shall be unlawful
for any person, firm, or corpora-
tion to engage in, participate in, or
attend, outside the corporate
limits of any incorporated city or
town of the State of Delaware, any
horse racing, public auction,
public dance, public theatrical
performance or public performan-
ces of motion pictures, with or
without sound, on Sunday.

The trade-off in the 1941 Act permitting
the banned activities to take place on Sun-
days in Delaware's incorporated cities and
towns was that they could not take place
"before the hours of twelve noon and be-
tween the hours of six P.M. and eight P.M."
Thus, those in the community interested in
Sunday religious services reduced com-
petition from the banned activities includ-
ing the showing of motion pictures. The
legislators took care to except from the
term "theatrical performance" the recep-
tion of "broadcast, radio or television
programs or any lecture or musical con-
cert."

Apparently in an effort to keep pace with
inflation, the General Assembly at the
same time increased the fine for a first
offense to "not less than Ten Dollars
($10.00), or more than Fifty Dollars
($50.00), or...imprisonment of not more
than ten (10) days or both fine and im-
prisonment in the discretion of the court."
For a second and each subsequent offense,
the fine ranged from $50 to $250 or im-
prisonment of not more than two months or
both in the discretion of the court.

The General Assembly in 1951 changed
Section 5253 yet again, providing that the
banned Sunday activities could not take
place in incorporated cities and towns with
less than 100,000 persons before twelve
noon and between the hours of six P.M. and
eight P.M. but in those cities and towns
with a population of more than 100,000,
the permissible time began at two P.M.
Since Wilmington was the only city or
town which had 100,000 or more in
population according to the 1950 United
States Census, Wilmington movie houses
alone among Delaware's cities and towns
couldrun continuous films on Sunday from
two P.M. on, and their competitors in the
suburbs outside of incorporated cities and
towns could not operate at all on Sunday.
48 Del. Laws, Ch. 358, Section 1. The

1951 legislation made no change in the
penalties the 1941 Act imposed for violat-
ing Section 5253.

When the General Assembly enacted the
Delaware Code Annotated in 1953 (the
laws of Delaware went from the one
volume with its charming but impossible
index to fifteen volumes, including two
volumes devoted to an index), the codifiers
maintained the distinction the legislators
had first fashioned in 1941 betwen cities
and towns and the rest of the State and
continued in 1951 with the added distinc-
tion in the continuous showing of films
between Wilmington and all other cities
and towns in Delaware. 28 Del. C., Section
906. The penalties remained the same.

Thus, at the time Dan Cudone took over
The Edgemoor in 1952, his competitors in
nearby Wilmington could operate their
movie houses with impunity on Sunday but
Dan could not operate his without violating
the law.

On May 25,1953, after the Delaware Code
Annotated became effective, the General
Assembly relented and specifically per-
mitted the showing of motion pictures out-
side of incorporated cities and towns but as
a practical matter made it difficult for sub-
urban theaters to operate profitably. The
1953 amendment to 28 Del. C, Section
906 (the successor to old Section 5253)
confined the showing to the period be-
tween the hours of twelve noon and six
P.M. and then between the hours of eight
P.M. and midnight, thus interrupting the
operation and preventing the continuous
showing of films. Clearly it was dis-
criminatory for the theaters in Wilmington
to remain open continuously while The
Edgemoor remained dark between six
P.M. and eight P.M. on Sunday. Dan deter-
mined he would act to end the unfairness.
Dan recognized he needed legal help. He
called my mentor, Philip Cohen.

Dan did not really "have" a lawyer. He had
never needed one. The only lawyers with
whom he had done business since coming
to Delaware were Mr. Cohen and Mr.
Rubenstein with whom he had negotiated
the lease for The Edgemoor. It certainly
was a compliment to Mr. Cohen that Dan
immediately thought of him as "his
lawyer," but that was true of most people
who met Philip Cohen. Instinctively you
knew you could trust him. When he called

Mr. Cohen, Dan had no idea that in short
order he would find himself depending
upon my advice.

Anyone who called Mr. Cohen after he and
I formed the partnership of Cohen and
Morris effective January 1, 1953, and
raised a question which Mr. Cohen thought
would or might entail being in a courtroom
wound up with me as his lawyer. One of
the side advantages to Mr. Cohen in taking
me into his practice was to enable him to
avoid ever again going to court. He dis-
liked the combat of the courtroom despite
the fact he enjoyed marked success when
he did go into court. One of the main
advantages tomeinjoining Mr. Cohen was
the opportunity to go to court. For us, it was
an ideal arrangement. For the clients, it
was a mixed bag. I did not win all my cases.

Dan Cudone wanted to sue someone -
perhaps anyone ~ to compel the authorities
to let him keep open continuously on Sun-
days. Mr. Cohen turned Dan over to me. I
told Dan that litigation was not the path he
should travel initially although we might
have to do so eventually. My suggestion
was that we try to secure another change in
the law first I told Dan I would enlist the
support of my friend, Albert J. Stiftel, who
was then the attorney for the House of
Representatives.

At the Democratic Caucus at the beginning
of the session in January, 1955, at which
the Democratic legislators agreed to spon-
sor particular bills, Al Stiftel, who had the
responsibility to assign the proposed bills
to various classifications, did me the favor
of putting the legislation I had drafted to
end the discrimination among the "must"
bills which the Democrats (who had a
majority in the House as a result of the
Democratic victory in the 1954 election)
should push for passage that session. When
the Democrats in solemn caucus came
upon the bill, they were understandably
surprised to find it given the importance
my friend Al had given it to please me. No
one among the legislators knew anything
about this "must" bill. They thereupon
called for Al Stiftel to explain why the
movie theater bill was in the "must" clas-
sification.

(Continued on page 8)

DELAWARE LAWYER 1991



Al Stiftel appeared promptly and told the
members of the Democratic Caucus that
Irv Morris wanted the movie theater bill. In
those days, the endorsement by a particular
individual carried weight for the enactment
of a statute. Al Stiftel's pronouncement
that Irv Morris wanted the legislation left
the legislators impervious to the need for
the legislation. Although Al Stiftel knew
me well, it appeared that none of the legis-
lators knew me at all. As Al Stiftel
recounted the story to me, he recognized
that my bill was in trouble. As "must"
legislation, the likelihood was great that
the General Assembly would enact the bill.
Were the bill in a different classification,
Al could not guarantee the result. Al there-
upon proceeded to explain the legislation
to the Democratic Caucus. In the process,
he emphasized that the purpose of the bill
was to terminate all discrimination be-
tween movie houses in the City of Wil-
mington and those located in New Castle
County. Al Stiftel's reference to "dis-
crimination" sparked the necessary support
for the bill. Representative Paul
Livingston, one of the first black members
of the General Assembly, whose district
was predominately black and poor, spoke
up. "I'm against discrimination of any kind
and if that bill will do something about
discrimination, I'm for it" Thus, my legis-
lation for Dan Cudone had not only a spon-
sor but, moreover, a committed advocate.

Dan Cudone tracked the bill as it wound its
way through the General Assembly.
During the session, Dan regaled me with
what was occurring. He experienced all the
frustrations which generally accompany a
piece of legislation regardless of its merit
and its lack of controversy in the tortuous
route between introduction and passage in
each of the Houses of the General Assemb-
ly. The necessary endorsement by the
House committee, to which the bill had
been assigned, was difficult to obtain, but
finally Dan Cudone was successful in
securing the approval of the committee
chairman. Not infrequently, he found that
his bill was held hostage for Representative
Livingston's favorable vote on an entirely
unrelated matter.

I remember one occasion when Dan told
me he had returned from Dover early the
preceding evening because a legislator had
assured him that his bill would not come up
for a vote that night. He read in the Morn-

ing News the following morning that the
House had indeed voted upon his legisla-
tion and had defeated it subject to a recon-
sideration by reason of the sponsor's
change of his vote before the official tally
was entered. Under a provision of legisla-
tive practice in the General Assembly, and
in many othsr state legislatures, only a
legislator who was on the prevailing side
of the vote may revive for reconsideration
a proposed bill initially rejected. Thus, not
infrequently, a sponsor of a bill changes his
vote to one in opposition to his own legis-
lation and puts himself on the prevailing
side in order to keep the proposed legisla-
tion alive. Representative Livingston had
to be alert to keep Dan Cudone's bill alive.

With Dan Cudone's far more than sideline
involvement and persistence (he made
numerous trips to Dover to speak to legis-
lators and attend sessions of the General
Assembly), Representative Livingston
successfully guided the movie theater bill
through the General Assembly and into
law (50 Del. Laws, Ch. 394, Section 1,
effective July 7, 1955), thus terminating
the discrimination between theaters in Wil-
mington and those in New Castle County
outside of Wilmington. (In later years, I
found Representative Livingston a staunch
advocate for ending segregation of the
races in the public schools of our State.)

Dan Cudone did not do cartwheels
about the thought of an arrest let alone
incarceration.

Because the matinee business The
Edgemoor attracted did not economically
justify opening in the afternoon except on
Sunday, Dan limited his showings to two
evening performances during the week.
Even the change in the law could not over-
come the harsh economic reality of Dan's
business. It was a continual struggle for
him to survive and still maintain the stand-
ard by which he strove to offer his cus-
tomers more than Hollywood's product.

Dan Cudone then provided me with an
opportunity to strike a blow for civil liber-
ties. I did not seek out such opportunities;
they just came along with insistent
regularity as part of my practice and made
it both interesting and satisfying. In

January, 1958, Dan contracted through the
Brandt Theatre organization in New York
(he booked almost all his films through the
Brandt Theatre thereby securing somewhat
better terms in a highly competitive busi-
ness) to exhibit, beginning February 12,
1958, a French film entitled, "And God
Created Woman" starring Brigitte Bardot.
In her day, Ms. Bardot epitomized sexual
suggestiveness and gave rise to what one
film critic called, "Bardotmania." On the
release in video cassette of three Bardot
films made in 1959,1962 and 1967, Glenn
Collins in the Sunday, April 14,1987 issue
of The New York Times wrote:

A quarter-century later, her
presence is still arresting: the bee-
stung lips, the high halo of blonde
hair, the face that launched a
thousand paparazzi, and the
cleavage that commanded an in-
ternational reputation.

General Charles de Gaulle in the sixties
chose Ms. Bardot to be the model for the
Buste de Marianne, the symbol of the
French Republic. (The bust of Marianne
started to appear in the city halls of French
communities after 1877, replacing the
busts of Napoleon III, an obvious aesthetic
improvement Marianne was the name
taken by a secret society in the time of the
Second Republic whose goal was to over-
throw the government of Napoleon III and
proclaim a republic. The name was
adopted in memory of Marie-Anne
Mouhat, the wife of one of the republicans
in the French Revolution.) Ms. Bardot
reigned as Marianne for twenty-five years
until in 1986 a jury composed of a group of
French journalists and representatives of
the Ministry of Culture replaced her with a
new Marianne, a bust whose model was
another actress, Catherine Deneuve. In
comparing the two busts, even the press
release announcing the replacement noted:

Rien a voir, en effect, avec la
Marianne-Brigite [sic] Bardot
realis6e dans les ann6es 60 par
Asian, et dont les charmes or-
gueilleux ne su'mulaient pas
seulement l'esprit civique.

[Nothing to do, in fact, with the
Marianne Brigite [sic] Bardot
created in the 60's by Alsan,
whose obvious charms did not
stimulate only civic pride.]
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In my judgment, France, General de Gaulle
and Ms. Bardot were all ill-served by the
1986 jury's abandonment of Ms. Bardot.

The opening scene of "And God Created
Woman" had a sports car tooling along a
winding road on the Riviera interspersed
with shots of Ms. Bardot in the altogether
lying on her tummy taking a sun bath be-
tween white sheets hung out to dry after
washing. From time-to-time, the sheets
would billow in the breeze and the viewer
would catch a glimpse of a substantial part
of Ms. Bardot's derriere between the bil-
lows. I am told by knowledgeable film
critics that the camera work was wonder-
fully well done. But for the notoriety atten-
dant to the attempt to close the film in
various communities throughout the
United States, it is likely the film would
have been a box office bust even with the
comely presence of Ms. Bardot. When he
booked "And God Created Woman," Dan
knew, given the outcry in several other
communities, that he was not merely book-
ing another foreign film for showing. The
fact was no community had barred the
showing of "And God Created Woman,"
not even Boston whose censorship prac-
tices had given rise to the titillating code
words, "banned in Boston." Dan Cudone
expected increased attendance; he did not
bargain for the "cause celebre" which en-
veloped him.

On the evening of February 12,1958, Dan
showed "And God Created Woman" for
the first time. Because of publicity atten-
dant upon the showing of "And God
Created Woman" in Philadelphia,
Lieutenant Shmallhoffer of the State
Police had called the Attorney General and
"asked for instructions." Delaware law
then provided in 11 Del. C, Section 711:

Whoever... exhibits... or has in his
possession with intent to... ex-
hibit,... or knowingly advertises...
any obscene, lewd, lascivious, fil-
thy, indecent... drawing,
photograph, film, figure or
image... is guilty of a mis-
demeanor.

No Board or Commission existed to deter-
mine what material ran afoul of the
statutory language. As the State's chief
prosecutor, it fell to the Attorney General
to enforce the statute.

Unbeknownst to Dan, among the viewers
at the first screening were three who were
there officially in the line of duty: Attorney
General Joseph Donald Craven, Deputy
Attorney General Richard J. Baker and a
State Policeman in plainclothes. Attorney

The adage that ignoring many matters
is far more effective than giving them
publicity was again proved by Attor-
ney General Craven's effort to censor
the showing of "And God Created
Woman."

General Craven had no difficulty in seeing
and finding the pornography he came to
view. In his considered opinion "And God
Created Woman" violated the statute. As
Delaware's censor, Joe Craven saw his
duty clearly: it was his responsibility to
stop the showing of "And God Created
Woman" in Delaware. (Attorney General
Craven's effort to enforce the law as he saw
it seemed to me at the time and since a bad
judgment call. He was not always wrong.
He publicly opposed the United States'
involvement in the war in Vietnam long
before any other public figure in Delaware
had the courage to do so. He even mounted
a campaign for election to the Senate on his
opposition to the Vietnam War but was
denied a place on the ballot, a story he tells
in his personally published 1978 book, "All
Honorable Men," which carries the sub-
title, "The Anti-War Movement in
Delaware 1965-1966.")

On the morning of February 13,1958, after
the first screening of "And God Created
Woman" the night before, Dan received a
call from one of his newspaper friends who
told him that Attorney General Craven had
delivered to the newspaper for publication
a "Statement to the Press by J. Donald
Craven" which concluded:

I have directed the State Police to
stop any further showing of the
picture and arrest any persons par-
ticipating in such an attempt.

Immediately after the call, Dan, being an
able business person and cautious by na-
ture anyway, took several prudent steps.

He first called his booking agent, the
Brandt Theatre, to share the problem that
confronted him. The Brandt people told
Dan to have his lawyer call their lawyer,
Ephraim London, an esteemed lawyer who
had won a number of celebrated First
Amendment cases. The Brandt people as-
sured Dan that Mr. London would tell
Dan's lawyer what to do. In addition, Dan
arranged to have the Brandt people send
immediately a newly released film starring
Betty Grable which he could show that
evening in the event he could not go for-
ward displaying Brigitte Bardot. (Dan ap-
parently believed that any patron who
came to see Ms. Bardot would not consider
his trip in vain were he to see Ms. Grable
instead. Dan subsequently told me that he
thought that the Betty Grable film was far
more suggestive sexually than the Brigitte
Bardot film. As Ms. Bardot would have
said: chacun a son gout.) Dan then called
me.

When Dan Cudone and I first spoke about
his continued showing of "And God
Created Woman," he had not yet received
Attorney General Craven's writing. (It is
not an infrequent occurrence that those
who seek publicity, especially elected offi-
cials, much prefer to carry on their causes
through a newspaper or radio or television
before giving the presumed, intended cor-
respondent a chance to know what has
exercised the official.) In his "Statement to
the Press," Attorney General Craven had
begun by saying: "I have today directed the
Management of the Edgemoor Theater
[sic] not to exhibit or permit to be exhibited
the motion picture known as "God Created
Woman" [sic] featuring Brigitte Bardot."
The Attorney General had Lieutenant
Charles E. "Pete" Hughes of the State
Police call Dan and direct him not to show
the film. If Dan did show "And God
Created Woman," Pete Hughes told Dan he
would be arrested and the film confiscated.
I asked Dan to come to my office so that
when I called Mr. London (Dan had, of
course, told me of his conversation with the
Brandt people as well as with Pete
Hughes), Dan could be present. While
waiting for Dan's arrival, I had Harvey
Rubenstein, then a young — and the only —
associate in the firm of Cohen and Morris,

(Continued on page 10)
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research whether or not a court of equity
would enjoin the Attorney General from
interfering with the showing of the film
under our circumstances.

On his way to my office, Dan Cudone
picked up a copy of Attorney General
Craven's Statement to the Press from his
friend at the News Journal Office. (Dan did
receive a hand delivered copy of the Attor-
ney General's Statement to the Press later
on February 13, 1958.) By the time Dan
Cudone arrived, I had some support for my
theory (thanks to Harvey Rubenstein's re-
search) which I thought could thwart At-
torney General Craven in his frontal assault
on a First Amendment right. The theory
depended entirely upon Dan Cudone's
willingness to stand up and be counted
since even my theory would not prevent
Attorney General Craven from directing
Dan's arrest.

The theory was relatively simple. I knew
from my Curran, Jones and McGuire case
that our Court of Chancery, in keeping with
traditional equity practice, would not inter-
fere with the criminal process. Curran v..
Craven, Del. Ch., 125 A.2d 375 (1956).
Nonetheless, among the oddities of the law
is its emphasis upon property rights in con-
tradistinction to its somewhat cavalier at-
titude toward personal rights. Thus, the law
will insist upon all sorts of protective steps
to ensure that a Will is the free and unfet-
tered statement by a decedent, unas-
sociated with any coercion whatsoever. At
the same time, the law will permit confes-
sions to come into evidence in a criminal
trial despite the fact that the document
could only have resulted from intimidation
of the signer and, moreover, the words in
the document were ones which the signer
was not likely ever to have freely uttered.
In the factual context of Dan Cudone's
problem, although I could not stop Attor-
ney General Craven from directing his ar-
rest, I thought I could stop the State from
seizing the film itself on the ground it
would interfere with Dan Cudone's and the
film owner's property right to show the
film which no disinterested person had yet
determined violated the statute. My goal
was to have the Court order that Attorney
General Craven could not take the film, a
ruling which would mean that Dan could
continue to show the film, even though he
might do so from the local bastille.

When I explained my plan to him, Dan
Cudone did not do cartwheels about the
thought of an arrest let alone incarceration.
He made it quite clear that he was unwill-
ing to visit upon his wife, Connie, and their
five children (Connie and Dan had two
more children after they moved to
Delaware), the disgrace of an arrested and
incarcerated husband and father. Dan's
position made eminent good sense to me
but, I told him, we were not yet at the point
of his having to make the critical decision
between showing the film or experiencing
durance vile. I told Dan we should call Mr.
London as the Brandt people had sug-
gested. I needed to secure authority from
the film's owner to represent it in the litiga-
tion I contemplated (which Mr. London
could give) and to learn what Mr. London
would have to say. In Dan's presence, I
called Mr. London and engaged in one of
the more esoteric conversations I have had
in my practice of law.

Having been alerted by the Brandt people,
Mr. London was waiting for my call. I
described briefly Attorney General
Craven's threat and Mr. London assured
me that everything was fine. He quickly
told me what I must do. First of all, I should
have Dan go forward with the showing of
"And God Created Woman." I should also
arrange for a bondsman prepared to post
bail immediately to secure Dan's release
from custody upon his arrest which surely
would follow. Mr. London told me that
were it necessary, he would carry the case
to the United States Supreme Court to
secure Dan's vindication. Thereafter,
when Dan brought back "And God Created
Woman" for showing at The Edgemoor
(Mr. London expressed no doubt to me that
Dan would win), he would show it to a
public thirsting to see it, an event that
would generate the financial reward Dan
would well have earned by standing up for
what was right. Mr London did not make
any reference to the financial reward which
Kingsley International Pictures Corpora-
tion and the Brandt Theatre would earn by
Dan's fight for freedom. Kingsley Interna-
tional was the ostensible owner of the film.
(I did not learn until later that Columbia
Pictures owned Kingsley International. I
believe the arrangement at that time was
that Columbia Pictures masked its par-
ticipation behind Kingsley International
when it wanted to avoid criticism from the

Legion of Decency and others who con-
sidered it important to impose their nar-
rower view of moral conduct for the greater
good of everyone.)

In response to Mr. London's "go forth and
have your client arrested" policy, I told him
what was, indeed, the fact: Dan Cudone did
not want to be arrested. I told him of Dan's
unwillingness to expose his family to the
shame of an arrested husband and father.
Dan had no desire to become a martyr. Mr.
London told me that the arrest could not be
avoided. I thereupon told Mr. London that
I thought there was another tack we could
take. I shared with him my theory. Even
Mr. London thought that the theory might
carry the day. He authorized me to repre-
sent Kingsley International. Mr. London's
endorsement of the theory, of course,
pleased me. Knowing I was giving sound
advice to my client has always provided me
with that professional satisfaction which I
would readily trade for the fee but for the
need of income.

Mr. London thereupon turned to other
practical considerations which apparently
loomed large in his thinking. He asked
whether his assumption that Attorney
General Craven was Catholic was a correct
one. I told him that Attorney General
Craven was, indeed, a practicing Catholic.
"What about the judge?" he asked. If we
are fortunate, I told Mr. London, our peti-
tion would come before Chancellor Collins
J. Seitz, who was also a practicing
Catholic. Silence greeted me at the other
end as Mr. London tried to absorb what I
had told him. It was obvious Mr. London
labored under the impression that justice
was far more difficult to obtain from a
judge who was a Catholic once the Legion
of Decency had spoken. He did not know
Collins Seitz whose commitment to fair-
ness and justice was legendary even then.
Recognizing that Mr. London needed help,
I broke the silence by telling Mr. London
that he should not worry since Dan Cudone
was also a practicing Catholic.

We were fortunate, as I had hoped we
would be, and Chancellor Seitz sat late that
afternoon at the hearing of the petition for
an injunction I had promptly prepared and
served. The relief I sought in the petition
was an order, temporarily during the pen-
dency of the case and then permanently
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after trial, restraining "the Attorney
General..., members of his staff, and law
enforcement authorities..., from carrying
out their threats to arrest [Dan Cudone] and
from hindering in any manner, shape or
form the exhibiting of the film 'And God
Created Woman,' by petitioner." Dan
came to court with me.

Attorney General Craven presented the
State's case assisted by Dick Baker. Attor-
ney General Craven made the argument
that the State had the duty to protect the
public from the pornography the film,
"And God Created Woman," thrust upon
the citizens of Delaware. (I did not argue
that the film was not pornographic since,
putting to one side the well-known
cleavage in Ms. Bardot's bosom, there was
no cleavage apparent in the bottom of Ms.
Bardot in the glimpses the viewer saw of
her as she lay on her tummy on the table
between the billowing sheets. I did not
learn until later that under then applicable
precedents, only if the film displayed the
cleavage in Ms. Bardot's bottom would
pornography come to the fore. Without
bottom cleavage, the audience viewed art.)
Throughout the argument, Dan Cudone sat
in the small courtroom (the Court of Chan-
cery then had its single courtroom on the
second floor on the Eleventh Street side of
the Public Building) and listened intently
to the proceedings.

In answer to my charges in the petition and
my contention in oral argument as to the
intent of the threatened arrests, Attorney
General Craven finally uttered the magic
words which I hoped he would. He told the
Chancellor that the State did, indeed, in-
tend not only to arrest Dan and the projec-
tionist but also to seize the film. Were the
Attorney General to carry out his threats,
the film "And God Created Woman" could
not be shown, a blow to property rights.
The Chancellor thereupon took a short
recess. Upon his return to the Bench, he
read his brief opinion which held he would
not stop the State from arresting Dan
Cudone were Dan to go forward with the
showing of "And God Created Woman"
but he would enjoin the State from seizing
the film and from arresting Dan's
employees, including projectionists, which
"would interfere with the exhibiting of the
...film." I had thus delivered at my end.

The critical decision of risking arrest and
incarceration with its attendant shame or
withdrawing the film and letting the cen-
sors win was now at hand. Dan had to make
the decision which would test his convic-
tions and his courage. From our prior con-
versations, I thought the decision Dan
would now have to make would tear him
apart. If I had been a betting man, I would
have bet that Dan Cudone, my cautious,
gentle, mild-mannered client, who never
sought the limelight for himself, would not
risk the disgrace of arrest. After all, but a

few years before Dan sought to change the
law rather than violate it and show films
continuously on Sunday. I would have lost
my bet. As he listened to the arguments,
Dan had become incensed. He regarded the
principle of freedom from censorship so
important that he had determined that he
would not bow to the benighted nonsense
Attorney General Craven wanted to visit
upon his fellow citizens. Dan's response to
my question as to what he wanted to do was
immediate. He did not seek my opinion. He
told me his decision. To Dan Cudone's
credit, he would bare Bardot rather than
display Grable.

Regrettably, I had a commitment that
prevented me from being with Dan at The
Edgemoor until late that evening. Dan and
I agreed that Mr. Cohen would attend the
showings of "And God Created Woman"
and be at the theater with Dan. We still
expected that Attorney General Craven
would go forward and make an arrest and
milk whatever acclaim might come his
way. Attorney General Craven did not tell
us what he intended to do. At the time I
thought it was mean not to tell us, leaving
Dan and me to fret. Perhaps he thought Dan
would not risk arrest and would not show
the film thus achieving the victory Attor-
ney General Craven had not won in the
courtroom . After all, even I had doubted
Dan's courage and I was closer by far to

(Continued on page 12)
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Dan than the prosecutor who had
threatened him with arrest.

By the time I arrived at The Edgemoor, the
hour was almost eleven P.M. Dan Cudone
had shown the film twice that evening.
When it was quite apparent that no police
were going to arrive to arrest Dan, Mr.
Cohen had departed for home. Dan was in
his tiny, open area which served as Dan's
office on the second floor of the theater.
Also on the second floor was a small room,
called "the lounge," where one could
smoke and view the film through a thick
window that sealed off the lounge from the
main theater while sitting on a comfortable
chair or on the single couch. The film's
sound was piped into the lounge. To get to
the lounge one had to pass by Dan's open
office area. His desk was immediately to
the left of the direct path to the door of the
lounge with its comfortable seats. This
night Dan's desk was completely covered
with money. And God Created Woman"
produced Dan Cudone's most financially
rewarding evening since he had arrived in
Delaware.

I impishly suggested to Dan that he should
call the State Police and ask for a guard to
accompany him to his bank while he made
the night deposit which he customarily
made on his way home. Before he could
respond to the first suggestion, I followed
with a second that he also call the local
newspapers to have a filmed shot of his
depositing the money in the presence of the
State Policeman. Dan immediately
rejected both suggestions as showmanship
with which he would not associate himself.
He held the view that Attorney General
Craven and the State were terribly in error
since what they were about was the restric-
tion of the freedom each of us enjoyed in
the United States and for which we had to
be ever willing to put ourselves on the line.
He did not want the principle sullied by
show-business antics. The show business
person had properly put the defender of
civil liberties in his place.

I never saw the film before arguing about
it in court. When I finally went to see it at
The Edgemoor, the night I had selected to
go six inches of snow fell and drifts piled
high against the front of the theater.
Despite the storm, more than 600 people
went to The Edgemoor that evening. The
adage that ignoring many matters is far

more effective than giving them publicity
was again proved by Attorney General
Craven's effort to censor the showing of
"And God Created Woman." Dan showed
the film for some six weeks. To meet the
demand to see it, Dan opened The
Edgemoor earlier to show the film three
times a night. "And God Created Woman"
was Dan's largest box office success and
the longest run of any film during his years
of operating The Edgemoor. Throughout
the entire run Dan never raised the price of
admission to see the film. Dan Cudone was
that kind of guy.

In the end, it was Dan Cudone who paid the
price for his principled stand. Years later I
learned the facts directly from Dan who
told me in a voice that still reflected the
hurt. Once Dan had taken over The
Edgemoor, Dan invited the nuns at St.
Helena's Church (at the top of Penny Hill
on Philadelphia Pike) to come periodically
to The Edgemoor to see films of their
choosing which Dan booked at his ex-
pense. He showed the films, of course,
without charge as his way of expressing his
love and respect. He neither sought nor
received any public recognition for his
good deed; to Dan the simple "thank you"
of the nuns was ample reward. Dan's
refusal to knuckle under to Attorney
General Craven's censorship and cancel
"And God Created Woman" caused the
nuns, or the Mother Superior for them, to
decline to visit The Edgemoor ever again.
At the end of the school year, Dan and
Connie took their children out of St.
Helena's School. It had not been pleasant
for them after their father showed Ms. Bar-
dot at The Edgemoor.

Dan Cudone died a relatively young man
in 1974 at the age of 59, two years after he
had sold The Edgemoor operation to the
Budco Theater chain. By the time of his
death only three movie theaters remained
in Wilmington, the Rialto on Market Street
between Second and Third Streets, the
Warner at 210 West 10th Street, and the
Towne in the 500 block of Market Street.
Less than ten years later, not a single movie
theater remained open in Wilmington with
the Rialto the last to close in 1982. The
banned activities of Section 5253 of the
1935 Code and 28 Del. C, Section 906 had
disappeared except for a ban throughout
the State on "horse racing of any kind on
Good Friday or Easter Sunday" (59 Del.

Laws, Ch. 25, Section 1, approved April
19,1973), a pallid leftover which still ex-
ists today. 28 Del. C, Section 906. The
100,000 population 1951 statutory condi-
tion lost meaning by the time of the 1960
Census with its report of Wilmington's
population at 95,827, as it spiraled
downward to 70,363 in 1980.

Dan had a host of friends. The family asked
one of them, Dr. Paul Dolan, by then the
senior political science professor at the
University of Delaware, to deliver the eu-
logy. Paul Dolan's tribute to Dan at the
well attended funeral (the crowd filled the
Chandler funeral facility on Concord Pike)
was to talk of Dan's courage in showing
"And God Created Woman" and resisting
censorship in the interest of all of us. Dr.
Dolan did not speak of the nuns and the
price Dan paid. I doubt that Dan told many
people. Dan Cudone was a special man.

Copyright 1989, Irving Morris

Irving Morris, a former president of the
Delaware State Bar Association, has a dis-
tinguished record in the preservation of
civil liberties. He is a recipient of the Jerry
Kandler Award given by the American
Civil Liberties Union of Delaware, its
highest recognition of service. Mr. Morris
is the senior partner of the firm of Morris,
Rosenthal, Monhait & Gross. This con-
tribution may become part of a larger
memoir composed for the eventual en-
lightenment of his grandchildren.
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"MAY IT PLEASE THE COURT? "

William Prickett

There simply could not possibly be a single
Delaware lawyer or judge who is not
familiar with the seminal Delaware case on
the effect and scope of general releases,
Hockem v. Rising Sun Trucking Company,
DeLSupr., 199 A.2d 1471 (1956). Hockem
has been cited by the Courts and appears
regularly in bar exams in connection with
questions about general and special
releases. There is no use shepardizing
Hockem or running it through Lexis: it has
been repeatedly cited, never questioned
and, of course, never overruled. Serious
legal scholars will, of course, check the
foregoing assertion but rest assured that is
correct.

This little article will, however, provide
some fresh insight on how that great
landmark decision came into being. On the
one hand, those who are interested in the
law of general releases should consult that
scholarly, unanimous opinion by the three
great justices who made up the new
Supreme Court of Delaware when it was
first formed in 1951. On the other hand, for
those who like to peek behind the judicial
curtain (sort of like Dorothy in the Wizard
of Oz), and see how such a decision really
came to be, can read on. Of course, if you
do, you should be mindful of the remark of
Bismarck who is reported to have said:
"One should neither watch sausage or the
law being made: if one does, one would
never, under any circumstances, indulge in
either one". This account is addressed, of
course, only to members of the legal frater-
nity. It would never do ~ no, not at all ~
for the laity to profane the sacred mysteries
of the law: they simply would not under-
stand, among other things.

This article is titled "May It Please the
Court?" It is with this archaic mumbo-
jumbo phrase that Delaware lawyers (and
indeed lawyers in all English systems of
law) commence their legal arguments ad-
dressed to Courts. (Of course, the phrase is
nonsense when one really thinks about it
but so is a good deal of the law and no one
ever does really think about such matters.

However, no harm is really done nor any
good for that matter). But you will soon
discover, if you do read on, that my first
argument to the Delaware Supreme Court
did not please the Court one damn bit, to
put it plainly. Nevertheless, I won the
Hockem case. The result, as we all know,
was a landmark opinion. The reasons why
my oratory did not please the Court are
plainly set out, but on the other hand,
neither did the arguments of my so-called
"worthy friend" (to use another phrase that
lawyers, since the time of Hogarth and
Daumier have mouthed about one another)
please the Court. In other words, neither
argument pleased the Court but yet the
Court came up with the definitive opinion
on the scope and effect of general releases.
How did this happen?

My first argument to the Delaware
Supreme Court did not please the
Court one damn bit, to put it plainly.

However, enough of this rambling
prologue. Let those who have nothing bet-
ter to do read on. Let's get started and thus
finished.

My first argument before the Supreme
Court of Delaware was in about 1956. The
Supreme Court of Delaware had only come
into being in 1951. At the time of its crea-
tion, the Supreme Court consisted of only
three justices, but the three originally ap-
pointed were the most distinguished
Delaware lawyers: Chief Justice Clarence
Southerland, Justice Daniel Wolcott, and
Justice James Tunnell. These lawyers had
been specially selected to launch the new
Supreme Court, it being agreed that their
intellect and energy would preserve and
enhance the already deservedly high
reputation of the Delaware judiciary.

I had recently been admitted to the Bar. I
had no business whatsoever coming before
such an august group of legal scholars. Of
course, I was not there by choice. Some-

how, I had won a jury verdict for a trucking
company against a nasty old school
teacher, Miss Hockem. The brakes of the
truck owned by the defendant, Rising Sun
Trucking Company, had somehow failed
and it rear-ended the last of a series of
stopped cars. There was a domino effect
that rippled all the way right up to the head
of the line. In the first car was the nasty old
school teacher. The bump, she claimed
gave her a permanent whiplash and ag-
gravated her already testy disposition.
However, unfortunately for her, she signed
a general release in favor of the driver of
the car directly behind her. We pleaded
what in "kick the can" used to be called
"allee, allee in-free". In the law, thathome-
ly phrase embodies the principle that a
general release releases everyone. The
jury, I think, did not like the old school
teacher and rather did like our nice truck
driver, especially as he was accompanied
by a worried, attractive, young, blond
woman with three adorable little toddlers.
The blond and the infants could have been
the defendant's wife and children. In fact,
our genial defendant had just divorced his
second wife. The lady was the defendant's
sister. The children were neighbors'
children whom she was babysitting. Thus,
the jury decided against the old harridan
and in favor of the cuteblond, the toddlers,
the genial divorcee, the rising Sun Truck-
ing Company, its insurance company and
incidentally, me.

An older lawyer, whose name I will have
the delicacy not to state, represented the
school teacher. In a fit of temper, he took
an appeal. His appeal was confined to some
nice questions on the Byzantine intricacies
of general releases. I read it: it was Greek
to me. After I had written what I thought
was a reasonably presentable answering
brief, saying in effect that I had won fair
and square in front of a jray of twelve good

(Continued on page 14)
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men and thus that should have been the end
of the case, I submitted the draft to my
father. He was aghast. He spent the next
two days and nights reworking the brief to
put it in presentable form. From my simple,
little effort, the brief had grown to a fifty
page opus with citations to thirty-three
cases and four Law Review articles. I
scanned it, but I lost interest halfway
through, about where there was a long dis-
cussion of the legal history and meaning of
the phrase "but except" running all the way
back to the Magna Carta. When the brief
was filed, my father asked me if I knew
how to shepardize cases. (Shepardizing
means looking the case up in a publication
called Shepard in order to make sure that
the case in question has not been overruled
or questioned by another Court in a later
opinion). I told him that I knew how and
would be glad to shepardize the cases in
our brief. "Good", said my father. "There
are two important cases we rely on that
state the minority view which we, of
course, need to persuade the Court to
adopt. These two particular cases could
have been overruled, questioned or limited
by later decisions. I do not need to stress
the importance of shepardizing these cases,
do I?" I replied "Of course not - done!"

My father went on to say that the scope and
effect of general releases was a legal sub-
ject of abiding interest to him. Thus, he said
that if it was all right with me, he would
argue the case to the Supreme Court. For
my own part, I could take or leave the
intricacies of the law of general releases
(still can). I was just as pleased to leave this
highly technical appeal to my father, espe-
cially since it appeared to be a matter of
professional interest to him and none what-
soever to me. Also, I had no burning desire
or indeed any desire at all to appear before
the three fearsome justices of the Supreme
Court just yet. My father did add that if
there was time, he would do a practice
argument with me acting as his adversary
so I should make myself thoroughly
familiar with the briefs, the issues and the
cases. I assured him I would do so and
promptly put the argument out of my head.

My father then looked at my attire. He said
that my suit looked like I had slept in it. (As
usual my father was dead right.) He said
that my suits generally not only needed
pressing but were apt to be dirty. He told
me to get my suit cleaned and pressed

before we went to Dover. He also said that
I should wear a newly laundered white shirt
for the argument. I replied that, at least in
my generation, white shirts were thought
as sort of "square". My father, in exaspera-
tion, said that was all very well: perhaps
our new supreme Court consisted of three
"squares" but that I should understand that
my generation's preference for dirty linen
was not the matter in issue: our client's
cause was. He said the Supreme Court
preferred to have officers of the Court in
fresh white shirts rather than looking like
roofers after a rough day.

/ was just as pleased to leave this high-
ly technical appeal to my father, espe-
cially since it appeared to be a matter
of professional interest to him and
none whatsoever to me.

I then went about my own legal business
and indeed my pleasures. I did manage to
remember to shepardize the cases as in-
structed except for the two most important
cases: the pages referring to these cases had
been torn out of the books. I had meant to
go around to the DuPont Company Library
to finish the job but just had not gotten
around to this last little detail. I also fully
intended to scan the plaintiffs reply brief.

Just why my father thought I could
handle the argument, I still do not
know but paternal pride at times inter-
feres with objective judgment.

In due course, the Monday morning rolled
around on which the argument was
scheduled. I had had a tumultuous
weekend culminating in a party most of
Sunday night and the predawn part of Mon-
day morning. Thus, I came to the office at
8:30 a.m. with a sort of a dry taste in my
mouth and a crashing headache. However,
I was young and knew that with a couple
of jolts of strong, black coffee and an alka
seltzer or an aspirin or two, I would be right
as rain probably by noon. I had quite for-
gotten that this was the day that I was to
accompany my father to Dover for the ar-
gument in Hockem. thus, my suit that par-
ticular day was definitely rumpled and not

a little soiled.

My father's secretary, Eva Ryan, was wait-
ing for me with a grave look on her face:
my father had telephoned from the house
Sunday night he had had a sudden attack
of what he referred to as "lumbago". Ac-
tually, it was a pinched nerve in his back as
a result of an airplane crash during World
War I. When it happened, my father was
totally incapacitated and writhed in his bed
until the pain subsided.

I replied to her that I guess that meant that
the Hockem argument would have to be
continued. She smiled grimly and said:
"Your father wants to speak to you". I
gulped quite audibly (maybe it was a
frightened burp).

I telephoned my father. I could tell from his
tone that he was indeed in great pain and
had taken the rather strong painkillers that
he needed when these attacks came on. He
told me flady that I was to handle the
argument in Hockem. I remonstrated brief-
ly. He replied sternly that I had tried the
case and written the answering brief on
appeal, or at least the first draft. He assured
me I could and should do the argument.
However, he admonished me to leave im-
mediately for Dover so as not to take any
chances on being late. He then gravely
wished me good luck in this my first
Supreme Court argument and hung up. Just
why my father thought I could handle the
argument, I still do not know but paternal
pride at times interferes with objective
judgment. Perhaps it was the painkillers.

Thus, in addition to all my other problems
was the fact that my father, on whom I
depended so much at this stage in my
career, was again totally incapacitated by
his recurrent back injury. Thus, I felt very
lonely indeed as I hung up and faced the
grim reality of having to handle a serious
appeal, which I had not really considered
at all entirely on my own.

As I said, when I came into the office, I had
quite forgotten the Hockem argument
Thus, I did not have a clean, starched, white
shirt on at all: rather, I had had a somewhat
tired blue Oxford buttoned-down shirt that
had withstood the rigors of my vigorous
weekend. My first task, therefore, was to
run up to Mansure & Prettyman in the
DuPont Building as fast as my legs would
carry me and buy a white shirt right off the
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rack. The fussy old clerk simply could not
understand why I did not want to discuss
the niceties of haberdashery but simply
wanted to buy and put on the first white
buttoned-down that was my size as soon as
I could pull out the hundreds of pins that
the shirtmaker had for some reason put in.
I was visibly annoyed as his shaky fingers
slowly wrote out a spidery sales slip. Then
he started to launch into what promised to
be a lengthy discourse on my grandfather's
proclivity for starched, detachable, white
collars in the fashion of men of the bar prior
to World War 1.1 left him, mouth open,
quite in the midst of his rambling reminis-
cences, saying that I was due in the
Supreme Court in Dover in fifty minutes,
as indeed I was.

I thought, as I raced back to the office to
pick up my old car, that I would have time
on the way down to Dover to collect my
wits. I had a twinge of fright as I remem-
bered that I had not followed my father's
admonition that I shepardize all the cases
and that I had not read the plaintiff's reply
brief at all, much less carefully since my
father had not been able to schedule a prac-
tice argument. Perhaps I could read the
plaintiffs reply brief as I drove down to
Dover. My problems were compounded
when the claims manager for the insurance
company covering the trucking company
breezed into our office. He said that he had
decided to accompany my father to Dover
for the argument. I told him that my father
was laid up: I was going to make the argu-
ment. He did a massive unconcealed
doubletake but it was altogether too late to
do anything. Thus, we went on off together
in my car. As I say, I had hoped that I would
have time in the drive down to Dover to
assembly my thoughts and prepare a bril-
liant oral argument Just why I imagined
that I could put anything together that
would be even faintly of any assistance to
the Supreme Court in deciding this case
while driving down in excess of the speed
limit, now baffles me. However, having
heard a good many arguments, I think that
some of my brethren at the bar still believe
that the reason the Delaware Supreme
Court sits in Dover is to give certain Wil-
mington and New York lawyers some time
to prepare their thoughts and speeches.

Now, as I said, I had the insurance com-
pany claims manager with me. He was a
frustrated lawyer: he liked nothing better

than to wrestle with intricate legal
problems, thus, he at least had read all the
briefs. He tried to engage me in a learned
discussion on the niceties of the legal
points and cases. Of course, he had an
advantage or two over me. First, I was
desperately hung over. Secondly, I just had
a nodding acquaintance with the plaintiff's
opening brief and answering brief and no
acquaintance at all with the reply brief of
our opponent I tried to drive, pay attention
to his questions and nurse my hangover. It
was a juggling act that was compounded by
the fact that we were going well in excess
of the speed limit, mindful of my father's
exhortation that under no circumstances
should I be late. At one point, I was forced
to tell my passenger that, while I was of
course fully prepared to make the argu-
ment, I had been out a bit later than I would
have if I had known my father was not
going to make the argument. One thing led
to another and I was forced to admit I was
slightly hung over (a gross under-
statement). My passenger reached in his
briefcase, pulled out a bottle, unscrewed
the cap on a pint of Schenley's. The last
thing in the world I needed at that point was
a belt of hot blended whiskey. But my
passenger insisted and, after all, an attor-
ney must do his client's bidding. I gagged
down a mouthful. He followed my forced
example by taking a triple swig remarking
jovially that it was just the thing "To get the
old engine going".

We drew up at the beautiful Green in the
center of Dover. Miraculously, I found a
parking place. We walked across the Green
at a brisk pace and arrived at the awe-in-
spiring Courtroom at two minutes of 10:00.
I was afraid that the first argument might
have been continued for some reason and
that I would be up to the judicial plate
rather than being "on deck", so to speak.
That did not happen. At the stroke of 10:00,
the bell in the adjoining Courthouse tower
began to toll lugubriously. A small door
opened and the three justices solemnly and
majestically padded toward their chairs.
They stood while the clerk solemnly in-
toned the usual opening concluding with:
"God save this honorable Court all those
wishing to be heard may now draw nigh
and they shall be heard". As I say, there was
another case before ours. Unfortunately, a

(Continued on page 16)

INTERNATIONAL TRADE AND
THE DELAWARE ADVANTAGE

A continuing Legal Education course.

One only has to look at the newspaper
headlines from the past year to realize
that our boundaries are shaped not only
by events within our well defined locus
of activities, but those of the great globe
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(See page 40)
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lawyer (whose name shall also remain un-
stated, at least in this little account) was not
present as the Justices sat down. The Chief
Justice looked up over his glasses and then
asked the missing lawyer's opponent if he
knew where his colleague was. The
response was in the negative. The Chief
Justice then told the Clerk, Jack Messick,
to get on the phone to the delinquent
attorney's office and determine just where
this luckless lawyer might be. In the
meanwhile, the members of the Court sat
up reading the stacks of briefs before them
and quietly discussing some of the points
of law amongst themselves. In about five
minutes, Jack came back. He said that the
attorney's secretary had said that the attor-
ney had been delayed in leaving his office
and had only left for Dover about 9:25.
However, the secretary added that he boss
was a fast drive and thus he should be at the
Supreme Court "in a jiffy". At just about
that time, the lawyer in question came
barging into the back of the courtroom, he
bustled genially up to the podium, offering
profuse apologies breathlessly to the
Court. Of course, not knowing that the
Clerk had just telephone his own office, he
said:

"I left Wilmington at 8:30 sharp
this morning so as to be here right
on time. As luck would have it, I
had a flat tire just south of Odessa
and thus have been unavoidably
delayed, so sorry Your Honors.
Now I will begin my argument, if
it pleases the Court."

The Chief Justice interrupted:

"Just a moment, counsel, not so
fast if you please."

The Chief Justice and other members of the
Court then said nothing for what seemed
even to me to be a long time. The stony
silence was grim and appalling. Then the
Chief Justice gravely looked from left to
right at his judicial colleagues and asked in
a flat.tone: "Which tire went flat?" The
surprised attorney replied with fear and
trembling in his voice: "Why do you ask?"
the Chief Justice replied: "This Court is
interested in all the details on matters that
affect the performance of officers of this
Court", the attorney said: "The right". The
Chief Justice said: "Front or back?" The
attorney blanched and then said: "Front"
and then added: "I think".

The Chief Justice and the other two on the
bench savored this flat lie in total silence
for an awesome length of time. Finally the
Chief Justice said with deliberation: "Very
well. For the present at least, let us proceed
with the argument in this case, lest we
delay those attorneys who have managed
to avoid having flats south of Odessa". The
ominous way in which he pronounced
these words struck fear and trembling into
my own wicked little heart I decided right
then and there to make a new beginning
since it was plain that at least here, the full
unvarnished truth was all that would pass
muster. (Little did I know that very shortly
I was going to have occasion to carry out
that recently acquired precept and discard
some of the more liberal approaches to
veracity that had been my style at times in
school, at home and elsewhere).

Actually in view of the above horrible little
curtain-raiser, I have entirely forgotten
what the first appeal itself was all about. I
do remember that the attorney who had
been there on time and tried unsuccessfully
to wipe a certain smirk off his face arising
from the quiet satisfaction of knowing that
he and the Court were sharing a secret.
Thus, the unfortunate liar launched into his
argument, trying by his sincerity, legal
knowledge, and wit to convince the Court
of the merit of his client's case. However,
I recall that the attorney who was late did
not get his client penalized. The Court
decided in favor of the client, though I later
heard it whispered about that the Court
administered the liar a blistering private
reprimand.

As the first argument drew to a close, I
looked over at my opponent He did not
have a starched, white shirt: instead, he was
wearing a sort of a ratty gray-blue shirt, the
collar tips of which curled up. By this time,
I had begun to feel just a tad better. The
Chief Justice courteously apologized to me
and my colleague for the delay; he said
that, if it was agreeable to us, the Court
would feel more comfortable with a five
minute recess. After the Court had filed
out, my opponent leered over at me the way
a wolf does at a lone sheep when he dis-
covers the shepherd is away. He said snide-
ly "Well, sonny boy, and just where is your
learned parent?" When I disclosed that my
father was flat on his back and that I would
be making the argument, his grin

broadened; he could taste blood. This an-
noyed me considerably so I decided to have
a little sport of my own with my opponent.
Just as the Court was about to come back
on the bench again, I slid alongside him as
he stood waiting at the podium ready to
begin his argument. I said quietly: "Excuse
me, but I think you fly is ever so slightly
open". He never even looked down. In-
stead, he looked venemously at me and
hissed back: "Young fells, you can't catch
me with the oldest trick in the book. But
just for that, I am going to call the Court's
attention to the fact that you could not have
shepardized the citations to your two main
cases. I might otherwise have overlooked
that filing but this for dirty little trick you
tried to play on me". Further exchanges
were cut short as the three members of the
Court again regally trooped back through
the door and sat down. Of course, my op-
ponent had put his legal rapier at exactly
the place where I was most vulnerable: I
had not indeed shepardized our two most
important cases. But how did that old wolf
know that? The Chief Justice duly asked if
counsel was ready for the argument. We
both replied "Ready". I must say that what
my opponent had just said made me so
nervous that I did consider for an instant
whether I should blurt out that I was not
ready (indeed not at all ready).

Well, my worthy opponent launched into
his argument with a half-bow to the Court.
He said cringingly: "May it please the
Court?" He then recited all of the usual
reasons why the Court might hold that this
general release was not a general release at
all. To my secret pleasure, the members of
the Court looked uninterested. However,
just before my opponent was about to sit
down, his tone and manner turned as unc-
tuous as Uriah Heap. Looking slyly at me
in a brief sidelong glance, he said in most
deferential tones: "Now I know that my
young colleague is a graduate of the great
and well-known Harvard Law School and
not an old graduate of a humble night law
school like myself. Thus, I am sure that he
shepardized each and every one of the
cases cited in his brief. But for his distin-
guished legal pedigree, I would have
thought that one of the principal cases or
perhaps two that he has cited in his brief

(Continued on page 18)
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just might have been overruled. Perhaps
they were just questioned in later
decisions, but am sure my brilliant young
friend would not offer cases to this, the
highest Court of this State, if in fact there
were later authorities that overruled or
questioned a case". As he went back to sit
down, he gave me a wicked half smile.

I am sure that I blushed or went pale. Now
did I not wish that I had shepardized all of
the cases carefully as I had been instructed
to do! I did not, of course, know if one or
two of the unshepardized cases might have
been overruled or questioned by later
decisions. They both seemed sound
enough to me though I knew nothing about
the law of releases.

Of course, I didn't have too long to stew or
fret over this legal quandary that my op-
ponent had put me in. All too soon, far too
soon, it was my turn to stand up and ap-
proach the lectern. However, as I was about
to get up and to to the lectern, I saw that the
insurance manager was already at the
podium. I was horrified at first but quickly
saw that fate perhaps intervened and saved
me from disgrace. Perhaps he was inspired
by our cause or perhaps fired up by Schen-
ley, or at long last he saw his one oppor-
tunity to show the world his wasted gifts as
an appellate advocate; in any case, he
began:

"Learned Judges of the highest
Court of the State of Delaware, I
am going to make the argument
since our lawyer, William Prick-
ett, Sr., is flat on his back with a
war wound and this youngster
does not know a general release
from a hold harmless agreement.
Why --"

At this point, the Chief Justice interrupted
and inquired if this would-be Daniel
Webster was a duly authorized member of
the Bar of the State of Delaware.

When the insurance manager ruefully ad-
mitted that he was not a member of the Bar,
the Chief Justice said:

"Well in that case, you do not have
the right to appear and be heard.
We will hear from the young Mr.
Prickett and hear what he has to
say that will shed some helpful
light and learning on the murky

subject at hand - the scope and
effect of a general release."

Sadly, my savior relinquished the podium
and (sadly) I took his place. My client
whispered: "Go get 'em tiger" and slapped
me on the back as we traded places.
Whatever thoughts I had on the subject of
releases had been quite scattered by all that
had thus far gone on. However, there was
nothing to do but launch bravely into the
argument. In point of fact, my argument at
that point consisted principally of reiterat-
ing various legal platitudes that I had pick-
ed up out of legal garbage cans. For ex-
ample, I told the Court: "A litigant who
comes to the appellate court armed with a
jury verdict is in the strongest position
known to the law". The Chief Justice lis-
tened to me repeat that nonsense about
three times. He then remarked with just a
touch of sarcasm: "Yes, Mr. Prickett, we
have heard you run through that old
nostrum three times by my count, though I
may have missed some. We get your point,
minor though it is, the phrase, I believe,
was originally that of Stephen Decatur.
You might have had the courtesy at least of
acknowledging the source. I am something
of a student of that American hero. Mr.
Decatur was known for his patriotism
rather than his legal brilliance, particularly
on the rather dry subject of the scope of
general releases which is all we are con-
sidering today. Stephen Decatur also said:
'My country right or wrong*. Incidentally,
since we have gotten off on Stephen
Decatur, you may also be interested in
another of the sayings of Stephen Decatur:
"The law is that which is stoutly asserted
and boldly maintained'. It's a pity you
didn't throw that into your argument since
it seems to be one of the principal bases of
your argument".

"Young man, here in Delaware when
reference is made to 'the Supreme
Court', we assume that whoever is
using the phrase is referring to this
Court and not some other Court that
is said to sit in the District of Colum-
bia".

At one point, referring to a recently
decided case, I said: "The Supreme Court
has recently held in Spalding v. Central

Railroad —" The Chief Justice held up his
hand and leaned over the bench. He peered
owlishly over his glasses, raised his
eyebrows and said with feigned
astonishment and incredulity: "My good-
ness Mr. Prickett, for the life of me, I do
not recall that this Court has ever decided
a case by that name. Do any other members
of the Court recall such a case?" The Jus-
tices duly shook their heads (clearly, they
had participated in this sort of judicial
snipe hunt before).

"Oh", I said hastily, "I'm referring to the
Supreme Court of the United States." The
Chief Justice paused and said: "Young
man, here in Delaware when reference is
made to 'the Supreme Court', we assume
that whoever is using the phrase is referring
to this Court and not some other Court that
is said to sit in the District of Columbia".
Letting that sink in, he added: "The Court
in the district of Columbia is a court in a
collateral system of justice. What that
Court says is at times legally significant
and at other times not at all significant,
particularly when that Court issues nine
different opinions. Nevertheless, we now
understand what Court you were trying to
refer to and will accord the decision of that
Court just the weight that it merits in view
of the source".

Then Justice Wolcott said: "Mr. Prickett
your colleague seems to suggest that there
just might be one or two of the cases cited
in your brief that has been overruled or at
least questioned. However, he assures us
that he at least relied on you. In fact, he
doesn't even say flatly that some of your
cases have been overruled or questioned.
Would you please assure the Court that
each and every one of the cases cited in
your brief has in fact been shepardized and
that none of the decisions have been over-
ruled or questioned."

Now was when my recent lesson in candor
came to my immediate rescue. Overcom-
ing a propensity of my youth to fib, I said
as manfully as I could: "Your Honors, to
my great embarrassment, I have to admit to
this Court that I neglected to carry out my
father's direction to shepardize all cases
cited in our brief. There were two cases I
could not shepardize: some of the pages
from Shepard's hadbeenremovedfrom the
County Law Library's volumes. Now I
know I should have gone to the DuPont
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