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to remain independent for Delaware. Wilmington Trust. We're
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to out-of-state bosses, we keep your bucks right here, to
answer all your needs.
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Find your favorite name.
Then, pick a Winner.

You have a pretty good idea of the kind of new car
or truck you want when you set out to buy.

We think chances are good that the name on
your list is also on our list.

The Winner Group of dealerships offers 12
nameplates to choose from. We try to make car
buying the experience you'd like it to be. That's
why we're leaders in sales, service, and satisfac-
tion.

That's probably why we're "Delaware's Favorite
Car Dealer." Again!

Winner Group Dealerships: LINCOLN-MERCURY,
Wilmington • FORD-SUZUKI, Newark • FORD-

STERLING, Dover • OLDS-CADILLAC-GMC,
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Mellon Custom Bankers make house calls.
And office calls. And club calls. And yacht calls.

And so on. And so on. The truth is that we'll meet you anywhere you want
to discuss your finances. At your convenience.

That's what Mellon Custom Banking is all about. One person—your
personal banker—responding quickly and confidentially to your
banking needs.

Because if you have a six-figure income or a seven-figure net worth,
you're ready to move beyond conventional banking. With Mellon Custom
Banking, you're entitled to greater credit flexibility, as well as services
like personal investment guidance and expert estate planning.

Custom Banking—designed specifically to make you feel special.
Because at Mellon, you are.

For more information, call Helen Zumsteg at (302) 421-2315. Or write to
her at Mellon Bank (DE), Custom Banking Division, Tenth and Market
Streets, 2nd floor, EO. Box 8888, Wilmington, DE 19899.
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If Time Equals Money, it Pays
to Spend it Wisely.

' hen too many demands on your time keep you
from effectively handling your financial affairs, it is
time you realized the advantages of a Delaware Trust
Private Banker.

Delaware Trust devel-
oped the first Private
Banking Division
in this region over a
decade ago; provid-
ing clients with the
utmost in sophisti-
cated banking services
and confidentiality.
Many prominent
families throughout
Delaware and the
United States have
benefited from our
seasoned approach.

Our Private Banking
Officers make it their
business to know and
understand the needs
of our clients, provid-
ing a personalized plan to assist in achieving your
financial goals.

Acting as liaison with all divisions of the bank, your
Private Banking Officer affords you the convenience of

one bank, one contact. Also, a bank within a bank,
our Private Banking Division offers you exclusive access
to a special suite of offices, along with your own teller

to assist in conduct-
ing your banking
transactions.

We are at your ser-
vice anytime of the
day or night; wherever
and whenever you
need us. In fact, we
are there even when
you are not. While
out of town on busi-
ness or vacationing
abroad, your Private
Banking Officer can
tend to your Delaware
Trust financial mat-
ters in your absence.
And we respond
quickly should any
complex financial
situations arise.

Clock courtesy of Hagley Museum and Library.

Not everyone requires this extraordinary attention and
highly personalized service. If you are someone who
equates time with money, contact our Private Banking
Division at (302) 421-7450.

Where people make the difference"
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O n c e thought limited to the workings of the Legal Advisor to the State Department and a few specially law firms in New
York and D.C., international law has emerged as an increasingly important part of the practice of Delaware lawyers. During the
economic expansion of the eighties, businesses large and small reached out to foreign markets. This trend has continued through
the current recession as exporting remains one of the few growth sectors of the economy. The opening of Eastern Europe and
the reconstruction of Kuwait also hold potential for Delaware business. Most importandy, perhaps, its preeminence as a corporate
domicile promises unique opportunities for Delaware in the global economy.

For private practitioners and house counsel, this has meant a growing demand by both national and local clients for expertise
in international law. In the past year, the Delaware State Bar Association has formed an International Law Section, whose mis-
sion, in part, is to educate members in matters of international law. Through the Bar Association, the Section has sponsored the
first two continuing legal education seminars in Delaware on topics of international law. The first, in February, focused on global
trade. The second, in June, was on international commercial transactions. The Section called upon the considerable expertise of
international lawyers in large Delaware-based corporations, which have long operated worldwide, as an important part of its edu-
cational efforts. The seminars were both well attended and well received. More seminars are planned, and it is expected that
transnational legal topics will become a regular part of the Bar Association's CLE offerings.

This issue of DELAWARE LAWYER results from the burgeoning interest in international law. A variety of subjects is dis-
cussed - the Montreal Protocols and the protection of the ozone layer, the European Economic Community, and the interna-
tional sale of securities among other subjects. These diverse topics reflect the breadth of international law itself. No longer a dis-
crete specialty, international law has emerged as an important component of corporate, securities, environmental, and virtually
every other branch of commercial practice.

James Dinnage
Erin Kelly

THE PETTLNARO COMPANY
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CLASS A SPACE IN 12-STORY CONDO BUILDING
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(NET OF BLECTRIC AND JANITORIAL)

FOR MORE INFORMATION, PLEASE CALL:

CONSTANCE W I L D S

PETTINARO & ASSOCIATES, INC.

(302) 999-0708
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T-O THE EDITOR

I read with great interest your Spring
1991 issue on Helping the Addicted
Professional. It arrived at my office while
I was away for 30 days at an addiction
treatment facility in Tucson, Arizona.
Although my problems were not sub-
stance related, much of the manifesta-
tions and dynamics and in some ways the
treatment are the same as for the sub-
stance and alcohol addictions described
in the articles in your issue.

I am one of the lucky ones. My orga-
nization demonstrated tremendous con-
cern and support for me. It was accept-
able for me to stand up and say I needed
help. It was acceptable for me to go away
and get the help I needed. And, it was
acceptable for me to return and to make
the necessary changes in my professional
life and career.

Letting down my facade of control
and invulnerability and admitting that I
had problems was difficult and very scary
for me. But the changes in my life have
been tremendous and well worth the
pain and hard work of recovery. In my
opinion, it is only through talking about
these issues that people can identify the
needs within themselves and the means
for recovery.

I applaud your willingness to deal with
these issues and Michael Tucker for shar-
ing his story. There are helpful and
potentially healing messages in these arti-
cles. People need only be willing to hear
them.

If other members of the Delaware Bar
are interested in my experiences, I would
be glad to discuss them.
Sincerely yours,
James David Dykes
Counsel
W.L. Gore & Associates, Inc.
Flagstaff, Arizona
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. lie European

and he
Demise of the
Nation State

by

James D. Dinnage

"W:e have not successfully rolled back the frontiers of the
state in Britain only to see them reimposed at a

European level with a European superstate exercising a new
dominance from Brussels."

Margaret Thatcher, Bruges, Belgium, September 20, 1988
With these stirring words, the then British Prime Minister

began in earnest a campaign against what she saw as the
biggest threat to British sovereignty since the evacuation of
Dunkirk. Not too long afterwards, one of her most stalwart

I l l u s t r a t i o n fc>

supporters and a member of her Cabinet, Nicholas Ridley,
made some characteristically unguarded remarks to a reporter
(the publication of which for some reason surprised Mr.
Ridley) about what he perceived as the growing domination
of Germany and the dictatorial tendencies of the European
Commission, the executive body of the European
Communities. The attitudes expressed by these two leading
lights of the Conservative party precipitated party upheaval
that eventually toppled both politicians.

To non-Europeans, the strength of the feelings stirred up
in Britain by "Europe" must seem puzzling. It is generally
known that there is a push towards unification ("1992") but
on the whole Europeans still present a disappointing lack of
cohesion over important world issues, including of course the
invasion of Kuwait. How can such a rabble constitute a threat
to national sovereignty? Then again, while Mrs. Thatcher
proffered the Soviet Union as an example of what happens to
unpopular unification, others hastened to point out that the
European Community is the only union of states in the world
today that has a waiting list for membership. Attempts have
been made to copy it in other parts of the world - Latin
America, the Caribbean, East Africa. It also is held up as a
model by members of existing federations that want a looser
union - including the Soviet Union and, most recently,
Yugoslavia. Surely such an organization must have something
going for it?

To explain this paradox requires us to understand
something of the "Community" principle as distinct from
traditional international organizations, confederations and
federal states.

The Community Legal System Contrasted With
Federal and Confederate Systems

A federal constitution typically attempts in a single
document or series of connected documents to assign powers
and responsibilities to the federal and state authorities
covering all areas of human activity.

There is no such all-embracing constitution for the
Community, while it is convenient to refer to the
"Community" as though it were a single entity; there is no
single constitutive document. It is often overlooked that
there are actually three Communities, of which the first
was the Coal and Steel Community ("ECSC") founded in
1951. This Community set the pattern for the others, but
each remains a distinct entity. Indeed, the ECSC Treaty
contains some marked differences from the later Treaties:
it had a pre-merger control built right into the Treaty; it
was established for 50 years only; and it has only a unified,
rather than a Community, external tariff. In giving
extensive powers to regulate prices and terms of the
trade to an unelected body known as the High Authority,
it also went much further than the later treaties. The High

m H o n
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I
Authority subsequently was merged with
the better known (EEC) Commission.
Two 1957 treaties established respective-
ly the Atomic Energy Community and
the much broader Economic Com-
munity (the latter treaty being common-
ly referred to as the Treaty of Rome or
the EEC Treaty).

The EEC Treaty is by far the most
important today because it encompasses
all other areas of economic activity: In
addition, there are now more than a few
amendatory treaties and other "Acts".
The term "European Community" in
the nontechnical sense is usually intend-
ed to encompass all three Communities.

The EEC Treaty states as its goal an
"ever closer union among the European
peoples" and designates a means for
moving towards that goal, namely, the
establishment of a common market. It
provides specific measures only for the
creation of that common market, while
the means of progress from there to the
"closer union" are left unstated. Certainly
the responsibilities of the Communities
have remained almost wholly limited to
the economic sphere and, even there,
vary greatly. Economic and monetary
policy, for example, are still in the hands
of the member states. There was initially
no firm basis for environmental, social or
industrial policy, while conversely, in
agriculture, the Community has assumed
almost total control. However, this "sec-
toral" integration in the economic sphere
also distinguishes the Community from
loose confederate systems, because at
least in some sectors, there has been a
real and permanent transfer of sovereign
powers to a central authority.

Confederate and federal systems re-
flect some sense of nationhood. Despite
the recent introduction of a Community
passport (which has the words "Euro-
pean Community" above the name of
the member state - a uattle was fought
over this issue for many years), and the
institution of direct elections to the
European parliament for the first time in
1979, it is clear that there still is today
scarcely an embryonic sense of nation-
hood at the European level.

A federal (and frequently also a con-
federate) authority controls, among
other things, foreign policy and immi-
gration, thus rendering the constituent
member states impotent at the level of
international law. The powers of the
states become domestic only. (There are
partial exceptions in some federal or
quasi-federal systems, such as Belgium,
but the rule holds true in general.) Since

each of the Treaties contemplates
assigned areas of competence only (i.e.
economic), member states remain com-
petent on the international plane in most
areas of activity. It took a daring decision
of the European Court to ensure that
the foreign relations powers of the
Community would at least be co-exten-
sive with the Community's "domestic"
authority.

As the founding fathers of the United
States discovered, a federal constitution
will also have to speak to the protection
of human rights and other core issues
that concern the people of all of the
member states. None of the Treaties ex-
pressly addresses these issues.

A primary function of a federal consti-
tution is to determine which powers are
assigned to the federal authorities and
which to the states. The Community
Treaties, however, do not speak in terms
of a division of powers between Com-
munity and state, even in such core areas
as the free movement of goods (discussed
later).

It must be evident that it is not really
possible to contemplate a permanent fu-
ture for the European Treaties as federal
Constitutional documents. They have
already undergone significant revisions
on many occasions, covering such key
subjects as majority voting on some mat-
ters, the adoption of the budget, and
direct elections to the European Par-
liament. More far reaching changes are
likely in the near future. Although there
is judicial recognition of principles for
the protection of basic liberties and
rights at the Community level, a truly
constitutive document would have to
articulate these. Eventually, therefore,
the Treaties would have to be replaced
by an entirely new arrangement if it is
desired to transform the Community
into a federation.

Community Law Contrasted With
International Law

The primary subjects of public interna-
tional law are sovereign states, which reg-
ularly arrange matters among themselves
by Treaties or Conventions. Disputes may
be settled in many ways, there being no
single "court system". Recent events
show that trial by battle still flourishes.

The Communities were created by
Treaties among sovereign states and can-
not be changed except by action of the
states. Thus the Communities are still in
these fundamental respects creatures of
the international legal order. There is no
European federal army nor even a rudi-
mentary police force. If a member state

ignores EC legislation or a ruling of the
Court of Justice set up by the Treaties,
the sanction is moral only.

The Community works where other
international institutions have failed
because- of its place in time and history.
It would not have worked in the 1920's
or 30's, let alone earlier times, because
regional interests, the nation state, and
military might were too strong. Witness
also the fate of the Articles of Con-
federation preceding the U.S. Constitu-
tion. The humiliation of Europe brought
about by the rise of Nazism and the
Second World War was a necessary pre-
condition to a structure that could
reduce and perhaps eliminate the power
of blind nationalism by economic inte-
gration rooted in respect for the law.
The importance of this dedication to
resolving common difficulties by legal
process should not be overlooked, it
plays a forceful role in the external con-
duct of the community, where it is not
always understood by others. The paci-
fist inclinations of the Community in the
face of blatant aggression by Iraq are an
example. The importance of law is not
unique to the Community idea; but its
importance contrasts strongly with the
weak observance of the legal process
generally in the sphere of public interna-
tional law.

The Community concept in any case
moves well beyond the confines of the
traditional international order. It con-
tains provision for the adoption, by its
institutions, of legislative measures
("Regulations") having the force of law
in the member states without any inter-
vening action by their legislative bodies.
Moreover, regulations were held early on
to be superior to state laws, even those
of a constitutional nature and intended
to protect individual liberties. The Com-
munity's institutions were enabled from
the outset to adopt legislation by majori-
ty vote, thus imposing laws on a member
state against that state's will. While this
rarely happened because of the insistence
by the member states on unanimity in
practice, majority voting has become the
norm in many areas since the Treaty
amendments (the "Single European
Act" effective in 1987) that paved the
way for the "1992 program". The Com-
mission has draconian enforcement pow-
ers against private citizens and corpora-
tions in the competition law field, where
it is empowered to impose fines on
enterprises of up to 10% of their annual
worldwide sales for violations of the
Treaty provisions that prohibit restrictive
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practices and the abuse of a dominant
position (Articles 85 and 86).

Similarities Between the Growth of
the Community and the Early Years
of the United States

It would certainly be misleading to
assume that the creation of a federal con-
stitution instantly creates an effective
"federal" power. If anything, the oppo-
site is illustrated by the early years of the
United States. For example, John Murrin
has pointed out that for the first 60 or so
years of its existence the federal govern-
ment "remained minuscule, a midget
institution in a giant land. It had almost
no internal functions except the postal
system and the sale of western lands. Its
role scarcely went beyond what would
have pleased even most Antifederalists in
the 1780's, the use of port duties and the
revenue from land sales to meet its own
expenses".* Power and prestige remained
in the state governments. Archibald Cox
observes that Robert H. Harrison, an
Associate Justice of the U.S. Supreme
Court resigned from the U.S. Supreme
Court after five days to become chancel-
lor of Maryland. John Jay, the first Chief
Justice, resigned to become Governor of
New York.2 A bitter war had to be fought
to establish the authority of the federal
government over a significant portion of
the southern territory of the Union.

Conversely, the outward appearance of
the Community Treaties as documents
belonging to the realm of international
relations belies the federalist tendencies of
the Communities. The EEC Treaty in par-
ticular has undergone fundamental
changes as a result of judicial interpreta-
tion, and today tempts us to see similarities
with the early years of the United States.
. The EEC, for example, has in the case
of Costs v. ENEL^ its own version of
Marbury v. Madison.^ The U.S. Con-
stitution declares the supremacy of feder-
al law but is silent as to who should de-
cide whether a statute conflicts with the
constitution; in the Community, the op-
posite is true. In both cases the respective
courts acted to "correct" the omission.

There are also parallels between the
development of free movement of goods
in the Community and the evolution of
the Commerce Clause of the U.S. Con-
stitution. U.S. lawyers are of course a-
ware that, in the early years of the
United States, the Commerce Clause
was perceived in a somewhat rigid way:
Congress could regulate interstate com-
merce while states regulated the
intrastate aspects. However, the U.S.
Supreme Court determined that Con-

gressional power to regulate interstate
commerce included the ability to affect
matters occurring within a state, so long
as the activity had some commercial con-
nection with another state (Gibbons v.
Ogdejv>). States could continue to regu-
late areas not pre-empted by Con-
gressional regulation where the subject
matter was appropriate for local action,
subject, however, to certain limitations
(under the so-called "dormant" Com-
merce clause) intended to prevent an
undue burden on, or discrimination

Ave atque va/e,

Mrs. Thatcher!

Her anti-

European views

created upheaval

within the Con-

servative Party

and eventually

toppled her.

against, out-of-state goods (or services):
Coolev v. Board of Port Wardens of the
Port of Philadelphia6. A qualitative test
came into being that produces complex
and not always consistent results. The
grant of power to Congress to regulate
commerce thus ceased to be viewed as a
debate over where power lay and fo-
cused instead on the appropriateness of
state action, provided such action was
not discriminatory or otherwise unduly
burdensome.

In the Community there is no equiv-
alent to the Commerce Clause, but there
is a specific provision (Article 30 of the
EEC Treaty) that expressly prohibits the
imposition by the member states of
quantitative restrictions on the move-
ment of goods. At first, it was commonly
believed that this provision, at most, pro-
hibited actual discrimination against out-
of-state goods. In two referral cases in
the 1970's, however, (Dassonville7 and
Cassis de Dijon**) the European Court
held that all "trade regulations" affecting
the movement of goods were potentially
subject to Article 30. As with the U.S.
Supreme Court before it, the European
Court then had to elaborate b<gh-on the
types of purposes for which states might
retain jurisdiction and on the limitations
on those powers - i.e. that they must be
reasonably related to the purpose and

not be discriminatory. The void created
by the absence of any direct power at the
Community level to regulate areas
thenceforth removed from state jurisdic-
tion was a driving force behind the 1992
program. This program encompasses
279 areas of economic activity and is
being achieved through the medium of
directives which, as explained later, act to
harmonize, or cause mutual recognition
of, state legislation. In more than just a
whimsical sense, the entire 1992 pro-
gram could be viewed as a vast European
"Commerce Clause".

More generally in Europe today there
is increasing discussion of something
called "subsidiarity". This doctrine would
apportion legislative power between
community and states in accordance with
a pragmatic appraisal as to where regula-
tion could be most appropriately admin-
istered.

In light of the above, the reader might
be forgiven for drawing the conclusion
that the Community is actually in transi-
tion from an international organization
to a full fledged federation. Indeed there
is growing support for a United States of
Europe in some quarters including such
eminences as Jacques Delors, President of
the Commission, and the German Chan-
cellor, Helmut Kohl. Yet even commit-
ted "Europeans" wonder about the wis-
dom of these proposals. The Community
legal system has served it and its member
states very well over the last few decades.
Its unique quality stems from the sup-
portive relationship that is required of the
authorities of the member states towards
the Community and the built-in compro-
mise procedures among the conflicting
interests of the member states.

The Interdependence of the Com-
munity and the Member States as the
Distinguishing Feature of the Com-
munity Principle.

The legislative process itself is perhaps
the most evident example of this interde-
pendence. The Council of Ministers, the
chief lawmaking institution of the Com-
munities, is made up of one government
representative of each member state. The
identity of such representatives will vary
according to the subject matter - foreign "
ministers, agriculture ministers, transport
ministers, and-so on. There is a perma-
nent secretariat and staff for the Council,
which usually meets in Brussels. The
Council thus has a sort of disembodied
existence independent of the physical per-
sons who meet under its aegis. It is an
"Institution" of the Community and has
standing before the European Court. It
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may be sued by its own members and by
the Commission (and quite frequently is).
The members are not directly elected but
are subject to the democratic process only
as elected members of their national leg-
islative bodies. The Presidency of the
Council is rotated around the member
states at six month intervals (a pattern no
doubt drawn from the practice of the U.N.
Security Council). There is, however, a
separate staff to serve the presidency, which
functions largely as a "troika" comprising
the next preceding and next succeeding
Presidents as well as the incumbent.

The Commission consists of 17
members. The Treaties provide that the
Commission members be chosen by
common accord of the member states
but it works a little differently from what
one might expect. The member states
have agreed that certain larger countries
should be entitled to nominate two
Commissioners, and smaller countries
get one apiece. Each government puts
up its own candidates, and it is rare that
a name is withdrawn as a result of oppo-
sition from other states. The President
and Vice Presidents also are chosen as a
result of informal allocation. At the same
time, the candidates must be persons
whose dedication to promoting the ide-
als of the Community is unquestioned.
Quite what the interest of the individual
states is in getting their share of the pie is
thus not immediately obvious. Indeed,
on occasions, an apparently tame nation-
al politician has become a Thomas
Becket full of fiery Euro-enthusiasm.
Lord Cockfield, the British Com-
missioner who inspired the 1992 pro-
gram, was just such a person and in-
curred the implacable wrath of his for-
mer Conservative colleagues.

The Commission usually has the role
of making proposals for legislation and will
consult all known interested parties before
drawing up a final draft. It must on many
occasions consult the Economic and Social
Committee, consisting of industry and
labor representatives. Proposals also are
promptly referred to a separate body
known as the Committee of Permanent
Representatives of the member states.
These Representatives do not change
(they are in the nature of Ambassadors)
and their job is to ascertain the views of
their governments, advance such views,
and, if possible, arrive at compromises
before the Council considers proposals.

The European Parliament is directly
elected by the people of the Community
but has no power itself to adopt or even
to propose legislation, at least in the for-

mal sense. It does however conduct com-
mittee hearings aimed at soliciting views
of all interested parties around the Com-
munity. The Parliament's role has in-
creased in importance as a result of the
changes brought about in 1987, in that it
has more opportunity to propose amend-
ments to proposed legislation, and those
amendments now carry more weight.
Parliament also does have the final say on
the budget, but has to operate within
strict confines on its discretion.

National parliaments regularly review

Disputes may be

settled in many

ways, there being

no "court system".

Recent events

show that trial

by battle

still flourishes.

proposals and make recommendations to
their governments as to how they should
approach the subject in Council.

This whole process may seem slow
and cumbersome and may be to blame
for the historically very slow progress on
even extremely technical matters such as
the content of a sausage or the noise
level of lawn mowers. It does, however,
reflect the essence of the Community:
processes designed to achieve consensus
among sovereign states are cemented by
the existence of institutions at the
Community level, institutions which are
at the same time to varying degrees sepa-
rate from the member states' govern-
ments but also dependent upon them.

Perhaps even more indicative of the
uniqueness of the Community system is
one of the types of legislation available to
Community institutions, known as a
directive. A directive, according to Article
189 of the EEC Treaty, is addressed only
to member states and is binding as to the
objectives it requires them to meet, while
leaving them free to choose the means for
achieving those objectives. The 1992
Single Market program is being imple-
mented almost entirely through direc-
tives, as are other Community policies,
such as environmental and social action.
The effect of legislating through directives
is to determine policy at the Community
level while leaving implementation to the

member states. Such an approach is by
and large alien to federal systems,
although the Federal government in the
United States uses state agencies directly
or indirectly to enforce Federal policy: for
example in the environmental area, state
agencies may be "delegated" to enforce
the objectives of federal legislation; and
the Federal government uses its financial
power to force states to secure observance
of Federally determined policies such as
the 55 and 65 mph speed limits.
However, the states in the United States
do not assume anything approaching the
role played by the member states of the
Community, for it is evident that the lat-
ter are required players in the process, not
merely optional ones.

While the above description of direc-
tives remains true for the most part, the
European Court has intervened to
change rather drastically the legal effect
of directives. Two strands of develop-
ment have become evident.

First, where a member state has failed
to implement a directive within its stated
time frame, it may be possible for an indi-
vidual to invoke the directive against the
member state if the member state seeks
to apply national law that is in conflict
with it (Van Duyn9. The member state
may not however, invoke the directive
against a private citizen if it is not itself in
compliance with the directive, nor may
one private citizen invoke it against
another.

Second, a duty arises under Article 5
of the EEC Treaty requiring the authori-
ties of the member states to facilitate the
achievement of the Community's objec-
tives and abstain from any action that
might impede the operation of Com-
munity law. The European Court has
extended the notion of "authorities" to
include the court systems and in so
doing has opened up a potentially much
more significant role for directives in the
application of national law. Where a
directive has been implemented, says the
Court, the courts of the member states
must construe national legislation in a
way that enhances the directive. Taken
to a logical conclusion, this approach
could mean that directives may be
invoked by anyone against anyone else
and take priority over conflicting nation-
al law. The closest analogy is probably to
think of each directive as a constitutional
type of law. National laws in the
Community may be inapplicable if found
in conflict with a directive in the same
way that, in the U.S., state laws are sub-
ject to the Federal constitution and will



be invalidated if found in conflict. With
this analogy the "Constitution" of the
Community becomes the sum total of
the Treaties and all Community direc-
tives, a curious and yet as it turns out,
practicable result.

A third major characteristic of the
Community system is found in Article
177 of the EEC Treaty. This article pro-
vides for the referral to the European
Court of questions' of interpretation and
validity of Community law that arise in
the course of proceedings before the
national courts. Such references may take
place at any stage in the national court
proceedings, while a national court of
last resort must refer. Thus the European
Court does not play the same role as the
United States Supreme Court. The pur-
pose of Article 177 is primarily to ensure
uniformity of application of Community
law by the national authorities. Again,
therefore, there is a recognition that in
the Community system, Community law
is essentially implemented at the national
level and not as a free standing system
formally separated from the legal systems
of the member states.

Finally, the 1987 changes also con-
firmed that the pursuit of the "ever clos-
er union" in non-economic matters was
likely to enhance perhaps the most re-
markable feature of the Community
phenomenon. Since 1971, the member
states had been progressively coordinat-
ing their foreign policies outside the
Community structure. The foreign min-
isters met at regular intervals and at least
twice a year the heads of government
met to set policy directions. These meet-
ings gradually became a fixed feature and
a need grew for some form of permanent
secretariat. The Single European Act
solidified these arrangements under the
broad heading of "European Political
Co-operation". At this point, one may
well ask, why did not the member states
assign these responsibilities to the Coun-
cil of Ministers? They did not, and for
this reason: the Council is a Community
institution but the States were not pre-
pared to assign non-economic issues to
the Community, for that would have
meant that the whole panoply of the
Community legal system would then
have descended upon them — complete
with the doctrine of Community su-
premacy and, most significantly, majority
voting. Instead, a parallel Council,
known as the European Council, was
established, comprising the heads of
government and the president of the
Commission.*0 Furthermore, when the

foreign ministers meet, they may act
under the "Political Co-operation" pro-
visions during a meeting of the EC
Council, so that the meeting changes its
character, depending on the subject mat-
ter.11 The Commission must be "fully
associated" with these proceedings and
there must be consistency with
Community foreign trade policy.12 The
Community Parliament must be kept
informed. Thus, the Community has
become a partner, with its own indepen-
dent interests, in the broader field of for-
eign policy.

The Community's Future
The tendency to limit the Com-

munity's integrative mechanisms to the
economic sphere is likely to become more
pronounced (in the short term, at least) as
a result of two Intergovernmental
Conferences that were convened in
December 1990 to negotiate economic,
monetary and political union. These
"ICG's" will probably produce heavily
compromised Treaties by the end of
1991. Economic and Monetary Union
will likely take the form of a two or three
step move to a single currency and the
creation of a European Central Bank, that
in all likelihood will be a full fledged
Community Institution answerable to the
Council of Ministers and perhaps also the
Parliament. Member States that presently
are unwilling to accept a single currency
will be allowed to put off a decision on
whether to participate. Recognizing the
greater responsibilities thus thrust upon
the Community, institutional changes will
likely result in more power going to the
European Parliament generally.

On the other hand, political union
probably will not be assigned to the
Economic Community but rather will
build upon the separate development of
the European Council where all action
must proceed unanimously. The struc-
ture is likely to focus more on harmo-
nized state action than transfer of
responsibility to an independent authori-
ty. The Member States are deeply divid-
ed on this issue, however, with some
insisting on more direct Community
authority over all foreign policy includ-
ing defense.

Mixed up with these considerations is
the issue of enlargement - with Sweden,
Austria, and Turkey already knocking on
the door for full membership (Sweden
has recently linked its currency to the
European Monetary System), and central
and eastern European States hoping anx-
iously for at least some form of associa-
tion leading eventually to full member-
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ship. The Community decision-making
structure could well break down if mem-
bership were to increase to 15 or 20
states, but should this problem be ad-
dressed now or later? If the Community
is true to form, the answer will be "yes".

The author is indebted to professor
John Murphy, Villanova University
School of Law, and P. Michael Walker,
an attorney with the DuPont Company,
for their comments and suggestions. All
errors and omissions are of course entire-
ly the author's responsibility.

James D. Dinnage, a law graduate of
Cambridge University, joined the British
subsidiary of the DuPont Company as
legal counsel in 1979. In 1985 he trans-
ferred to DuPont's Wilmington office,
where he now specializes in corporate and
securities law. He teaches European
Community Law at Villanova, and speaks
and writes frequently on that subject.
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Delaware Leads
in the United States as a
Corporate Domicile

1 he Honorable
Randy J.Holland presents

the Bar Association's Government
Service Award to Marie Schultie,

the Corporation's Department
Administrator

The following article will also appear in
the Japanese publication, Mergers & Ac-
quisitions Report.

A Japanese company that wants to ac-
quire a United States company or op-
erate a United States subsidiary typi-

cally forms a corporation in the United
States to act as its
vehicle. Under the
United States feder-
al system of govern-
ment, corporation
law, that is, the
body of law that
governs die creation
and internal gover-
nance of corpora-
tions, is, for the
most part, estab-
lished by the indi-
vidual states. Each
of die fifty states has
its own corporation
code to regulate its
corporate citizens.
Thus, in setting up
an acquisition or
operating company,
a business person

will have to decide where to incorporate
among the 50 United States. While a
small operating company or wholly
intrastate operation tends to incorporate
in the state of its principal place of busi-
ness, Delaware has long been viewed as
the most popular jurisdiction of incorpo-
ration for holding companies and multi-
state corporations.

Over 200,000 companies are now in-
corporated in Delaware, including more
than half of the 500 largest United States
industrial corporations. In fact, more
large companies have incorporated in
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Delaware than in all other states com-
bined. Delaware is die chartering state for
over 40% of the companies listed on die
New York Stock Exchange and for 37%
of the companies listed on the American
Stock Exchange. Since 1965, over 80% of
the companies changing their states of
incorporation have moved to Delaware.

Moreover, many acquirors, both
domestic and international, form Dela-
ware subsidiaries to accomplish acquisi-
tion transactions. Two prominent exam-
ples involving Japanese acquirors are
Sony/Columbia Acquisition Corp., a
Delaware subsidiary of Sony USA, which
was incorporated in September 1989 to
effectuate the acquisition of Columbia
Pictures, and Yamanouchi Acquisition
Corp., which was incorporated in Dela-
ware in March 1989 as a vehicle to ac-
quire Shaklee Corporation.
WHY DELAWARE?
Historical Development

The question many people, including
many Americans, ask is: why do so many
companies choose Delaware as their
domicile? In part, the answer is a matter
of historical accident. In 1896, Delaware's
neighboring state of New Jersey adopted
the first modern corporation law. A great
number of major interstate corporate
enterprises, such as Standard Oil (now
Exxon), Du Pont and U.S. Steel (now
USX), were incorporated in New Jersey.
In 1899, a group of New York lawyers
wanted to create an alternative to New
Jersey incorporation should problems
arise in that state. These lawyers persuad-
ed Delaware to enact the Delaware
General Corporation Law or, in short,
"DGCL". The DGCL closely paralleled
the then existing New Jersey statute.

In 1913, New Jersey's governor,
Woodrow Wilson, in a populist and re-
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forming mood, encouraged changes in
New Jersey's corporate code to increase
internal regulation and increase taxes.
The large companies reacted quickly:
within a few years, nearly all the major
New Jersey corporations had migrated
to Delaware. History knows Wilson as
the 28th President of the United States,
and a great supporter of the League of
Nations. Delawareans have good reason
to appreciate his achievements for one
additional reason.
Delaware Strives to Maintain Its Pro-

Delaware did not repeat Wilson's
mistaken foray into corporate reform.
Instead, Delaware retained its law in the
spirit in which it was enacted, and re-
fined it. As a result Delaware has contin-
ued to this day as the major corporate
domicile for larger American corpora-
tions. Delaware's continued success may
be attributed to three essential factors: its
flexible and current corporate statute; its
expert judiciary whose many considered
and consistent interpretations of the
DGCL over the years have imbued the
statute with certain and predictable
meaning; and the commitment on the
part of the State to promote Delaware
incorporations and service to its corpo-
rate citizens.
The Statute

Delaware has maintained the DGCL
as a practical and up-to-date statute. The
most comprehensive revision of the law
occurred in 1967, at which time the
statute was given a very careful review
and modernization. Most of the changes
further simplified procedural require-
ments for filing and record keeping.
Certain substantive changes made the
law the most advanced in the nation.
Examples of such changes were the elim-
ination of stockholders' preemptive
rights except when explicidy adopted by
the stockholders, the validation of inter-
ested director transactions that do not
injure the corporation, the broadening
of the power of corporations to indemni-
fy wrongfully accused directors, and the
facilitation of various forms of merger
transactions. Since 1967, with the excep-
tion of anti-takeover legislation and per-
mitted exoneration by stockholders of
directors for gross negligence, amend-
ments to the DGCL have been restricted
to fine tuning.

A group of skilled Delaware corporate
lawyers, representing the State's major
law firms, constitute a Corporation
Counsel which is vigilant in keeping the
DGCL current. The Council monitors

existing statutes, determines evolving
needs and, when required, drafts amend-
ments to the DGCL to recommend to
the State legislature. Proposed amend-
ments are reviewed and approved by the
Bar Association's Executive Committee
and introduced into the Delaware legis-
lature by a bipartisan group of State leg-
islators. Although debate takes place and
the legislature questions the Committee,
the credibility of the Delaware State Bar
Association is very high and the amend-
ments are usually adopted in the form in
which they are proposed.
The Expertise of the Court of Chancery

Efforts have been made in other
states to copy the DGCL and, in fact,
many of the DGCL's statutory provi-
sions are available in other states.
Indeed, Nevada has adopted the DGCL
outright, changing only its name. What
other states have not successfully dupli-
cated, however, and what remains per-
haps the most significant factor distin-
guishing the Delaware corporate law is
its expert judiciary, which has been called
upon to interpret virtually every provi-
sion of the DGCL and has done so in a
careful and consistent fashion. In a com-
mon law system, the existence of consis-
tent reliable precedent is of great impor-
tance, and most litigants in corporate
cases want sound, impartial, and pre-
dictable results.

Unlike most states, Delaware retains
the bifurcated court system extant in
England at the time of the American
Revolution. Delaware has both a law
court, with jurisdiction to decide claims
for money damages, and an equity court,
the Court of Chancery, empowered to
decide claims for equitable remedies,
such as injunctions and accountings, and
to decide disputes related to relation-
ships of special trust, such as fiduciary
relationships. Because directors and offi-
cers historically were considered fiducia-
ries for the stockholders and because
many corporate cases seek the equitable
remedies of injunctions or accountings,
over the years a number of corporate law
cases gravitated to the Court of
Chancery. In addition, an increasing
number of provisions of the DGCL
explicitly granted enforcement jurisdic-
tion to the Court of Chancery. From the
early 1900's until today, the Court has
written literally thousands of opinions
interpreting the DGCL and defining the
duties and obligations of directors.
These are far more corporate cases than
have been decided in any other state.

The Delaware Chancery Court now

consists of a Chancellor and four Vice
Chancellors. The judges are appointed
by the Governor of the State of
Delaware for twelve year terms and are
confirmed by the State Senate. There is a
long tradition of reappointing judges
who have achieved a reputation of com-
petence, upon the completion of their
first, or second terms. Upon taking office,
each judge, if not already steeped in the
tradition of the Court, the DGCL, and
case law interpreting it, rapidly becomes
so. Delaware's court of last resort is its Su-
preme Court. Members of that court,
too, are appointed by the Governor for
twelve year terms. Of its five justices, three
may be considered expert in corporation
law and the remaining two are quite
knowledgeable in the field. Both the
Court of Chancery and the Supreme
Court are experienced in deciding corpo-
rate matters and understand the national
impact of their decisions.

In contrast, in other states, corporate
questions go in the first instance to
judges who, because of the unity of
their court systems, must deal with con-
tract, tort, and criminal law claims as
well. The diversity of their dockets pre-
cludes the bench as a whole from devel-
oping the special expertise in corporate
matters that is found in Delaware. These
other states have a paucity of court
opinions interpreting their corporate
statutes, and, often, the judicial interpre-
tations that do exist do not afford the
same level of certainty and predictability
to practitioners using their corporate
codes. Other states also frequently have
elected judges who are highly political
in their outlook.

Moreover, unlike the judiciaries of
larger or more populous states with
more crowded dockets, Delaware courts
routinely provide prompt judicial resolu-
tion of corporate disputes. The courts
permit expedited treatment of many cor-
porate cases and have developed a facility
for dealing with complex corporate mat-
ters in a very short time. A great many of
the hostile takeover battles during the
1980's were decided by the Delaware
courts in an expedited fashion. For
example, in 1988, the British publisher,
Robert Maxwell, bid in an auction for
the sale of Macmillan Publishing
Company. When Maxwell, a victim of a
corrupted auction, initially lost the bid-
ding to Kohlberg, Kravis & Roberts
("KKR"), he filed suit in the Court of
Chancery. Through its expedited proce-
dures the Delaware court system heard
and resolved the dispute in just over one
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Delaware's Division of Corporations
strives to accommodate fast-paced cor-
porate transactions and is often the first
to offer innovations in corporate services.
The Division is the only state corporate
department that puts all corporate filings
on line immediately after they are filed
via a computer scanner. This allows for
more efficient access to and prioritizing
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Certain substantive changes made the
law the most advanced in the nation.
Examples of such changes were the elim-
ination of stockholders' preemptive
rights except when explicitly adopted by
the stockholders, the validation of inter-
ested director transactions that do not
injure the corporation, the broadening
of the power of corporations to indemni-
fy wrongfully accused directors, and the
facilitation of various forms of merger
transactions. Since 1967, with the excep-
tion of anti-takeover legislation and per-
mitted exoneration by stockholders of
directors for gross negligence, amend-
ments to the DGCL have been restricted
to fine tuning.

A group of skilled Delaware corporate
lawyers, representing the State's major
law firms, constitute a Corporation
Counsel which is vigilant in keeping the
DGCL current. The Council monitors

decide claims tor equitaoie remedies,
such as injunctions and accountings, and
to decide disputes related to relation-
ships of special trust, such as fiduciary
relationships. Because directors and offi-
cers historically were considered fiducia-
ries for the stockholders and because
many corporate cases seek the equitable
remedies of injunctions or accountings,
over the years a number of corporate law
cases gravitated to the Court of
Chancery. In addition, an increasing
number of provisions of the DGCL
explicitly granted enforcement jurisdic-
tion to the Court of Chancery. From the
early 1900's until today, the Court has
written literally thousands of opinions
interpreting the DGCL and defining the
duties and obligations of directors.
These are far more corporate cases than
have been decided in any other state.

The Delaware Chancery Court now

Moreover, uniiKe tne judiciaries or
larger or more populous states with
more crowded dockets, Delaware courts
routinely provide prompt judicial resolu-
tion of corporate disputes. The courts
permit expedited treatment of many cor-
porate cases and have developed a facility
for dealing with complex corporate mat-
ters in a very short time. A great many of
the hostile takeover battles during the
1980's were decided by the Delaware
courts in an expedited fashion. For
example, in 1988, the British publisher,
Robert Maxwell, bid in an auction for
the sale of Macmillan Publishing
Company. When Maxwell, a victim of a
corrupted auction, initially lost the bid-
ding to Kohlberg, Kravis 8c Roberts
("KKR"), he filed suit in the Court of
Chancery. Through its expedited proce-
dures the Delaware court system heard
and resolved the dispute in just over one
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month. The court condemned the auc-
tion process and awarded Macmillan to
Maxwell just before the KKR transaction
was to close. Other major expedited
cases resolved in this period include dis-
putes related to RJR Nabisco, Revlon,
Paramount/Time Inc., Unocal/Mesa
Petroleum, Polaroid, and many others.
Outside the takeover process, however,
most Delaware corporations do not find
themselves in litigation. The process of
decision in the litigated cases has so
refined the law that business planners
may usually order their affairs to avoid
law suits.
Delaware's Commitment to Serving Its
Corporate Citizens

As the DGCL and the Delaware judi-
ciary gained recognition among corpo-
rate practitioners nationwide, the State
itself recognized almost from the begin-
ning that the revenues derived from in-
corporation could become a vital part of
Delaware's economy. The State under-
took to support and promote the effi-
ciency of incorporation. Delaware's
Secretary of State developed an expert
Division of Corporations to serve Dela-
ware's corporate citizens. Delaware has
also sought to promote Delaware incor-
porations among international business-
es. To this end, the State employs repre-
sentatives in Tokyo, London, and the
Hague who serve as contacts for business
people interested in establishing Dela-
ware companies

The State has profited from the ef-
forts. Since 1967, the Division's annual
corporate franchise revenues have in-
creased from about $18 million to in
excess of $183 million, which represents
about 16% of the state's total budget.

Delaware's Division of Corporations
strives to accommodate fast-paced cor-
porate transactions and is often the first
to offer innovations in corporate services.
The Division is the only state corporate
department that puts all corporate filings
on line immediately after they are filed
via a computer scanner. This allows for
more efficient access to and prioritizing
of corporate documents. So that filings
may be handled promptly, the Division
is staffed from 8:00 a.m. until midnight.
Corporate documents may be cleared in
advance to insure that they are accept-
able for filing and may be filed by facsim-
ile. The Division also offers a "Special
Service Department" that guarantees
same-day or next-day service.

The Division insures that the simple
incorporation process set out in the
DGCL may be accomplished quickly.

Introductory Offer For 1st Time Buyers!

Buy 2 Corporate Kits...
Get a Third Kit FREE!

Delivered in 24 Hours!
As a first time buyer, we are so confident you will like our next day
service, we are giving you the third kit FREE after you have
purchased 2 kits. And, we will get it to you within 24 hours.
Just call or fax in your order before 2:00 PM EST, and you will
have your corporate kit(s) on your desk the next day . . .

G U A R A N T E E D !
'Two kits must be purchased within one year to receive the third kit for free.

| EACH KIT INCLUDES: • Corporate Seal & Pouch • 20 Custom-
Printed Stock Certificates • Stock Transfer
Ledger • 50 Blank Sheets for Minutes and

By-Laws • Special Forms Section with
Complete IRS Requirements for Sub-

Chapter S, Election Requirements, Medical
and Dental Reimbursement Plans, Section

1244 Forms, IRS SS4 Forms

Gorpcx:
CORPEX BANKNOTE COMPANY. INC.
480 CANAL ST.. NEW YORK, NY 10013

CALL TOLL FREE

1-800-221-8181 I
FAX TOLL FREE I

Vv 1-800-826-7739 [

ENCLOSE CORPORA TEINF0RMA TI0N WITH CHECK DE

Corpex Banknote Co.. Inc. D Sid. Kit $52.00 D Deluxe (78.00

480 Canal St., NY, NY 10013 • Heavy Duty (69.00 D Special (66.00
D Prlntid Mlnuln C By-Liwi (3.00 A d i ! O Overnljltl Delivery (1.00 Adtfl.

Name

Address Phone

City State -

D Check End. D MC • Visa • Am.Exp. • Exp. Date .
Account No.
Signature

Important: Credit Card orders must be accompanied by your full signature.

Tokyo Health Spa
TO RELIEVE STRESS AND PAIN

Swedish Massage • Shiatsu • Accupressure
Dry Sauna • Hot Tub

Fitness Equipment Available • Certified Technician
Monday - Saturday (Call for appointment)

1505 N. DuPont Hwy. Rt. 13, New Castle, DE

302-323-0828
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3RD &
MARKET STS.

'wiLMINGTON

655-7166

BERGER
BROS, INC

Prepare for a new
career opportunity...

Legal Assistant
Certificate Program

• Convenient
Wilmington
Campus location
Evening classes

Can be completed
in 18 months
Designed for part-
time students

Call for a program brochure:

302/573-4435
lU UNIVERSITYO/DELAWARE

CiilteiNTINUING EDUCATION
Trie University of Delaware is an Equal Opportunity University.

Corporations are incorporated by "incor-
porators", who, under the DGCL, may
be natural persons, partnerships, associa-
tions, or corporations. Incorporation is
accomplished by filing a certificate of
incorporation, signed by the incorpora-
tor(s), with the Division of Corporations.
The certificate must include, among
other things, the name and address of the
corporation's "registered agent". A regis-
tered agent acts as the corporation's
agent in Delaware and is the only
Delaware presence that a corporation is
required to have. The agent is authorized
by the DGCL to accept service of legal
papers for the corporation. Most
Delaware corporations that operate out-
side the State engage one of the many
professional registered agents who oper-
ate in Delaware.The Corporation begins
its existence on the day the certificate is
filed. The incorporators may then meet
to adopt bylaws, elect directors and do
any other further acts to perfect the
organization of the corporation.

The reasons for Delaware's preemi-
nence in corporation law are largely
institutional. In an area in which results
frequently confuse and concern business
people, Delaware is an island of efficien-
cy, competence, and predictability. Of
course, any institution is subject to criti-
cism and Delaware's legislature and judi-
ciary have received their share, some of it
valid. Because the corporation law is so
important to the state and its economy,
Delaware heeds its critics and makes ap-
propriate reforms. Time is the best test
of an institution and, over time, Dela-
ware's law has earned respect and emula-
tion. Such success is not dramatic but
the result of careful, conservative, long
time attention.

Mr. Ward is a partner and Ms. Kelly an
associate in the Wilmington, Delaware
office of the international law firm of
Skadden, Arps, Slate, Mcagher &Flom.
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E. N. CARPENTER, II

Defining Your Horror's
Honor
New Delaware Code of Judicial Conduct

I1 he Model Code
imposes an amazing set

of restrictions on
judicial activity.

I n public life the tide of morality and
ethics appears to be creeping even
higher, notwithstanding the occasional

scandal in prominent places, and, as time
passes our public officials are held to

stricter and more
demanding standards.
There are Codes of
Ethics for legislators,
new financial disclosure
requirements for politi-
cal executives, and elab-
orate and complex con-
flict of interest rules. All
these developments and
many more reflect the
higher expectations of
the general public. This
trend has extended to
judges, with some
recent and dramatic
developments. The
most significant is the
action of die American
Bar Association at its
Annual Meeting last
August; the Association
adopted a Model Code
of Judicial Conduct,
updating the previous
Model Code prepared
in the early 1970s,

which was the basis of Delaware's current
Rules set forth in The Delaware Judges'
Code of Judicial Conduct. In over thirty
tighdy packed and densely worded pages
the conduct requirements imposed on
judges both on and off the bench are
spelled out in detail.

Following the American Bar Asso-
ciation action, the Delaware Supreme
Court, late in 1990, appointed a Dela-
ware Code of Judicial Conduct Study
Committee headed by Justice Bandy J.
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Holland. The Committee includes both
judges and lawyers.1 Thus Delaware,
long a leader in many branches of the
law, is once more about to set an exam-
ple for other States in being among the
first (if not the very first) to consider the
current Code in light of the new Ameri-
can Bar Association Model Code.

At the Delaware Judicial Conference
on December 6, 1990, all of die judges
of the State had an opportunity to hear a
full discussion and critique of die Model
Code by Francis Zemans, Executive
Director of the American Judicature So-
ciety, Gerald Stern, Administrator of the
State of New York Commission on Ju-
dicial Conduct, and Peter Mozer, of the
ABA Commission that drafted the new
Model Code. Since then the Committee
has been meeting in sessions to review
intensively and line-by-line the proposed
changes in our existing Code.

It is somewhat surprising diat Delaware
on this occasion is taking the lead in study-
ing the Model Code of Judicial Conduct,
because diis State has been fortunate to
have a judiciary that is the envy of both
lawyers and litigants from many other
jurisdictions marred by judicial scandals,
corruption trials of judges, and a low qual-
ity of judicial performance. Indeed, Court
decisions interpreting our Judicial Code
are very few indeed in Delaware, and apart
from a few rather well-publicized matters
involving Justices of the Peace and some
ancient cases involving a couple of judges
of the Municipal Court, the record in
Delaware is exemplary.

The superb performance of our judi-
ciary is a tribute to Governors of both
parties who, over the years, have taken
special care in making their nominations
for judicial office, recognizing that their
appointments will continue to reflect the

Illustration by Robin Jareaux


