
e Bill of K

>1 PUBLIC*

DBA4/RE&4R
FOUND4DON

txon XL

$3.00 Winter 1991

* " « « * * of a free State, the r*ht oUhl peopi.

\ Amendment. IM .
consent;

— —
OF

MM
it y

V

T'fM':

mless'
servi •

ed shal
edv whic

^confronted
Counsel fo

MU

exami

<;U

1 2

>i*c t r ia

ve t

endlm
•1?

IJ».

1 5



All This Is Free
With A Value
Banking
Account.

No transaction fees

No annual fees

Free traveler's checks

Free checking

With a $3,000 balance in an Instant Access Savings account, or a total of $10,000
in any combination of savings or CDs, everything you get with a Value Banking account from
Wilmington Trust is free.

Simply maintain these balances and pay no monthly charges for Regular or Interest
Checking. You also get free personalized checks. And there are no annual fees for your choice
of a MasterCard® or a VISA® account or a Stand-by Credit Line.* You pay no transaction fees
for your MAC® card. You receive a free $20 safe deposit box,** plus free certified checks,
Treasurer's checks, money orders, as well as Pay-by-Phone and telephone transfer services.

All in all, a Value Banking account is invaluable. Come into any Wilmington Trust
office or call 652-BEST to find out more about Value Banking.

WILMINGTON TRUST
MEMBER FDC

We Only Answer To You.
•Subject to normal credit approval. "Subject to availability.
From southern Delaware call toll free 800-752-BEST; outside Delaware call 800-523-BEST.



The!
Uxus SC 400

Sport Coupe

'n late November, 1991,
The Relentless Pursuit Of Perfection
begins in Wilmington.
For information and orders
call (302) 427-4400. 2100 Pennsylvania Avenue



Meflon Custom Bankers make house calls.
And office calls. And club calls. And yacht calls.

And so on. And so on. The truth is that we'll meet you anywhere you want
to discuss your finances. At your convenience.

That's what Mellon Custom Banking is all about. One person—your
personal banker—responding quickly and confidentially to your
banking needs.

Because if you have a six-figure income or a seven-figure net worth,
you're ready to move beyond conventional banking. With Mellon Custom
Banking, you're entitled to greater credit flexibility, as well as services
like personal investment guidance and expert estate planning.

Custom Banking—designed specifically to make you feel special.
Because at Mellon, you are.

For more information, call Helen Zumsteg at (302) 421-2315. Or write to
her at Mellon Bank (DE), Custom Banking Division, Tenth and Market
Streets, 2nd floor, EO. Box 8888, Wilmington, DE 19899.
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OMEGA MEDICAL CENTER • OMEGA MEDICAL CENTER • OMEGA MEDICAL CENTER

DON'T USE YOUR COMPANY'S
OCCUPATIONAL HEALTH

DOLLARS TO DRAG ALONG
SERVICES YOU DONpT

•&•••

You don't need eight floors of expensive hospital. Or
operating rooms. Or 24 hour-a-day emergency care. What you do
need is affordable industrial, occupational and corporate health
packages tailored to your company.

For five years, Omega Medical Center has been providing
low-cost, customized health packages for over 170 national and
area companies. We offer > physical examinations (including
pre-employment, executive, DOT, periodical and workmen's
comp) >• EKG and stress testing >• drug screening > radiology
> lab studies > pulmonary function >• asbestos screening with
class B readings >• respirator certification >• vision testing and
>• audiometry. Our professional staff is also familiar and effective
with government and OSHA regulations.

Omega Medical Center has skill, experience and facilities
located all under one roof. Pick up the phone and call Deirdre
O'Connell at 302 / 368-5100 to see what Omega Medical Center
can do to eliminate the drag on your company's dollars.

Ask about our mobile testing and on-your-site services.

Omega Medical Center
Omega Professional Center • 15 Omega Drive, Building K • Newark, DE19702
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DESIGNS COPY • PRINT

aipnagrapnics LITIGATION COPYING
Confidential • Conscientious • Quick and Accurate

Pick Up and Delivery
Plus:

Quality multi-color printing. Color copying. Desktop publishing. Fax service
and much, much more!!

You Can't Duplicate Our Service!
3801 Kennett Pike • Greenville Shopping Center • Wilmington, Delaware

(302) 656-6555 • Fax (302) 656-4904
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If Time Equals Money, it Pays
to Spend it Wisely.

' hen too many demands on your time keep you
from effectively handling your financial affairs, it is
time you realized the advantages of a Delaware Trust
Private Banker.

Delaware Trust devel-
oped the first Private
Banking Division
in this region over a
decade ago; provid-
ing clients with the
utmost in sophisti-
cated banking services
and confidentiality.
Many prominent
families throughout
Delaware and the
United States have
benefited from our
seasoned approach.

Our Private Banking
Officers make it their
business to know and
understand the needs
of our clients, provid-
ing a personalized plan to assist in achieving your
financial goals.

Acting as liaison with all divisions of the bank, your
Private Banking Officer affords you the convenience of

one bank, one contact. Also, a bank within a bank,
our Private Banking Division offers you exclusive access
to a special suite of offices, along with your own teller

to assist in conduct-
ing your banking
transactions.

We are at your ser-
vice anytime of the
day or night; wherever
and whenever you
need us. In fact, we
are there even when
you are not. While
out of town on busi-
ness or vacationing
abroad, your Private
Banking Officer can
tend to your Delaware
Trust financial mat-
ters in your absence.
And we respond
quickly should any
complex financial
situations arise.

Clock courtesy of Hagley Museum and Library.

Not everyone requires this extraordinary attention and
highly personalized service. If you are someone who
equates time with money, contact our Private Banking
Division at (302) 421-7450.

Where people make the difference"

DELAWARE TRUST
Member FDIC



DITOR'S PAGE

O n December 15,1791, upon ratification by the eleventh state, the first ten amendments, known as the Bill of Rights,
became a part of our Constitution. Adoption did not ensure the end of injustice. People, by reason of their color, still
were dragged from their homes in chains and driven into slavery, and people, by reason of their sex, still were denied the
power to vote.

The Bill of Rights remains as relevant today, 200 years later, as it was then. With our Founders, we maintain that cer-
tain truths are self-evident, and we remain committed to them.

This issue of DELAWARE LAWYER has been devoted to the Bill of Rights not only as a formal celebration of those truths
but as a testament to our determination to bring them closer to reality for everyone. As Guest Editor of this issue, and as the
President of our Bar Association, I recommend that message offered in these pages.

As did the signers of the Declaration of Independence, each generation must bear the exquisite burden of eternal vigi-
lance and, if need be to sustain our heritage, "mutually pledge to each other our lives, our Fortunes and our sacred
Honor". We owe no less.

Harvey Bernard Rubenstein

Fast Hardware - Powerful Software
Get it Together!

Introducing the total Windows computing solution.

• Intel 80386SX processor
• 20 MHz processing speed
•4MB RAM
•89 MB hard disk drive
• 5.25" & 3.25" floppy drives
• Super VGA monitor

« • MS DOS 5.0
•Windows 3.0
• Microsoft Mouse

The
Microsoft
Office

• Microsoft Word for Window.
A powerful word processing program.

• Microsoft Excel for Windows.
A stunning presentation graphics program.

• Microsoft Mail windows Work station.
An electronic mal solution for PC networks.

Ease, power and speed. That's the total Windows computing system.

MICRO MflSTHtf
188ouldenGrcte

N«5W Costle. D€ 19720
325-5500

Call for training
sessions on all

Microsoft applications.
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Is your
escrow account system
more 1891 than 1991?

If the escrow account system in your real estate or law firm hasn't
changed for as long as you can remember, here's some good news.

Bank of Delaware's Escrow Account System is specifically designed
to save your firm a significant amount of time and money.

Enough to make you wonder how you managed any other way.

The account is based on a one statement system. By using one
master checking account, individual escrow money market

accounts are opened in the name of each of your escrow clients.
And your single monthly statement—detailing the activity on each

individual account—all but eliminates escrow bookkeeping.

Day-to-day transactions can be handled over the phone or by courier
delivery. At year end, 1099 forms are mailed directly to your clients,
not you. The system is automated to ensure the highest degree of

accuracy. Plus, each individual account is FDIC insured up to $100,000.

For more details, call 429-7130 in New Castle County;
1-800-292-9603 in Kent and Sussex Counties or visit any one of

our convenient branch locations.

A PNC BANK

Member FDIC
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THE
DISTRUST OF

FREEDOM:
A DEMOCRATIC

PARADOX

AMERICANS' ATTITUDE TOWARD THE
Bill of Rights is paradoxical. On the one hand,
we rank it with the American flag and apple pie as
a core symbol of national identity and pride.
What could be more patriotic, after all, than
championing a document that is integral to our
government, without which our very Constitu-
tion might not have been ratified? Moreover,
Americans justifiably are proud of the important
world-wide impact that the Bill of Rights recently
has been exerting, as an inspiration and model for
new movements toward democracy and human
rights all over the globe. To celebrate the Bill of
Rights bicentennial in 1991, the Philip Morris
Company has been taking one of the remaining
original copies of this document on a cross-coun-
try tour, and it has attracted large and enthusias-
tic audiences everywhere. Americans throughout
the land thus seem eager to pay homage to what
they apparently regard as a semi-sacred text.

On the other hand many Americans seem to
regard the actual enforcement of the Bill of
Rights with some skepticism. More disturbingly,
too many Americans have made the startling sug-
gestion that those who seek to enforce the Bill of
Rights not only are not patriotic, but, to the con-
trary, actually unpatriotic. It is particularly dis-
tressing that this seemingly astounding assertion
has been made by some government leaders,

including the current President of the United
States. During the 1988 presidential election
campaign, then Vice President George Bush
repeatedly insinuated that then Massachusetts
Governor Michael Dukakis was unpatriotic for
actions that reflected Dukakis's respect for the
Bill of Rights.

For one thing, candidate Bush attacked
Dukakis's veto of a Massachusetts statute that
would have required public school teachers to lead
classroom salutes of the American flag. Yet Duka-
kis's veto was based on his upholding the First
Amendment. Consistent with the Supreme
Court's landmark decision in West Virginia Board
of Education v. Barnette. Dukakis recognized that
to compel all teachers to profess allegiance would
violate their freedom of conscience. In the
Barnette case, which upheld the freedom of
Jehovah's Witness school children to refuse to
salute die flag in light of their religious objections,
the Supreme Court endorsed the First
Amendment's central guarantee of free thought in
these often quoted, stirring words:

If there is any fixed star in our constitu-
tional constellation, it is that no official,
high or petty, can prescribe what shall be
orthodox in politics, nationalism, religion,
or other matters of opinion or force citizens
to confess by word or act their faith therein.

ILLUSTRATION BY TROY THOMAS
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These moving words have inspired in
generations of Americans a deepened
respect for the ideas and ideals of free-
dom that are symbolized by the flag —
in other words, deepened patriotism.
Therefore, in insisting that the
Massachusetts legislature comply with
this Bill of Rights edict, Michael Dukakis
was showing himself to be a true patriot.

To the contrary, George Bush re-
vealed a lack of understanding and re-
spect for the values of individual liberty
that are symbolized in our nation's icon
both in his criticism of Dukakis's veto
and in his subsequent efforts to overturn
the Supreme Court's decision in Texas v.
Tohnson. In that case the Court held
that the First Amendment protects the
right to burn the American flag as an
expression of political protest.

George Bush immediately denounced
the decision and called for a constitutional
amendment to limit the scope of the First
Amendment, to make an exception for
flag burning. He thus advocated what
would have been the first truncation of the
Bill of Rights in any respect since its ratifi-
cation. Moreover, President Bush sought
to deal a particularly devastating blow to
the Bill of Rights: to limit the expression
of political dissent. Such expression long
has been viewed as at the heart of the free
speech guarantee, which is itself widely
considered to be a "preferred freedom," of
supreme importance among the Bill of
Rights pantheon. Most ironically, Presi-
dent Bush characterized his recommenda-
tion as a gesture of patriotism, and many
citizens and public officials who supported
this effort to curtail the First Amendment
sounded the same allegedly patriotic
theme. They clearly had forgotten the
principle, which is often attributed to
Thomas Jefferson, that "Dissent is the
highest form of patriotism."

Another respect in which candidate
George Bush inverted patriotic values —
by suggesting that it is patriotic to
undermine the Bill of Rights, and unpa-
triotic to defend these rights — was in
his attacks on Michael Dukakis's mem-
bership in the American Civil Liberties
Union (ACLU), and thus on the ACLU
itself. It is appalling that Bush was able
to depict as a liability his opponent's
support of an organization dedicated to
enforcing the Bill of Rights for all. To
the contrary, such support should be
viewed as an asset. Indeed, it is useful to
recall, Michael Dukakis regarded it as
such; he is the one who brought his
membership to public attention during
the campaign, proudly boasting that he

was a "card-carrying member" of the
ACLU.

To be sure, as the head of this organi-
zation, which prides itself on defending
freedom of thought and expression —
including for dissenters — I am hardly
arguing that all ACLU policies unques-
tionably set forth the only correct way of
interpreting the Bill of Rights. There-
fore, I would be no more offended by
George Bush's criticism of particular
ACLU policies than I am by dissenting
opinions from specific Supreme Court
constructions of Bill of Rights provi-
sions.

Reasonable people who support the
general libertarian philosophy of the Bill
of Rights may differ about particular is-
sues concerning the interpretation and
application of a certain Bill of Rights pro-
vision in a specific context. Indeed, there
are spirited debates and disagreements
about these issues within the ACLU itself.
The ACLU's policies are adopted pur-
suant to National Board debates, which
are always lively and virtually never result
in unanimous votes. To the contrary,
many ACLU policies result from closely
divided votes. Accordingly, even the top
leadership of the ACLU itself includes
many dissenters from many policies.

What is troubling about George
Bush's attack, though, was its broad-
gauged nature. Although he criticized
particular ACLU policies, he did so in
the context of impugning the organiza-
tion in general, and thus seeking to dis-
credit its overall goal of enforcing the
Bill of Rights. Bush would be hard-
pressed to deny support for the innu-
merable uncontroversial policies in the
ACLU's Policy Guide which set out
conventional understandings of liberties
guaranteed in the Bill of Rights. Instead,
though, he chose to mention only a few
policies (out of approximately 500) with
which he disagreed and which were like-
ly to be unpopular or controversial with
the public. By his disagreement with
these selected policies Bush sought to
disparage the ACLU in general. This
approach is the equivalent of singling
out several of the Supreme Court's most
controversial decisions enforcing the Bill
of Rights in support of an effort to dis-
credit the Supreme Court and the Bill of
Rights in general.

What accounts for the disparity be-
tween the two strains in the prevailing
American attitude toward the Bill of
Rights that I have just described: on the
one hand near reverence, but on the
other hand, hostility? I think the discrep-

ancy results from the distinction between
an abstract view of the Bill of Rights and
a specific one, between a conception of
the Bill as enunciating some general pre-
cepts and the view that it actually guar-
antees particular freedoms in concrete
current contexts. In short, many
Americans support the Bill of Rights as
an expression of disembodied ideals, but
are suspicious of it as a charter for action.
In the remainder of this article, I will
outline three major aspects of the con-
troversy surrounding the Bill of Rights in
its actual application. By showing the
misunderstandings that underlie wariness
about enforcing the Bill of Rights, I
hope to counter this attitude.

The first, most basic, element in the
widespread misunderstanding of the Bill
of Rights is straightforward ignorance.
Public opinion polls consistently show
that an alarmingly high percentage of
the general population is simply not
familiar with the Bill of Rights. When its
provisions are read to them, not only do
they not recognize the terms as being
incorporated in the American
Constitution, but, even worse, many
assume that these terms come from a
very un-American document, such as a
Communist tract. For example, an edito-
rial in the San Diego Union noted that
in a recent public opinion poll,

59 per cent of Americans could
not identify the Bill of Rights.
Many pundits doubt whether the
American people would even ratify
those liberties if they were put to a
vote today. In fact, some Ameri-
cans would gladly dispense with
many of the liberties contained in
the Bill of Rights.
The broad public lack of understand-

ing of the Bill of Rights generally also
applies to specific Bill of Rights provi-
sions. For example, to commemorate the
200th anniversary of the First Amend-
ment, the American Society of News-
paper Editors commissioned a survey of
public opinions about free speech.
Virtually all respondents expressed a gen-
eralized belief in free speech, but sub-
stantial numbers "understood" free
speech as not protecting expression con-
cerning numerous controversial or sensi-
tive subjects. In short, many respondents
believed in the abstract idea of free
speech but not in actually enforcing it.

For example, when asked if the press
should be free to criticize political lead-
ers, 22% said such criticism should never
be protected and 41% said it should be
only protected sometimes. As another
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example, during the Persian Gulf War,
43% said that press opposition to the
U.S. position and support for a foreign
government's position should never be
protected. Yet virtually all the respon-
dents who did not think the First
Amendment sheltered these critical views
on central public policy issues — which
die courts consistently have held to be at
the core of First Amendment-protected
speech — also described themselves as
believing in free speech! Thus, when
people say they believe in free speech,
diey are not referring to the concept of
free speech enshrined in the First
Amendment and consistently enforced
by Supreme Court Justices with widely
varying constitutional philosophies.

Even putting aside the fundamental
problem that too many Americans are lit-
erally unfamiliar with the terms and
meanings of the Bill of Rights, there is a
second important aspect of the misunder-
standing surrounding this document.
Many people believe that the Bill of
Rights should protect diem — and peo-
ple like them — but not others. This type
of misunderstanding is often leveled at the
ACLU's efforts to enforce the Bill of
Rights. No one ever asks why we defend
free speech in general. However, we fre-
quently are asked why we defend free
speech for a particular person or group.
Why, people inquire, does the ACLU
advocate the right to make particular
nasty, offensive, wrongheaded, and re-
pugnant statements? The answer is sim-
ple: because only those statements are the
targets of censorship. Nice, correct, un-
controversial statements are almost never
subject to censorship, and hence rarely
require express invocations of the First
Amendment. As we often explain, in an
important sense our real client is not the
particular speaker who utters the offensive
words that prompt government attempts
to stifle them. Rather, in essential respects,
our actual client is the Bill of Rights itself,
as well as all Americans, since they all ben-
efit from a climate of freedom.

The foregoing ideas are often encap-
sulated in the notion of the "indivisibili-
ty" of rights. In other words, if freedom
of speech is denied to any idea, any
speaker, or any group, then it is not safe
for any idea, any speaker, or any group.
Once the government is given power to
decide that a particular idea is too ex-
treme or dangerous or offensive to de-
serve protection, then that power can be
unleashed against any other idea.

Just as a decision that particular free
speech is unprotected will constitute an

adverse precedent, permitting the sup-
pression of other speech, so too, a deci-
sion that certain speech is protected con-
stitutes a positive precedent that will shel-
ter other speech. What is viewed as
extreme or dangerous or offensive varies
enormously from time to time and from
place to place. Therefore, a decision pro-
tecting speech that conveys a particular
message can be used to shield speech that
conveys a diametrically opposed message.

For example, in decisions issued dur-
ing the 1930s and 1940s, the Supreme
Court protected speech expressing racial
bigotry by speakers whose views were
abhorrent to many listeners. For exam-
ple, in Terminiello v. Chicago, the Court
protected attacks on racial and political
groups diat were well represented in the
Chicago neighborhood where the
speech occurred, thus profoundly upset-
ting and angering many listeners. In the
1960s, Terminiello and other similar
cases were cited as precedents by judicial
decisions that protected the free speech
rights of Martin Luther King and other
civil rights leaders, who conveyed their
anti-bigotry messages in segregated
Southern towns, thus profoundly upset-
ting and angering many listeners.

The Supreme Court repeatedly has
reaffirmed the idea of the indivisibility of
speech, most recendy in the two deci-
sions that upheld the right to burn the
U.S. flag to express political protest, in
1989 and 1990. Significantly, those
opinions were joined by Justices who
spanned the Court's ideological range,
from Justice Brennan at the liberal end to
Justice Scalia at its conservative end. This
unusual alliance underscores that support
for a content-neutral enforcement of the
Bill of Rights is not peculiar to any partic-
ular view of constitutional philosophy,
but can fairly be described as inhering in
die constitutional philosophy itself. Thus,
the ideologically disparate Justices who
joined in both rulings declared it "a
bedrock principle" that speech may not
be censored because of disagreement
with or disapproval of the ideas it
expresses.

Despite the fact that the Supreme
Court so consistently has protected
speech that audiences have found to be
abhorrent or offensive, many members
of the public — perhaps most — believe
that some speech with which they dis-
agree should be censored. Conversely,
most people become advocates of free
speech in the context of seeking to pro-
tect certain speech with which they
agree. Recendy, for example, free speech

principles have been actively espoused by
many conservatives who have not other-
wise been notable free speech champi-
ons. Many conservatives view the "politi-
cally correct" or "PC" movement on
university campuses as threatening the
expression of conservative views. There-
fore, in order to protect those expres-
sions, they rely on free speech principles.

Perhaps die most prominent example
of this phenomenon is President Bush.
As described above, he repeatedly has
criticized the reliance on free speech
guarantees to protect the expression of
political and religious dissidents. How-
ever, during a commencement address at
the University of Michigan last spring, he
strongly supported free speech guaran-
tees to protect mainstream conservative
views.

Another example is the arch-conser-
vative Congressman Henry Hyde
(Republican of Illinois), who was a sup-
porter of the proposed constitutional
amendment to prohibit flag burning as a
political protest. However, this year,
Congressman Hyde sponsored the
Collegiate Speech Protection Act, which
would have precisely the opposite effect:
expanding the scope of the free speech
clause, rather than narrowing it. This
commendable Act, which the ACLU
enthusiastically endorses, would extend
free speech protection to students at pri-
vate colleges and universities. In effect, it
would make the First Amendment appli-
cable to those students, although the
Amendment itself is directly applicable
only to students at state schools, because
of the state action doctrine.

Consistent with die ACLU's non-par-
tisan, non-political nature, I want to un-
derscore that I do not single out only
conservatives or Republicans to illustrate
my point that people are more enthusias-
tic about protecting free speech for those
who share their views. The point is a gen-
eral one, and I could easily illustrate it
dirough examples drawn from the ranks
of liberals or Democrats too. For exam-
ple, on the very day when I joined Con-
gressman Hyde at a press conference to
announce the ACLU's support of his
Collegiate Speech Protection Act, I had a
meeting with the liberal Democratic
Senator, Ted Kennedy, in which Senator
Kennedy questioned the ACLU's defense
of a type of speech that he found prob-
lematical: tobacco advertising. Consistent
with his goal of regulating the sale of
tobacco products in order to promote
public health, Senator Kennedy was con-
sidering limitations on the advertising of
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