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Your associate likes the look of the firm’s benefits,
your junior partner likes to look after his investments,
and you’d like to look into rollovers.

You’re definitely doing somethmg different
with this year’s bonus.

“The firm s ready for a new computer system.
‘And aloan to pay for it.

And you need to arrange a mortgage for the vacation cottage
that you signed a contract on over the weekend.

It’s time you talked with a private banker
trom Wilmington Trust.

We understand the special financial requirements of attorneys who want to make the
most of their firms for themselves and their families. :
. The private bankers at Wilmington Trust are talented professmnals who can coordinate
_ customized credit and insurance arrangements, provide estate planning, manage investments
and develop tax-advantaged retirement bénefit plans.

If you are among those actively building substantial assets, call David Ernst in Prlvate .
Banking at (302) 651-8855.
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Four years of college, three more

in law school, eight exhausting
years as an associate and finally
YOUI' Ilame’S OH the dOOl’. Ifthere’sanyjusticé,you’ve

earned the right to a long and successful career. No one understands this better than Jamison.
For 54 years we’ve dedicated ourselves to protecting members of the legal profession. Over
20,000 lawyers and judges elect Jamison’s professional liability programs, Because we understand

the commitment and investment of men and women like you. ‘E& M E S @ N

Call Jamison. And safeguard your career along with your good name. Insure it well.
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Herbert L. Jamison & Co. 1.800-JAMISON
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If Time Equals Money, it Pays

Private Banker.

Delaware Trust devel-
oped the first Private
Banking Division
in this region over a
decade ago; provid-
ing clients with the
~ utmost in sophisti-
cated banking services
and confidentiality.
~Many prominent
families throughout
Delaware and the
United States have
benefited from our
seasoned approach.

Our Private Banking
Officers make it their
business to know and
understand the needs
of our clients, provid-

financial goals.

When too many demands on your time keep you
from effectively handling your financial affairs, it is
time you realized the advantages of a Delaware Trust

ing a personalized plan to assist in ach1ev1ng your

Acting as liaison with all divisions of the bank, your
Private Banking Officer affords you the convenience of

to Spend it Wisely.

one bank, one contact. Also, a bank within a bank, .
our Private Banking Division offers you exclusive access
._to a spec1al suite of offlces along with your own teller -

Clock courtesy of Hagley Museum and Library.

to assist in conduct-
ing your banking -
transactions.

~ Weareat your ser-

vice anytime of the
day or night; wherever
and whenever you
need us. In fact, we
are there even when
you arenot. While
out of town on busi-
ness or vacationing
abroad, your Private
Banking Officer can
tend to your Delaware
Trust financial mat-
ters in your absence.
And we respond
quickly should any
complex financial
situations arise.

Not everyohe requires this extraordinary attention and

highly personalized service. If you are someone who

Division at (302) 421-7450.
Where people make the difference-

| ]
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Member FDIC

equates time with money, contact our Private Banking
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ANY CORPORATE TRAVEL AGENCY
CAN GET YOU FROM HERE TO THERE.

Delaware Travel Agency also gives you
personal service all along the way.

Sure, we get you convenient flights and accommodations. And
we can even get you savings of up to 30% off regular coach airfares.
And discounts of up to 35% off standard hotel rates.

But best of all, we're a local travel agency who understands how
your company does business. We'll work closely with you to make every
aspect of your travel process smoother and more efficient.

And we’re an American Express® Business Travel Service
Representative. That’s why we can offer extraordinary services like a
24-hour emergency reservations hotline. And over 1,400 worldwide
Travel Service Offices. '

Give us a call at 479-0200. With us, you're not just another

customer .
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O THE EDITOR

Harvey Bernard Rubenstein, Esquire
903 French Street
Wilmington, DE 19801

RE: “A PROFESSION AT RISK” PUB-
LICATION IN THE DELAWARE
LAWYER SPRING 1992 ISSUE

Dear Harvey:

I have had the opportunity to read
the article which you wrote entitled “A
Profession at Risk™ in the spring 1992
issue of the Delaware Lawyer. In fact, I
have read this article three (3) times. I
am sad to say that I agree wholeheartedly
with many of the concerns you raised in
your article. I have been a practicing
member of the Delaware Bar for nine (9)
years. During this time, it certainly
appears clear to me that the courteous
gentlemanly practice in the Delaware Bar
Association has certainly deteriorated.
Sometime it seems like there is so much

_ pressure to succeed that we lose sight of

the big picture and the honorable goals
of our profession. In an effort to succeed
and to churn out work, it seems that we
have lost sight of the admirable qualities
of courtesy, professionalism and integrity
which should be fundamental principles
of the practice of law.

After reflecting upon the comments
in your article again, it is clear to me that
there seems to be a viciousness that has
developed among the members of the

Bar which indeed transcends State lines

and has become apparent in Delaware.
All efforts that can be exercised reason-
ably to address this issue are certainly
well worth the effort.

Lastly, I would like to take this
opportunity to commend you on a fine
article. Tt was very enlightening and has
caused me to reflect many times over on
the current state of the practice of faw in
this State as well as our country.

Very truly yours,
Gordon L. McLaughlin
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Education is the unifying theme of this issue of DELAWARE LAWYER. However, such unity as may exist is achieved not so
much from the topi€ as from the identities of our contributors. We asked a number of Delaware lawyers who presently serve or
who have recently served in policy-making positions in Delaware’s public school system to reflect upon their experiences, offering
whatever insights or contributions they deemed appropriate to make. They responded to our request with the same dedication
which they have brought to their civic respons1b1hncs

Thus, we are pleased to offer a series of thought-provoking articles from such distinguished members of the Bar as Chuck
Welch, former Chairan of the Delaware State School Board, Victor Battaglia, currently Chairman of the Board of Trustees of
Delaware Technical and Community College, Bill Manning, Chairman of the Red Clay District School Board, and George
Evans, a hardworkmg member of the Christiana School Board.

These contributdrs are among the current representatives of a long tradition of leadership by Delaware lawyers in schools and
schooling in our state. The roll of lawyers who have focussed their pro bono efforts upon the educational needs of Delaware’s citi-
zens on all levels is long and distinguished. Innumerable members of our bar have wﬂlmgly dedicated long hours to such service,

“often at considerable sacrifice to their professional careers.

Perhaps the most'illustrious of Delaware’s distinguished lawyer-educators was the Honorable Hugh M. Morris, who, after his
retirement as U.S. District Judge and his return to private practice, was Chairman of the Board of Trustees of the University of
Delaware in the 1930’s, 40’s, and 50’s. Judge Morris is generally credited with being instrumental in the school’s transformation
from a small regiondl college into a major university. Its library bears his name in recognition of his contributions. In succeeding
years Judge Morris’ chairmanship of the University’s Board was assumed by his law partner, the late James M. Tunnell, Jr., who
served for many years, and today, Andrew Kirkpatrick holds the Chairman’s seat. Other lawyers who have served with dlstmcnon
as trustees of the Upiversity include, G, Burton Pearson, Jr., the late Chief Justice Daniel M. Herrmann, present Chief Justice E.
Norman Veasey, Irving Shapiro, and Ned Carpenter.

Delaware’s otherspublic college has benefitted from the volunteer services of Delaware lawyers. Rick Barros’ long and con-
structive service to Delaware State College recently received well-deserved recognition from the Bar,

Local school boards have profited from the contributions of bar members. Rick Eckman with Bill Manning serves on the Red
Clay District School Board, Raymond Tomasetti sits on the Claymont Board of Education and former Superior Court Judge
Joshua Martin is a fong-standing member of the Board of the New Castle County Vo-tech District. For many years, the late
Joseph Flanzer served as Chairman of the old Wilmington School Board; Howard Williams served a stint in the last 1950’s as
Chairman of the School Board of the old Alfred I. DuPont District. Several lawyers, among them S. Maynard Turk (Alexis I.
DuPont), served on local New Castle County school boards during the difficult transition period in the 1970, when the
Wilmington district'was integrated into a county-wide district pursuant to the Epans v. Buchanan desegregation order, and assist-
ed in defusing that potentially explosive situation.

Delaware lawyers have also been active in private education, with members of the bar serving on the boards of virtually every
private institution within the state. Particularly worthy of mention are Joseph Geohegan, who was chairman of the board of Wilm-
ington Friends School for many years, and Henry Herndon, who serves today in that office for St. Andrews School in Middletown.

The list would not be complete without mention of Judge Roxana and Sam Arsht, whose advocacy for, and financial support
of, the University of Delaware’s Academy of Lifelong Learning have made our state a shining beacon in the providing of educa-

- tional services, which enrich the lives of retired members of the community.

One of the most vigorous champions of education among Delaware lawyers in recent years has been former Governor Pete
duPont. As Governer, education was among Pete’s leading priorities and he led the way to significant increases in public school
funding, along withinitiatives to enhance the quality of education and the performance of Delaware schoolchildren. Since leaving
office, Pete has become the spearhead 'of a cimpaign for an even more radical reform of American education, fomenting dramatic -
new methodologies and programs for improvement of the performance of our schools. At the heart of his proposals in a highly
controversial, “voucher” program, under which governmental subsidies will be provided to enable students to opt for private
schooling. ‘

Pete’s arguments iin support of his “choice” proposal are the centerpiece article of this issue. In counterpoint, your editor has
taken on the role ofidevil’s advocate, pointing out from a layman’s perspective what appear to be troublesome aspects of the
voucher proposal. Thought was given to seeking some more qualified professional commentary, but, since one of Pete’s more
pointed observationsis that the American education establishment is a bureaucracy which resists new ideas, it was concluded that
a more independent;iif admittedly less knowledgeable, critique might eliminate the potential for accusations of vested interest

and provide a more clearly disinterested assessment of his ideas.
David A. Drexler
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rises in

the Delaware

Schools

I have had the honor and opportunity of
serving as a member of the Christina Board
of Education for the last eleven and a half
years, two of those years as president. I am
currently the Board’s representative on the
Legislative Committee of the Delaware
School Boards Association. I am also Vice-
President of the National Caucus of Black
School Board Members.

Delaware has 19 public school districts,
with 119 elementary and middle schools
and 46 secondary schools with a student
enrollment of 97,808. The Christina
School District with 18,373 students is the
largest in the State. Nationally, there are
46.2 million public school students enrolled
in kindergarten through 12th grade.

There is no greater issue affecting the
future of our State and nation than prepar-
ing these millions of students to face the
21st century, equipped with skills to oper-
ate in a very high-tech, economically com-
petitive work place. Educators alone can-
not shoulder this tremendous burden of
providing instruction and nurturing these
children. This responsibility must be shared
by parents, legislators, the business com-
munity, and students who understand the
value of a good education and are willing

B Y

Photograph by Carlos Alejandro

G E O R G E

to learn. The global market place has clear-
ly demonstrated that if our future leaders
cannot read, write, and calculate, we will
become a nation of underachievers, unable
to maintain a reasonable standard of living.
Delaware educators face the same tasks
confronting school districts nationwide:
restructuring our schools to attain academ-
ic excellence, establishing a multicultural
curriculum, creating a safer school environ-
ment, and reducing school dropout, all the
while facing the loss of sorely needed
school funding. ‘
A number of assessments of student
achievement show deficiencies that have |
caused great concern among educators and
members of the general public. Although
math scores have remained about the same,
Scholastic Aptitude Test (SAT) verbal
scores have reached their lowest point in
10 years. Internationally the United States
is near the bottom of the rankings in sci- .
ence and mathematics performance. The
geography test administered by the
National Assessment of Education Progress
showed that American high school seniors .
were not knowledgeable on the subject,
and that high school students who had
taken geography performed no better than

E. E V A N S
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students who had not!

School districts nationally are con-
fronting a dropout rate of 28.6%.
Delaware rates 19th in the nation, with a

me of 28 5%,

We are faced with a serious increase in
discipline problems, with a correspond-
ing increase in the number of students
suspended from school. There is also a
substantial increase in the number of stu-
dents expelled from school, as a result of
serious infractions such as weéapon pos-
sessions, assaults, and drug violations.

Legislatively, Delaware school dis-
tricts have been further hampered by
inadequate State funding, and State
mandated programs that fail to provide
funds for those programs. In addition,,
there are County and Municipal ordi-
nances that grant property tax exemp-
tions, which erode funding support for
existing operational expenses and pro-
grams. Moreover, the Castle administra-
tion’s proposed education budget, set
forth in Senate Bill 265, will make severe
cuts in funding for education.

Furthermore, there is much still to be
accomplished through the desegregation
of our schools. A higher percentage of
public school students across the nation
belong to racial minorities than was the
case in previous years. Adequate pro-
grams have not been fully developed to
meet the demands of our changing stu-
dent composition, which require the
inclusion of a multicultural curriculum.
Yet we see national and state efforts to
roll back the clock on the gains accom-
plished during the 60°s and 70’s in civil
rights, affirmative action, and school
desegregation.

The expected progression in equal
educational opportunities, following the
1954 Supreme Court decision Brown v.
Board of Education, has not been fully
realized, and even the gains are under
attack. Brown opened the door by dealing
with physical desegregation, more often
referred to as the era of first generation
desegregation. A review of the patterns of
our school districts will now show signs of
resegregation where some racial balance
had been previously achieved.

Today we are experiencing obstacles
to integration and equity in the treat-
ment of minority students, marked by
subtle attitudes of teachers who have
limited expectations for minority student
achievement, culturally biased teaching
methods, and a failure to provide teach-
ing methods adapted to culturally differ-
ent learning styles. We also find dispro-
portionate numbers of African American

males in special education classes (about
67%,.of the class enroliment). African
American males are suspended from
school 50% more often than other stu-

dente. There 18 disproportionately high

minority student dropout rate, with
Hispanic students leading all groups.

The performance of African American
and Hispanic students on the SAT test is
more than 50 points lower than the
mean for white students. Ability group-
ing and rigid academic standards in high
school contribute to the low numbers of
mhinority students who enter college, or
are even encouraged to do so.

It is interesting to note that, under
the current set of circumstances, the
1974 case of Evans v. Buchanan, which
caused the reorganization of the New
Castle County School Districts through
the desegregation process, is currently
under attack by the Castle Admini-
stration, The Governor has undertaken
to seek removal of the Delaware District
Court Order of Desegregation. It is
expected the Governor will rely on the
recent Supreme Court ruling in Freeman
v. Pitts (March 31, 1992). Some author-
ities believe that thlS case sxgnals a return
to segregated schools.

During a-ceremony in Wilmington
on May 18, 1992 at which the
City/County Bulldmg was renamed in
honor of Louis L. Redding, whose
record inclades his participation in
Brown v. Board of Education of Topeka,
Irving Morris, a distinguished attorney,
commented on the large expenditure of
taxpayers’ funds to mount a losing fight
in Brown, money that could have been
spent on education. The State has spent
large sums to-oppose Evans v. Buchanan
and will most: likely spend even more in
this effort. This costly crusade comes at a
time when the Governor has proposed
budget cuts for education, resulting in
the Idss of much needed pcrsonncl and
services to children!

These issues and concerns have result-
ed in a public call to improve our educa-
tional system. That movement seeks,
among other things, decentralization of
school management. (In Delaware the
more familiar term is “Restructuring” or
“Relearning”.) The object is to get more
educational decision making at the
school building site. Efforts by the State
Board of Education to improve the
learning opportunities include changed
standards for high school graduation and
substantially increased mathernatics and
science requirements, beginning with the
Class of 1987.

10 FALL 199z

In September 1989, a federal and
state summit was held, which was at-
tended by federal officials and state gov-
ernors; The summit resulted in the for-

mulation of 2 plan known 48 The Na.
tional Educational Goals or America
2000, designed to reverse many of the
educational deficiencies described above.

Delaware has piggybacked on the Na-
tional Goals and has adoptéd Delaware
2000. The goals for the year 2000 are:

1. All children in Delaware should
start school ready to learn.

2. The high school graduation rate
should rise to at least 90%.

3. Delaware students should leave
grades 4, 8, and 12 with demonstrated
competency in challenging subject mat-
ter, including english, mathematics, sci-
ence, history, and geography. .

4. Delaware students.should be first
in the world in science and mathcmatlc
achievement.

5. Every adult should be literate and
should possess the knowledge and ‘skills
necessary to compete in global economy
and exercise the rights and responsxblh-
ties of citizenship.

6. Every school in Delaware should
be free of drugs and violence and should
offer a disciplined environment con-
ducive to learning.

Approximately 75% of the funding to
educate Delaware’s students is provided
by the State. (Local school districts pro-
vide most of the balance through prop-
erty taxes.) Delaware spends $5,657 per
pupil and pays teachers an average salary
of $34,548. Nationally the per pupil
expenditure is $4,639 and the average
teacher’s salary is $31,304. However, in
the Christina School District the starting
salary is $21,508, which makes it diffi--
cult to compete for quality teachers,
given the salary scales of neighboring
states. Although per pupil spending rose
this year by about 4.5% nationally, we
have not been able to keep pace with
program and operational costs. More-
over, the Federal contribution to educa-
tion has declined from 9% to 6%.

To make matters worse, we consis-
tently face state and local legislation that
mandates programs without funding
them, and the loss of funding sources
through property tax exemptions. For
example, during 1991 the General As-
sembly passed and the Governor signed
H.B. 200, the Delaware Agricultural
Lands Preservation Act. The law requires
that all monies collected as rollback
taxes, on lands converted from agricul-
ture to nonagricultural use, shall be trans-




ferred to the Delaware Agncultural Lands
Preservation Foundation. Previgusly

money collected from the 5 year rollback
tax was a significant source of revenue
for education. As a result of H.B. 200,
New Castle County School Districts wilt
lose approximately $600,000 in much

needed funding, The Christina School.

District alone will lose about $200,000.
.Moreover, the Governor’s proposed
budget for fiscal year 93 includes a 1%
increase of the State’s portion of teachers
salaries, but a 5% reduction in Division II
funds for energy costs. Spending for
ather Division II costs, which enable dis-
tricts to purchase books, instructional
material$, custodial supplies, and to pay
other operation costs is held at last year’s
fundirig level. The formula will cause the
loss of 131 teachers state wide. '

‘The Joint Finance Committee has

proposed some relief from the losses
contained in Senate Bill 265. On May
27 the Commiittee voted to restore to
the districts funding cut in the
Governor’s proposal.

Prescriptions:

. We must reverse federal and state
trends of inadequate funding for public
education, which have devastated our
ability to compete in the global work
place.

America 2000 and Delaware 2000
evidence a commitment to excellence in
education. When we think of these
approaches to reform, we should also be
reminded of the assessment made in the
Department of Education’s report A

Nation At Risk about a decade ago. It+

report raised the nation’s consciousness
about the educational plight of our chil-
dren. Although there were some benefits
gained -as a result of the assessment, the
failure of the Federal Government to
make a full commitment to the recom-

mendations in the report left the reform

effort without significant achievement.
Unless -our national and state govern-
ments make a full commitment to
" America 2000 and Delaware 2000, we
will once -again get more rhetoric than
substance. The Governor’s proposed
budget for fiscal year ‘93 does not sup-
port this commitment. Even with the
efforts of the Joint Finance Committee
to restore funding to last year’s level, we
are still dealing with required spending
at today’s costs and goals that require
much more financial commitment for
- achievement.
The 2000 Goals
Preschool children, the focus .of goal
No. 1, generally receive ne instruction in

many public school programs. For dis-
tricts like Christina, which have such

Brograms, and of the tosls that will
make a difference is the use of coun-
selors, For some time school districts
have sought a budget for counselors to
work with parents and children.
Increasing the high school rate of
graduation from 75% to 90% is vitally
important for our students to function in
this economy and to provide for their
families. However, the suggestion to

The State has
expended large -
sums to oppose
the 1974 Evans v
Buchanan case,

‘and vv1ll maost

' likely spend

even more in

this effort

help achieve this goal by raising the
dropout age to 18 and suspending driver
licenses for those who drop out is mis-
placed and will only cause further injury
and loss. There are many hardships ‘that
cause .dropout, and the emphasis must
be on reducing them, not on creating
new ones. Losing the right to drive will
surely impede a student’s opportunity to
get a job and to keep it or to attend eve-
ning school. Special programs designed
to reduce the impact of the circum-

stances that cause dropout will be much

more effective in helping students to stay
in school. Raising the dropout age is
more likely to cause more classtoom dis-
ruption -and to require hiring more tru-
ancy oficers.

Raising our student performance level
in core subjects such as science, english,;
history, mathematics, and geography
simply cannot take placc without ade:

quate new federal or State funding. It
will be necessary to revise curricula,

using proven models from effective:

schools, to retrain our teachers with'

multicultural teaching methods, to:

understand and adapt to student learn--
ing styles, to create methods to stimulate
student self esteem, to instill high expec-

tations .of achicvement, and to motivate

students to fulfill those expectations, - };

Becoming first in the world in science
and mathematics is a very Jarge step in
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view of our current position and where
we are supposed to be in seven short

yeats. Accorn“ng to t]lc \1990 Nadonai
Math Test conducted by the federal
National Assessment Board, Delaware
was rated 21 among the participating
states. I hope that the goal of improving
student performance is not sidetracked
by diverting additional resources to ben-
efit only the better math students in
order to present the appearance of
achieving this goal.

To make every adult literate within
the next seven years requires enormous
resourges to. re-educate many Delawar-
cans. I do not foresee such a financial
commitment by the State for this under-
taking. '

We must reverse the trend of student
substance abuse and violence in our
schools. Discipline is better maintained
when all students feel that they belong
and have a personal interest in school.
That interest is more often developed
when students have role models with
whom they can identify and who
encourage their efforts with love and
understanding. I believe that the large
presence of African American male stu-
dents in disciplinary proceedings is close-
ly connected to the correspondingly
large decrease in African American class- -
room teachers. Since 1979 approximate-
ly 90,000 African American educators
have left the system. Of the 2,355,963
classroom teachers nationally (as of fall
1989), 5% are African American
{117,789). 1t is projected by 1995 that
African American teachers will be
reduced to 3% of our teaching staff, and
at the same time our African American
student population will be 33%. Accord-
ingly, it is vitally important that we take
the necessary measures to encourage
African American students to pursue
educational careers, and that we develop
a serious recruitment program.

Members -of the Bar must also make
an important contribution to this invest-
ment in our future. Serving to assist in
the passage of legislation beneficial to
education, serving as role models in
mentor programs, and developing stu-
dent scholarship programs, are but a few
suggestions.

George Evans, a member of the Delaware
bar, is one of our profession’s most ardent
suppovters of educational quality. His long
term service on the Christina Board of
Education makes bim o most suitnble as
well as a highly eloquent advocate for
schooling reform . *




T OVCTOREBATAGA

Who Should Be Allowed To

Go To College™?

country and in Delaware has

changed dramatically in the past fifty
years. Perhaps no other events in the- his-
tory of our country did more to “de-
mocratize” college education than the
= —-  benefits provided to
veterans returning
i from WWII — the
GI bill, and the es-
tablishment of com-
munity colleges.

If there has ever
been any question
about the correla-
tion of financial
resources and atten-
dance at college,
the resulting influx
and GIs and the
enormous populari-
, ty of community
colleges provide
ample evidence that
the price of the tick-
et of admission is a
determining factor
in deciding who

" goes to college.
I suspect that there are very few who
would argue that the money spent to
educate the returning GIs was not a pru-
dent investment. 20-20 hindsight
demonstrates an incredible return for the

A ccess to a college education in this

To he

prepared for g[obal dollars invested. But the fundamental
- principle is more valuable than the dollar
competition, we return. The GI bill symbolized a funda-
must detmocratize mental premise of our democratic form
) of government. It did not matter what

‘leammg. your father did for a living — you could

aspire to a college education with the
help of the GI bill. Years ago a London
cab driver asked a visiting American
lawyer about his father’s occupation.
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When the lawyer told him that his father
operated a small retail store, the cab driv-
er commented that such a change in sta-
tus was not possible in his country.

But as broad as the GI bill was, its
benefits were limited to returning Gls.

With the emergence of the communi-
ty college, the opportunity to again
broaden the availability of college was in
place. Standing side by side with four
year institutions staffed by lettered facul-
ty, prolific researchers and writers, these
two year colleges offered competent,
professional teachers with the single goal
of providing quality education. The
compulsion to research and write, funda-
mental to the traditional university facul-
ty, did not apply at the community col-
lege. It was not unusual for the commu-
nity college teacher to handle a teaching
load of about 18 hours per week. >

The community colleges came to be
“no frills” institutions. Faculty costs were
less, building demands were less, and the
emphasis was on education.

Everybody agreed that the great uni-
versities were tremendous assets. The
writings and research added to our
nation’s intellectual wealth. And all agree
if a student could meet the standards for
admission and cover the tuition and resi-
dentia] costs-the student’s life would be
enhanced by the academic education as
well as the social education — the frater-

nity, the sorority, the great sports com-

plex, as well as exposure to the arts. But
if you didn’t qualify for that grand edu-
cational experience or if you lacked the
price of the ticket of admission and if
you.needed to improve your basic skills
in' math, writing, or communications to
maintain or improve your place in the
work force, then the two year college
was available. Delaware Technical and

llusteation by Stephanie Sheildhouse
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Community College was that two year

college in Delaware.

Charles Terry had many titles in his
lifetime, principal among them Chief
Justice and Governor. But as impressive
as his accomplishments were as the head
of the court system and as the chief exec-
utive of the State, history will judge his
primary achievement to be the establish-
ment of a college open to all
Delawareans without limitation.

Governor Terry’s Charter of Delaware
Tech established a contract between the
State of Delaware and its people — a con-
tract that promised to: “... make available
public institutions of learning for persons
who have graduated from high school or
who are unable to attend public high
schools.” “... establish such institutions of
learning throughout the state as may be
necessary ...” “... provide financial aid to
needy Delaware residents who are
enrolled or selected as students of the
Delaware Technical and Community
College to the end that all students from
all economic levels should have an oppor-
tunity to obtain the technical training

" needed and that the State should not be
denied the benefit of persons who are
highly trained in technical areas.”

-'The strength of the charter lies in its
express recognition that when education
is denied the State suffers a loss.

The language, written 25 years ago,
becomes prophetic when measured
against current conditions in our state
and nation.

We continue to struggle with the
problem of large numbers of students
who do not complete high school. We
-are arbitrarily told that K through 12 is
defective and has been defective. We
were once able to out-produce any
nation in the world; now we are told
that we are not competitive. We are told
that American workers are not as effec-
tive, as well trained, or as productive as
those in other countries. About half of

. our high school graduates actually
" matriculate at colleges,

I do not accept the derogatory com-
ments by foreign govérnment officials
about American workers. I think that,
given a level playing field, American
workers can perform as well as those any-
where in the world and better than most.

What do we have to do to level that
playing field?

- Our TV sets, camcorders, VCRs, and
other electronic wizardry (as well as one-
third of our cars) are imported into this
country, Cheap overseas labor rates can
only be contained with higher productivity

rates here at home. That is, we must work
smarter. What has become the most
important asset a worker brings to the job?
— an educational level that permits con-
tinuous learning. We must go the next
step in the “democratization process”.

We need to ensure that we have a
capable and skilled labor force. A critical
component for achieving this is adopting
a policy of 14 years of education as a
goal for every child. This policy can
become a “guarantee” by offering a low-
cost program to encourage completion
of high school in order to gain financial
assistance for attendance at college. The

least expensive and most direct method .

to accomplish this is to lengthen the
period of schooling through free-choice
mechanisms. Here’s why it’s necessary
that we do something to raise the educa-
tional skills of every American child and
certainly every Delaware child.

. While we import more and more
goods (and export more and more jobs)
the one product for which people flock
to the U.S. is education. Over 400,000
foreign students attended .colleges and
universities in this country last year. Can
we continue our educational excellence?

- Can we improve our total educational

system so as to produce a more capable
work force? No one knows the answer
for certain except to say that the proba-
bility is diminishing. .

. Since 1980 tuition rates in our col-
leges and universities have increased
almost two and one-half times. Last year
they increased almost 15 percent on
average in public institutions. During the
same period, the higher education price
index for institutions increased by about
75 percent. In other words, a significant
amount of support for operations was
being shifted from traditional funding
sources (state appropriations and federal
grant/loan programs) to students and
parents. The .outlook for the future is
more of the same. As federal deficits
deepen and state budgets remain impov-

- erished, colleges will be forced to con-

centrate their expenditures, narrowing
their range of offerings. To meet the
demand for financial resources, institu-
tions will turn to students and their fami-
lies to pick up an increased share of the
costs. The expected average cost for one
year at:a public institution in the year
2000 is $10,000, double the 1990 aver-
age cost.

This means more barriers to entry
into higher education at a time when,
for industrial and business reasons, we
should be lowering barriers not raising
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them. We should be devising strategies
of investment, not tactics of cost shifting.
This is especially important when you
consider the condition of our elementary
and secondary system. Our initial invest-
ment in education is made at these levels
and determines how productive our edu-
cational dollars will be at the high school
and college level.

Is the prospect any better for massive
infusions of money into the elementary
and secondary education system than it
is for higher education? No one I know
is clamoring for higher taxes to drastical-
ly alter funding patterns. To those who
say money will not solve all of the prob-
lems, I ask, “If funding levels for subur-
ban schools are appropriate for suburban
children, why aren’t they appropriate for
inner city students?” The truth is that
the problems with our schools are a
great deal more complicated than simply
a question of money. How well we are
doing in our schools and what is “at
risk” if we don’t do better are becoming
increasingly clear to us. In fact, we have
recognized the problems for some time,

In 1983 the report “A Nation at
Risk” caused us all to reexamine our
cherished myths about education. The
third graders of 1983 have now graduat-
ed from high school and, by almost any
measure, things have not improved sig-
nificantly. Current efforts to improve
standards, testing, curricula, textbooks,
teaching techniques, financing, etc., are a
good start. However, none of these will
do much to change the nature of our
work force in the short run. A

It has been nine years since that
report on education was issued. Think
about those nine years this way. Today’s
ninth graders were first graders when
that report was issued. Nine years later
only 14 percent of them can read at their
grade level. One-half of them , 50 per-
cent — are performing just above the
fifth grade level in math. '

However, this isn’t just about the
poor and disadvantaged children,
although they suffer the most. It is also
about talented children, not challenged
to work to their full potential. Consider
this: only about 3 percent of U.S. high
school students, versus 12 percent in
Japan, take calculus, Most students are
not required to even take algebra in
order to qualify for a high school diplo-
ma. In Delaware the state requirement
for graduation is only two years of math
— General Math I and II. When college-
bound students reach post secondary
institutions a significant number must




enroll in remedial courses. Seventy-five
percent (75%) of U.S. colleges offer
remedial subjects to bring students up to

olfege lovels Itis estimated thiat between
30 and 40 percent of entering college
freshmen are not prepared to do college
level work in one or more subjects. And
these students represent the top 50 per-
cent of graduating high school seniors.

The other 50 percent, often referred
to as the “neglected majority” or the
“forgotten half”; present us with an even
greater problem. For the most part they
end their schooling at the twelfth grade
at an carlier level, Already behind in their
préparation for the rapidly changing
work place, they now face a market place
in which thie better jobs, and as many as
two out of four new jobs, require train-
ing beyond the high school level. This
trend will acccleratc This méans that we
hay be turning out as many as one mil-
lion high! school students a year who are
marginally prépared, or worse, almost
totally unprepared to compete effective-
ly. Nor can they be courited on to carry
an increasingly technological society into
the 21st century. Neverthéless they are
going to determine the charactéristics of
our work force.

What can we do to ensute that our

children are well prepared to enter the
global compétition that has now devel-
oped? We must continue to “demokra-
tize” ¢ollege education. There are several
things we can and should do to bring
about change:

. Flrst5 we should have higher
expectations for educational
attainment by our young people.
Setting: clear; realistic goals is the
first act of leadership.

» Second, education should be
it the very top of cur public policy
agenda and not )ust in lip service.

It should be first in line for our
precious tax dollars, even before
prisons.

e Third, we have to support
the profcssronals as they attempt

- to devise new standards and cur-
ricula, starting with the elementary
levels. ‘

¢ Fourth, we should insist on
greater student accountability. e
Easier options in curricula should
be eliminated and students should
be required to perform and be
graded on higher academic stan-
dards.

- Fifth, some form of testing
that will give an accurate picture of
how well schools and studénts are

‘ doing must be established.
Assessment of students should
occur not only at the K through

12 level but at the post sccondary
level as well, '
¢ Finally, we need to put some
mechanism in place that will help
those who are part way through or
have recently finished and have
. fallen behind.

To be sure, we need to address such
problems as the need for more head start
programs and the fact that only 2 per-
cent of our students take advanced
placement courses. But above all we
must make some fundamental changes
along the lines 1 have mentioned if we
are going to improve the educational
experience for most Americati youth.

Our comipetitors, such as the Japa-
nese, send their children to school two
hundréd anid forty days a year; five and
one-half days a week. Many children
attend cram sessions after rcgular school
and on Saturddy afternoon as they pre-
pare for a precious few slots in higher
education. This approach does not seem
to appeal to Americans: It appears to be
a phenomenon reinforced by Japanese
culture. (Confotmity is valued over indi
vidualism in that society.)

If we are not going to adopt our
competitor’s. methods then we have to
devise alternative strategies to enable us
to compete educationally. We have the

shortest school year among industrial- -

ized nations and one of the shortest
school days. We do, however, send a
larger number of our students on to
higher education and we have a greater
diveisity of choice in post secondary
éducation than anywhere on earth.
Finally, we are developing a healthier
attitude (and participation in) lifelong
learning as evidenced by larger and larg-
er numbers of mature adults returning to
dolleges for additional training.

These are strengths on which we
should capitalize. We need to offer op-
portunities for continued education to
more of our young people and adults.
We already have the system in place to do
so. All we need to do is make access a
reality for the “forgotten half” or
“neglected majority” of our secondary
students and available to more of our
adult population. I believe we can do this
by adopting, as a matter of state policy, a
goal of “14 years of education for all stu-
dents.” This would not be mandatory
but a public policy goal to be achieved
through specific programmatic efforts.

One of the major complaints of high
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school students is that school has
become a dead end place. They are
merely ¢ scrvmg time” until mandatory

roquirements aré fulilled: The require-

ments have interfered with the market
place function of choice. To impose
these requirements on an offering of
extended education would doom thc
effort to the same difficulties experienced
in our educational system today.

Allowing students to determine their
own needs and make choices based on
market place messages will create
earnest, interested students from those
choosing to cortinue. This is already
borne out of those retutning for post
secondary schooling today. We should
strive to enlarge this pool of committed
students with a specific policy.

This policy would also stress support
to the higher education institutions
while offering significant incentives to
students and parents. We need a bold
program that does not write off those
who have already come through the
defective pipeline or who are now in the
middle of it. A 14-year education goal
with appropriate support would help
those alréady headed for college and in
need of assistaice, but it would also help
those who need rcmcdlal work or want
technical or specialty training or even for
strengthening liberal arts skills.

Transforming such an idea into a
practrcal program is easier said than
done. Here is one way this could be
accomplishied without creating a social
welfare bog. The proposal revolves
around “guaranteeing” a collége educa-
tion. It requires students to be accepted
at an accredited college and then offers
financial assistance to them. It has been
adopted in several states {Louisiana,
Texas, Arkansas, ct¢.) as a method to
motivate high school students.

The Governor’s “Delaware 20007
education plan calls for dn incentive plan
along these lines. These ideas should be
broadened and specific action-agenda
adopted. This kind of action would
speak volumes about our intentions for
our educational system and about our
expectation for our students.

Isn’t America doing well enough
now? Don’t fifty percent of our high
school aged population go on to college?
Bear in mind that it is not how well we
are doing that determines our success —
it is how well our competitors are doing.
It is the fifty percent that do not go on
to college, many of whom do not per-
form well in high school, who determine
the character of our work force.




Our economy consists of a significant
number of people in manufacturing or

production-rcl:\tccl cmployment. In
Delaware it is projected that manufactur-
ing will still constitute about seventeen
percent of our labor force in the year
2005 (down three percent from today)
while services will grow to about thirty-
four percent (up about three percent).
What of productivity? While there have
been significant gains in manufacturing,
the service areas defy almost all attempts
to put them on the fast track. If you
include the wholesale and retail occupa-
tions, along with the service jobs, you
have more than fifty percent of the work
force and the sectors for the smallest prc-
dicted producttv1ty gains — a situation
that has kept our overall product1v1ty
gains mired at 1.5 perceént anrual aver-
age increase.

To look at this another way, consider
what happened to thie earriing power of
various groups durmg the 1980s. Men
who were college graduates could expect
a median income 4.3 percent higher in
1990 than in 1980 after ad]ustmg for
 inflation. ngh school graduates (male)
could éxpect a medlan inicome 16.5 per-
cent lower and non-high school graduate

malcs could expect an cven larger dxﬂ‘er—

ential of 21.3 percent less. Clearly, those
who pursued additional education were

tlle Hg wlnners. Vet tlle CO”e_ge gradu:\-
tion rat¢ was actually dropping through
most of the 1980s. In 1990 only twenty-
seven percent of those aged 25 to 29
years had actually completed college.

We need to improve education for
the best and the brightest, but we also
desperately need to.improve education
for the forgotten half: the ones who do
not go on to college but who work in
manufacturing, service, retail, and
wholesale jobs. They are the .ones who
need a good educational foundanon in
order to take adequate skills into the
work place As we entered thie 20th cen-
tury at a time when most of our jobs
required unskilled labor, we offered
twelve years free ediicition. Almost 100
years later at a time when we need spe-
cial skills we should do more, .
~ The idea I have béen referrlng to has
been called the “Delawire Guaranteed
Access Program for Higher Educatton
It proposes instituting substantial grants
up to $1,500 per Delawarean, for tuition

at any Delaware institution of higher
education. The program as proposed is

. limited to the first two years. of college.
It would do scvcral thmgs mcluding

* establish a goal of fourteen
years of education for our stu-
Clcnts.

* apply ro everyone including
those who will become physicists
and those who need better reading
and math skills for the work place,

¢ direct desperately needed
dollars into our inflation battered
colleges,

* encourage lifelong learning
by providing an incentive for
adults to return to school and con-
tinue their education, and

* be available for immediate
1mplcmentatlon and be rclanvely
inexpensive (mdependent cost
analysis indicated no more than
$3.0 million would be the full
cost). .

Eligibility for the grants would be
dependent upon income levels (a
“means tested” cntenon) but would be
flexible enough to help middle class fam-
ilies, The grants would be limited to
helping with tuition and fees while not
affecting the student s ablhty to use fed-
eral grant programs to cover other costs
associated with attending college. While
this specific form of the proposal does

not cover all four years (perhaps it
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should), it does direct aid towards the
serious student wishing to embark on a
college education.

This Pr9P9§g! isa sound] Practical
step for increasing educational achicve-
ment. It is the next step in the “democ-
ratization of education”. This is certainly
not a panacea for educational ills.
However, it does constitute a major step
in providing leadership by setting clear,
realistic goals and incentives for our
young people. A guaranteed access pro-
gram similar to those instituted in states
like Florida, Kentucky, and Maryland,
along with those already mentioned,
would send a clear signal to our students
— “We want you to succeed.”

This proposal would contain a provi-
sion to advertise the program to stu-
dents, starting at least with the seventh
grade. Now that would be a concrete
step to affect the future! We “must”
graduate more students from high
school, we “must” do a better job edu-
cating them, and we “must” get more
young people to go on for higher learn-
ing and skills if we are going to compete
worldwide.

The “democratization” of college
education is an inexorable movement.
The only question is how many more will
be denied while the process is evolving,

Lhe author, a former President of the
Delaware State Bar Association and,
more vecently, Chatvinan of the Board of
Directors of Delaware Bar Foundation,
practices law in Wilmington as a senior
member of the firm of Biggs and

" Battaglin. With this article be contines to

ben thaught provoking contributor to this
magazine. , 4
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Professional Integrity and
the Delaware Lawyer

B_ecause of the .
criminal element in
false notarization, attor-
neys who are disci-
plined for this violation
are generally required
to report such activity
to the Office of the
Attorney General for
possible criminal
prosecution,

Supreme Court of Delaware started out

as a member of the Delaware legal
community in the same way — by partici-
pating in a simple yet formal ceremony. All
of us took oaths or affirmations in open
court to “use no falsehood” in the conduct
of our affairs. When we spoke those words
we made no simple promise, but rather,
publicly pledged ourselves to maintain the
ideals of professional integrity.

E ach person admitted to the Bar of the

All attorneys would surely agree that

our professional reputations are as
important to our everyday practices as
any regular client base or dependable
support staff. Preserving those reputa-
tions through an on-going and con-
scious commitment to our integrity as
professionals should therefore be an
essential part of the day-to-day practice
of law. This means an active awareness
of, and an adherence to, the rules of
ethics adopted by the Supreme Court,
known as the Delaware Lawyers’ Rules
of Professional Conduct (the “Rules”).
Rule 8.4(c) specifically deals with the
standard of honest conduct to which all
Delaware lawyers have publicly commit-
ted themselves. The Rule is simple and
straightforward: “It is professional mis-
conduct for a lawyer to engage in con-
duct involving dishonesty, fraud, deceit
or misrepresentation.” The directive
does not say “unless it is inconvenient”
or “unless the client insists” or “unless
there is a deadline about to expire”.

Moreover, the Rule is not even limited

to the attorney-client context, but ap-
plies generally to all conduct by Dela-
ware lawyers. - '

Unfortunately, several Delaware at-
torneys have been sanctioned for viola-
tions of Rule 8.4(c) in recent years, and
such misconduct has damaged not only
their won reputations and practices, but
has also tarnished the integrity of the
legal profession as well.
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It is my purpo$e here to discuss one
particular activity that has typically been
found to violate Rule 8.4(c), namely, the
false notarization df documents by attor-
neys. The circulation of this article to
members of the Delaware Bar will also
serve as a remindét’ and a “warning” that
the ethical directives found in the rules
must be taken very seriously.

Delaware Disciplinary Cases Involying

~ False Notarization

In Decembet 1991 an article ap-
peared in In Re:* entitled, “Aberration
or Epidemic: Filse Notarization in
Delaware”. The dttorney who wrote that
article had acceptd the sanction of a pri-
vate admonition (in Board Case No. 24,
1990) for notarizinhg signatures on three
deeds outside the presence of the signer,
and then causing the deeds to be record-
ed. The signatures were, in fact, genuine.
Since written conditions may be attached
to an admonition or reprimand under
Board on Professtonal Responsibility rule
8(b), one conditich of the private admo-
nition was that the attorney, who had a
spotless disciplinaty record, write a mem-
orandum of law on the subject of false
notarizations for publication in In Re:.

The article was generally well-received
by the Delaware legal community, and
appears to have éngendered a growing
awareness of the dangers of disregarding
the formalities required when an attomey
performs a notarial act. The attorney’s
remorse over thdt dishonest conduct is
obvious from the article. More recently
the Office of Diltiplinary Counsel (the
“ODC”) has invéstigated and prosecuted
several similar cases. These too resulted in
disciplinary sanctions.

The most refdnt case, docketed as

* We note for the benefit of our lay readers and
onr out-of-town subscribers that In Re: is the.
monthly house organ of the Delaware State Bar
Association, which, like this magazine, is distribut-
ed to every member of the Delaware bar.




" Board Case No. 52, 1991, involved an
attorney who had drafted a will for a
client. Althouﬁh the client executed the

will before two witnesses, the self-prov-
ing affidavit had apparently been pre-
signed by two other persons who had
never witnessed the client’s execution of
the will. The attorney then improperly
notarized the false affidavit and later filed
the will and the affidavit with the Court
“of Chancery for probate purposes. In a
proceeding before the Board on Pro-
fessional Responsibility (the “Board”)
under Board Rule 18, the attorney
admitted to violating both Rule 8.4(c)
and Rule 8.4(d) (conduct prejudicial to
the administration of justice).

Although the sanction in this case was
a private admonition, the conditions
attached by the Board were severe,
including a payment of $5,000 (covering
the legal fees of the complainant in con-
testing the will), an audit of the attor-
ney’s cases since the time of the miscon-
duct to determine if similar problems
had ever occurred, and the performance
of 100 hours of pro bono legal service.
One of the primary reasons for these
conditions was that the attorney had
been recently disciplined by the Board in
a separate matter. In addidon, the attor-
ney had substantial experience in the
practice of law, which is considered an
aggravating factor in determining an
appropriate sanction. See Matter of
Clyne, Del. Supr., 581 A.2d 1118,
1125-26 (1990).

Another recent case, Board Case No.
63, 1991, that of an attorney who
signed the names of two clients on the
verification pages of a complaint, falsely
notarized the signatures, and filed the
complaint with the court is instructive.
‘The attorney, who had a spotless disci-
plinary record, was given a private admo-
nition with conditions including the per-
formance of 25 hours of pro bono legal
service and a report of that misconduct
to the Office of the Attorney General.

In Board Case No. 64, 1991, an
attorney’s falsely notarizing a deed and
subsequently recording it became known
through the attorney’s own report to the
ODC. The attorney, who had never
been disciplined, was troubled by this
dishonest act. A private admonition was
imposed, conditioned upon the attor-
ney’s performance of 10 hours of pro
bono legal service and a report to the
Office of the Attorney General.

There have been at least three other
Delaware cases of this type of disciplinary
violation. In Board Case No. 935, 1984,
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an dttorney. signed a client’s name to an
affidavit, falsely notarized it, and filed it

with the court, The attorncy, also with 2

spotless disciplinary record, was given a
private reprimand. In Board Case No.
1007, 1987, an attorney notarized the
signature on an affidavit, which had been
signed outside the attorney’s presence,
and then filed the affidavit with the
court. As this was the attorney’s first dis-
ciplinary violation, a private admonition
was lmposcd Finally, in the case of I e
Tos Del. Supr., 576 A.2d 607 (1990),
the attorney received a one- year syspen-
sion for sgveral acts of misconduct,
mcludmg falsely notarizing a client’s sig-
pature on an affidavit.

The ODC is presently investigating
other cases of false notarization.
What Is False Notarization?

In 1984, Delaware adopted the
Umform Law on Notarial Acts which

. had been proposed in 1982 by the Na-

tional Conference of Commissioners on
Uniform State Laws. Under the provi-
sions of this statute all pérsons licensed
to practice law in Delaware are consid-
ered to be “notarial officers” authorized
to pcrform “notarial acts”. See 29 Del.C.
4323(a)(3)

A “notarial officer” is of ancient ori-
gin (from early Roman Junsprudcncc)
The notdrial officer is considered an
agent of the state who officially exercises
a delegation of the state’s power in the
performancc of certain formal proce-
dures, such as aftesting the genuineness

“ofa decd or othcr writing, admlmstcnng

s1gnaturc, of notmg a protest of a nego-
tiable instrument. In some jurisdictions,
notarial officers are required to keep a
formal, public log of each notarial act
performed.

Because of the observange of such
official formalities, notarized instruments
and other documents are generally avail-
able as evidence without further proof of
their due execution. The prcsencé of the
notatial officer’s “jurat” (e. g., the words
“Sworn to and subscribed bcforc me,
this 20th day of May, 19927), along
with the officer’s s1gnaturc, usually cre-
ates a presumption that the execution
has taken placc before the officer in the
exact manner described, The courts rely
strongly on the representations of notari-
al officers in this regard.

An act of “false notarization” occurs
when the proper procedures for any spe-
cific notarlal act are not followed, For
example, if a notarial officer certifies that
the signer of a document “personally

appeared before” the officer when in fact
the signer did not personally appear,

then 2 falsc notarization has occurred If
there is a personal appearance but the
date of the execution of the document is
falsified, this is also a false notarization.
While the courts have generally not
held that the signer of a document actu-
ally must raise his or her hand and take a
formal oath or affirmation in order to be
considered “sworn”, the signer must
take some present, affirmative act evi-
dencing the intent to take upon himself

Th.e Supreme
Court’s circula-
tion through the
'medlum of DELA—
this Spec1al mem-

orandum is
intended as a
warning to the

profession.

or herself the special obligation of an

oath or affirmation. The sunp[c act of

signing the document in the presence of

a notarial officer is considered to be suffi-

cient. Without this physical presence

bcforc the notarial officer, however, no
“swearing” has oceurred.

After the In Re: article referred to
above first appeared, I was asked by a
Delaware attorney (who was apparently
serious about it) whether the words

Personally appc:ircd before me” really

app.ca_r before htm when he certified a
document as a notarial officer, What else
would it mean? :

False Notarization as Professional
Misconduct

The false notarization of a document
can expose the notarial officer to both
civil and criminal liability, and when the
officer is an attorney, to disciplinary
sanctions as well.

Notarial officers may be lable for civil
damages caused by acts of false notariza-
tion. See, £4. Annot,, “Liability of No-
tary Public or His Bond for Negligence
in Performance of Duties”, 44 ALR 3d
555 (Supp.-1991); Annot., “Measurc of
Damages for False or Incomplctc
Certificate by Notary Public”, 13 ALR
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3d 1039 (Supp. 1991); Annot., “Lia-
bility of Notary Public or His Bond for

Willful or Deliberate Misconduct in
Performance of Duties”, 44 ALR 3d
1243 (Supp. 1991). An attorney com-
mitting a false notarial act therefore
incurs possible exposure in the civil
courts. See e.4., Madlem y. Arko, Ind.
App., 581 N.E. 2d 1290 (1991) (client
sues lawyer for improper notarization).
False notarization is also generally
characterized as a violation of the crimi-
nal Jaws. Under 11 Del.C. 1221, a person
commltung such an act is probably guilty
of perjury in the third dcgrcc (a Class A
misdemeanor) for “swearing falsely”,
which is specifically defined under 11
Del.C. 1224. If the falsely notarized dog-
ument is filed in a court of law or record-
ed in a government office other criminal
violations ‘are probably being committed.
The person engaging in such an act may
be guilty of falsifying business records
under 11 Del.C. 871 (a Class A misde-
meanor), tampering with public records
under 11 Del.C. 873 (a Class A misde-
meanor), or 876 (a Class D felony),
offering a false instrument for filing
under 11 Del,C. 877 (a Class A misde-
meanor) or issuing a false certificate
under 11 Del.C. 878 (a Class E felony).
Because of the criminal element in
false notarization, attorneys who are disci-
plined for this violation are generally
required to report such activity to the
Office of the Attorney General for possi-
ble criminal prosecution. Accordingly, an
attorney who has already been sanctioned
in the disciplinary system for an act that is
also a crime can be separately sanctioned
by the criminal system. Once an attorney
is charged with or convicted of a crime,
the attorney may be subject to even fur-
ther disciplinary sanctions. See ¢4. Rule
8.4(b) (professional misconduct for law-
yer to commit a criminal act that reflects
on lawyer’s honesty, trustworthiness, or
fitness as a lawyer in other respects); see
also Board Rule 16 (detailing procedure
for interim suspension of attorneys
charged with or convicted of a crime).
Although criminal prosecutions for
the various crimes arising from acts of
false notarization are relatively rare, the
ODC has been informed by the Office of
the Attorney General that cases involving
this type of criminal activity will be treat-
ed appropriately. The possibility that a
notarial officer might be prosecuted
under the criminal statutes for false nota-
rization is therefore very real, If a Dela-
ware attorney is the defendant, the at-
tendant publicity alone will be damaging.




Besides rules 8.4(b) and 8.4(c), and |
depending upon the attenddnt circum- |

starices surrounding an ¢t of false now:

rizationt, other disciplindry viclations can |

be found. As mentioned above, if the fal-
sified document is filed with a court or
other judicial body, Rule 8.4(d) may

apply, sirce it is professional miscoriduct |

for dn attorney to engage in activity prej-

udicial to- the administration of justice. If |
the document is presented as evidence at. | |
trial, Rules 3.3 and 3.4, which forbid the |

use and submission of false evidence,

may apply. Even if no tribunal is 1
involved, rule 4.1 forbids an attorney |

from miaking, a false statement of materi-

al fact to a third person. Since acts of |
false: notarization usually occur i the | |
context of some underlying legal case or | |
transaction, the preserice of such addi- | |

tional disciplinaty violations is typical.
. Commors Excuses for Folse Notarization
When attorneys are aceused of viola-

tions of the ethics rules arising out of dcts | |
of false: notarization; various excuses for |
this activity are normally raised. A review |
of the case law shows, hiowever;, that the |

courts generally have little patience with
such excuses. Somie of the most ¢comition
are t:hc followirig:

. “The formalities requirved fora |
notm’ml act need not be taken Literally.” |
O the contrary, the courts consistently |
hold that without the proper formialities |
there is no notarinl act. See eg., “Oath ||
and Affirmation”, 58 Am Jur 2d 1043 ||}

(Supp. 1992), and cases cited thereirt,

The formalities of oath-taking are pre- [}
cisely the characteristics that distinguish [ {]
that dctivity from the miaking of bare ‘; I
assertions. Because the courts presurng |
that notarizations are evidence that cer- || ;
tain essential formalities have been ob- ||

served, they do indeed take such formali-

ties literally. As one court observed: |[E
“The administration of an oath mieans ||}
something or nothing. It canriot be dis- | |§
torted; there is no room for construc- | {f
tion...” I e Coughlin, N.J. Supr., 450 ||
A.2d 1326, 1327 (1982); see also |
Mazter of Friedman, N.J. Supr., 523 |
A2d 1071 (1987) (“... the soleninity of ||
the oath is a substantial factor in assuring | |
the verity of the materials therein.”, 523 | |}

A.2d at 1074).

2. “Notarvizations have abways beew |
done informally, i.c., without literal |
adberence to the formalities.” This is a fal- |
lacious appeal to tradition, implying that |
if semething has been the common prac-

tice for a long period of time, it is there-

by justified.. Any type of on-going mis- |
conduct or injustice can' be supported |
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with this kind of reasoning. Accordingly,
the courts have consistently rejected this
EXEUSE: S¢e 6 Committee on Profes-

sional Ethics v. Bancerle, Iowa Supr., 460
N.W.2d 452 (1990).

3. “Nop one really observes notarinl for-
malities.” This is another invalid argu-
ment, akin to saying that something is
justified if “everyone does it”. In the first
place, everyone does not do it. Many
notarial officers take their responsibilities
as officers of the state and its courts quite
seriously. In the second place, where an
attorney acts as a notarial officer, a high-
er standard of conduct is expected as a
result of the attorney’s unique position
as an officer of the court. See, ¢g.,
Mazter of Finley, Minn. Supr., 261
N.W.2d 841 (1978).

4. “There was no harm done.” The
courts have forcefully rejected this pur-
ported justification for false notarization.
As one court observed: “The fact that no
overt harm was done to the respondent’s
client by the false notarizations does not
mean that no harm was done. Harm was

~ done to the integrity of the legal sys-

tem.” Master of Danna, Minn. Supr.,
403 N.W.2d 239, 241 (1987). _

5. “The client was benefitted by the
Sfalse notarization.” or “The attorney
devived no benefit from the false notari-
zation.” While the courts sometimes
consider such motivational arguments,
these excuses have never been sufficient
to justify false notarization. At most,
such excuses may simply mitigate the
severity of the sanctions imposed. See,
4., Drociak v. State Bar of California,
Cal. Supr., 804 P.2d 711 (1991).

6. “The literal observance of notarinl
Sformalities is too incomvenient in many
cases.” On the contrary, the purpose of
notarizing a document or taking an oath
has nothing to do with its “conve-
nience”. Yes, proper notarization often s
inconvenient. The same argument could
be used to justify various other types of
misrepresentation and fraud,-as well as
forgery and many other crimes. In the
Delaware disciplinary cases discussed
above the Board has consistently rejected
this weak excuse.

7. “There is no false notavization as
long as the notarial officer is familinr
with the signer’s signature.” Unfor-
tunately, this is false. If the jurat of the
notarial officer says that the signer ap-
peared personally before him or her, the
courts will take those words literally. The
courts do #ot interpret the statement
“the signer personally appeared before
me” to be equivalent to “I know the
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signer’s signature, so I'm pretty sure he

signed this document”. When an attor-
ney attests that a signer has appeared

before him or her, and where the per-
sonal appearance did not occur, that
statement is still a misrepresentation even
though the signature may have been
familiar, and in fact, was genuine. See,
eg., “Acknowledgements”, 1 Am Jur 2d
441 (Supp. 1992), and cases cited there-
in: see also “Notaries Public”, 58 Am
Jur 2d 519 (Supp. 1992), and cases cited
therein.

The possibility
that a notarial
officer might be
prosecuted under
the criminal
statutes for false
notarization is
very real. If a
Delaware attor-
ney is the defen-
dant, the atten-
dant publicity
alone will be
damaging.

8. “There was no time to observe notar-
il formalities because the deal bad to be
closed (ov the complaint bad to be filed)
todmy.” This rationale is a variant on the
“inconvenience” excuse discussed above.
Expediency or urgency, especially to pre-
vent harm to a client, can sometimes
mitigate the severity of the sanction, but
does not negate the misconduct itself,
The same argument is commonly used
in cases involving forgery. The way to
avoid the préblém is to plan well enough
ahead so that complaints are not filed at
the last minute and that closings take
into account the extra time and inconve-
nience that proper notarization de-
mands. See, e.g., Attorney Grievance
Commission v. Maxwell, Md. Supr., 516
A.2d 570 (1987). :

9. “The client anthorized the attorney
to sign for the client.” In many cases, an
attorney may sign a document on behalf
of a client with the client’s authorization.
However, if the attorney then notarizes
the document, which purports to show



that the client personally éppcared before
the attorney, this is a case of false nota-
rization, simply becayse the “personally

appeated befotel g'talq";meh't is fulse. Qissee
a notarial officer cannot officially witness
his or her own signature, it is inappropri-
ate for a notarial officer to sign a docu-
ment in the client’s name (and with the
client’s authorization) and then to nota-
tize the signature. It is apparent that no
“oath-taking” can occur in such proxy
situations. See ¢.4., Annot., “Perjury
conviction as Affegted by Notary’s
Nonobservance of Formalities for
Administration of Oath to Affiant”, 80
ALR 3d 278 (Supp. 1991), and cases
cited therein. '

10. “An attorney’s fulse notarization
of & document, especially for the benefit of
the client, does not dezgmnmute an intent
to misrepresent or deceive.” The courts
apparently hear this excuse from attor-
neys all the time, and regularly reject it.
See eg., Disciplinary Matter Involving
West, Alas. Supr., 805 P.2d 351 (1991);
In ve Disciplinary Matter Against Ma-
honey, Minn. Supr.; 474 N.W. 2d 598
(1991). However, evén when the courts

's BMW
find no “evil intent™, the act of false no- Otto s

tarization is still considered to be suffi- "it. 202-West Chester (215) 399-6800; (800) 292-0TT0

ciently intentional to result in disci-
plinary sanctions, since it is an act “delib-
erately taken ... to knowingly make a
false statement of fact on a document
filed for public record.” Committee on
Professional Ethics v. O’Donohoe, Iowa
Supr., 426 N.W.2d 166, 168-69 (1988).

11. “Tt was my secretary/paralegal who
did the actual false notavization.” When
an attorney has directed his or her secre-
tary or paralegal to falsely notarize a doc-
ument and then gives this excuse at a
disciplinary hearing:it is not only undig-
‘nified and unprofessional — it simply
will not work. An attorney cannot violate
a disciplinary rule through another per-
son. See rule 8.4(a). In addition, an at-
torney with supervisory authority over a
non-attorney is responsible for the non-
attorney’s ethical conduct. See Rule 5.3.
If a criminal investigation is done, the
attorney could still be convicted of aid-

ing or abetting the, perjury or forgery.
See, eg., In e Boyd, Minn. Supr., 430 THE HEMINGWAY
N.W.2d 663 (1988); Committee on Where Twenty-Five Exclusive Homesites
Professional Ethics v. West, Towa Supr., Compliment A Landscape Only Nature , W
387 N.W.2d 338 (1986). : Could Create. Choose From P&'&.th\
Euture Disciplinary Sanctions for False | . Four Semi-Custom Home Designs,
Notarization ‘ ' From The Low 300's Brokers

The Delaware Supreme Court has ‘ I Built and backed by Welcome
recognized, througlr its adoption of flex- \
ible Board Rules in gattorncs disciplinary MAGNESS CONSTRg,g lg:: 738'3800

matters, that each:case is unique and
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" must be evaluated with respect to the

totality of factual circumstances.

Regarding the proper sanctions, the
Court has cited with approval the ABA
Standards for Imposing Lawyer Sanctions
(1986), which is used by disciplinary
agencics throughout the country in
determining the appropriate sanctions
for attorney misconduct. Matter of
Christie, Del. Supr., 574 A.2d 845, 854
(1990); Magter of Clyne, supra. The
ABA Standards also set forth various fac-
tors which are considered as aggravating
or mitigating circumstances in particular
cases. See ABA Standards9.2 and 9.3.

As demonstrated by the Delaware dis-
ciplinary cases discussed above. dealing
with false notarization, until now an
attorney with no prior disciplinary record
who committed an act of false notariza-
tion has received a private admonition,
which has sometimes been imposed with
various conditions. See .ABA Standards
5.13 and 5.14. The question is , should -
a private admonition, with or without -
conditions, continue to be considered an
appropriate disciplinary sanction in Dela-
ware for acts of false notarization?

It is an essential of jurisprudence that
similar cases be treated in a similar man- .
ner. This is the idea underlying the prin-. -
ciple of stare decisis. Along such lines,
future cases of false notarization should
generally result in the imposition of pri-
vate admonitions. However, blind
adherence to precedent is not always jus-
tified. As Holmes once observed: “It is
revolting to have no better reason for a
rule of law than that so it was laid down
in the time of Henry IV.” On such
grounds, perhaps future cases of false
notarization should be treated differently
— perhaps with heavier sanctions.

One way to reconcile these concerns
is for the Court to issue a clear “warn-
ing” to all Delaware attorneys that acts
such as false notarization, which violate '
their professed commitment to the ideals
of professional integrity, will hereafter be
given especially strict scrutiny. After such
a “warning” is issued, attorneys who still
engage in this type of professional mis-
conduct will be on a different footing
from the “unwarned” attorneys who

were prcwously sanctioned with a pnvatc
admonition. -

The Delaware Supreme Court’s .ir-
culation through the medium of
DELAWARE LAWYER of this special
memorandum is intended to be this ype
of “warning”. Although future disci-
plinary cases will still be evaluated with
respect to all relevant considerations,.



from this point on acts of false notariza-
tion that come to the attention of the
ODC, the Board, and the Court will be
given particularly close examination.

Several years ago, the Minnesota
Supreme Court issued a similar “warn-
ing” to its attorneys of the “seriousness
of this type of misconduct” in several
opinions dealing with false notarization.
Matter of Finley, 261 N.W.2d at 846; see
also In re Holmay, Minn. Supr., 399
N.W.2d 564 (1987). Minnesota is now
one among many states in which acts of
false notarization by attorneys can result
in public reprimands, suspensions, and
even disbarment. Attached to this mem-
orandum is a compilation of recént disci-
plinary cases of false notarization by
attorneys in other jurisdictions. As can
be seen from these cases, many states are
disciplining attorneys severely for this

. type of misconduct.

Accordingly, no Delaware attorney
thus warned should assume that an act
of false notarization will henceforth
result in the imposition of a mere private
admonition. What may seem at the time
to be a common and everyday act,
namely, not following the proper formal-
ities in notarizing documents, may now
result in significant damage to an attor-

ney’s reputation and career if the mis-
conduct results in a public sanction.

 Since all Delaware lawyers begin their

' legal careers by taking public oaths or

affirmations before the Supreme Court
to “use no falsechood” in the conduct of
their affairs, it is appropriate-for the
Coutt to hold Delaware lawyers to this
pledge. This means that Delaware
lawyers have a special responsibility to
fulfill — the maintenance of a high stan-
dard of professional integrity. o

.Conforming to our everyday conduct
to such a standard is admittedly not easy
and many times not convenient, but in
making our public pledges to the Court
we were never promised that our legal
practices would be easy or convenient.
Upholding the professional integrity
demanded of the Delaware lawyer is
often a tough challenge. But since we
freely chose to become Delaware law-
yers, we should properly be expected to
meet that challenge. '

Recent Non-Delaware Disciplinary
Cases of False Notarization
Name of Case Disciplinary Sanction
Lisi v. Resming, RI. Supr.,
No. 92-15-MP (2-17-92)

Suspension (1 year)

Disciplinary Matter Involying West

Alas. Supr., 805 P.2d 351 (1991)  Suspension (90 days)
Drociak V. Stare Bar of Californin

Cal. Supr., 804 P.2d 711 (1991)  Suspension (1 year)
Attorney Grievance Commission v. Pearson,

Md. App., 586 A.2d 25 (1991) Disbarment (rcmd.)
In re Disciplinary Action Agasnst Mahoney, Minn. Supr.,

474 N.W.2d 598 (1991) Suspension (30 days)
Matter.of Van Cook, N.Y. App.,

574 NYS2d 375 (1991) Disbarment
Matser of Robbins, '
N.Y. App., 571 NYS2d 8 (1991) Public Reprimand

Matter of Nash, NY. App.,

NYS$2d 936 (1991) Suspension (1 year)
In re Bensom, Or. Supr.,
814 P.2d 507 (1991) Suspension (1 year)

Board on Professional Responsibility
v. Neilson Wy, Supr., 816 P.2d

120.(1991) Disbarment
Board on Professional Responsibility

v. McLeod, Wy. Supr.,

804 P.2d 42 (1991) Public Reprimand
Aronin v, State Bar of California,

Cal. Supr., 801 P.2d 403 (1990)  Suspension (3 years)

Pegple v. Wilkur, Co. Supr.,

796 P.2d 976 (1990) ~ Suspension (3 yeats)
In re Walker, D.C. App., 573 A.2d 780 (1990)
Suspension (60 days)

Commiittee on Professional Ethics v.

Bauerle, Iowa Supr., 460 N.-W.2d
452 (1990)

Committee on Professional Ethics v.

Suspension (6 months)
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« Family Practice » Neuropathology * Pediatric Cardiovascular = Pharmacology  Vascular Surgery

« Forensic Odontology « Neuropsychology -Surgery * Physical Medicine » Weight Management

il All physician specialists are board-certified medical school faculty members or are of medical school faculty caliber. Experience In over
5,000 medical and hospital malpractice, personal injury and product liability cases for plaintiff and defendant. Specialist's curriculum vitae
and complete fee schedule based on hourly rate provided upon initial inquiry. Approximately three weeks after receipt of record specialist
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c lE c D I i I N (1990) Suspension (2 years)

In re Disciplinary Action Against

Jobmson, Minn, Supr,, 402 N:¥:2d

: ' 598 (1990) Public Reprimand
MEXICO, FLORIDA AND | =7.-....
: ) ’ 559 NYS2d 357 (1990) Disbarment
THE CARIBBEAN!  : ::i-
[ ] 551 NYS2d 151 (1990) Suspension (3 years)
In re Klgin, Minn. Supr.,

(TAX DEDUCTIBLE) 442 N.w.2d 317 (1989) Suspension (6 months)

Maztter of Raphael, N.X. App.,
547 NYS2d 900 (1989) Suspension (1 year)

Committee on Professional Ethics v.
O’Donokoe, Towa Supr., 426 N.W.2d

166 (1988) Public Reprimand
In re Boyd, Minn. Supr.,

430 N.W.2d 663 (1988) Suspension (6 months)
In ve Hawhins, Or. Supr.,

751 P.2d 780 (1988) Disbarment

Louisiana State Bar Associntion v.

Schmidt, La. Supr., 506 So.2d 1186

(1987) * Disbarment
Attorney Grievance Commission v.

Parsons, Md. Supr., 527 A.2d

325 (1987) Suspension (90 days)
Attorney Grievance Commission v.

Maxwell, Md. Supr., 516 A.2d

Trolley Square Travel invites you to Club Med, the world’s most popular all-

.inclusive resorts. They offer members of the bar on-site, interactive video 570 (1987) Suspension (90 days)
seminars that qualify as continuing education credits. They take onlya short ~ Masser of Danna, Minn. Supr.,
time each day and the cost is minimal. They’re available at five different Club Med S03NW2d239(1987) - Suspension (90 days)
villages in Mexico, Florida and the Caribbean. In e HolmayMinn. Supr.
So, while your family and friends enjoy the vacation of a lifetime, 399 NW.2d 564 (1987) Suspension (30 days)
youll experience the most magical, relaxing, fun-filled, gourmet- -delightful Mumr’ of'm man, N.J. Supr., :
seminar you ve ever attended. 523 A24 1071 (1987) Suspension (1 year)

Do you prefer a cruise, Europe or Asia? Call Lois Berryman or Joan
Rizzo or any of our travel-wise, experienced staff for ideas. We've all travelled
the world and take great pride in finding the best packages around while giving
you the hest serpice you've ever experienced.

Callus at (302) 654-1111, or (800) 336-1316, Monday thru
Friday, 9 to 5, Saturday by appointment.

Trolley Square ,‘

14A Trolley Square Wilmingten, DE 19806
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'Have a heart to heart
with your doctor. . . :
A
regularly.

Myr. Johnson-Glebe, who holds B.A.,
M.A., and ].D. degrees from the Uni-
versity of Pennsylvania, has also earned
M.A. and Ph.D. degrees in philosophy
Sfrom the Ohio State University. His doc-
toral dissertation in philosophy is a com-
prehensive analysis of the legal theories of
Justice Oliver Wendell Holmes, Jr. He 1s
now completing his second year as the first
American Heart Deputy Disciplinary Counsel of the Office

Association of Disciplinary C
‘ y Counsel of the Supreme
WERE FIGHTING FOR YOPR LIFE Court of Delwware. *
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New Castle County
- Chamber of Commerce
Introduces the

LEND-A-HAND PLAN

HEALTH INSURANCE » WORKERS' COM:P * BUSINESS INSURANCE « LONG DISTANCE « PRE-TAX SAVINGS

The New Castle County Chamber of *|L ONG DISTANCE -- Sprint -- Members can
Commerce has put together a plan that can save as much as 20%! on long distance for their
save you 20% to 40% on business expenses: business and home and can pass the savings on to
the LENDe*A+HAND PLAN. By joining their employees as a benefit.

together with other businesses in your area, « PRE-TAX SAVINGS -- The Bradley Group -
WE can ?,ﬁer.yo.l,r{ a V\ftlldel range of benefits and  a onnortunity to provide a Supplemental Retire-
Services for significantly 16ss money. ment Program for employees with no out-of-pocket
« HEALTH INSURANCE -- Give your employ-  cost to the company or the employees,

ees a choice of either Travelers Insurance or Get a grip on the rising costs of business

Healthcare Delaware, an HVO. benefits and services. Sign your business up

* WORKERS' COMP -- Dodson Group -- for the LEND+*A<HAND PLAN. Call the
Members have two ways to help cut their - New Castle County Chamber of Commerce
workers' compensation insurance premium costs!  today at 737-4343.

First, a 10% discount applies when policies are o
issued. Then, with careful attention to employee

safety, NCCCC members have the opportunity to
eamq)(/?e’arly dividends. A 15% dividend was paid
in 1991.

* BUSINESS INSURANCE --

Donegal Mutual -- Members may be
eligible for a discount on their 5
Business Insurance which
includes Commercial Auto,
Property and Liability
coverages.

+ Rate comparison based on cuirrenttari Day:PLUS (6
vs. AT&T basic interstate rates (effective 1/2/92). In-state where authorized.




rising tide of mediocrity,” A
National at Risk warned us
in 1983, is engulﬁng our
schools. Nine years later it is
still rising. You-are familiar with the data:
half of our high school seniors cannot
locate France on a map; less than one in
five can write a persuasive letter or do a
math problem involving fractions,
Twenty years ago the SAT verbal average
was 453; today it is 422. The number of
students scoring above 600 on the verbal
SATs, our best and brightest, has
dropped 35% ix those twenty years. Fresh
data released in February show U.S. high
school students place thirteenth in the
world on international math and science
tests. America is losing out.

But these are national data; let me
bring the issue home to Delaware, where
for sixteen years as a state legislator,
Congressman, and Governor, I was very
much involved in education policy.
Sadly, the picture is no brighter.

A decade ago, Delaware students”
SAT test scores stood well above the
national average. But a 10 year regression
to mediocrity has left scores the lowest
ever, According to USA Today, the
1990-91 Delaware SAT score drop was
the largest in America. The Department
of Public Instruction reports that the
Class of ‘91 it our high schools was 32%
smaller than it started out in ninth grade
just four years earlier — neatly a one-
third dropout rate. Stanford Achievement
Test scores on basic skills tests dropped
last year in all major subjects for three out
of four grades tested. Only 16% of our
eighth graders are competent in math.
Perhaps 3% meet Governor Castle’s year
2000 goal of “first in the world.”

- All of this bad news comes after the
massive and far-reaching reforms of the
late *70s and early *80s — after teacher
testing, student testing, gifted and tal-
ented programs, special programs for
learning disabled and dlscnphnary prob-
lem children. It comes after ¢lass size had
been reduced 10%, math and science
courses had been added as’ graduation
requirements, mandatory kmdergarten
begun. It comes after teacher sataries had

b

* been dramatically raised and per pupil

expenditure doubled in a decade to
~ $6,000 per pupil per year. -

So what is the reaction of Delaware
educators to this dismal performance?
" “Educators unswayed by test scores,”
. said one News Journal headline. “Of

ficials downplay test results,” said anoth-
er. Let’s try a pop quiz: which of the fol-

PIERRE S, DUPONT, IV~~~

lowing explanations was offered by
school officials?
a. Multnplc choice questions don’t

accurately measure skills.

b. Desert Storm could have affected
students’ copcentration.

c. The tests don’t perfectly match
Delawate’s curriculum.

d. Students aren’t motivated since
they don’t get credit for taking the tests.

_e. Kids are doing amazing things that
are not reflected in the test scores.

f. Hey, we're better than that.

Answer: all of the above; those are
quotations from press reports. Refuse to
believe the facts, or blame the war, the
students, or best of all, blame the tests —-
they’re just not measuring the great job
we know we’re doing. (All of us tried that
one, report card in hand, on our dads. )

Rcmarkabl-y absent from the list is any
reference to the structure and framework
that we have choserr to educate our chil~
dren. Many decades ago it was decided
that American’ youngsters could best be
educated through a single, centralized
school system witht 2 common curricu-
lum, textbooks, and classroom climate.
Over the years, this well intentioned
view has calcified into 2 rigid bureaucrat-
ic regime plainly incapable of preparing:
students with skills for a lifetime. In spite
of years of unsatlsfactory results on al-
most every test; measuring, almost every
kind of student and ability, educators

continue to express faith in this failing;

monolithic structure.

Could it be that it is the systent itself
that is failing us? That we are pouring
money and good intentions and effort

" into an educational structure that simply

won’t work for today’s and tomorrow’s
students? I thinkso. The system we are
using, cannot work because it is fatally
flawed; we cannct educate young men
and women with it; it must be: changed.
In the past months, we have seen with
our own eyes the final conclusion of
deadly collectivist and centrally planned
economies in Eastetn: Europe and the for-
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The Del

mer Soviet Union. In the late 1980s, the
showcase nation of central plarining was
shown to be a hollow shell: empty shelves
in the markets, rotting food in the fields, a
lower car per capita rate than: that enjoyed.
by blacks in South Africa, 2 GNP srmaller
than that of Turkey anid still falling. For
70 years the wotld’s largest armty, most
powerful and vicious secret police, and 2
vast pervasive bureaucracy beyond George
Orwell’s wildest dreams;, ruled a nation: it
which: there was no prlvate propeity, no
free press, no political oppesition, where
alf the: power was concentrated in the
harids of an elite bureancracy ... and they

 stilk couldn’t make it work. Thie *80s

proved that certral planning and. the
ownership of the riteans of productiori by .
the state is a bankrupt idea.

Yet this is the very systcm we use in
the United States to attempt to educite
our children: central planning and the
ownership of the means of production:
by the state.

Central planners, not teachers, or
principals or parerits, but central plan~
niers, decide what textbooks are to be
used, tests to be taken, which curriculum
and study plan will be followed. T virta-
ally every other segment of our society
we have a rolling, 24-hour referendum
by consumers on the products they
accept. It is this ability to switch horses,,
to charige products, to abandon the infe-
rior and embrace the superior that gives
free enterprise its fundamental superiori-
ty — both merally and practically -
over centrally planned economies. Do
you think General Motors would ever’
have improved its automobiles without
Japanese competition? Do you think that
the cost of electronic equipment would
have come down as fast as it has without
competition? Do you think. you would
be able to get the kind: of food, clothing,
and other consumer items you desire at a
price you can afford if there were only
one soutce of supply? Of course riot.

But in education we have but on¢

(Contimued on page 30)
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s Governor of Delaware, Pete

duPont earned deservedly

high marks for his efforts to
] improve the quality of ele-
mcntary and secondary education in
Delaware and, through his Chair-
manship of the Education Commission
of the States, nationally as well. Gov-
ernor duPont put education near the top
of his agenda and worked ceasélessly to
implement and fund many recommenda-
tions and programs long 6spoused by
professional educators. Class size was
reduced, kindergarten made mandatory,
math and science requirements in-
creased. Teachers’ compensation levels
were raised substantially. During the
governor’s eight year tenure, Delaware’s
per pupil education expenditures in-
creased at a rate far greater than infla-
tion. Governor duPont left office in
1984 no doubt justifiably proud that he
had accomplished more for Delaware’s
schoolchildren than anyone since an ear-
lier P. 8. duPont had created, virtually
singlehandedly, Delaware’s modern sys-
tem of public education more than 60
years ago,

It must have been an especially bitter
pill for Governor duPont to have had to
acknowledge that, viewed objectively, his
efforts had had little positive impact
upon the performance of Delaware
schoolchildren, 8.AT. scores did not
improve measurably, graduation rates
have continued to plummet, functional
illiteracy, mathematical ineptitude, and
historical and geographical ignorance
reinain rampant among those who
received diplomas, Under these circum-
stances, it would have been natural if
Governor duPont had abandoned im-
provement of education as a hopeless
cause and sought other fields in which to
focus his talents.

To his credit Governor duPont has
not permitted his disappointment to
degenerate into lack of interest. Rather,
he has taken up the challenge with
renewed vigor and imagination, embark-

ing upon a wholly different approach —
one he has designated as “choice”. He
proposes to recast elementary and sec-
ondary education into a free market
matrix, in which purveyors of educational
sérvices, both public and private, would
compete for students by providing a
broad and diverse menu of courses and
curricula from which students and their
parents could choose. As Governor
duPont envisions it, this competition
would ‘nurture, in Darwinian fashion, a
striving for excellence among these pur-
veyors, inevitably raising the performance
level of all educators, public and private,
and, thereby, the achievement levels of
the student-purchasers of their services.
While some of Govérnor duPont’s
specific ideas have considerable merit, his
keystone element — the use of state-
funded educational vouchers redeemable
at either public or private schools — will,
in my view, result inevitably in an accel-
erated deterioration of the public school
system, an institution which, despite its
obvious shortcomings, will remain the
only real alternative for the overwhelm-
ing majority of American schoolchildren.
I do not for an instant question
Governor duPont’s good faith belief in
his proposal. Because he is obviously
ambitious for a further role in public life,
it might be easy to dismiss his voucher
plan as merely an attempt to curry politi-
cal favor by providing subsidies to mid-
dle-class and upper-income families
already committed to parochial or pri-
vate schooling. His distinguished record
leaves no room for doubt that he sin-
cerely believes his program will impact
favorably upon all schoolchildren. I
believe, however, that, for the most part,
it will be only those already committed
families who will benefit from his plan,
and their benefit will come at the
expense of the majority of students who
will be relegated to remain in a public
school system weakened by loss of both
funding and many of its better students.
Nor do I suggest that Governor

DELAWARE LAWYER 29

duPont has overstated the problem. The
abysmal statistics about student perfor-
mance he cite$ and their long-range
impact upon Afnerica’s competitiveness
in the world aré a screaming call for
action. Somethinig needs to be done. His
conclusion — that’ the American educa-
tional system needs a healthy dose of
innovation — is one with which no
thinking person ¢an disagree. Moreover,
such persons must surely share his skepti-
cism about the capacity of today’s educa-
tional bureaucracy to foster s1gmﬁcant
and far-ranging changcs in their
approach, even if funding for new
approaches is providéd. Too many pro-
fessional educators have too vested an
interest in the existing system to examine
new ideas with the detachment they
should command. For too long too
many of them have coasted along,
redefining educational goals by what they

" think they can achieve, rather than. by

what needs they should be meeting. A
thorough shakeup of the educational
establishment is long overdue, including
addressing what has become a cross
borne by all American enterprise, both
public and private, — overstaffing on
administrative levels. My dispute with the
former Governor is only over method.
Many of Governor duPont’s specific
recommendations for improvernents de-
serve to be implémented, at least experi-
mentally: magnet schools, achievement-
based opportunities for individual stu-
dents, specialized curricula which address
the needs of identifiable groups, experi-
mental pilot programs, even those devel-
oped by the private sector, all ought to be
encouraged and funded where appropri-
ate. There is an overwhelming need to
break away from the type of thinking that
cquates desegregation and equal opportu-
nity with a mindless egalitarianism that
restricts the development of all students to
the lowest common denominator, and
which concludes, when performance of
idendfiable groups of students fail to mea-
sure up, that it is the purported biases of
the system, not the the inadequate stu-
dents or their teachers, which are at fault.
Governor duPont correctly recognizes
that the performance levels of American
schoolchildren will rise generally only
when the opportunity for growth is given
to the performance of individual students.
Lastly, I share generally Governor

duPont’s view that, as an abstract matter, -

free markets and competition are prefer-
able to government-imposed regulation.
(Continued on page 34)




Du_Pont (continued from page 28)

source of suﬂ)ly — where the govern-

ment’s central planners supply the “one
best product” for all students, regardless
of background, ability, or motivation.
And just as in the Soviet Union and
Eastern Europe, the centralized bureau-
cracies have been unable to respond
quickly enough to a rapidly changing
world. So American students have con-
tinued to fall further and further behind.

America did not come to grow and

prosper through 200 years with the gov-
ernment providing “one best product”.
It is time to bring the proven American
values of choice and competition into
education, to replace a centrally planned
_education system run from Washington
and state capitols with a customer-driven
system in which parents choose the
schools for their children and schools
must compete for their students.

We should have dozens, if not hun-
dreds, of different kinds of schools that
offer choices to our children. We should
have schools that specialize in mathemat-
ics; schools that specialize in English and
grammar; schools that specialize in the
arts and sciences; schools that meet in the
evenings and in the summer; where
excellent teachers are paid $75,000 and
all teachers can offer their services to the
school in which they want to teach.
Education is an industry in which a thou-
sand flowers should bloom. And they can
bloom, not by the wise decisions of well-

“intentioned government planners, but

only by thousands of free choices made.

. by millions of free people in a free society.

For lots of reasons, allowing parents
to choose their children’s schools makes
all kinds of sense.

First, choice gives people a sense of
shared ownership in whatever it is they
have chosen. This means more interest,
concern, and participation by the owners.

Second, choice ends the stifling
bureaucracy that has given us the thir-
teenth best schools in the world. It cuts
though the myriad rules of the federal
government, state governments, state
school boards, local school boards, and
union contracts — rules that make it
impossible to innovate, to fit education
‘to the needs of the individual student,
indeed, to change anything within the
classroom at all to improve education.

Choice means fairness — giving all
families ‘access to the best schools now
within the economic grasp of only the
few. Some 20% of our school aged popu-
lation already exercise choice , the most

affluent 20%. It is poor and middle class
working families whose children dre
most often trapped in inferior schools; it

is time they were givcn tllc power to (‘lo
better for their children.

Finally, choice means power — the
power of every parent to choose the
school best suited to each child — the
power to choose our child’s education as
we choose our jobs, our houses, our
churches, and our leaders.

In some states, parents are falsifying

street addresses to get their children into

better schools. The response of school
districts has been to hire private detec-
tives, to stake out bus stops and houses,
and even to institute door-to-door bed-
checks to be sure no student emigrates
out of the district to which he or she has
been assigned. It would be comic if it
weren’t tragic: using the police power of
the state to ensure no one gets a better
education that he is supposed to have.
Choice would end this sorry spectacle
and return to parents the inalienable right
to do what is best for their children.

You should have the power to do

what is best for your children. I do not-

know your children; neither does the
central planner who assigns them to
their school. He or she has never met
your children, or you, and doesn’t know
a thing about your family. You know
best what your children need.

My wife, Elise, and I have four chil-
dren. They’re all different, and they all
had different educational needs. One is
very bright and needed a challenging
academic environment. Another is dys-
lexic and needed a very special school.
Another is scientifically inclined, the
other more artistic; they needed schools
that would suit them. One cannot treat
all children the same way, because every
child is different. Fortunately, we could
choose the school best suited to each of
our children. I believe all parents should
have that opportunity.

But most of all, choice forces all

~schools to improve and this raises the

quality of education in every classroom
in every school. Choice and competition
— use of markets — could stem that ris-
ing tide of mediocrity and quickly im-
prove our schools.

Keith Geiger, the national president

_ of the teachers union and the NEA, said

in our debate a year ago that there is no
evidence that “school choice by itself
does anything to improve schools.” That
is a true statement; but its converse is
also true, that without choice schools
have not improved and are unlikely to
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improve. Choice is not a panacea, but a

prerequisite to improved education.
In the past decade, many choice plans

empoweiing paFEALE [0 chioose the
school best suited for each of their chil-
dren have come into existence.

The Milwaukee plan championed
through the state legislature by Repre-
sentative Polly Williams is for low in-

come city parents. Approximately 1,000 .

of the city’s lowest income families are
eligible for $2,500 scholarships to send
their children to any private, nonsectari-
an school in the city. In March this plan
was held constitutional by the Wisconsin
Supreme Court. :
The Indiana plan, which is still in the
discussion stage, would provide all par-
ents, regardless of income, a scholarship
certificate worth the total amount of state
and Jocal funding allocated for each stu-
dent in a school district. The scholarship

~ could be used at any school, public or pri-

vate. If school tuition were less than the
value of the scholarship, the difference

would be held in a lifeime account for

the student, to be used for any education-
al purpose, including tuition at colleges,
universities, or vocational education pro-
grams. This latter point is both interesting
and important, for it provides the eco-
nomic incentive for parents to demand
the lowest possible school costs. Without
it, private school tuitions would simply
rise to the level of the scholarship, helping
no one but schoot administrators.

A variety of public school choice
plans also exist, and provided they con-
tain a supply side mechanism to permit
new public schools to be easily created,
they also will improve the quality of edu-
cation in all schools. The Harlem plan,
now some 15 years old, allowing choice
among twenty-two junior high schools
in a school district 40% black, 40%
Hispanic, and 20% white, with 90% of all
mothers on welfare, is raising student
comprehension and test scores markedly,

A newly enacted plan in Minnesota
complements the existing statewide public
school choice program with “charter
schools”. Groups of licensed teachers may,
with the approval of the State Board of
Education, create new schools in a com-
munity. Here is power to teachers to form
and lead your own schools, 1o offer your
services to the school that wants you, and
thus pays you, the most. The charter
schools would be free of most existing
regulations; they may specialize in students
of a certain age, in certain subjects, or in a
particular learning method; but they can-

not discriminate or select students on the




basis of intelligence, achievement, or ath-
letic ability. Although still a demonstration
project, increasing the supply of schools
remains one of the most important goals
of improved education, so the charter
school project may prove a useful model.
So there are many models, many ways to
choose. But choice is critically important

for it is the one missing ingredient in a,

third-of-a century effort to reverse dwin-
- dling educational achievement.

In September of 1990 I proposed a
school choice plan for Delaware in the
belief that our state, too, must offer bet-
ter opportunities to our young people.
The details are summarized in the box,
but the idea is simple: choice for parents
in a marketplace of options will improve
each student’s education.

All of us know we must do better, that
America is losing out, that our current

education system is failing us. Teachers

know it. Education professionals know it.
Parents know it. So do you and I. What
we have is not good enough. We need a
dramatic change for the better.

Fortunately, we have some benchmarks
to guide us in designing a better way to
educate our children: we know what

_doesn’t work, and we know what does.

" Education as it is currently structured
- doesn’t work. Our high schools graduate
700,000 functional illiterates every
spring (not counting the twenty to fifty
percent of the students who have
dropped out along the way). U.S. stu-
dents are twelfth best.in the world in
math and science, and with test scores
flat or falling, out students continue to
lose ground internationally.

Reform from within doesn’t work
cither. Education reform was promised
after Sputnik in 1957; it didn’t happen.
It was promised again after A Nation at
Risk in 1983; it didn’t happen. And in
spite of all the ringing rhetoric, it’s not
happening now. If we want change, we
need a new system.

We also know what does work: mar-
kets, city parochial schools, American
higher education, and the GI Bill.

America is the envy of the world
because of its dynamic market economy.
Markets work for schools, too — in East
Harlem, Milwaukee, Minnesota. They
could work everywhere.

City parochial schools have better dis-
cipline, higher graduation rates and col-
lege admissions, lower dropout rates and
higher student achievement. James Cole-
. man found students of comparable socio-

. economic background gain one full grade
. level in just two years in city parochial
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compared with city public schools.
Finally, we know the GI Bill works —
brilliantly. From world War II to Desert

Stori, cighteen million American men

and women have gone to college or
post-secondary schooling using its bene-
fits. They have attended public, private,
and religious institutions — without
constitutional controversy.

So why not a GI Bill for kids? Such a
scholarship plan would be based upon
proven principles: market choices, schools
that offer a choice of discipline and aca-
demic excellence, a world class hlghcr
education system, and the largest and
most successful scholarship program in

history with eighteen million graduatcs

Let there be no mistake about the
need to fiindamentally restructure edu-
cation in America: change we must, for
we are losing out: We must bring choice
to parents, competition into our system,
and opportunity into our classrooms,
Now is the time to end the governiment
stranglehold on the education of our
children, to bring excellence, opportuni-
ty and a world-class education into every
classroom, and place the power of choice
on the kitcheri table of every Americin
family. America’s future — and the fu-
ture of the next generation of Americans
— depends upon it.

The author is, of conrse, well known to
Delaware readers and, for that matter, to
literates throughout the Republic. His
caveer of public service, beginning in the
Delaware General Assembly, followed by
bis vepresentation of Delaware in the
United States Congress, and bis two terms

as Governor of this State constitute an .

exceptional recovd of political success and
vesponsible leadership. A lawyer, former
Governor duPont is a member of the
Wilmington firm of Richards, Layton &
Finger.
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Drexl er ( continuied from page 29)

But my conﬁdcncc in thc free market is
tempered by a recognition that it has
limitations — witness the S&L mess —
and that it does not provide an appropri-
ate matrix for all forms of human en-
deavor. After all, Adam Smith’s theories
foresaw cﬂic1ency and low prices as the
benefits to be derived from free market
competition, not necessarily higher qual-
ity in the products or services made avail-
able for sale.

With the foregoing pomts of agrcc—
ment as preface, I turn to why I believe
the voucher system proposed by Gov-
ernor duPont will %ot achiéve the salu:
tary. goals he seeks.

The first question to be addrcsscd in
conmdcrmg “choice” is who the new pn~
vate purveyors of educational servicés
will be. No doubt, if the present propos—
al is enacted, already existing private and
parochial schools will seize the opportu-
nity to expand to fill prescntly unused
capacity, such as it may be: However,
this will provide openings for a compara~
tively few only. Moreover, given an

" expanded base of students to draw from,
thiese schools will io doubt “cherry+
pick” the public schools for new stu-
dents, selectitig ofily the most promising,
dcpnvmg the public schools of their best
pegr role-rodels. The short-range pros-
pects are for an immediate drop in public
school performance levels.

Governor duPont may contemplate
that in the long run a new category of
for-profit schools will come into exis-
tence to take advantage of the “market
opportunity”, by offering high quality
private educdtional opportunities to a
greater number of students. In recent
months, Benno Schmidt, the president
of Yale University, resigned to become
president of a venture which proposes to
establish a chain of private schools to
uplift the quality of American education.
However, it is still uncertain that Dr.
Schmidt’s endeavor will seek public
ﬁnancmg, by vouchers or otherwise. Of
the questions raised so far about this
project, none has yet focussed meaning-
fully on its economics. Moreover, to the
extent tuition costs have been alluded to,
they are far above the levels of the
vouchers which Governor duPont pro-
poses, so that Dr. Schmidt appears to be
looking to an up-scale market.

Notwithstanding the good intentions
of Dr. Schmidt and others, 1 fear, howev-

er, that the odds are long against newly- '

established schools achieving their goals

of quality education for large numbers of
students if they operate within the
parameters of Governor duPont’s vouch-
er program. Under Governor duPont’s
plan, the dollar value of the vouchers ini-
tially will be roughly equivalent to pre-
sent private and parochial school tuitions.

But existing schools utilize facilities
which were long ago paid for, and their
tuition revenues are génerally supplc-
mented by endowments or other outside
contributions. Given the hlgh outlays
required to build and properly equip new
schools, it seems almost inevitable that
such schools, which will lack the outside
financial resources of existing schools,

will be at best margmal operations in
which “cost containment” will inevitably
supcrscdc “qhality enhancément” as the
operative watchwords

This will be cspcc:ally true of sec-
ondary ¢ schools Where will their ‘com-
puters; laboratoncs libraries, gymnasna
and other cssentlal elements of the mod-
ern educanonal facility .come from> Can
néw; propcrly equipped and staffed insti-
tutions possibly provide quality eduica-
tion to significant numbeérs of students
within the financial levels Govcrnor
duPont’ s plan envisions? It seems hlghly
doubtful Dr. Schmldt s plan looks to
tiition levels 2 to 3 timiés the proposed
voucher leyéls. In all cvcnts, there will be
a need for a cadre of inspectors to make
sur¢ any new msntutlons do not econo-
mize at the ¢ cxpcnsc of safety and hedlth
standards. The costs of such inspectors
are a hidden additional expense to tax-
payers of the voucher proposal.

Nor has Governor duPont’s plan cal-
culated the educational and emotional
price to be paid by the students whose
parents enroll them in those schools
which inevitably must collapse under
financial pressures. If significant numbers
of new for-profit schools open and
thereafter fail or fall short of meeting
their stated goals for financial or other
reasons, where will their students go? It
is foreseeable that the parents of those
students will form a powerful lobby in
favor of a public bailout, increasing
materially the costs of the plan.

For these reasons, 1 believe that it is
highly unlikely that the voucher plan will
lead in the long run to a significant ex-
pansion of private educational facilities of
the quality Governor duPont envisions,
and that the more likely consequence will
be to provide private schooling oppor-
tunities to a comparatively few additional
students, while diverting significant pub-
lic resources from the public schools. In
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this connection, Governor duPont’s cost
analysis is somewhat mislgading. Since
the amount of the vouchcl:s is less than
the present per student cost of public
schools and he does not Propose to re-

~duce pubhc school funding, he sees his

plan as mcrf,asmg the amounts available
to public schools on a per student basis.
While this may be mathematically true, it
does not follow that there will be signifi-
cant amounts freed up for new educa-
tional programming. By way of example,
paying off the bonded indebtedness.on a
half-used public school costs twice as
much per student as one utilized t6 full
capacity, even though the dollar ambunts
are identical for each institution.

The second question which Governor
duPont’s “choice” proposal raises con-
cerns who will be making the choices.
On this point Governor duPont’s posn-
non appears paradoxical. By focusmg
upon improvément of education as a
cause, he implicitly recognizes that edis-
cation of American schoolchildren is a
societal issiie which transcends the mere
interests of 1nd1v1dual paients in provid-

" ing for théir own. Yet; his solution is to

turn the problern wholly over to the par-
ents — arguing that parcnts carl surcly
miake bettér choices for their own chil-
drcn than ficeless govemmcntal bureau-
crits. While this kind of glib, govern:
mént-bashing érg"ume'n‘t has had a con-
siderablé vogue in recent years; sharing
the platforim with family values.and the
flag 45 crowd-pleasers among thé more
comfortable segments of our populace,
the fundamental changes which Gov-
ernor ditPont proposes in the delivery of
éducational services ought to be
premiised in reality, not rhetoric. ‘

Of coirse there are many parents who
can make better educational decisions for
their children than the bureaucrats. But

" generally speaking, the kids of such par-

ents are not the problém with American
¢ducation. Parents who take a genuine
interest in their children’s education,
limit their weekday access to television,
check on their homework, and consis-
tently prod them toward academic
achievement, are the parents of the kids
who set the curve and manage to succeed,
even in today’s public schools. Note, for
example, the phenomenal record of
Asian-Americans in recent years. One can
be comfortable in giving such parents a
“choice” that it will be intelligently
made. However, it seems equally certain
that, afforded the opportunity and the

- wherewithal, such parents will take their

children out of the public schools.



However, the blunt fact is that far too
many children do not have the benefits
of supportive, education-conscious fami-
lies who value and nurture their chil-
dren’s development. There are too many
parents who are ill-equipped to make
intelligent choices, even for their own
children. Does Governor duPont really
~ believe that, for example, a struggling

single mother in her late teens or early
twenties; who herself dropped out of
school, pregnant, at age 13 or 14, can
really make better decisions about he
children’s cducanon than a professional
educator? Yet it is precisely the children
from such backgrounds who in signifi-
cant numbers fail today and who provide
the prist for the statistical mill of eduica-
tional inadequacy. which properly alarms
Governor duPont. To be blunt, an edu-
cational program which facilitates the
ability of educationally and socially
advantaged faniilies to produce more
lawyers, investment bankers, of even
doctors and politicians, while desirable,
does not really address the problem.
What is needed to draw us ot of the
doldrurns and restore our compctmvc
edge in the world are large numbers of
technicians educated adequately enough
- both to function competently in a high-
tech industrial society and to break out
of the rccurrmg cycle of poverty into
which our presenit ediicational structure
has thrust thém. Yet, I do not see the
“choice” plan as addressing this funda-
mental need. ,

Rather, under the voucher plan, chil-
dren from educationally deprived back-
grounds seem doomed to merely contin-
ue to parade through the public school
system, acquiring few usable skills and
perpetuating the inadequacies of the pre-
sent system into successive generations.
The public schools which they attend will
be even the poorer for the loss of support
from the involved parents who seize the
opportunity to pull their childrén and
themselves away from public education.

There is a potential for even greater
damage to the-educationally disadvan-
taged unless steps are taken to forestall
it. The availability of vouchers to parents
ill-equipped to utilize them knowledge-
- ably is an open invitation to cultists,
opportunists, and charlatans to entice
children into educationally dubious pro-
grams, either for profit or self-aggran-
dizement. Preventing substandard edu-
cation and fraud in the private sector will
require the establishment of acceptable
'standards, the enforcement of teacher
qualification by licensing, and the review
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of actual performance by inspection and
testing. The costs of policing new private
~ schools is potentially enormous. They
represent another hidden expense to tax-
payers of the “choice” plan. '

The third questionable factor in the
voucher plan is its impact upon teachers
and administrators. In this area as well,
Governor duPont’s approach scems para-
doxical. His approach seems to be
premised upon a vision of a public school
system manned by lethargic time-servers,
whose desire to provide educational
opportunities to their charges at the
highest possible level has long ago been
sapped by a system which makes few
demands upon them. Such teachers, the
hypothesis goes, are permitted in the pre-
sent public schools to sleepwalk through
their careers indifferent to the results
which are achieved by their students.
Even if the hypothesis were true, I find it
difficult to follow how the voucher sys-
tem, which will enable the best and the
brightest students to escape their clutch-
es, will somehow motivate these drones
to shake off their burcaucratic lassitude.

I do not, however, accept the hypo-
thesis. I believe that there are a consider-
able number of public school teachers

who remain enthusiastic about their pro- .

fession, who are highly motivated, and
who work long and hard to instill their
own motivation and love of learning in
their students. Given the circumstances,
these teachers undoubtedly continually
fight a personal battle against despair and
discouragement. But I expect that what
keeps them going is the justifiable pride
and satisfaction and the renewed com-
mitment they gain from the achieve-
ments of those among their present stu-
dents who succeed. I cannot help but
think that such dedicated public school
teachers will view the voucher plan as a
collective slap in the face, not as an
incentive for self-improvement, which
they really do not need. I believe such
teachers, deprived, as they inevitably will
be, of some of the occasional victories-
embodied in the successes of their better
students, are more likely either to follow

them into the private sector or to join .

the already too crowded ranks of their
fellows who have been permitted by
what they have come to perceive as a
Sisyphean task to lapse into lassitude and
indifference. What is required are pro-
grams which will either jolt these
presently underperforming teachers to
perform up to acceptable levels or, if
they cannot, to oust them from the
schools. The voucher plan really doesn’t

address this need.

In sum, the voucher proposal seems
doomed ultimately to become merely
another entitlements program providing
financial and educational assistance, for
the most part, to that segment of society
which needs it least — the children of
educationally advantaged, college-orient-

ed families ~ at the ultimate expense of -

those who are the source of our prob-
lem, greater both in numbers and in the
need for assistance — the children of the
disadvantaged. Once a voucher plan is in
place, I feel it is inevitable that society
will be on the slippery slope to ever
greater and greater governmental outlays
to the private sector the inevitable detri-
ment of the public schools. This will
occur even where not compelled by the
inevitable political pressures. It is difficult
enough today to garner support for ref-
erendums on local educational supple-
ments. Vouchers which enable large
numbers of families to eschew the public
school system entirely will make their
passage all the more difficult.

I am not a professional educator, and
it is, of course, possible that the voucher
plan will produce the benefits which
Governor duPont foresees. But, before
undertaking such a potentially risk-laden
experiment, at the least more study is
required. Americans have had in place
for many years what is in effect a voucher
system in post-secondary school educa-
tion. These are the student loan and
grant programs, which enable students
to attend institutions of their choice at
governmental expense, While these pro-
grams have had considerable success at
the college level and inipublicly-adminis-
tered community colleges of more recent
vintage, their accomplishments in what I
believe to be the more relevant area —
for profit trade schools — have been far
more checkered and problematic.
Indeed a recent news article may presage
the probable outcome of a voucher pro-
gram on the secondary-schoot level.

. According to a front-page article in
The New York Times of March 25,1992,
the availability of government loans, com-
bine with “choice”, on the trade-school

level became a national scandal in the late

1980s, when it became clear that provid-
ing low-cost loans to students who could
select their own schools had led to the
establishment of great numbers of for-
profit diploma mills, which did not ade-
quately prepare their attendees for the
working world. The article went on to
describe how unscrupulous entrepre-
neurs, recruiting near housing projects
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and welfare offices, had inveigled ill-
equipped students into poorly-run pro-
grams in order to get the federal dollars
which were available. Because of an
alarming default rate in loan repayments
by attendees of these private “choice”-
inspired insttutions, strong pressure de-
veloped in favor of legislation which
would have stopped the flow of govern-
ment dollars to dubious for-profit schools.

All to the good, one might say, ex-
cept that the aforesaid recapitulation of
the scandal was for background purposes
only. What had put the story on Page 1
in 1992 was a victory announcement by
the lobbyists for these private-sector
trade schools. Through judicious use of
political clout, they had successfully
resisted the reformers, who would have -
restricted their clients’ access to govern-
ment funding. The for-profit trade
schools, despite their abysmal record,
will remain in business continuing to
offer “choice” to their attendees.

Before undertaking similar programs
in the elementary and secondary schools,
some reflection ought to be given to the
experience of “choice-inspired”, private
trade schools as compared with their
public community college competitors.
Otherwise, it is likely to be, in the words
of Yogi Berra, deja vu all over again,

David Drexler, a member of the
Wilmington firm of Morris, Nichols,
Avrsht & Tunnell, is a long-time member
of the Board of Editors of this magazine.
As one of the most accomplished prose styl-
ists of the Delaware bar he is an especially
apt choice -as editor of this isswe dealing
with education.
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The New Schoolhouse

Will one

fourth of our
students not grad-
uate from high
-~ school?

education. One is that schools are

doing a better job for more students
than ever before. True. the. othcr i§ that
schools are not doing enough, or: doing
it well enough Problems outrun ‘solu-
tions. True" agam
and that tells. -us
what the agcnda
should be for Dela-
ware schools.
.- "Across the coun-
) try, schools have
been battered with
critici$in, for turning
out shoddy prod-
ucts, to a point
" where this has be-
come “a nation at
risk.” That blanket
condemnation is
undeserved — many
students come out
of Delaware schools
with excellent pre-
paration -— - but
what is certain’is
that many children
today are “at risk,”

T here are two ways to look at public

at risk of fallmg to get the education

they need, of dropping out, and of get-
ting into serious trouble and becoming
burdens to society, We can let them take
those risks on their own, knowing that
many will fail, or we can mount an all-
out effort to correct the problems and
reverse the trends. For both humane and
economic reasons, the latter is clearly the
right choice. The necessary programs
should be centered in the schools,
because that is where the help is needed.

For many youngsters today, the school-

has become the community agency of
last resort.
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There are four parts.to, the action
package that the State Board of Educa-
tion is encouraging: btttcr macimmtg,.
more counseling and support services for
“at risk” students; more participation
and individual initiative by everyone with
a role in education; and more flexible
and efficient use of facilities. There will.
be costs, but, this is unavoidable. As the:
expression goes, we can pay now or pay
(more) fater.

None of this applied in the days of
the Little Red Schoolhouse. We look
back with nostalgia at those simpler
times and smaller education budgets.
But it is wrong to suppose that schools
were a better bargain then or did a bet-
ter job. They attempted less and had
smaller problems.

In earlier generations, schools let
“problem” students fend for themselves,
or unceremoniously dumped them as
“unteachable.” Today we know that
strategy only buys bigger problems later.
We try to help such youngsters whatever
their difficulties. Rightly so. They and
society both come out ahead.

“Universal public education” initially
meant eight years or less of formal

- schooling. (In Thorhas Jefferson’s time,

when the idea took root, the target was
four years.) Then most youngsters went
to ‘work full time, usually on the farm.
Now we have higher goals, driven by
¢conomic and social requirements. K-12
has become minimal schooling. It takes
at least that long for young people to
develop needed survival skills; that is to
say, the knowledge and skill to qualify
for entry to a quality job or higher edu-
cation, citizenship capabilities, plus an
ability to continue learning to cope with
economic and technological change.

As those kinds of change have raised

Tlustration by Larry Knox




the rcqulrcments of education. social

change has made the goal harder to

reach. Look at the conditions with which

SChOOlS arc U'yulb to COP(,, and count LLC
social costs.

Dropouts and underpreparcd stu-
dents: Unless the trend line changes,
one fourth of the students now in
Delaware high schools will not graduate.

Some of them will join the ranks of the
perpetually-needy, on welfare. Some may

be diawn: back to education later, as
adults — at higher per capita teaching
costs. Those who find-and keep jobs will
face discount wage rates. Dropouts aver-
age less than 60 percent of the pay of
vocationally-trained graduates, and
about $350 per month less than the
average high school graduate. (Census
Bureau study, cited 10,3 /87 New York
Times.) One national estimate says that
employers will be spending $25 billion a
year ‘teaching basic skills to one million
new employees.. (David Kearns, Xerox
Chairman, 10/26/87 Detroit Eco-
nomic Club speech.) Some of those
trainees hold high school diplomas, but
those were gifts.. These individuals are
functional illiterates, and graduates in
name only. '

-Drug and alcohol abusers: The
problem reaches down into junior high
schools. Millions are being spent on
teenage abuse prevention and rehabilita-
tion programs, but later correctives, for
adult addicts, cost even more.

Teenage pregnancy: Youngsters hav-
ing babies build double social tragedy.
The 13-to-16-year-old-mothers rarely
return to school. As a result, many. of
them end up on welfare or in jobs at
minimum wage. Their children are likely
to follow in their footsteps, with equally
dismal prospects. The problem is wide-
spread in the lowest-income, least-edu-
cated population. Although teenage
pregnancies have been high among

“blacks, the rate is now stable. Among

whites it is rising. In effect, the short- -

cycling of generations is building a long
cycle of rising welfare costs.
Unsupportive families: Many
youngsters in school come from single-
parent homes or families where both
parents work. Some children from such a
background receive little of the nurtur-
ing and adult guidance they need. Be-
fore judging the parents for non- sup-
port, though, we should put ourselves in
their shoes. Many of the parents have lit-
tle education themselves and few
resources. They do not know enough to
help their children with homework.

They are embarrassed to go to PTA
meetings because they “feel dumb.”
They do not know where to turn.

Many couplcs lmve two ]IoLs o[‘ ncces-
sity: their combined paychecks total less
than that of one skilled worker. Dela-
ware celebrates a low unemployment
rate (currently, under three percent) but
nobody talks about the fact that many
jobs are low skilled, and pay minimum
wage or litde more. They do not gener-
ate enough income to raise children
decently:

Youth crime: The crime rate is at its
worst among young, poorly educated
people. They were not born intending to
become criminals, anymore than girls-are
born intending to become teenage
mothers. Neglect puts them there. First
their families fail them; then the commu-
nity support system fails them as well.

" It makes sense to heed the early
warning signs. That avoids ‘paying for
serious damage-control later. The state
puts more than $5,000 per student into
education each year, but it costs the tax-
payers $21,000 a year to keep someone
in prison, and .$80,000 to build another
cell for the next violator.

FOUR STEPS IN THE RIGHT
DIRECTION

Better Teaching: There is no substi-
tute for good teachers and good teach-
ing. The key to success is to have a corps
of teachers who are fully professional in

* training and ability; who think of them-
~ selves a professionals and act accordingly,

and .who are professionally rewarded in
pay and public support.

This cuts both ways. Teachers contin-
ue to complain about low pay and they
have a point. Recent increases in scales
have helped a great deal, but teachers are
still paid much less than most other pro-
fessionals. For a stark contrast in pay and
status, set teachers here against those in
Japan. Teachers there are better paid
than white-collar workers in business, or
even engineers. Here, highly experienced
teachers with advanced degrees make
roughly -a beginner’s salary for an engi-
neer at Hercules or DuPont. Moreover,
the teachers, unlike private-sector profes-
sionals, receive few bonuses for extra
effort and outstanding performance.
Under present pay schedules, mediocrity
nets as much as superiority.

To meet the varying needs of today’s
students teachers need more control of
schedules and teaching materials. No
one set of course offerings and timeta-
bles will fit for all. Lockstep programs
imposed from the top down, based on
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average needs, cannot succeed broadly.
For programs to be effective, they have
to come up from the bottom, with

teachers committed to them.

Students have to be treated not as
averages but as individuals. Teachers
need time to work with them on that
basis, freed from nonteaching distrac-
tions and arbitrary rules.

_All of this is an drgument for more
control of teaching activities and budgets
at the local level, rather than by district
or state offices. No one is more likely
than the teachers on the firing line to
know what the youngsters in front of
them need. Teachers should have the
authority to shape their own programs,
and-be given incentives to do so.

Teachers argue that society should
look upon their services not as a cost but
as an investment. Correct; but quid pro
quo, the public wants a return on its
investment. Teachers have to show that
they are good at their jobs, and are giv-
ing their level best. Career drifters who
do.no more than “get along,” spending -
a little time as possible with students,|
teaching each course like a TV rerun, .
ought to be taken out of the profession.’
They do too much damage.

* There has to be some sort of perfor-
mance review. Nervous as some teachers
may-be about it, they_have to prov1de an
answer to the obvious question: how
well are they doing with their students?
The state-awarded teaching certificate, of
itself, is not enough. As experienced
teachers will tell you, that certificate is
really a learner’s permit. It indicates
preparation and potential, not results.

To their credit, Delaware teachers
have helped to create and are supporting
a new approach to evaluation. It is now
in the pilot state. On the horizon is a
voluntary national screening process
leading to special certification for experi-
enced teachers. It will be similar to the
system used in the medical profession.
Delaware teachers should participate in
this. If it makes sense to have “board
certified” physicians attending to the ills
of our bodies, it makes equal sense to
have “board certified” teachers nurtur-
ing and expanding our minds.

More support services: Of necessity
more than choice, schools today must go
far beyond the Three R’s and deal with
other growing-up needs. Examples of
what is happening in selected Delaware
schools reflect the new educational
responsibilities. Guidance and counsel-
ing programs are being expanded. The
state legislature this year authorized




“funds for additional counselors. Day care
centers have been started at several
schools. Special Education programs
have been expanding for years, to a point
where Delaware now has one of the
most extensive programs in the pation. A
new “wellness” program has been
authorized by the State Board of Edu-
cation., Offered to schools statewide, K-
12, it covers nutrition, health, and sex
education (AIDS included).

More is needed. Counseling pro-
grams need to be strengthened, and
pushed down to lower grade levels. Even
good guidance at the 11th or 12th
Grade level may come five years too late.
Day care centers in Delaware have room
for 12,000 youngsters: 75,000 spaces are
needed. More centers should be set up
on school property, to be operated by
community groups or other private ven-
dors. Social workers concentrating on
youth problems should be housed in the
schools, reporting to the principals.

More participation: Teachers can
work most effectively, and students can
overcome problems only if there is wide-
based support for education from all

_ parts of the community. Parents, com-

munity organizations, business firms,

government officials — everyone in a

position to influence education — should
be focusing on the needs of students, and
matching the resources of their groups
and institutions to those needs.

More cooperation and coordination
are required within schools, and between
school and community. Teachers should
be helping teachers, looking not only at
the subjects to which they are assigned,
but also to their common goal as coun-
selors and mentors. Administrators
should be looking for ways to help
teachers plan their own programs and
launch their own initiatives, not pressing
them to follow a given course line in
pursuit of a false goal of consistency.
Education has to offer “different strokes
for different folks.”

Educators and parents all should be
trying to identify the “at risk” students
and bring them the help they need. In
one case that may mean an outreach
program among parents — i.e. parents
offering to help other parents build good
study habits with children, to keep
youngsters from falling between the

chairs. In another case, it may be a joint

business-school-parent effort to install a

day care center in unused classrooms.
Those examples have two common

factors: All of them are keyed to local

and specific needs, and all of them have

" been tried before, generally with success,

in Delaware or elsewhere.- The need is
not to devise wholly new approaches,
which would have only hope to recom-
mend them. Instead, what Delaware
needs to do is to build on its own experi-
ence, and that of other states, to expand
programs already proving to be effective.

More use of facilities: Education’s
physical plant is grossly underused. We

- ought to fook at the school schedule for

what it is — an anachronism left over
from an agrarian economy and lifestyle —
and change it. We ought to bring schools
into the 20th Century before it is over.

We have to challenge a schedule under
which an expensive public asset is in use
less than one-half of the time: the 180-
day school year, 3:00 P.M. closing times,
and buildings empty on weekends and all
summer. That makes no sense in view of
the need for educational services by stu-
dents of all ages, not to mention the high
costs of building and maintaining schools.
Schools ought to be open for extended
hours and year-round, to provide extra

 help and activities for young students, for

adult education and job training, and to
serve other community needs.
We are paying for hangups in our
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administrative system too. Population
shifts have left some districts with too
much square-footage, or schools in the
-wrong place, while other districts are
short of space. As a result, new elemen-
tary schools are on the drawing board in
Delaware, while some old schools re-
main boarded up or have been sold.
Taxpayers should not be asked to pay for
such overlaps unless all alternatives have
been explored, including school-swaps
among districts and changes in district
boundaries. There is nothing sacred
about either the school schedules or the
property lines.

The mounting problems that schools
face, and the long-term costs of failing to
solve them, make it clear that there is no
more time for “business as usual” in the
schools. Because we must expect more
of our schools now, we have to support
them more, and make better use of their
human and other resources.

We have a new State Superintendent
of Schools who is now bringing many
innovative ideas to the solution of our
problems. He and the State Board of
Education should be given full support
by all of those interested in education.

Charles Welch, a member of the
Delaware bar served with distinction as
Chairman of the Delaware State School
Board. The excellence of his leadership in
thar vole led to the award to My. Welch by
the Delaware State Bar Association of its
highest honor, the First State Distin-
guished Service Award. In retivement be
continnes to lengthen bis splendid vecord of
public sevvice as Chaivman of the Board of
the Mary Campbell Center. *
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MANNING (cont. from page 47)

my children know nothing about a lan-
guage that is the language of culture and

chotee of maity Aniatizans. Other pars
ents will be free to think differently and
pursue other educational emphasis.

In conclusion, I recognize that others
whose articles appear on these pages
resist the notion that choice will improve
our schools or create equality of educa-
tional opportunity. For my part and for a
growing number of Delawareans that
has been settled. We have seen other
communities where choice has led to
improved education and a more satisfied
citizenry. We have seen it begin to hap-
pen in Delaware. We invite all those who
presume to criticize educational choice

_because of political bias to join with us
and share the rewards of creating some-
thing that is new and good.

655-7166

BERGER
BROS. INC
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Bill Manning, a member of the firm
Duane, Morris & Heckscher, is well
acquainted with the vealities of public ed-
ucation. He serpes as the Board President
of the Red Clay Consolidated School
District. He served as a law clerk to the
late Caleb R. Layton, Judge of the United
States District Court for the District of
Delaware. In 1979 to 1981 he was counsel Representing:
to then Governor Pievre S. duPont, IV, '
and from 1981 to 1983 served Governor _
duPont as bis Chicef of Staff. e Commercial Lenders
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Holy Wars

 he notion that
education can be improved -
only by importing children
of a different color is
patronizing at hest and
racist at worst,

our years ago I ran for a'seat on a
local school board because I prefer
public education for my children, but
1 had concluded that the quality of our
public schools, generally speaking, isn’t
good enough. I was also frustrated, and
angry that, in the
voyage toward edu-
cational equality —
a fundamental tenet
of public education
and a right of all
our citizens — we
had been lured on-
to the rocks by siren
songs from the po-
litical left, a com-
mon refrain of
which chants that
each child is an asset
owned by the sys-
tem to be deployed
principally accord-
ing to color, with
the system’s highest
purpose being to fill
" each building with
the politically cor-
rect balance of
whites, blacks, and others.

No matter that some of those assets
were children who didn’t want to go to
their assigned schools or that those
assigned schools were sometimes poor
schools. The siren song intoned that
those would get better if only they had
the “correct” racial mix and that the
anger felt by disappointed families -~
white, black, and other — was an accept-
able price to pay.

The politics of desegregation have
brought us full circle back to the point
where children were being denied access

to their chosen schools because of the .

color of their skin. After all, America’s
journey toward desegregation began
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.Tovvardst Truce in the

when little Oliver Brownl and Brenda
Evans? said, “Judge, that school over
there is better than mine but they won’t
let me go because I’'m black. I choose to
g0 to a better school. Please help.” More
than a quarter century later we were still
assigning children to schools depending
upon the color of their skin. All the while
the quality of public schools plummeted.

Four years later, I write to suggest
that educational excellence cannot be
served by a bureaucracy-bound system
politically averse to choice, variety, and
innovation. I should also like to submit
that educational equality requires only
that each child have access to the school
of his or her choice. Finally, I hope to
provide evidence that our system is com-
ing to its senses and overcoming its
unfortunate recent history.

There is no serious debate any longer
that public schools are’ failing. Rather
than continuing to document that, edu-
cational thinkers have begun to examine
why good schools are good. In their
seminal work, Politics, Markets and
Ameriea’s Schools,® John Chubb, former-
ly of the Brookings Institute and Terry
Moe of Stanford University examined
hundreds of schools for characteristics
common to successful ones. Their find-
ings are fascinating, particularly the list of
characteristics that don’t seem to corre-
late to better education. More money,
smaller classrooms, teacher competence
testing, or particular pedagogy — not-
withstanding our tinkering over the past
ten or twenty years with these initiatives
-—— apparently none of these improves
schools. Instead, Chubb and Moe have
demonstrated what many of us intuitively
believed all along: good schools emerge
where parents and professional educators
are empowered to shape each school
according to a common vision, accepting
the risks and consequences of failure and

Mustration by Richard Weiss
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having the means to produce success. It
turns out that the level of bureaucracy
varies inversely with educational quality,
and a rich variety of schools is necessary
to satisfy and serve students with varying
needs and preferences.

Chubb and Moe list the very qualities
common to successful schools absent
from public education. Surprisingly in a
society that trumpets competition, self-
determination, and freedom, we have
turned public education over to school
boards, bureaucrats, and unions, who
manage schools from a distance and fear
the political consequences of letting
schools differ. Unions turn their teach-
er/members into fungible units of pro-
duction, each paid according to seniority
rather than ability. Students are assigned
to schools because to permit choice is to

“reveal that some schools are unwanted.
In short, even though we know that per-
mitting families to choose among; a vari-
ety of schools each managed on site by
parents and teachers will improve those
schools, we nevertheless entrust them to
those who have kept those things from us
for decades. It is ironic that Eastern
European countries have made more
progress in overcoming centrist bureau-
crats than have we. In a recent visit to the

" United States, the director of Poland’s
Office of Innovation and Independent
Schools, observed, “you have the same
people who oppose choice as in my
country: the trade unions and the educa-
tion bureaucrats. The difference is that in
my country their failures have completely
discredited those groups.”#

So we begin to see a path to educa-
tional excellence — choice among public
schools, each shaped by a community of
parents, teachers, and school administra-
tors empowered to determine the educa-
tional outcomes they expect and to seek
themn. Does that path also take us toward
educational equality? Let me answer the
question with another. Isn’t the perfect
remedy for racial discrimination in educa-
tion the opportunity to attend any cho-
sen school and the correlative guaranty
that no child will be forced because of his
color to attend an unwanted school?

Legal scholars have written and will
continue to write volumes about Free-

‘man v. Pitts, U.S. __, 112 S.Ct.
1430 (1992), the Supreme Court’s latest
school desegregation decision. Rather
than adding to these mounting volumes,
let me instead identify what I think is the
most telling passage from the opinions of
the Court. In concurring, Mr. Justice
Scalia reviewed the development of

desegregation jurisprudence and reflected
upon its illogic and procedural unfairness.
He then mused that, “... an observer
unfamiliar with the history surrounding
this issue might suggest that we avoid the
problem by requiring only that the
school authorities establish a regime in
which parents are free to disregard neigh-
borhood-school assignment and send
their children (with transportation paid)
to whichever school they choose. So long
as there is free choice, he would say,
there is no reason to require that schools
be made identical. The constitutional
right is equal racial access to schools, not
access to racially equal schools; whatever
racial imbalances such ,a free-choice sys-
tem might produce would be the prod-
uct of private forces.”> }

I hope that Mr. Justice Scalia’s obser-
vation of the symmetry between the con-
stitutional injury — denial of access to a
public institution because of the color of
one’s skin — and the constitutional rem-

edy — access to the chosen institution,

regardless of that skin color — will rep-
resent emerging judicial thought and
that educational choice will no longer be
resisted because, according to some,
“the judge won’t let you do it.” My
speculation, given the changing mood of
the minority community toward stan-
dard desegregation techniques employed
by federal courts in the past quarter cen-
tury, is that racial minorities are about to
reject the notion that their educational
lot can be improved only with the im-
portation of children of a different color.
That notion has always struck me as
patronizing at best and racist at worst
and we need to be rid of it as a funda-
mentai principle in shaping our educa-
tional systerm. :
Fortunately, we in the Red Clay Con-
solidated School District — the “Peck’s
Bad Boy” of public education — have
begun to come together as a community
over the power of educational choice to
improve schools and promote real equali-
ty of opportunity. The task is not com-
plete and perfect consensus has not yet
been formed, but there are very encour-
aging signs. Earlier this year a group of
parents, some of whom are former com-
batants in the educational holy wars that
have raged in Red Clay since 1978, met
in an attempt to resolve old differences.
One thing led to another and before long
the group found itself on the sidewalks of
East Harlem, New York City, visiting the
schools of District No. 4 — a district
which, because it had nothing to lose,
embraced educational innovation and
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choice nearly 20 years ago.

The trip was inspirational. The group
saw schools with fascinating differences in
method and approach, each filled with chil-
dren who chose to be there. A school once
having a dropout rate approaching 90%
now sends a majority of its students to col-
lege. District test scores, once the lowest of
New York City’s 32 districts, now rank
solidly in the middle and are climbing.

No debate exists in East Harlem
about school choice. In fact, it really
doesn’t get much attention from the
locals — only from the swarm of visitors
who, like us, were neighbors from across
America coming to borrow a cup of edu-
cational sugar. The educators and par-
ents of East Harlem recognize, in a way
usually articulated only for the benefit of
outsiders, that choice is not an educa-
tional end, but rather a beginning from
which new schools can grow. It simply
follows in East Harlem that, if you are to
promote variety among schools with
each school shaped by parents and edu-
cators who share a common vision, you
must then permit families to move
among those communities seeking a -
school that best matches each child’s
preferences and needs.

The result of that trip and other inves-
tigation was a proposal, adopted by the
Red Clay Board of Education in April, to
transform the Wilmington High School
into the Center For Educational Inno-
vation. Three new schools will take the
place of one. Two of them, a new middle
school for the creative and performing
arts and a new high school formed
around the principles promoted by Dr.
Theodore Sizer of Brown University, will
open this September. The third school, a
new high school, will be designed
through a request-for-proposal process
and will open in September, 1993,

Each school will be managed by its
own Dean and Board of Directors. For
the first time in the history of public ed-
ucation in Delaware, teaching profes-
sionals will join parents and others on a
board having both the power to shape
and manage a school and the account-
ability for its success or failure.

No child will be forced to attend any
of these three new schools but all chil-
dren in Red Clay are invited to do so.
No racial balance will be required, except
that, in the event there are more appli-
cants than seats, the student body must
mirror the racial composition of the
applicant pool, that is, the community of
families who chose that school. To peg
the student body to any other racial




composition would be to diminish the
chances of acceptance for some chlldrcn
because of their race.

The first results have been both im-
pressive and interesting. The middle
school for the creative and performing arts
attracted nearly twice as many applicants as
it could hold. The resulting admissions
lottery created a student body from all
over the district with a racial composition
(for those to whom this matters) within
10% of the district-wide average.

Thus, as the dust begins to settle over
the Center For Educational Innovation at
Wilmington High School, Wilmington
and Red Clay now have two new and dif-
ferent schools, each of which has attracted
an enthusiastic student body and teachers
eager to shape the identities of the schools
and to participate in their management. A
school building, once the center of de-
bate, litigation, and hard feelings in Red
Clay, is on its way to becoming a home
for schools composed only of students
and teachers who want to be there.

In addition to creating the Center
For Educational Innovation at Wilming-
ton High School, the Red Clay Board
has concluded that every high school will
become a school of choice by 1994. In
anticipation of that event, principals,
teachers and interested parents are al-
ready planning to reshape Red Clay’s
schools around a variety of themes and
teaching methods. No one can tell what
the educational landscape will look like
in five or ten years. We may have schools
engaged in partnership with Wilming-
ton’s scientific community to promote
excellence and achievement in mathe-
matics and science. We may have a
school for families who believe that, in
addition to knowing more about one’s
world, one must be able to communi-
cate better with others in it.

In addition to varying instructional
emphasis, our schools may look very dif-
ferent. One school community may
choose to have its children wear uni-
forms, believing that the daily fashion
show occurring in the hallways of our
public schools isn’t as important as the
development of the children on whom
the clothes are hung. Other schools may
be created for families and teachers who
believe the educational process should
not be interrupted by the vestigial sum-
mer vacation. Elementary schools might
be formed by those who believe that
their children should be fluent in a sec-
ond language before they leave the sixth
grade. I, for one, am embarrassed that
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practice files. Receive expert
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