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Your associate likes the look of the firm's benefits,
your junior partner likes to look after his investments,

and you'd like to look into rollovers.

You're definitely doing something different
with this year's bonus.

The firm is ready for a new computer system.
And a loan to pay for it.

And you need to arrange a mortgage for the vacation cottage
that you signed a contract on over the weekend.

It's time you talked with a private banker
from Wilmington Trust.

We understand the special financial requirements of attorneys who want to make the
most of their firms for themselves and their families.

The private bankers at Wilmington Trust are talented professionals who can coordinate
customized credit and insurance arrangements, provide estate planning, manage investments
and develop tax-advantaged retirement benefit plans.

If you are among those actively building substantial assets, call David Ernst in Private
Banking at (302) 651-8855.
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Explore the "other half of the law"
to advise your clients more effectively.

Today even the most routine
state law questions can be more
fully developed by considering

the federal aspects. Be prepared to
advise your clients completely with
West's coordinated federal library.

You'll get fast answers to the surpris-
ing number of federal law questions
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arising from your state practice files.
Receive expert guidance on the many
state procedures, rules and statutes
grounded in federal law-especially
when your state courts haven't ruled
on a question. And be able to repre-
sent your clients with confidence in
the federal courts as you build your
federal practice.

2-9721-8/2-93

Discover all of the ways West's
coordinated federal library can give
you and your clients more
ways to win.

Call now: 1-800-328-9352
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People who are going places wait
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wonderful staff at The Lorelton , .
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assisted living resident I get
extra help, but I still enjoy
my independence. My
apartment is bright and
spacious, and the home-
cooked meals are absolutely
delicious.

Best of all is my peace of
mind. I just love it at
The Lorelton!

COMFORTABLE SENIOR LIVING WITH A PERSONAL TOUCH
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Guarantee
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IVIESSAGE FROM THE CHIEF JUSTICE OF DELAWARE

I3elaware has an exemplary court system. Its complement of dedicated jurists is envied by
the other 49 states and foreign countries. Much has been written and said about the preemi-
nence of the Delaware Supreme Court, Court of Chancery, and Superior Court with regard to
Delaware law, as the national business law. This issue of DELAWARE LAWYER focuses appro-
priately on the national prominence of the Delaware Family Court in the vitally important area
of child support.

The Family Court is the court that most of our citizens encounter. More than 200 years ago
Alexander Hamilton stated:

[T]he ordinary administration of criminal and civil justice ... contributes more than any
other circumstance to impressing upon the minds of the people affection, esteem, and rever-
ence toward the government.

Alexander Hamilton, The Federalist No. 17 (1787) quoted in Trial Court Performance
Standards, p. 1. (Cited in Superior Court Study Committee Report of December 20,1991).

Delawareans are justly proud of the fair and impartial administration of justice in our Family
Court, which, like the Phoenix, raises its litigants from the ashes of what are often tragic cir-
cumstances.

The work of Delaware's Family Court judges is a labor of love. By definition, those dedicated
judges deal with human misery every day, often in an emotional swamp. Moreover, their work fre-
quently involves complicated and sophisticated economic issues. Despite the rise in the needs and
the number of litigants, the Delaware Family Court has been assiduous in striving for procedural
and substantive due process for all parties generally and in particular with respect to the resolution
of child support issues.

The method of establishing child support in Delaware was developed by retired Judge Elwood
F. Melson, Jr., of the Family Court. The Melson Formula has been characterized as the most com-
prehensive method of adjudicating child support. The Melson Formula is recognized as a national

r _„„. _ , model and has already been adopted in several states.

i , • . • . ' . • . ' • • : ] This issue of DELAWARE LAWYER demonstrates

f "" a •• '. •.; .. • '] that Judge Melson's initial national leadership in child
'• >, support matters is continued at the present time by

many of the current judges and masters of the Delaware
Family Court with superb guidance from Justice Randy
J. Holland, liaison justice from the Supreme Court to
the Family Court. Justice Holland recently received the
National Child Support Enforcement Agency's 1992
Judge of the Year Award. As Chief Justice, I will contin-
ue to press for adequate resources for the Family Court
in the handling of child support matters and all of the

( **.•"*• >'(4'-Vi£*5iW| /FvJ* 1-~-*i»i^i other important issues entrusted to its jurisdiction. I am
&.}AJirais%r£?.£l A'ti ss.'/'.-J."1' *_'%*il fully committed to the importance of the work of the

Family Court and the high stature of its judges.
The Honorable E. Norman Veasey
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upport
\ J in Behalf of

Children
s?*~~

It% eigjff-thir^ a.m., and the Clerks of
CourAt-thie Family Court of the State
of Qi&ware raise the white shades cover-

opening of the windows separat-
them from the line of individuals

brandishing manila folders and large
envelopes. In the next hour, seventeen
civil petitions will be checked in. Ten will
ask for relief related to child support en-
forcement. The filings will continue
until, by this date next year, the Court
will have received over 18,000 child sup-
port petitions.

New support, modification increases,
modification decreases, initial contempts,
second, third — and sometimes more —
contempts, and termination of support
obligation are the collective bases of the
escalating child support case load filed in
Delaware's Family Court in Fiscal Year
1992. These filings represented 59% of
the Court's civil filings and over 30% of
the total filings for the year. This litiga-
tion is growing steadily: support filings
have increased by more than 100% in the
past ten years. This exploding case load
may be due in part to an increased public
awareness of the availability of child sup-
port remedies as well as the mandate of
both federal and state legislation to
become more pro-active in the enforce-
ment of both intra and interstate child
support obligations.

Be assured that the Delaware experi-

ence of an exploding child support case
load is not out-of-sync with that in the
rest of the country. That child support
has become of such paramount national
concern is evidenced by an ever increas-
ing regularity of discussion and debate
concerning child support issues on the
floor of the United States Senate.

Indeed, child support enforcement
has become highly regulated by the fed-
eral government in recent years. The reg-
ulatory climate is marked by frequent
change in the regulations as well as fre-
quent "fed interpretation" of those regu-
lations. The rate at which these changes
take place and the manner in which a
state executive agency and a state court
absorb and apply the requirements can be
extremely frustrating to many engaged in
the process: intake workers, clerks, mas-
ters, judges, private attorneys, deputy
attorneys general, and pro se litigants.

Delaware is fortunate, however, in
that it has one court with statewide juris;
diction dedicated to domestic issues. The
Family Court of the State of Delaware is
nationally recognized for its unpre-
cedented strides in federally^mandated
timely processing of child support cases.

What follows is a brier overview of a
process unique to Delaware and praised
as a model in many/other jurisdictions. It
is also intended as a primer for the
novice entering the domain of child sup-

The

Family

Court of the

State of

Delaware

The

Honorable

Vincent J.

Poppiti



port enforcement. It will outline the pro-
cedure by which a petition is processed
through the Family Court system, high-
light past and current innovations in
which the Court has taken part, as well
as touch upon some pilot projects that
may affect the future of the enforcement
process in Family Court.
Seeking Child Support:
Where It All Begins

Every child, regardless of the marital
status of his/her parents, has the right to
support. Delaware law places responsibil-
ity to provide it upon both parents
equally. 13 Del. C. § 501. The parent's
legal duty to support does not terminate
until the minor child is considered legal-
ly emancipated. This occurs when the
child turns 18 unless: (1) he/she is in
high school and likely to graduate, and
then upon the receipt of a high school
diploma, or (2) age 19 - whichever
occurs first. 13 Del.C. § 501(d).

The petition for child support must
allege that the respondent has a legal
duty to support the child(ren) named on
the petition and has failed to do so. The
petition and one copy must be filed in
the Clerk's office of Family Court along
with the appropriate fee. Pursuant to
Family Court Civil Rule 4, a Family
Court summons along with a copy of
the petition will be personally served on
the respondent.

If service cannot be obtained, the peti-
tion will be dismissed without prejudice
to the moving party to refile once a bet-
ter address for service can be ascertained.
Once service is accomplished, Family
Court has jurisdiction over the respon-
dent for the life of the support order. The
Family Court will then schedule the mat-
ter for a mediation conference.
The Melson Formula:
A Standard For The Nation

The development of a child support
calculation by Judge Elwood F. Melson
in the late 1970's was one interested
judge's effort to provide a more equi-
table and predictable approach to each
parent's child support obligation. An
obligation calculated under the so called
"Melson Formula", Delaware's child
support formula, has been upheld by the
Delaware Supreme Court as a rebuttable
presumption of the obligor's legal obli-
gation. Dalton v. Clanton, Del. Supr.,
559 A.2d 1197 (1989). The Melson
Formula has earned the respect of the
leading innovators in the field of child
support. The Family Law Quarterly in
its Fall, 1992 issue suggests that the
Melson Formula is a primary model for

states seeking to improve the manner in
which they deal with support determina-
tion. The mechanics of the formula is
discussed elsewhere in this publication.*
Mediation: An Attempt to
Reach an Amicable Solution

In an effort to deal with the ever
increasing case load and the ever present
fiscal constraints limiting the number of
judicial officers to hear such cases, the
Family Court in 1981 developed an
innovative course of alternate dispute res-
olution and began mediating child sup-
port matters. By January of 1985 media-
tion became a prerequisite to scheduling
before a judicial officer. Thus every peti-
tion seeking support or support modifica-
tion, alleging non-support or first time
contempt must, in the first instance, be
scheduled for a mediation conference to
attempt to resolve the issue without the
need for a full judicial hearing. Family
Court Civil Rule 16(a)(l).

The mediation process in general
offers the litigants a device for resolving
conflicts with the assistance of a neutral
third party, the mediator. It is expected
that both parties will approach the pro-
cess in an open and reasonable manner
and attempt to cooperate with the medi-
ator and one another. Under the present
Family Court Civil Rule 16, attorneys
may attend and participate in the media-
tion conference at their election. The
main purpose, however, is to foster dis-
cussion between the parties. The media-
tor will request disclosure of pertinent
facts and explore possible solutions
agreeable to both parties.

At the outset the mediator will ask a
named male respondent if he is the
father of the child(ren) named in the
action, unless the child(ren) was the
product of the parties' marriage. The
alleged father will be advised of his rights
to blood tests to determine paternity.
Chase El. v. BCSE/Taylor, Del. Super.,
C.A. No. 85A-AU-3, Gebelein, J. (Jan.
20, 1988) (ORDER). If the respondent
exercises his right to blood tests and
signs a consent order, the mediation is
concluded until blood testing has been
completed and the results have been dis-
tributed to the parties.

The test results will either exclude the
respondent or show a probability of 99%
or greater that he is the biological father.
If the results show an exclusion the par-
ties will be given the opportunity to
review die Court file and present, at a

* See Judge Tumas's lucid explanation
beginning at page 30. Ed.

scheduled Master's hearing, any evidence
to the court that the results were not
accurate. If no such evidence is present-
ed, the results will be entered into evi-
dence and the underlying petition for
support will be dismissed with prejudice
as to the named respondent. 13 Del.C. §
810(h). If the results do not exclude the
alleged father, the petition will be sched-
uled for a subsequent mediation confer-
ence at which time the named respon-
dent can stipulate to paternity or request
a Master's hearing to dispute the scien-
tific findings and present other evidence,
in yet another attempt to shave addition-
al time from filing to final disposition.

At the request of the Sussex County
Division of Child Support Enforcement,
the Court has instituted a pilot project
for speedy determination of blood test
requests by alleged fathers. Those re-
spondents named in non-support peti-
tions filed by the Division of Child
Support Enforcement are given the
opportunity, before the case is scheduled
for a mediation conference, to request
blood testing. An information sheet,
explaining the right to blood testing and
to request it before mediation, is served
on the respondent together with the
original summons and copy of the peti-
tion. This initial step saves the parties a
day in court just to sign a consent order
for blood testing and opens up a media-
tion slot for use by the Court and other
litigants. If this pilot project is successful,
it may be adopted statewide.

If paternity of the child(ren) in the
instant action is not an issue, or is
resolved after the receipt of blood test
results, the mediation conference will
proceed to establish the non-custodial
parent's support obligation. Each party
to the mediation conference is required
to produce proof of current/annual
income, or work history and earning
capability, as well as proof of allowable
expenses such as work-related day care
and health and life insurance incurred on
behalf of the child(ren) subject of the
action. To this end the parties are
required to complete Family Court form
16(a) — a two-sided verified form, which
details the above information. The medi-
ator uses the information on the form,
the accompanying documentation, and
the statements of the parties to compile
the figures for calculation. Of course, use
of the Melson Formula goes hand-in-
hand with the expedited process of
mediation, since it requires a simple
mathematical calculation and an applica-
tion of predetermined support needs of

IO SUMMER



the parties and their children.
In 1990, when the Melson Formula

was automated, the Court took yet an-

GUW Significant step forward In expedit-
ing child support cases by affording the
parties a better opportunity to reach an
amicable settlement in mediation. Since
the calculation can
be performed more
quickly, figures can be
added, deleted, or
modified and the re-
sulting child support
calculations placed in
the litigants' hands in
a matter of minutes.
This assists the parties
in gaining an overall
perspective of how any
modifications in the
figures, which they
believe are appropri-
ate, will affect the bot-
tom line of the sup-
port calculation. Fur-
thermore, unless the
parties are willing to
agree to an amount
different from the cal-
culation performed,
the mediator is bound
to recommend the
Melson Formula re-
sult. If the parties
reach an agreement, a
consent order is pre-
pared for their signa-
ture. This agreement
will become the order
of the Court when
signed by a Master
within five days of the
date of mediation.
Over 60% of the
Court's total filings for
new support orders are
successfully disposed
of in this fashion.

When the parties
fail to agree (e.g.
when one parry asserts
that the calculation
should fall outside the
Melson Formula
guidelines), the matter
is scheduled for a
Master's hearing forthwith in order to
have an interim support order entered,
or the matter is scheduled for a Master's
hearing within 10 days. Family Court
Civil Rule 16(a)(4).

Recently the Family Court's Exe-
cutive Assistant for Support, observed

that in New Castle County over one-
third of the Master child support cases
result from unresolved. mSultiOI15i OllCC
again, in an innovative effort, the Court
instituted a pilot project in New Castle
County whereby litigants may speak to a
Master on an outstanding issue with the

special task force formed in late Winter 1993 is exploring ways
to make Delaware child support procedures more effective. The task
force was previously authorized by a committee including Chief
Judge Poppiti of the Family Court, the then Secretary of Health and
Social Services, Thomas Eichler, Barbara Paulin, Director of Child
Support Enforcement, and Attorney General Oberly.

The committee appointed as chair, William C. Gordon, who
was the first Chief Judge of the State Family Court. Other mem-
bers initially include Mary S. Much and Susan K. Paikin, who
Master of the Family Court; Barbara Corrozi, Deputy Director of
the State Division of Child Support Enforcement (DSCE) and
Joseph Davison, its Senior Social Service Administrator; Peter S.
Feliceangeli, Esquire, Deputy Attorney General and Supervisor of
the Department of Justice's Child Support Unit; and Jo Anne
Barnhart, a former Assistant Secretary of the U.S. Department of
Health, Education and Welfare and Director of its Office of Child
Support Enforcement.

The task force mission in brief: to make a comprehensive review
of Delaware procedures bearing on child support; to identify and
evaluate possible improvements; and to report its recommenda-
tions to the committee creating the task force by the end of
September, 1993. In view of the extreme importance of child sup-
port in today's society, the task force will try to beat this deadline.

The task force began by mapping the movement of various
child support matters through DCSE and the Family Court. The
task force will explore all available options, consistent with fairness
and due process, to move cases through the system as quickly as
possible so that Delaware children receive the support of both
parents more expeditiously.

Although Delaware is highly regarded among state chikTsup-
port systems, the task force, under its mandate, is examining inno-
vative approaches that have worked well in other jurisdictions. It
also will consider improvement that can now take place because of
advances in computer data banks and communication networks
that have sprung up in Delaware and elsewhere.

In its review, the task force will consult with those in Delaware
and elsewhere who have special insight into the existing processes
or the proposed improvements.

— The Honorable William C. Gordon

goal of resolving that issue by consent
order, or may participate in a Master's
hearing forthwith from mediation on
single issue disputes, or both. As part of
this project, a Master is dedicated to the
mediation unit and is available to answer
questions by both mediators and liti-

gants. We expect that this project will be
an effective training component for

ITlCuiitorS (a resource sorely lacking in
the Court) as well as a stop gap for those
single issue cases, which could be re-
solved by conducting an immediate brief
hearing whereby each litigant can pre-

sent his case. If this
^ effort reduces the

Masters' case load
noticeably, we shall
consider instituting it
statewide.

In addition to in
house efforts to im-
prove and expedite
the process, Family
Court has recently
looked to the aca-
demic community.
Commencing with
the 1993 Spring sem-
ester, the Family
Court in New Castle
County and Widener
University School of
Law will conduct a
joint project in which
law students in the
Alternative Dispute
Resolution Seminar
will review and evalu-
ate the Court's medi-
ation processes and
procedures. The stu-
dents will present the
results of their investi-
gation to the Chief
Judge and will make
recommendations for
improving the system.
Master's Hearing:
Obtaining an En-
forceable Order

Petitions not re-
solved by mediation
or petitions alleging
contempt (where any
previously filed con-
tempt action resulted
in an order other
than dismissal) are
scheduled for a Mas-
ter's hearing. Family
Court Civil rule
16(a)(l). Although

every Master hears child support cases
from time to time, currendy five of thir-
teen Masters hear these cases statewide.

For a hearing before a Master litigants
are expected to update the documenta-
tion produced for the mediation confer-
ence and present any additional evidence

DELAWARE LAWYER II



and argument in support of their respec-
tive positions. Although the Master will
have the benefit of a memorandum from
the mediator outlining the unresolved
issues at mediation, it is most beneficial
to all concerned if the litigants narrow
the issues and present these to the Mas-
ter at the start of the hearing to make
the most effective use of the limited time
available for the hearing.

At this level the litigants may argue
that the Melson Formula should not be
applied and why its application is rebut-
ted. The court will consider testimony of
the parties and witnesses and any other
evidence produced by either party. If the
petition alleges a contempt, the Master
has statutory authority to set an amount
of arrears, issue a wage attachment to the
obligor's employer, order the support
obligor to make a lump sum payment on
arrears or to sell property in order to sat-
isfy arrears, and post bond for prospec-
tive child support, among other reme-
dies. 13 Del.C. § 513.

The Master may either issue an order
from the bench at the close of the hear-
ing or reserve decision while reviewing
the evidence or researching applicable
authority. A disposition outlining the
Master's decision will be mailed to each
party. If a party wishes to appeal, he has
15 days from the date of the written
order to file with the clerk of Family
Court a petition for review de novo. In
yet another innovative step, the Family
Court has adopted a Rule to provide
interim support to ensure that some sup-
port is paid pending the review de novo.
When a review de novo is requested, this
petition, as well as the underlying
Master's order is immediately reviewed
by an Office Judge. If the reviewing
Judge is satisfied that the Master's order
was entered in accordance with the law,
the Judge will issue a brief order con-
firming this and the Master's order will
remain in effect as an interim order until
such time as the entire matter is heard
before a judge of the Family Court.
Judge's Hearing: The Family
Court Buck Stops Here :>

A child support petition will be heard
before a Judge if a review de novo has
been filed, or on a contempt petition, in
the first instance, if the file has been
"flagged" by the Master as ripe for judi-
cial review, e.g., where the respondent
has a history of non-payment of a child
support obligation and at least two previ-
ous findings of contempt, or if a motion
has been granted to bypass the Master's
hearing level because the respondent

continues to fail to pay child support and
the petitioner seeks incarceration.

If the matter is before the Judge on a
review de novo, the litigants have the
opportunity to present the case in its en-
tirety as if the Master's hearing never
occurred. If, however, some findings by
the Master are undisputed, the parties
may request the Judge to affirm those
findings and merely rule on the out-
standing issues. As at each level of con-
sideration the parties are expected to
present the 16(a) Financial Form and
documentation of their income informa-
tion for the period for which support, or
support modification, is sought as well as
documentation of applicable expense

The Family

Court of the State

of Delaware is

nationally recog-

nized for its

unprecedented

strides in fed-

erally mandated

timely processing

of child support

cases.

information. They should be prepared to
offer any evidence in defense of their
respective positions.

If die petition before the Court is one
alleging contempt for failure to abide by
the previous court order, the petitioner
may seek any of the same remedies avail-
able at the Master's level as well as incar-
ceration of the obligor until a sum cer-
tain has been paid toward the outstand-
ing arrears. A judge is the only hearing
officer who has authority to incarcerate
for failure to pay support. If incarcera-
tion is ordered, the Judge will review the
commitment in approximately sixty to
ninety days from the date of confine-
ment to determine if any progress has
been made. The Judge may order the
party to be committed to a work release
program, when space is available, so that
the party will be able to work and thus
purge the contempt by payment of out-
standing arrears.

The Judge will issue the Court's deci-
sion and order, which is appealable
direcdy to die Delaware Supreme Court.

In order to perfect the party's appeal, a
Notice of Appeal must be filed in the Su-
preme Court within 30 days of the date
of the Family Court's written order. An
appeal of a Family Court order does not
stay the order; the party must apply to
the Supreme Court for a stay.
Current and Future Innovations:
The Court Will Not Rest

The Family Court is neartog comple-
tion of an automated case processing sys-
tem, made possible by the State's com-
mitment to ensuring Family Court's com-
pliance with the stringent requirements of
the federal government. The current
manual system often thwarts efforts to
process the case load expeditiously. The
new system will dramatically affect the
flow of the child support cases through
the Court from case initiation through
scheduling to file location. The Court
intends to centralize the processing of
pleadings so that a few Court employees
will be responsible for one case from filing
to final disposition and thus ensure a
timely progression of that case through
the Court process. Forms currently used
by mediators and hearing officers will be
computerized to allow them to issue writ-
ten consent orders and decisions at die
rime they are made and to provide copies
for the litigants before they leave court.
Children Are Our Future

Not content merely with its praised
innovations in child support, the Family
Court, in cooperation with other branch-
es of state government is further commit-
ted to achieving the best for the children
of Delaware, Consistent with this com-
mitment, the Family Court, the De-
partment of Health and Social Services,
and the Department of Justice have
recently formed a task force to "...
explore all available options to improve
efficiency and move cases through the
system as quickly as possible and ensure
the most effective enforcement measures
possible for all child support orders."
The task force is expected to complete
its work and make its recommendations
to its Executive Oversight Committee
by the end of 1993. These will doubt-
less contribute to advancing the Court's
unending commitment to the future of
our children.

The Honorable Vincent J. Poppiti
began his distinguished judicial career as
an Associate Judge, of the Family Court.
He departed that court to serve on the
bench of the Superior Court of Delaware.
He returned to the Family Court in 1992,
when he was confirmed as Chief Judge. •
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THE CHILD
SUPPORT

JUDICIAL

ADVISORY

COMMITTEE

THE HONORABLE

RANDY J. HOLLAND

P ublic Law 93-647, the Social Services
Amendments of 1974, created the
Child Support Enforcement (CSE)

Program as Part D of Title IV of the
Social Security Act. Commonly called
the IV-D Program, CSE was designed as
a Federal/State partnership to foster
family responsibility, to ensure that chil-
dren receive financial support from their
parents, and to reduce the cost to tax-
payers of providing Aid to Families with
Dependent Children. The partnership is
a legal relationship between the Federal
Office of Child Support Enforcement
(OCSE), an agency of the Department
of Health and Human Services, and in
most cases, a corresponding branch of
the executive department in each state.

The Federal legislation included pro-
visions for funding and incentives for
performance in the form of economic
rewards, as well as financial penalties, to
encourage each state to develop its IV-D
program to meet specified Federal stan-
dards. Each state's compliance with
Federal CSE Program requirements
encompassed judicial actions related to
the establishment of paternity or the
entry and enforcement of child support
orders. Conspicuously absent was any
direct communication between OCSE
and the State jurists whose performance
was being assessed in determining state
compliance with the Federal mandates.

Since efforts to remedy this were only
partially successful, in late 1990 OCSE

established a committee of State judges
to promote an ongoing dialogue be-
tween itself and the States' judiciary. The
Child Support Judicial Advisory Com-
mittee ("the Committee") was charged
with advising OCSE on child support
enforcement matters related to state
courts and judicial administration.
OCSE invited jurists from a cross-section
of the United States to serve on this
important body.

The Committee, which I co-chaired
with the then OCSE Deputy Director
Allie Page Matthews, convened its first
meeting in February, 1991 in Wash-
ington, DC. Members unanimously
voiced three concerns. First, the Con-
ference of Chief Justices needed to be
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involved in the dialogue on child support
enforcement issues. Second, state court
administrators needed to be represented
on the Committee.
Third, the develop-
ment of education
programs and materi-
als about child sup-
port enforcement
issues for state court
jurists and administra-
tors should become
an OCSE priority.

At this first meet-
ing, Committee
members also took
note of the small
number of reported
appellate opinions—
owing to very few
appeals—involving
CSE legal issues.
Observing that the
infrequency of appeals
tended to make each
reported decision an
important precedent,
Committee members
recommended to
OCSE that the
Federal Government
support CSE judicial
education for State
appellate judges.

The meeting con-
cluded with a division
of responsibilities:
formal contact would
be made with the
Conference of Chief
Justices; the chair of
the Conference of
State Court Admin-
istrators would be
invited to join the
Committee; and
OCSE, in coopera-
tion with the Com-
mittee, agreed to expedite completion of
the Child Support Enforcement Judicial
Curriculum Guide, which was then in a
preliminary stage of development.

OCSE also agreed to consider fund-
ing educational programs, in particular
for appellate judges. Justice Andrew
Jackson Higgins of Missouri, then chair
of the appellate training committee of
the National Council of Juvenile and
Family Court Judges (NCJFCJ), was
asked to coordinate this project with
NCJFCJ's then president, Judge Sal-
vatore Mule of Louisiana.

In April, 1991 the Committee met for

the second time in Atlanta during a
National Leadership Conference sponsored
by the U.S. Commission on Interstate

You Owe It
To Your Kids

> • -

Please Pay Your
Child Support

Delaware Health and Social Services
Carmen R. Nazario, Secretary

Child Support. The Leadership Con-
ference, for which many Committee mem-
bers served as faculty, brought together two
hundred participants from forty States to
discuss legal and administrative issues relat-
ing to interstate child support.

During the Advisory Committee
meeting, members resolved that Justice
Holland and Chief Justice Gordon R,
Hall of Utah should seek approval for a
panel presentation on child support at
the Conference of Chief Justices in
August. Reasoning that effective decision
making requires an immediate familiarity
with state laws as well as Federal statutes

DL1AWARE UWYER 15

and regulations, the Committee also
suggested to OCSE the desirability of
complementing the Child Support En-

forcement Curriculum
Guide by developing a
judicial benchbook on
child support enforce-
ment issues. A bench-
book, it was thought,
would be of particular
value in jurisdictions
that rotate judges.

In July, 1991
OCSE sponsored an
invitational round
table on the subject of
immediate wage with-
holding as a means of
enforcing child sup-
port orders. The
round table, indicative
of OCSE's commit-
ment to hear the
states' perspective on
child support issues,
brought together offi-
cials from various lev-
els and branches of the
Federal Government
and their state coun-
terparts. Judge Frances
Rothschild of Cali-
fornia, who served on
both the Judicial Ad-
visory Committee and
the U.S. Commission
on Interstate Child
Support, and was one
of several members of
the state judiciary in
attendance, represent-
ed the Committee. In
response to a congres-
sional mandate for a
feasibility study of the
question, participants
examined administra-
tive and other issues

related to an extension of immediate
wage withholding to all child support
cases.

As a result of the efforts of Chief
Justice Hall and Justice Holland, the
August 1991 joint meeting in Philadel-
phia of the Conference of Chief Justices
and the Conference of State Court
Administrators included an un-
precedented panel presentation on child
support enforcement issues. Advisory
Committee panelists included AUie Page
Matthews, Chief Justice Hall, Justice
Higgins, and myself. Margaret
Campbell Haynes, chair of the U.S.

Division of Child Support Enforcement
Barbara A. Paulin, Director



Commission on Interstate Child Sup-
port and Director of the American Bar
Association (ABA) Child Support
Project, also served as a panelist.

Following the panel's presentation,
the Conference of Chief Justices adopted
the following resolution, proposed by
Chief Justice Hall and Chief Justice
Andrew D. Christie of Delaware:

WHEREAS, the
support of children is
basic to a strong family
structure and to the
health of our people
and our nation;
WHEREAS, the child
support enforcement
program encourages
the financial respon-
sibility and the emo-
tional support of both
parents; WHEREAS,
the establishment of
paternity and the estab-
lishment and enforce-
ment of support orders
are important areas of
the law and ones that
must be viewed as a pri-
ority for judicial case
management; WHERE-
AS, enactment of the
Family Support Act of
1988 has and will sub-
stantially impact the
courts and judiciary,
specifically in the areas
of presumptive support
award guidelines, peri-
odic review and modifi-
cation of orders, imme-
diate wage withhold-
ing, paternity establish-
ment, and automated
case management sys-
tems; WHEREAS, pre-
vailing financial circum-
stances at both the
State and Federal levels
make it imperative for
executive agencies and
the courts to work
more closely together to address
their common problems;
WHEREAS, the Office of Child
Support Enforcement within the
U.S. Department of Health and
Human Services has established a
national Judicial Advisory Com-
mittee composed of eminent jur-
ists and court administrators from
across the country; NOW,
THEREFORE, BE IT RE-

SOLVED, that the Conference of
Chief Justices urges an ongoing
dialogue characterized by open,
two-way communication between
State judicial leaders and the Fed-
eral child support enforcement
authorities to find ways to bring
about more productive relation-
ships and more effective program

0.CSE and the State

Justice Institute are

jointly funding a pro se

demonstration project

for the review and

adjustment of child sup-

port orders. Simplified

forms and procedures

are being developed to

enable litigants not rep-

resented toy counsel to

update their support or-

ders without creating

undue burdens on the

state courts. This effort

has potentially broad

ameliorative ramifica-

tions for state courts,

given the Federal re-

quirements for periodic

review and adjustment.

operations, expresses support for
the Judicial Advisory Committee
created to facilitate achievement of
that objective, and looks forward
to future progress reports on this
important subject.
In response to the work of Justice

Higgins and Judge Mule, in October,
1991 OCSE funded an Appellate Judges
Training Workshop in Reno, Nevada
under the auspices of the National Council

of Juvenile and Family Court Judges. As a
result of the Judicial Advisory Committee's
recommendation, the chief justice of each
state was invited to attend or to send a jus-
tice or senior appellate judge from his or
her State. OCSE funding provided scholar-
ships for the appellate judges of the first 20
states to respond. The Workshop, chaired
by Justice Higgins, and including other

Committee members as faculty,
devoted an entire day to CSE
juvenile and family law issues
from an appellate perspective.

The Fall of 1991 also saw,
with the Committee's en-
couragement, die publication
of the Child Support En-
forcement Judicial Curric-
ulum Guide — a joint prod-
uct of OCSE and the National
Center for State Courts.
Written by child support
enforcement experts including
members of the Advisory
Committee, the Guide is a
comprehensive training cur-
riculum for judges and judicial
educators who have responsi-
bility for designing, develop-
ing, and presenting judicial
education programs.

On January 23-24, 1992
OCSE, the State Justice In-
stitute, and the ABA's Child
Support Project, in response
to the Committee, hosted a
National Judicial Child Sup-
port Enforcement Curriculum
Training Conference to intro-
duce the Child Support En-
forcement Judicial Curriculum
Guide. Following Committee
guidance, invitations were
extended to the chief justice of
each state to designate one
participant to attend the
Conference—travel and per
diem expenses to be paid by
each participant's sponsoring
organization. Each of those
who attended, either a State
judicial educator, a judge, or a

court administrator, agreed to take
responsibility for developing an education
program, based upon a topic in the
Guide, for the judiciary in his or her state.

The Conference, which met in Wash-
ington, D.C., attracted representatives
from forty-six States, the District of Col-
umbia, and Puerto Rico. Allie Page
Matthews and I moderated. Faculty
drawn from the Judicial Advisory Com-
mittee included: Judge Aubrey Ford of
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Alabama, Judge Frances Rothschild of
California, Judge David Ross of Mary-
land, Susan Paikin, a Master of the
Family Court in Delaware, and Judge
Charles McClure of Florida. Since the
Conference, OCSE has filled over 400
requests from around the country for
copies of the Curriculum Guide.

During this Training Conference, the
Advisory Committee held its third meet-
ing. Committee members renewed their
recommendation that OCSE develop a
benchbook for State jurists. They also
discussed the feasibility of establishing
regional or State committees which
could provide forums to discuss CSE
issues of shared concern to contiguous
States, particularly in interstate enforce-
ment. Max Smith, then the senior child
support enforcement official in the Fed-
eral Regional Office in Kansas City,
announced that Missouri, Iowa, Kansas,
and Nebraska were organizing such a
regional committee and that a confer-
ence was planned for May.

The Committee then considered a
provision of the Family Support Act of
1988. This Act mandated OCSE to
study and report to the Congress con-
cerning the implications of requiring
each state periodically to review all child
support orders in effect in the state—not
just orders that were part of the IV-D
caseload. Members expressed an interest
in contributing their opinions and ideas
to the report. Responding promptly,
OCSE agreed to send Advisory Com-
mittee members questionnaires, followed
by telephone interviews, which solicited
their comments for inclusion in the final
report. State court administrators and
state child support directors were also
contacted by OCSE for their views on
the impact of the periodic review and
adjustment requirement.

On May 21-22, 1992 the Central
States Judicial Council Conference,
jointly sponsored by OCSE and the state
courts and child support enforcement
agencies of Missouri, Iowa, Kansas, and
Nebraska was held in Kansas City,
Missouri. The Conference members
included thirty-five State supreme court
justices, trial judges, court trustees, State
court administrators, IV-D program
administrators, legal counsel, and Fed-
eral OCSE staff for the purpose of ex-
ploring major child support enforcement
issues. It is the Judicial Advisory Com-
mittee's hope that this Conference will
be a model for other regions to adopt.

The 41st annual meeting of the
National Child Support Enforcement

xSeed a
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rom the
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Association (NCSEA) took place August
23-28, 1992 in Orlando, Florida.
NCSEA is a private organization whose
membership includes national child sup-
port experts, judges, federal and state
management officials and line workers.
Under the leadership of Michael Henry,
then director of Missouri's CSE program
(now Virginia's) and Judge McClure and
Master Paikin of the Advisory Com-
mittee, NCSEA presented a CSE judicial
training track. The track, faculty of
which included members of the Com-
mittee, featured a series of workshops
developed by judges, masters, and hear-
ing officers on topics of importance to
the State judiciary, including innovative
methods of support enforcement and
alternative dispute resolution techniques.

OCSE's responsiveness to the Judicial
Advisory Committee's suggestion to em-
phasize educational programs on child
support enforcement issues for the
legal/judicial community continued in
1992. With funding by OCSE, ABA's
Child Support Project delivered a Sym-
posium on Review and Adjustment of
Child Support Orders. Held September
18-19 in Tysons Corner, Virginia, the
Symposium highlighted numerous

important issues, including the Federal
requirements of review and adjustment,
the results of related demonstration pro-
jects, the responsibilities of private and

In response

to a congres-

sional mandate

for a feasibility

study, partici-

pants examined

an extension of

immediate wage

withholdings to

all cases.

public attorneys, child support agency
personnel, the judiciary and court per-
sonnel in developing and implementing
review and adjustment laws and process-
es, and the interstate implications of
review and adjustment. Once again, pro-
gram faculty included members of

OCSE's Judicial Advisory Committee.
At the present time OCSE and the

State Justice Institute are jointly funding
a pro se demonstration project for the
review and adjustment of child support
orders. The project, being conducted by
the ABA, has the cooperation of the
Family Courts in Richland and Kershaw
counties, South Carolina. Simplified
forms and procedures are being devel-
oped to enable litigants not represented
by counsel to update their support orders
without creating undue burdens on the
state courts. This effort has potentially
broad ameliorative ramifications for state
courts, given the Federal requirements
for periodic review and adjustment. The
pro se demonstration project is expected
to be completed in late 1993.

After consulting with individual mem-
bers of the Judicial Advisory Committee
and reviewing sample benchbooks,
OCSE decided that it would be unpracti-
cal to produce a "generic" CSE bench-
book that could be used in all states.
Instead, OCSE directed the ABA's Child
Support Project to work with one state to
develop a prototype for a benchbook —
one that other states could adapt to fit
their own laws and procedures. Judge
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William Jones, an Advisory Committee
member from North Carolina, expressed
an interest in collaborating on such a
project and carried out preliminary nego-
tiations with North Carolina officials,
who agreed to participate.

The ABA is developing the bench-
book's "skeleton" by drafting those sec-
tions related to federal law and national
case development. North Carolina staff,
with technical assistance from ABA
Project staff, are drafting that state's spe-
cific material, while ABA has responsibil-
ity for editing the final text. An outline,
developed by ABA, was circulated to the
Advisory Committee for comment.
Committee members believe that the
benchbook, to be completed by late
summer of 1993, will be of tremendous
benefit to judges.

Other examples of the involvement of
individual members of the Judicial
Advisory Committee on CSE related
issues include the recommendations of
the U.S. Commission on Interstate
Child Support and proposals of the Na-
tional Conference of the Commissioners
on Uniform State Laws, which are relat-
ed to the reciprocal enforcement of in-
terstate child support orders. Both of

these endeavors will be prominent in
1993, as state legislatures and the Con-
gress debate their recommendations.

This brief account documents the
successful efforts of the Federal Office of
Child Support Enforcement to improve
communication between itself and state
jurists by means of the Child Support
Judicial Advisory Committee. OCSE has
been receptive to the views and insights
of the state judiciaries and has responded
to their recommendations constructively.
The Committee's reports on its activities
to the Conference of Chief Justices give
every indication that the dialogue and
cooperative effort between OCSE, the
Advisory Committee, and the Confer-
ence of Chief Justices will continue. The
result should be a further enhancement
of the substantive and procedural rights
which have already accrued to the bene-
fit of all persons involved in matters
related to child support.

The Honorable Randy Holland, who
was appointed to the Delaware Supreme
Court in 1986, is the, youngest person ever
to serve on that tribunal. He serves as the
Supreme Court's liaison to the Delaware
Board on Professional Responsibility and

chairs a committee studying the Delaware
Code of Judicial Conduct. He is a nation-
al trustee of the American Judicature
Society and the American Inns of Court
Foundation. He is chair of the National
Judicial Advisory Committee to the
Federal Office of Child Support En-
forcement. In August of last year Justice
Holland received the Judge of the Tear
Award from the National Child Support
Enforcement Association. •
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PETER S. FELICEANGELl

The Attorney General's
Office an<± Child Support
Enforcement

T he Delaware D e p a r t m e n t o f Justice is
committed to ensuring the funda-
mental rights of the children of Dela-

ware to established parentage and to
financial support from their parents, as
federal and state law both require.

To that end the
Attorney Gen-
eral's Office has
formed within
the Civil Divi-
sion a statewide
child support
unit. Operating
under daily di-
rection of a su-
pervising Deputy
Attorney Gen-
eral and policy
guidance from
the State So-
licitor and At-
torney General,
it provides coun-
sel to the Dela-
ware Division of

Child Support Enforcement ("DCSE")
of the Department of Health and Social
Services, and enforces Delaware child
support laws. The thirteen Deputy At-
torneys General in the child support unit
handle about 8,000 child support cases
in Family Court annually. In state fiscal
year 1992, the unit helped DCSE collect
over thirty million dollars in child sup-
port payments.

The assignment of Deputy Attorneys
General dedicated solely to enforcement
of the State's child support laws dates to
the enactment by Congress in 1975 of
Title IV-D of the Social Security Act,
P.L. 93-647, 42 U.S.C. § 651 etscq.,
which required each state to create a
child support agency and to carry out a
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state plan to fulfill federally mandated
child support directives.

The Delaware Department of Justice
provides legal counsel to all state agencies
and officers and represents them in legal
proceedings brought on their behalf or
against them. 29 Del. C. § 2504. DCSE
is, then, a client of the Attorney General's
Office and receives legal services from it.
The federal government recognizes that
counsel is invaluable to a child support
agency: as a condition of meeting IV-D
program requirements, DCSE must pro-
vide for "sufficient numbers" of "[ajttor-
neys or prosecutors to represent the
agency in court or administrative pro-
ceedings with respect to the establish-
ment and enforcement of orders of pater-
nity and. support." 45 C.F.R.
303.20(f)(l). The Attorney General's
Office prosecutes IV-D child support
cases for DCSE to meet the state's com-
pelling interest in seeing that paternity is
established and that child support orders
are entered and enforced. The relation-
ship between the Attorney General's
Office and DCSE, and their respective
duties in the State's child support mis-
sion, is formalized through a cooperative
agreement. 42 U.S.C. § 654(7); 45
CF.iU02.34, 303.107.

The Attorney General's Office regu-
larly provides legal advice and opinions to
the DCSE director and others within the
agency on issues ranging from internal
operations to questions of compliance
with the always changing mandates of
federal and state statutory and case law.
The Attorney General's Office counsels
DCSE as it translates federal IV-D pro-
gram requirements into the delivery of
financial support for Delaware children.
For example, DCSE and IV-D agencies
in three other states recently completed a
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federally funded demonstration project
aimed at developing methods to meet
the mandates of the Family Support Act
of 1988, P.L. 100-485, 42 U.S.C. §
666(a)(10)(B). That law requires, among
other things, that by October 1993 each
state must begin periodic review and
adjustment, consistent with the state's
child support guidelines, of all IV-D child
support orders at least every three years,
unless certain exceptions are met. The
demonstration project furnished a re-
warding challenge here in Delaware to
lead in developing national policy.

In addition to acting as legal counsel
to the DCSE policy makers, the Attorney
General's Office "represents] [DCSE] in
court... with respect to the establishment
and enforcement of orders of paternity
and support." 45 C.F.R. 303.20(f)(l).
The Attorney General's Office touches
virtually every element of Delaware soci-
ety in enforcing child support laws.

Since DCSE currently has over
36,000 active cases, cooperation be-
tween the IV-D agency and the Attorney
General's Office in processing child sup-
port lawsuits is essential if the system is
to function effectively. DCSE casework-
ers maintain contact with the child sup-
port obligees. A caseworker will investi-
gate and refer a case to the child support
unit for evaluation to determine if legal
action is warranted. The final decision
rests with the reviewing deputy. The
deputies sign all pleadings and prosecute
all cases on DCSE's behalf.

The deputies assigned to the child
support unit are talented practitioners
dedicated to serving the best interests of
children whose fundamental well-being is
at stake. In Family Court daily, they must
quickly master the entire spectrum of
child support law from the intricacies of
practice before a Family Court Master to
applicable Delaware Supreme Court deci-
sions and to federal law governing the
IV-D program. The Delaware Supreme
Court has recognized the considerable
skill, the awesome responsibility, and the
authority of Deputy Attorneys General
who bring the power of the state to bear
by the enforcement of Delaware child
support laws. Allen v. Division of Child
Support Enforcement/ Ware, Del. Supr.,
575 A.2d 1176,1181,1184 (1990).

A Deputy Attorney General's role in a
child support case necessarily differs from
that of a private practitioner. In the case
of children bom in wedlock, the private
practitioner will generally be involved
not only in the resolution of child sup-
port obligations, but with the dissolution

of the marriage, alimony, division of
marital property, child custody and visi-
tation, and any other ancillary matter
deriving from the fragmentation of the
family unit. But DCSE's legal mandate is
narrow: it is to establish paternity and to
enforce child support obligations. Since
the Attorney General's Office does not
engage in private litigation, the Deputy
Attorney General who prosecutes a par-
ticular child support case cannot become
involved in other domestic matters ancil-
lary to the State's compelling interest in
enforcing the child support laws.

While a private practitioner may rep-
resent a child support obligee who has
not sought the services of DCSE, or de-
fend a child support obligor, the At-
torney General's Office does not defend
persons who owe, or are alleged to owe,
child support obligations.

The child support unit prosecutes
cases involving a variety of child support
obligees. There are cases in which ob-
ligees receiving public assistance have
assigned by law all child support rights to
the state for the period of such assistance.
The child support collected in these
cases, after a first $50.00 a month paid to
the custodial parent, reimburses the State
for the public assistance paid on behalf of
the obligor's children. 42 U.S.C. § §
654(4), 602(a)(26); 31 Del.C. § 504(a).
The child support deputies also handle
cases of children in state foster care, 42
U.S.C. § 654(4)(B), and cases in which
custodial parents had formerly received
public assistance, unless they decline IV-
D services. 42 U.S.C. § 657(c). The
greatest percentage of the case load con-
sists of cases in which custodial parents
who do not receive public assistance but
who meet program requirements avail
themselves of the State's child support
services by applying to DCSE and paying
a one-time application fee. Child support
that is collected for these obligees is paid
directly to them through DCSE. 42
U.S.C. § 654(6); 45 C.F.R. 302.33.

Generally the child support deputies
prosecute civil actions for paternity and
non-support, modifications of existing
child support orders, and civil con-
tempts of court. The parties in these
cases may be Delaware residents or in
interstate cases obligees living outside
Delaware and seeking support payments
from Delaware residents. An interstate
case originates in the state where the
obligee resides and is tried in Delaware
pursuant to the Uniform Reciprocal En-
forcement of Support Act, 13 Del. C.
Ch.6. Interstate cases proceed as if they

were originally filed in Delaware, except
that the obligees, whose testimony is
committed to writing under oath in the
initiating state, are not present. 13 Del
C. §§ 620, 640.

In most DCSE cases child support
obligors appear pro se. The Attorney
General's representatives are fair and
forthright with such parties. The prose-
cuting deputy will, sometimes to the
consternation of an obligee, assure that
the obligor's case, such as circumstances
in mitigation of civil contempt, is fairly
before the court.

A paternity and non-support action is
one brought by DCSE for the first time
on behalf of the custodial parent to es-
tablish a child's parentage and to obtain
an order for child support. 13 Del. C. §
501 requires two elements of proof,
parentage and the proper amount of child
support due under the Melson Formula.
13 Del. C. § 501(a); G.L. v. S.D., Del.
Supr., 403 A.2d 1121 (1979); Division of
Child Support Enforcement/Blake v.
Myrks, Del. Supr., 606 A.2d 748 (1992).

The Deputy Attorney General will
establish the putative father's paternity
either by his admission on the record or
by trial. The deputy advises the putative
father of his right to dispute paternity, to
a trial on the issue of paternity, and to
blood testing to determine parentage, at
the expense of DCSE. If the putative
father admits paternity, his admission
and waiver of his right to dispute the
issue are entered on the record. A pater-
nity finding made on the putative fa-
ther's admission in a child support case is
final and binding, just as if made after
trial. Division of Child Support Enforce-
ment/Blake v. Myrks, Del. Supr., 606
A.2d 748 (1992).

"If the putative father invokes the non-
paternity defense to a child support
action, the provisions of the Delaware
Parentage Act, 13 Del. C. Ch. 8, then
apply. 13 Del. C. § 805(b). The Court
will order blood testing to determine
paternity. The blood test results are
admissible as substantive evidence of
paternity. 13 Del. C. §§ 810, 811. Blood
test results that exclude the putative father
as the father of the subject child are con-
clusive of nonpaternity, and the court will
dismiss the case. 13 Del. C. § 810(h).

But once paternity is established the
Deputy Attorney General will elicit testi-
mony and evidence from both parents as
to their incomes and earning capacity, if
unemployed or underemployed, and
other evidence needed to permit the
working of the presumptive child sup-
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The use of blood testing to help resolve issues of disputed parentage has has
increased dramatically in recent years. Today sufficient tests are available that will either
exclude a man wrongfully accused of being the father of a child or when used with other
information in the case provide strong evidence that he is the father. Of primary impor-
tance is that blood testing provides definitive factual information for an otherwise highly
emotionally charged preceding.

The most frequently asked question about blood tests is "how do they work?". It is
well recognized that some physical characteristics such as hair or eye color can vary
from one person to another. In a like manner characteristics at the cellular level can also
vary from person to person. For example when people speak about their blood type
they are referring to biochemical variations found on red blood cells that belong to the
ABO blood system. Blood type "A" means the presence of the A biochemical structure
while blood type " B " means the presence of that structure. Type " O " means neither is
present. Numerous systems of characteristics are found on red blood cells.

Inheritance of blood characteristics follows well-established genetic rules. A child's
blood characteristics are produced by genetic information obtained from both parents.
By determining what the child received from the mother it can be deduced what had
to be inherited from the biological father. This set of information serves as a descrip-
tion of the biological father. If the man in question does not fit this descriotion he is
excluded as the father. This is analogous to the exoneration of a person accused of a
crime whose physical charactistics do not match the description given by an eyewitness.
In contrast, if a man is not excluded, it is possible to make statistical calculations to
show how closely he fits the description of the biological father. This is analogous to
matching fingerprints.

Clearly, the more information included in a description of blood characteristics,
the more exacting the description. Today there are three types of blood characteristics
routinely used. These are characteristics found on red blood cells (RBC), white blood
cells and tissue (HLA), and all cells (DNA). All of these can be analyzed from a blood
sample. Because there are advantages and disadvantages to each system, the most reli-
able results are obtained if all three systems are used.

Typically cases of disputed parentage are resolved by using blood samples collect-
ed from the alleged father, the mother, and the child. Collection can be done simul-
taneously or sequentially in different location as long as proper identification proce-
dures are followed.

It is possible to do blood analysis without directly testing one of the three parties in
the case. Thus, if the mother is not available, a direct comparison between the man and
the child can be made. Because the factors inherited from the mother will be incorporat-
ed in the description of the biological father (see above), results will not be as close to
definitive as in cases in which this information can be eliminated. This problem can be
circumvented by analyzing more systems.

If the alleged father is unavailable for testing it is possible to reconstruct what his
blood characteristics had to be by testing his first degree relatives. The reconstructed
information is then used in the same manner as in a regular case. Obviously, the more rel-
atives tested, the more complete will be the deceased's information. Analysis of a
deceased's remains should provide the necessary information, In practice this is difficult,
expensive, and prone to a high rate of failure.

It is even possible to do parentage analysis without direcdy testing the child in ques-
tion. This can be done by obtaining amniotic cells prior to birth. Such a procedure is
expensive and not without some risk to the developing fetus, although the risk becomes
minimal with increased gestational age. usually amniocentesis will riot be performed sim-
ply to answer the question of parentage. DNA analysis is the method of choice under
such circumstances.

Since the enactment of Title IV D of the Social Security Act in 1975, there has been
a continual increase in realization that all children regardless of birth circumstances arc
entitled to the same rights and protection under the law. Blood testing has contributed
greatly to the equitable administration of these laws for all parties involved.

— This is an extract from a longer scholarly study by Doctor Gary D. Niblack, Ph.D.
Laboratory Director of Gene Proof Technologies of Nashville, Tennessee. Copies of the
full article may be obtained without charge from Gene Proof Technologies, 4515
Harding Rd., Suite 201, Nashville, TN 37205.

port guidelines of Delaware's Melson
Formula to fix the absent parent's child
support obligation. Dalton v. Clanton,
Del. Supr., 559 A.2d 1197 (1989); Ford
v. Ford, Del. Supr., 600 A.2d 25 (1991).
The Attorney General's Office will not
agree to a child support obligation lower
than what is presumptively shown as
appropriate under law by the Melson
Formula. Where appropriate, the deputy

may ask the court to make the initial
child support order retroactive for up to
two years before the filing of the non-
support petition. Patricia M.D. v. Alexis
I.D., Del. Supr., 442 A.2d 952 (1982).

A wage attachment is the most effec-
tive guarantor for payment of child sup-
port. In every DCSE case in which a new
or modified child support order is en-
tered, the Deputy Attorney General is

required to seek an immediate attach-
ment of the obligor's income, as broadly
defined in 13 Del. C. § 513(b)(5), for
payment of the child support obligation,
whether or not there is a delinquency,
unless the parties agree otherwise in
writing or the court finds good cause
not to, order a wage attachment. 13 Del.
C. § 513(b)(l)a; 42 U.S.C. § 666(b). A
wage attachment for child support has
priority over any other wage attachment,
except one for federal tax liens, and is
not subject to the normal exemptions or
limitations. 13 Del. C. § S13(b)(7).
Upon receipt of the income attachment
order, die employer becomes primarily
liable for payment of the child support
obligation, 13 Del. C. § 513(b)(9). An
employer who fails to comply with the
terms of the order or who terminates an
employee as a result thereof risks both
civil contempt proceedings and criminal
prosecution. 13 Del. C. § 513(b)(10).

As an alternative to establishing pater-
nity in the non-support case, either parent
may, at any time before paternity has been
determined, seek DCSE paternity estab-
lishment services independent of any sup-
port action under the Delaware Parentage
Act, 13 Del. C. Ch. 8. Paternity in such
proceedings is established as in a support
case, but the case will not proceed to the
setting of a child support obligation.

Once a child's paternity has been
established, whether by the father's
admission or after an adversary proceed-
ing, the Attorney General's Office will
vigorously oppose any later attempt to
collaterally attack that paternity finding.
See Division of Child Support Enforce-
ment/Blake v. Myrks, Del. Supr., 606
A.2d 748 (1992).

The Delaware Supreme Court has
held that "the obligation to support chil-
dren is a parent's first priority." Division of
Child Support EnforcemenP/Harper v.
.Barrows, Del. Supr., 570 A.2d 1180,
1185 (1990). Although every effort is
made to take corrective legal action at the
first signs of noncompliance, too many
obligors ignore court ordered child sup-
port obligations with impunity, even for
years. Unpaid child support may escalate
to shocking levels, often as high as
$10,000 - $20,000 of support that the
custodial parent and children have every
right to receive but have done without. In
public assistance cases, the taxpayers will
have met the delinquent parent's obliga-
tions to pay support for his children.

An obligor who fails without just
cause to pay a court ordered child sup-
port obligation risks civil contempt and
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the imposition of sanctions to ensure
compliance. DCSE/Logue v. Logue, Del.
Fam., 598 A.2d 704 (1991); 13 Del. C.

§ 516(a). Commonly requested m m
for a rinding of civil contempt include
ordering an increased payment on accu-
mulated arrears, ordering an obligor to
make a lump sum payment on the arrears
by a date certain, ordering an obligor to
make a monitored employment search,
reducing arrears to judgment for record-
ing as a lien in the office of the Pro-
thonotary and for potential execution
thereon, and sequestration orders against
prospective recoveries in damage cases,
under 13 Del. C. § 513(a)(6).

Where a support obligor's contempt is
particularly flagrant, and the prosecuting
Deputy Attorney General concludes that
the record so warrants he may request as
a sanction for the civil contempt that the
Court commit the obligor to the custody
of the Department of Correction until he
purges himself of the contempt, generally
by paying a lump sum on the accumulat-
ed arrears. Because a civil contempt ac-
tion is remedial and intended to enforce
compliance with the court's order, the
prosecuting deputy will request that the
obligor be placed in a work release pro-
gram so that he will be employed, subject
to a wage attachment, and able to pro-
vide financial support for his child.

The parents' legal obligation to sup-
port their child terminates by operation of
law when the child turns 18 and is out of
high school, or at age 19 if the child is still
in high school. 13 Del. C. §§ 501,
517(a). The obligor still remains bound
to pay any accumulated child support
arrears. 13 Del. C. § 517(c). Enforcement
action is taken for payment of arrears the
obligor did not pay pursuant to court
order during the child's minority.

As required by federal law, DCSE
also conducts administrative hearings
under the Delaware Administrative Pro-
cedures Act, 29 Del. C. Ch. 101, to
determine whether federal and state
income tax refunds due delinquent ob-
ligors should be intercepted [42 U.S.C.
§ 654(18), 664; 45 C.F.R. 302.70
(a)(3); 30 Del. C. § 545] or whether
their delinquencies should be reported
to credit bureaus. [13 Del. C. § 516(f);
45 Ci\it.302.70(a)(7)]. See, 29 Del. C.
§ 10161(24). A Deputy Attorney Gene-
ral will appear at the administrative hear-
ing and in any appeal therefrom to the
Family Court. 29 Del. C. § 10102(4),
10142; 10 Del.C.% 921(13).

While criminal non-support has long
been a crime under Delaware law, 13
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Del. C. § 521, the goal of the Attorney
General's Office in Delaware's child sup-
port mission is to achieve civil, not crimi-
nal remedies, favoring remediation, not
punishment. We want parents to be
working and supporting their children.
This emphasis on civil enforcement of
child support is consistent with the poli-
cy of the support statutes, which primari-
ly provide for civil actions and remedia-
tion rather than punishment of delin-
quent child support obligors. See 13 Del.
C.§§ 501-517.

That is not to say the Attorney Gene-
ral's Office will not institute and vigor-
ously prosecute a criminal non-support
action when attempts at remediation
have failed. Because the Attorney
General's Office so seriously regards its
obligation to enforce Delaware's child
support laws, one who resorts to illegal
conduct to evade lawful child support
obligations risks prosecution.

Despite the concerted efforts of the
federal government, DCSE, and the
Department of Justice, much remains to
be done. The Attorney General's Office
will continue to act diligendy to ensure
that the best interests of Delaware chil-
dren are protected and that parents honor
their obligations to support their children.

Deputy Attorney General Feliceangeli
has been Supervisor of the Statewide Child
Support Unit in the Delaware Department
of Justice, 'Wilmington, since 1990. He spent
over fifteen years in private practice with
Twilley, Jones, & Feliceangeli in Dover
before joining the Attorney General's Office
in 1988 as Deputy Attorney General for the
Division of Child Protective Services. He is
also counsel for the Delaware State Board of
Nursing. He graduated from Colorado
College in 1969 and from Villanova
University School of Law in 1972. •
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The Role of Private
Counsel in Support Cases

TI he welfare of
our children is an

urgent business, calling
for the application of high

professional skill.

I f the Melson Formula so decisively
determines the amount of support
and if legal counsel is available

through the Division of Child Support
Enforcement ("DCSE") in obtaining
court orders to ensure that it is paid, has

the attorney in pri-
vate practice any
role in child support
cases?

Because child
support is often one
of a number of is-
sues in divorce pro-
ceedings and be-
cause child support
can interrelate with
alimony, litigants
sometimes choose
to have their private
attorneys, who are
handling the other
ancillary matters in
their divorce ac-
tions, also represent
them in requests for
child support. In
addition DCSE rep-
resentation is avail-
able only to parties
seeking child sup-

port, not to respondents. Therefore, pri-
vate attorneys are also needed to repre-
sent respondents in cases brought
against them by DCSE through its IV-D
Program.
Determination of Paternity

Before child support is established, it is
important that any potential support
obligor be satisfied that he is indeed the
father of the child for whom support is
sought. Adoptive fathers aside, if any
alleged father has any question whether
he is the natural father, an attorney repre-

senting him should be sure that an HLA
blood test is requested. Family court will
perform the blood test at a relatively
modest cost of about $216.00. While the
test cannot establish with 100% certainty
that one is the father is a particular child,
it can show if he is excluded as the father
or state with a fairly high statistical proba-
bility, in most cases (95-99%), the likeli-
hood that he is the natural father. Before
substantial sums in child support are paid
and — what is more important — before
emotional bonds are established with the
child, any alleged father should be assured
that he actuaUy is the child's father.
Mediation of Support Amount

Assuming any questions about pater-
nity have been resolved, the next step is
to determine the custody and visitation
arrangements for the child or children.
Clients should be advised of the various
possible custodial and residential ar-
rangements and informed of the statuto-
ry requirements for a cooperative sharing
by the parents of information about the
child. An explanation of Delaware's
Child Support Formula and its presump-
tive application should be given along
with advice about the seriousness with
which the Family Court and the State
regard child support and the high priori-
ty they accord it. Indeed, one of the fac-
tors to be taken into account in deter-
mining the best interest of a child in a
custody/visitation matter is whether a
parent has met his or her responsibility
for the child's support, care, nurture,
and welfare, as set forth in 23 Del. C. §
701. See 13 Del, C. § 722.

Because of the application of the
Delaware Child Support formula to the
large majority of cases, the role of a pri-
vate attorney representing a child sup-
port obligor is often one of helping the

DELAWARE LAWYER



client to accept the inevitability of paying
the amount determined by the formula.
Attorneys who deal frequently with the
formula praise the fact that it establishes
a specific monthly amount, reducing the
opportunities for clients to bicker over
what each believes to be appropriate.
Since it is in the best interest of the liti-
gants and, especially, their children to
reduce friction between themselves,
application of the formula often elimi-
nates one issue of contention, contribut-
ing to a less acrimonious atmosphere. In
most cases when there is no reason not
to follow the formula, the parties, with
the assistance of their attorneys, should
be able to agree promptly on the
amount of support. If that effort is not
successful, the parties must attend a
mediation hearing with a court mediator
before a master or a judge can hear the
matter. Whether the attorneys for the
parties attend is discretionary, but some
attorneys find that their attendance is
helpful in sometimes resolving or at
least, narrowing, issues in dispute as well
as providing them with an opportunity
to assess adversary parties. It is important
that attorneys present for such media-
tions show respect for the mediators and
the mediation process. Attorneys should
inform their clients in advance of media-
tion about the purpose of the proceed-
ing and what to expect.
When the Melson Formula. Doesn't
Answer All the Questions

While the formula is both apt and rel-
atively easy to apply in a large majority of
cases, it remains a rebuttable presump-
tion, and there are occasional instances
when the formula has been successfully
rebutted. Moreover, when the formula
was revised in 1990, some issues were
left unresolved. Consequently, litigation
still continues over child support issues.
Unresolved Issues: Shared Residence

The Delaware Child Support For-
mula Committee, appointed by then
Chief Judge Thompson in March, 1989
to review and propose revisions to the
Delaware child support formula, recom-
mended that the judiciary adopt a shared
physical care adjustment to the amount
of child support for those situations
when a child resides with each parent
between 30 percent (109 overnights)
and 50 percent of the year. The Com-
mittee proposed that each parent's child
support obligation be calculated by
applying the formula in the usual man-
ner, except that child care expenses
would be omitted from the primary sup-
port amount. Each parent's obligation

would then be multiplied by 1.5 in
recognition that maintainance of two full
households for the children is more
expensive than the situation in which the
children have one primary household
and use the second household for short-
er visitations. A determination would
next be made apportioning the support
in accordance with the actual physical
care schedule. When the children spend
equal time with each parent, a calcula-
tion would be made first of the total
support be paid by mother to father for

A private
attorney can

help the client
to accept the
inevitability
of paying the

amount deter-
mined by formula.

six months and, second, of the total sup-
port to be paid by father to mother for
six months. The difference would then
be averaged out over twelve months.
Child care expenses would be appor-
tioned in accordance with the parties'
relative net incomes. Under this arrange-
ment, the parties would share equally all
out-of-pocket expenses for the children.

Notwithstanding the Committee's
recommendation, the judiciary did not
adopt a specific approach for shared resi-
dential arrangements. The child support
formula instruction forms state instead
that the "formula contemplates normal
visitation arrangements. Some adjust-
ments may result if visitation is signifi-
cantly beyond the norm" See Family
Court Form 509, p.4.

Family Court Judge James, a member
of the Delaware Child Support Formula
Committee, has applied the approach
recommended by the Committee when
the amount of visitation exceeds what is
customary. See Wayne O. v. Colleen O.,
Del. Fam. Ct., File No. 1463-85 (Jan-
uary 17, 1992); Patrick D. N. v.
Kathleen A, N., Del. Fam., File No.
CN88-7354, James, J. (October 23,
1990); James W, v. Lajuan C. W., Del.
Fam., File No. F-2754, James, J. (July
17,1990).

Former Judge Gallagher also made an
adjustment for those cases in which
physical residence is shared, by using a
different method: multiplying the base
support obligation by 1.5 in the Melson
calculation. See Chandler v. Chandler,
Del. Fam. Ct., File No. CN89-10280,
Gallagher, J. (October 10,1990).

More recently in P.T. v. R.E.T., Del.
Fam. Ct., File No, CN89-8004, Cromp-
ton, J. (October 19, 1992), Judge
Crompton announced that while she
would not use a 1.5 multiplier for the
child support calculation immediately
before the Court, she would use the 1.5
multiplier when the parties returned for
any modification.

Judge Wakefield adjusted the amount
of child support in a case where the
father had primary residence for two-
and-a-half months during the summer
by relieving the father of his SOLA
(Standard of Living Adjustment) obliga-
tion for those two-and-a-half months,
averaged throughout the calendar year.
Sec Roger C, S. v. Roseanne C, S,, Del.
Fam., File No. 004-87, Wakefield, J,
(June 6,1991).

Judge Keil had held that the 1.5 mul-
tiplier does not come into consideration
until the Melson Formula is first rebut-
ted. In a case in which the father had vis-
itation for 40% of the time, Judge Keil
held that the Melson Formula remained
unrebutted. See Phillip M. S. v. Karen D.
S., Del. Fam., File No. CN89-9254,
KeilJ. (March 8,1991).

Judge Ableman had held that a sup-
port obligor is not entitled to seek a
reduced support obligation as a result of
additional visitation that has been volun-
tarily afforded to him, when that visita-
tion is not specified by a court order or
by a legally enforceable agreement. See
Robert C. H. v. Elena C, Del. Fam., File
No. CN88-8932, Ableman, J. (February
5, 1991). Expressing concern that pro-
viding a support obligor with a credit in
child support based on the cooperation
by the mother in allowing extra visitation
would have a chilling effect on future
cooperation, Judge Ableman further
found that in the case before her the visi-
tation order did not grant the rather visi-
tation in excess of the customary amount.

In a previous case, Thompson v.
Thompson, Del. Fam., File No. CN89-
9614, Ableman, J. (October 16, 1990),
the Court stated that ofisetting child sup-
port for excessive visitation should be
handled case by case to avoid situations
where additional visitation would be
sought solely to reduce a child support
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obligation. The additional night each
week the child spent with the father was
found to be insufficient to rebut the stan-
dard application of the Melson Formula.

Judge Ableman's decisions raise an
important consideration in the debate
about whether and how to adjust child
support when there is a more equal shar-
ing of the children. Although it seems
appropriate to make some adjustment
for the increased time that the support
obligor cares for the children, if the ad-
justment is too dramatic, two unfortu-
nate consequences can follow: (1) a pri-
mary residential parent may be reluctant
to share more time with the non-resi-
dential parent; and (2) a non-residential
parent, not otherwise inclined to seek a
shared time arrangement, may be moti-
vated to press for it solely to reduce his
or her support obligation.

With emotions in turmoil, with a
reorienting of relationships among par-
ents and children, and with a sometimes
high level of distrust, it can be difficult to
ascertain the true motivations of the
divorcing parties. Sometimes an apparent
impasse over whether the parties will
share an equal residential arrangement
with the children can be overcome if the
father agrees to pay a little more support
than a strict application of the Melson
Formula might otherwise provide. Such
an offer can help overcome a mother's
suspicion that the father wants equal
time with the children only as an excuse
to reduce his support obligation.
Split Residence

Also left unresolved with the adop-
tion of the revised Melson Formula in
1991 was the method to employ in situ-
ations where the children's primary resi-
dences are split between the parents. In
a decision in D.G.B. v. D.S.B., Del.
Fam., File No. CN90-9785, Keil, J.
(October 23, 1991), the Family Court
held, in a case where one child resided
with each parent, that while each child
would be allocated a primary support
need in the support formula of $220,00
(as opposed to the $385.00 support
need for two children residing in the
same home), for purposes of determin-
ing the appropriate amount of SOLA,
the Court would use the 27% multiplier
used when the children live together.
The Court reasoned that the purpose of
the primary support amount (to recog-
nize the basic needs in a separate life sit-
uation) differs from the SOLA portion
of the support (which reflects the extra
non-essential income of the parents over
the primary support).

Deviations From the Melson Formula
In addition to the questions discussed

above about applying the Melson For-
mula, there are occasionally circumstances
when the presumption that the formula
be applied is rebutted and it is not applied.
High Income

The issue of whether the Melson
Formula should be used if its application
results in a high level of child support
due to the extraordinarily high income
of one or both of the parties has received
the attention of both the Supreme Court
and Family Court in recent years.

With emotions

in turmoil and
a high level of

distrust, it can toe
difficult to ascer-
tain the true moti-

vations of the
divorcing parties.

In K.K. v. E.C., Del. Fam., File No.
F-8497, James, J. (March 10,1988) and
Kane v. Kane. Del. Fam., File No. 341-
87, Gallagher, J. (April 4, 1989), the
Melson Formula was applied without
adjustments to determine child support
in cases in which the obligor earned an
annual income of $72,000. In Ford v.
Ford, Del. Supr., 600 A.2d 25 (1991(,
the Delaware Supreme Court held that
the father had successfully rebutted the
presumption of the applicability of the
Delaware Child Support Formula by
showing that the amount of support
determined by the formula was in excess
of what was necessary to maintain the
children's life style. The father's income
exceeded $210,000 a year and the
mother's income was $70,000. Strict
application of the formula yielded a
month support amount of $3,842 for
three children if the father also contin-
ued to pay his life insurance premium.
These sums were in addition to the
father's obligation under a separation
agreement to pay the mother's monthly
mortgage payment and all educational
expenses for the children through col-
lege, to provide medical and health in-
surance for the children if the mother
could not do so, and to obtain a life in-

surance policy on his life with the chil-
dren as beneficiaries. The Supreme
Court recognized that the Family
Court's task in determining child sup-
port in large income cases was difficult,
since it must avoid distributing excess
wealth in a parent's estate to the children
while acknowledging that they are enti-
tled to share in the more affluent life
styles of their parents. The case was re-
manded to the Family Court, which was
instructed to begin by assessing the "en-
hanced" needs of the children arising
from the heightened standard of living
of their more affluent parent. 600 A.2d
25, at p. 32. After determining the
amount of child support required in
light of those enhanced needs, the Fam-
ily Court was to allocate the amount be-
tween the parties taking into considera-
tion the relative abilities to participate in
that level of support.

Two months later, the Delaware
Supreme Court decided another high-
income child support case. In Taylor v.
Taylor, Del. Supr. No. 432, 1990,
Christie, C.J., (December 26, 1991)
(ORDER), the Supreme Court again
found that the presumptive applicability
of the Melson Formula had been rebut-
ted in a case in which the father, with an
average gross income of $232,460, paid
the mother's mortgage payments, her
car loan and car insurance payments, and
family debt payments in addition to the
support obligation determined by the
Melson Formula to be $3,200 a month.
Because the Delaware statute does not
address the costs for children after the
age of 18, the Supreme Court stated that
it was inappropriate for the Family Court
to consider the need for advance finan-
cial planning for the children's foresee-
able needs and college training.

Future cases will decide how the
courts determine the appropriate "en- ,
hanced needs" of children of high in-
come parents and to establish at what in-
come levels the presumption of the Mel-
son Formula's applicability is rebutted.
Excessive Debts

Clients should be aware that an oblig-
or's debts will rarely justify reducing the
amount of support as calculated by the
Melson Formula. In McDowell v. Binder,
Del. Fam., File No. 1239-85, Conner, J.
(November 21, 1990), father's addiction
and resulting bankruptcy were found to
be self-inflicted and foreseeable conse-
quences of his heroin use. It was therefore
held to be insufficient to justify a reduc-
tion in support. Likewise, in Way-
bright/DCSE v. Santiago, Del. Fam., File
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No. ¥-2977, Ableman, J. (October 4,
1988), it was held that the obligor's incar-
ceration was his own fault and did not
justify eliminating his support obligation.

In Swann/DCPS v. Burns, Del. Fam.,
File No. CN87-1261, Ableman, J. (April
13, 1989), the Family Court rejected an
argument by a support obligor that the
Melson Formula should not be applied
because he had numerous debts and the
mother resided in West Virginia where
the cost of living was lower than in Dela-
ware. Similarly, in Davis v. Davis, Del.

The Family

Court regards

child support

very seriously.

Litigants should

be well aware

of this.

Fam., File No. 1423-84, Wakefield, J.
(July 10, 1991), the Family Court
refused to allow deductions for alleged
payments on loans and a possible liability
of $110,000 in unpaid withholding and
social security taxes in calculating the
amount of child support.

But Family Court did find it in-
equitable to apply the Melson Formula
in a case in which the mother had
incurred extraordinary medical expenses
resulting from her treatment for cancer.
Schneider v. Klevan, Del. Fam., File No.
198-85, Conner, J. (March 1, 1991).
The Court there adopted a four-step
procedure to arrive at the amount of
support: (1) a determination of the
monthly needs of the children; (2) a
determination of the amount the mother
should contribute; (3) a determination
of whether the father had financial ability
to pay the balance of the children's
monthly support needs; and (4) a deter-
mination of an adjustment to be made
for the three summer months when the
children resided with the father.
Lump Sum Payments
for Prospective Support

While most child support orders call
for regular monthly, bi-monthly, bi-
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weekly or weekly payments, in certain
unusual circumstances attorneys should
let their clients know that the Court may
order lump sum payments for future

child support. Such a situation arose in
V.A.A. v. C.L.H., Del. Fam., File No.
CS89-3723, Robinson, J. (July 1,
1992), a case in which the obligor had a
long history of not paying support. He
had been through bankruptcy, he was
self-employed precluding the imposition
of an effective wage-attachment, and was
about to receive a payment as a result of
the sale of an substantial asset. The
Court ordered the obligor to purchase
an annuity, the principle of which would
revert to him if his child support obliga-
tion terminated prematurely.

Adoption of the Delaware Child Sup-
port Formula and the services offered by
the Delaware Division of Child Support
Enforcement reduce, but do not elimi-
nate, the role of the private bar in child
support cases. Private attorneys engaged
in domestic cases still should be in-
formed about the child support formula
and knowledgeable about how support
is determined. Perhaps - and this is most
important - they can exercise an effective
influence on recalcitrant support obligors
to meet their obligations.

Barbara Crowell, a partner in the
Wilmington firm of Morris, James,
Hitchens & Williams, practices mainly
family, education, and employment law.
She is a graduate of Mount Holyoke
College and the University of Penn-
sylvania Law School. She is currently the
Vice-Chair of the Family Law Section,
Vice-Chair of the Labor and Employment
Law Section, Assistant Treasurer of the
Delaware State Bar Association, and a
member of the Association's Section on
Women and the Law. She speaks frequent-
ly on family and employment law issues. •
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THE HONORABLE ALISON WHITMER TUMAS

The Melson Formula:
An Equitable Evolution

j.I udge Melson
honored on the fiftieth

anniversary of his admission
to the Delaware Bar.

n 1977, ten years before the federal
government required states to adopt
child support guidelines, Judge

Elwood F. Melson, Jr., then a judge of
the Family Court of the State of Dela-
ware, recognized the need for a uniform

approach to child
support and devel-
oped a formula for
this purpose. Two
years later the Fam-
ily Court adopted
the "Melson For-
mula" as a rebutta-
ble presumption in
all child support
actions. The formula
eventually received
the imprimatur of
the Delaware Su-
preme Court, and is
now a model child
support guideline.
From its evolution
as an approach by a
single judge to its
recognition as a na-
tional model, the

formula has withstood judicial, legislative,
public, and economic scrutiny.

Judge Melson articulated his four-
step approach to child support cases in
IB, v, R.S.W.B., Del. Fam., File No. A-
3000, Melson, J. (November 10,1977).
First, he determined each parent's net
income. Second, he determined the min-
imum amount of income that each par-
ent needed for food, clothing, shelter,
medical care and job- related transporta-
tion, which would become known as the
"self-support allowance." Third, he
determined the amount required for the
children's basic needs, which would
become known as the "primary support

allowance." Fourth, since the parents in
I.B, had income remaining after they had
met their own minimum needs and their
children's basic needs had been appor-
tioned between them, Judge Melson
determined how the remaining income
should be apportioned between each
parent and the parent's dependents on
the principle that "[cjhildren, in particu-
lar, are entitled to a standard of living
which is, insofar as reasonably possible,
commensurate with the more affluent
parent". That apportionment would
become known as the "standard of living
adjustment (SOLA).1

Concerned that similarly situated par-
ents and children were being disparately
treated, several other judges began to
follow Judge Melson's approach. On
January 26, 1979, the Family Court
unanimously adopted the Melson For-
mula as a rebuttable presumption in all
child support actions,2 and Delaware be-
came the first state in the nation with a
statewide presumptive child support
guideline.3

Three years later, the Delaware
Supreme Court directed the Family
Court to adopt a "[r]ule prescribing
mandatory guidelines and standards,
which will insure that findings, conclu-
sions, and supporting reasons therefor, in
all future...child support cases, will be
uniformly, clearly, and fully set forth by
the Trial Judges."4 The Family Court
responded by adopting Family Court
Civil Rule 52(c)5 which provides that "in
order to provide a uniform, equitable
approach in applying Delaware law to all
child support cases," the Court shall con-
sider; (1) Each support obligor's monthly
net income.

(2) The absolute minimum amount
of income each support obligor must
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retain to function at maximum
productivity.

(3) The number of support
obligor's dependents in an effort
to apportion the amount available
for support as equally as possible
between or among said depen-
dents according to their re-
spective needs.

(4) The primary child support
needs and the primary support ob-
ligation of each obligor.

(5) The available net income
for a Standard of Living Adjust-
ment (SOLA) to be paid by each
support obligor after meeting
their own primary needs and those.
of dependents.

(6) A consideration of the
factors set forth in 13 Del. C.
Section 514.

In June 1983 after the formula
had been in use statewide for more
than four years, the General As-
sembly passed a resolution asking
the Chief Judge of the Family
Court to "conduct a thorough re-
view and evaluation" of the Dela-
ware Child Support Formula, as
the Melson Formula is formally,
but less well known.6 The resolu-
tion was passed in response to
public complaints that the formula
was "unfair" and "unrealistic".7

Parents who paid support thought
they paid too much. Parents who
received support thought they
received too little.

The 1983-84 study, which cul-
minated in a forty-four page report
to the General Assembly on April
15,1984, reaffirmed the formula.8

The study concluded that it was
meeting its goals of establishing
presumptively equitable and economi-
cally sound child support orders, and
ensuring that parents similarly situat-
ed were being treated equally. The
report emphasized that when the for-
mula produced an inequitable result,
the Court could enter an order outside
the scope of the formula, based on
"the unique facts of a particular case."9

The report also noted that the formula
enabled the Court to manage a grow-
ing case load.

The 1983-84 study did result in some
adjustments to the formula, effective
June 1, 1984. The Court recognized
that the cost of providing for a child's
minimum needs had risen, and increased
the primary support allowance accord-
ingly. The Court also recognized that in

Form 509
(Rev. U/90) rm509 jfamilp Court of the J&tate of Belatoare

Case Name:
File Number:

Period Covered:

CHILD SUPPORT CALCULATION

Net Income Derived From ( ) Tax Return ( ) Tax Table
1 A-Montiily Gross Earned Income

B-Monthly Gross Other Income (type)

Father Mother
(filing status) (filing status)

$ $

Total

C-Total Monthly Gross Income (Line 1A + Line 1JB) =$
2 Total Tax Fed + FICA + State + City + Other =

-Father -_
-Mother

3 Allowable Insurance:

4 Allowable Deductions
Support Order + Req. Pension + Union Dues + Other :

-Father -_
-Mother

5 Monthly Net Income (Line 1C - lines (2+3+4)) =$
Net Income Available for Primary Support '.
6 Parent's Self Support Allowance -$
7 Net Income Available for Primary Support (line S - line 6) = $ [
8 Share of Total Available Net Income (line 7 + Line 7 Total)
Child(ren's) Primary Support Need
9 Number of Children Due Support in this Support Action
10 Primary Support Allowance (from table below) $
11 A-Monthly Child Care Expenses of Working Custodial Parent

B-Other_
12 Total Primary Need (Line 10 + line 11A + Line 11B) ;
13 A-Primary Support Obligation (Une > x Une 12 Total) '• $

B-Primary Support for Other Dependents (&. Suppt. Wtehect) +
C-Total Primary Support Obligation (Line 13A + Line 13B) ' •=$_

Standard of Living Adjustment (SOLA)
14 Amount Available for SOLA (Line 7 - Line 13C)
15 SOLA Percentage (from table below)
16 A-SOLA Amount (Une 14 x Une 15)

B-SOLA Amount Per Child (Line 16A • line 9)

Total Monthly Support Amount
17 Total Monthly Child Support Obligation (Une 13A + Une 16) $
18 Amount Retained by Custodial Parent
19 Total Monthly Ordered Child Support (Line 17 - Line 18) =$
20 Pay Period Amount: Weekly Bi-Weekly Semi-Monthly =$"

550

# of Children
.1
2
3

Primary Support Allowance
$220. ••:•
$385,
$550

each additional child +$110

SOLA%
18%

: 27%
35%

••' +5%

cases where the parties had three or
more children, the standard of living
adjustment often resulted in the non-
custodial parent paying a disproportion-
ate share of his or her remaining income
to the custodial parent. As a result, the
Court reduced the standard of living
adjustment beginning with the fourth
child, and imposed a cap on the percent-
age of a parent's remaining income
which could be awarded as SOLA. The
report noted that the Court might make
further adjustments after it received the
report of Robert G. Williams, Ph.D. Dr.
Williams, an economist who had been
awarded a federal grant by the Office of
Child Support Enforcement of the
Department of Health and Human
Services, was studying child support

standards, including the Delaware for-
mula, and their relationship to the costs
of child rearing. By 1984 it was clear
that Judge Melson's approach was re-
ceiving national attention.

Five years later, however, the formula
once again was under scrutiny. In
Dalton v. Clanton, Del. Supr., 559 A.2d
1197 (1989), the legality of the formula
was squarely challenged. Mr. Dalton
argued that the application of a court-
created formula was inconsistent with 13
Del. C. 514 which requires that in deter-
mining the amount of support due, the
Court consider:

"(1) [t]he health, relative eco-
nomic condition, financial cir-
cumstance, income, including the
wages, and earning capacity of

D E L A W A R E LAWYER 31



the parties, including the chil-
dren; (2) [t]he manner of living
to which the parties have been
accustomed when they were liv-
ing under the same roof; [and]
(3) [t]he general equities inherent
in the situation.
The Delaware Supreme Court reject-

ed Mr. Dalton's argument. The Su-
preme Court found that the Family
Court in adopting the Melson Formula
as a rebuttable presumption in all child
support cases, acted consistently with its
statutory obligation to make and publish
uniform court rules throughout the
state, 10 Del. C. 907(5), and with the
factors set forth in 13 Del. C. 514. The
Court, however, cautioned that:

[t]he mathematical result which
is the product of the Melson For-
mula can never be the basis of a
child support order under the
Delaware procedure, until that re-
sult passes the litmus test of the
rebuttable presumption. When the
calculation according to the Mel-
son Formula is mixed together
with the specific facts in a case, the
result must be equitable. If the
result is inequitable, the presump-
tion is rebutted, and the support
calculation pursuant to the Melson
Formula must yield to the extent
that is necessary to balance the
equities in the case.1^
The Court also admonished the

Family Court that the formula must be
reviewed and revised periodically to
reflect common law refinements and
economic realities.

Shortly before Dalton was decided,
the Chief Judge of the Family Court
appointed a committee of judicial offi-
cers and attorneys to study and recom-
mend revisions to the formula. The
Chief Judge also commissioned Dr.
Williams to analyze whether the results
produced by the formula reflected the
cost of rearing children. Although Dr.
Williams recommended that the self-
support allowance, primary support al-
lowances, and SOLA for one and two
children be adjusted upward, he con-
cluded that the "results obtained
under the Melson Formula are remark-
ably close to the best available evi-
dence on the actual costs of chil-
dren."11 The committee similarly rec-
ommended adjustments and revisions
to the formula, while affirming the
precepts underlying it.12

The Family Court judiciary issued an
evaluation and update of the formula in

January of 1990. Adopting many of the
adjustments and revisions that Dr. Wil-
liams and the committee had recom-
mended, the judiciary concluded that
the formula "remains a fair and equitable
approach to setting support, as measured
by both the letter and the spirit of Dela-
ware law."*3 The changes the judiciary
approved in its 1990 report became ef-
fective on April 1,1990, and were incor-
porated into official Court forms in No-

There were

public complaints

that the formula

was "unfair" and

"unrealistic".

Parents who paid

support thought

they paid too

much. Parents

who received

support thought

they received

too little.

vember of 1990.14 The revised formula,
which is illustrated and explained in
those forms, remains in effect today.

The formula is based on three prin-
ciples:

• Parents are entided to keep
sufficient income to meet their
most basic needs in order to en-
courage continued employment.

• Until the basic needs of chil-
dren are met, parents should not
be permitted to retain any more
income than that required to pro-
vide the bare necessities for their
own self-support.

• Where income is sufficient to
cover the basic needs of the parents
and all dependents, children are
entitled to share in any additional
income so that they can benefit
from the absent parent's higher
standard of living.15 It shares both
the cost of rearing children be-
tween parents, and the discre-
tionary income of parents between
parents and their children.
The formula begins with a determi-

nation of each parent's net income. Net
income is determined by calculating
each parent's gross income, both
earned from salaries, wages, commis-
sions and bonuses, and unearned,
including but not limited to dividends,
severance pay, pensions, interest, trust
income, annuities, capital gains, social
security benefits, veteran's benefits,
worker's compensation benefits, unem-
ployment insurance benefits, disability
insurance benefits, gifts, prizes, and
alimony. Deductions required by law,
such as federal taxes, social security,
state and city taxes, court- ordered sup-
port and wage attachments, and deduc-
tions required by an employer, such as
union dues and mandatory pension
contributions, are subtracted. Payments
that provide a direct benefit to the chil-
dren for whom support is sought, such
as health and life insurance, are also
subtracted. Deductions that are not
mandatory, such as voluntary pension,
thrift, and charitable contributions are
added to the parent's income. If a par-
ent is not employed full-time or is
employed below his or her earning
capacity, gross income in an amount
equivalent to his or her earning capacity
is imputed. The minimum net income
attributed to a parent is $607 per
month, assuming a forty-hour work
week at $3.50 per hour.

From a parent's monthly net in-
come, a self-support allowance of $550
per month is deducted. In 1990 the
Court established $550 per month as
the absolute minimum amount of
income which a parent must retain to
meet his or her own basic needs. The
self-support allowance is $52.00 more
than the federal poverty level for a sin-
gle person in 1989, and $15.00 more
than the increase in the Consumer Price
Index from January of 1984 through
January of 1989.16 The allowance is
not based on a parent's actual expendi-
tures "since most people tend to spend
whatever income is available to them,"17

and, as a matter of policy, the Court
will hot allow a parent to provide for
more than his or her "bare necessities"
until the parent has provided for his or
her children.1 **

The self- support allowance is deduct-
ed from a parent's monthly net income
to determine net income available for
primary support. That amount is com-
pared to the other parent's net income
available for primary support. For exam-
ple, if the parents' net incomes for pri-
mary support are equal, their children's
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primary support needs are apportioned
equally. While the custodial parent bears
the responsibility for the first $350 in
unreimbursed medical, dental, and psy-
chological expenses per calendar year,
the parents share such expenses in excess
of $350, per child or per family, in pro-
portion to their net incomes available for
primary support.

The children's primary support
needs are determined by the number of
children for whom support is sought.
In 1990, the Court established the pri-
mary support need of one child at
$220 per month, of two children at
$385 per month, of three children at
$550 per month, and of each addition-
al child, at $110 per month, 40%, 30%
and 20%, respectively, of the self-sup-
port allowance. The primary support
allowances, like the self-support al-
lowance, are comparable to federal
poverty levels. Child care expenses
incurred by as parent who works out-
side the home are added to the primary
support allowance. Child care expenses
claimed by a parent who is unem-
ployed, but to whom income is at-
tributed are not.

If the parents of the children for
whom support is sought have other
dependents, those dependents' primary
support needs are calculated and are
apportioned between the dependents'
parents. The primary support needs of
the dependents are calculated in the
same manner as the primary support
needs of the children for whom sup-
port is sought with one exception. The
primary support needs of the children
for whom support is sought are
deducted from the parent's monthly
net income before the primary support
needs of the parent's dependents are
determined. A parent's total primary
support obligation for all of his or her
children is deducted from his or her
net income available for primary sup-
port to determine the amount available
for SOLA.

The purpose of SOLA is "to ensure
that the child enjoys, as nearly as possi-
ble, the standard of living to which he
or she would be accustomed if the par-
ties resided under the same roof."19 In
1990 the Court established percentages
to be applied to the amount of income
that a parent has available for SOLA,
based on the percentage of parental
income spent on a child in a household
where the parents live together. For
one child, the SOLA percentage is 18%,
for two, it is 27%, for three, 35%, and

for each additional child, 5%, up to a
maximum of 50% of the parent's
remaining net income. In order to
determine a parent's total monthly
child support obligation, the parent's
SOLA amount is added to his or her
primary support obligation for the
children for whom support is sought.
The minimum monthly obligation is
$50 per child.

This year the formula and the offi-
cial Court forms (which are an integral
part of it) will once again be the sub-
ject of review. As the Court undertakes
the review it will have the benefit of a
study of state child support guide-
lines recently completed by the Child
Support Project of the American Bar
Association Center on Children and
the Law.20 The ABA study concluded
that the Melson Formula is the most
equitable of the three major models of
child support guidelines currently in
use, and is "particularly effective in
balancing the equities in the most
challenging lower and middle income
cases, while also dealing well with
higher income cases."2 1 The ABA
Project studied two of the issues which
the Family Court review committee
will study.

The first issue is shared custody. The
formula "contemplates normal visitation
arrangements," defined in 1984 as an
arrangement that allows children to
spend approximately 20% of their time
with their non- residential parent.22 As
parents share custody of their children
with increasing frequency, the formula
must be refined to ensure uniformity
among similarly situated families and to
reflect the economic reality that the cost
of child rearing is higher.

The second issue is the amount of
the self-support and primary support
allowances. The formula must be
adjusted to reflect the economic reality
that the cost of living for parents and
children has increased since 1989,
when the formula was last reviewed.
Whatever revisions the committee rec-
ommends and the judiciary adopts
effective April 1, 1994, the tenets
underlying the Melson Formula will
remain intact. Fourteen years of
statewide use and judicial, legislative,
public and economic scrutiny have
proven that the formula produces equi-
table, uniform, and expeditious results
in the overwhelming majority of the
more than 17,000 support actions filed
annual in the Family Court of the State
of Delaware.

FOOTNOTES
1. IB. v. R.S.W.B., Del. Fam., File No. A-

3000, slip op. at 2, Melson, J. (November 10,

2. Minutes of the Delaware Family Court
Judges' Meeting, January 26,1979.

3. Robert G. Williams, Ph.D., Analysis of the
Delaware Child Support Formula (July 15,
1989) [hereinafter Williams, Analysis] at 1.

4. Gregory J.M. v. Carolyn A.M., Del. Supr
442 A.2d 1373, 1377 (1982).

5. Formerly Family Court Rule 271(c).
6. H.R. Con. Res. No. 116, 132nd Gen.

Assembly (June 22,1983).
7. Id.
8. The Delaware Child Support Formula:

Study and Evaluation, Report to the 132nd
General Assembly, Family Court of the State of
Delaware (April 15,1984) Ihereinafter Reportl.

9. Id. at 2.
10. Dalton v. Clanton, Del. Supr., 559 A.2d

1197,1212(1989).
11. Williams, Analysis, supra note 3, at 1.
12. Delaware Child Support Formula

Committee, Delaware Child Support Formula
Report to the Family Court Judiciary (October
11,1989).

13. Report of the Family Court Judiciary,
The Delaware Child Support Formula:
Evaluation and Update (January 25, 1990) at
10. For a comparative analysis of the revisions
recommended by the committee and the
changes approved by the judiciary, see Alison
Whitmer Tumas, A Child Support Formula For
the 90's: Melson Revisited, 12 The advocate 9- 13
(May 1990).

14. Family Court of the State of Delaware,
Form 509 (Appendix I), Form 509s (Appendix
11, Form 509 Instructions (November 1990).

15. Report supra note 8, at 2.
16. Williams, Analysis, supra note 3, at 2.
17. Report, supra note 8, at 7.
18. See IB. v. R.S.W.B., Del. Fam., File No.

A- 3000, slip op. at 2, Melson, J. (November
10,1977).

19. Report, supra note 8, at 10.
20. See Marianne Takas, Improving Child

Support Guidelines: Can Simple Formulas
Address Complex Families! 26 Fam. L.Q. 171-
194 (Fall 1992).

21. Id. at 177.
22. Report, supra note 8, at 39.

Alison Whitmer Tumas is an Associate
Judge of the Family Court of the State of
Delaware. She is currently assigned to
adult criminal, juvenile delinquency, and
families at risk matters. She was formerly
a master in Family Court and an associ-
ate with the law firm of Young, Conaway,
Stargatt & Taylor, where she practiced
family law. Judge Tumas is a graduate of
Dickinson College and the Law School of
the University of Pennsylvania. •

DELAWARE LAWYER 33



THE HONORABLE SUSAN F. PAIKIN

Periodic Review and
Adjustment: Modification
and the Family Support
Act of 19*88

T ucked away within the provisions of
the Family Support Act of 1988 l

(hereinafter "FSA-88") requiring the
presumptive use of child support guide-
lines in all cases is a federal mandate with

I n which the
states must learn

to accommodate a large
federal mandate.

far-ranging impact on state domestic
relations law and practice. Section
103(c) [42 USC 666] requires each
state, at least every three years, to "re-
view" and "adjust" child support orders
being enforced by the state's IV-D pro-
gram in accord with the state's guideline.

Using the power of the purse, Congress
responded powerfully to long-standing
arguments that the absence of routine
updating undermined the fairness and ade-
quacy of child support obligations. The
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arguments were substantiated by research
funded by the U.S. Office of Child
Support Enforcement (OCSE). It was esti-
mated that $26.6 billion in child support
would have been due in 1984 if all orders
had been set — or reset — using one of
two existing child support guidelines.^ This
amount was adjusted to $27.5 billion in
1985 dollars and compared to the $10.9
billion in child support that was reported
due in 1985 as shown by special census
data on alimony and child support. 3 The
"adequacy gap" proved 250% greater than
the well publicized "compliance gap" that
galvanized Congressional action in 1974
and 1984, first to establish the federal-state
child support enforcement partnership
under Title IV, Part D, of the Social
Security Act and later to require states to
make sweeping and specific changes to
state laws governing child support enforce-
ment remedies.4 There emerged almost
universal agreement that two steps were
necessary to ensure that the economic
needs of children were protected: (1)
adoption of rebuttable presumption guide-
lines and (2) periodic adjustments to child
support orders.

In pursuit of that goal Congress then
required both statewide use of rebut-
table presumption guidelines and period-
ic modification of IV-D child support,
orders. The relevant section of FSA-88 is
as interesting for what it did not do as for
the scheme it set forth. Congress chose
not to require states to remove existing
modification threshold standards. In-
stead, it enacted a review and adjustment
procedure layered onto existing state
law, relying on the mandate that orders
be adjusted according to a state's child
support guideline to accomplish by de-
fault what was not addressed directly.

Each state was required to develop by
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October 13, 1990, a plan for accom-
plishing periodic review of existing child
support orders. By October 13, 1993,
each state must have in place procedures
for periodic review and adjustment of all
AFDC orders unless "not in the best
interest of the child", and for review and
adjustment of all non-AFDC orders
upon the request of either parent. The
review period is every 36 months. Re-
cognizing the considerable diversity
among the states in how IV-D programs
are structured and operated, Congress
deferred to state law as the primary vehi-
cle. Five demonstration projects were
funded to provide insight into potential
problems and best practices. The results
of those studies are now available to pol-
icymakers addressing appli-
cation of this law through
state legislation, administra-
tive procedures, or both.

Among potential prob-
lems are due process
requirements that may well
conflict with state law. And,
while it initially addressed
only cases enforced under
Title IV-D, Congress sig-
naled its interest in extend-
ing the periodic review
requirement to all child
support cases as it had with
presumptive guidelines. By
1990 the Secretary of
Health and Human Ser-
vices was required to con-
duct a study on the feasibil-
ity and impact on state
courts of extending the
mandate to all child sup-
port orders in effect in a
state.

Federal law provides for
notice at three stages of die
process: (1) notice of the
right to request a review; (2) notice of
the review at least 30 days prior to the
review; and (3) notice of the proposed
adjustment, or of the determination that
there should be no change in die order,
and of the right to challenge that adjust-
ment or determination not less than 30
days from the notification. Cognizant of
the heated debate over die mandate for
periodic modification, particularly on the
issue of downward adjustment, OCSE
attempts through its federal regulations
to attend to the expressed concerns of
the various factions within the child sup-
port enforcement community.

Four key issues are of particular inter-
est to the bench and bar: the interplay

between the requirements of this statute
and traditional standards for modifica-
tion, impact on child support guidelines,
potential ethical issues for IV-D agency
attorneys, and implications of specified
times for review and adjustment for
existing state law and case processing
procedures. This statute portends addi-
tional problems for interstate cases.

The general rule is that a child support
order is never final but may be adjusted by
the court. Such modification has histori-
cally been permitted when there has been
a change in circumstances occurring after
the date on which the previous order was
entered.5 The competing public policy
goals inherent in such decisions and
statutes balance reduction of future uncer-

s.tates addressing

this issue by statute

appear more liberal,

either allowing modifica-

tion of pre-existing orders

merely by reapplication of

the new guidelines or by

allowing the existing state

standard to be met if reap-

plication of a guideline

results in a specified per-

centage change.

tainty for the parties with flexibility to
ensure that the needs of children are met.

Concerns about repeated or frivolous
requests for modification led most states
to adopt a threshold higher than mere
change of circumstances. States have
developed by case law or statute a variety
of standards to be met at an evidentiary
hearing, at which the movant has the
burden of proof.6 Standards include a
"change in circumstances that could not
have been anticipated by the trial court at
the time the Court set the prior level of
support",7 a "showing of changed cir-
cumstances so substantial and continuing
as to make the terms "unconscionable"8

"substantial and continuing"9 "substan-

tial" or "material".10 A few did adopt a
"change of circumstance"11 as a suffi-
cient basis for modification.

Case law in Delaware requires a
proof of "change of circumstance"12

where child support is established origi-
nally by court order. A "substantial" or
"unforeseen" change of circumstances
appears required where the obligation
was set by separation agreement, to-
gether with proof that enforcement of
the original agreement is not in the
child's best interest.13

Since the adoption of child support
guidelines, a number of appellate courts
have addressed the question of interplay
between modification and those guide-
lines.14 Most require a threshold finding

of a change of circum-
stance and then apply the
new standard. As a general
rule enactment of a state
guideline is not deemed in
and of itself sufficient.

States addressing this
issue by statute appear
more liberal, either allow-
ing modification of pre-
existing orders merely by
reapplication of the new
guidelines1 ̂  or by allowing
the existing state standard
to be met if reapplication
of a guideline results in a
specified percentage
change in the order.16 For
example, the most recent
changes in Delaware's
Melson Formula (effective
April, 1990) establish a
presumption that the
threshold for modification
of the order is met if the
calculation reflects a
$25.00 per month change
from the existing order.

Commentary on the final regulations
on the 1993 modification requirements
[45 C.F.R. 303.8(d) published
12/28/92] acknowledges the tension
between historic state standards for
changing support orders and the re-
quirement to review and adjust based on
application of the state guideline. It con-
cludes that analysis of the guidelines and
modification provision of FSA-88:

...evidence Congressional intent to
make obtaining an adjustment in
the amount of child support easier
by requiring a process in which the
standard for modification must be
related to state child support
guidelines. The enactment of these
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requirements reflects a recognition
that the traditional burden of
proof for making a change in the
amount of support ordered may
have contributed to many awards
remaining unchanged throughout
the life of the order and thus,
inadequate or inappropriate with
the passage of time. It also signals
a need for states to at least expand,
if not replace the traditional
change in circumstances test as the
legal prerequisite for changing the
amount of child support to be
paid, by making state guidelines
the presumptively correct amount
of support to be paid.17

Federal regulations permit a state to
establish a "reasonable
quantitative standard" that
must be met before an
award is modified. The
standard may be either a
fixed dollar amount, a per-
centage, or both. If the
previous order was estab-
lished after rebutting the
presumptive state guideline
and there has been no
change in the circum-
stances that resulted in the
rebuttal, an adjustment is
not required. Finally, states
must permit a modification
of the order simply to ad-
dress a child's health care
needs, whether or not the
dollar amount of the exist-
ing award is changed. This
latter requirement appears
to implicate both the cost
of a health insurance policy
and unreimbursed expens-
es. The Melson formula
deals direcdy with both.

While these provisions
appear straightforward, numerous issues
remain unresolved.

The approach delineated continues
incorrectly to minimize the evidence
necessary before any mathematical for-
mula can be applied, particularly in mod-
ification cases. Two common fact pat-
terns, that of an unemployed (or under-
employed) parent and that of obligations
to a second family, illustrate the point.

If guidelines are "mathematically" ap-
plied to the circumstance as of the date
of review the result may differ signifi-
cantly from a traditional modification
evaluation. Where an obligor is not work-
ing, a court would generally make a pre-
liminary determination, for example,

whether the loss of a job was due to eco-
nomic or other circumstances beyond
the control of the obligor or to his or
her own conduct, whether the obligor
had sought work in good faith, and
whether the obligor had assets available
to meet the support obligation during a
period of unemployment. In many
states, including Delaware, a similar
inquiry would be made of an unem-
ployed custodial parent.

The "second family" scenario creates
the most difficult cases — and often the
most fervent opposition to child support
guidelines. Even assuming child support
guidelines become sophisticated enough
to handle multiple family cases, a pure
application of a guideline to the circum-

G.uidelines must also

directly address simulta-

neous calculation of mul-

tiple support orders. The

Court's traditional com-

mitment to the best inter-

est of children may con-

flict with an agency's goal

to reduce welfare expen-

ditures, to maximize

state incentives.

stances as they exist at the time of review
will likely "reward" a support obligor
who voluntarily takes on additional fami-
ly responsibilities by reducing an obliga-
tion previously found due and owing to
his or her first family.

This result is contrary to the majority
view, which, in essence, permits use of a
second family as a shield to defend
against an increased support obligation
but not as a sword to decrease an exist-
ing order, absent exigent circum-
stances.18 With a three year review and
adjustment cycle and rates of remarriage,
the issue of second (or third or fourth)
families will prove a common reality, not
an exception. States have the choice of
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either addressing this issue within the
context of guidelines or forcibly resolv-
ing a majority of such cases by rebutting
the presumptive applicability of the state
standard.1 ̂

Recently published regulations con-
tain an encouraging (if implicit) recogni-
tion of the complexity of the fact-finding
function by requiring "an objective eval-
uation, conducted through a proceeding
before a Court, quasi-judicial process, or
administrative body or agency." How-
ever, as highlighted by the preceding
examples, effective and forceful advocacy
will be required in a large percentage of
cases subject to review and adjustment.

Commentary on the final regulations
continues to understate the ethical issues

thus confronting IV-D
attorneys in presenting
these cases. It deflects the
issue of legal representation
of parties as a matter "to be
determined by state law."
The Commentary goes on:
"The State's role is not to
advocate either an increase
or a reduction in the
amount of the order, but
rather to facilitate whatever
adjustment is appropriate
in accordance with state
guidelines." Any lawyer
readily appreciates the
impossibility of defining his
or her role in such terms.
This concern must be
addressed directly by states.
The pitfalls created by this
law are ignored at one's
peril.

To avoid relentless
"churning", all of an oblig-
or's orders should be
reviewed at the same time.
As they are likely not to

have been entered simultaneously (or per-
haps even in the same state), coordinating
a review may prove problematic. Of par-
ticular concern is the circumstance when
one or more of an obligor's orders in-
volves a non-IV-D case or an NPA IV-D
case where the custodial parent declines
review but the obligor requests it.

Again, A "Sgt. Friday" approach
ignores the heart of the American jur-
isprudential and constitutional system:
the adversarial process as the best way of
getting at the facts in contested cases.
The assumption that guidelines are
mechanical and ministerial with no room
for advocacy or discretion grossly ignores
the reality of complex support cases and



of the competing state and private inter-
ests involved.

Guidelines must also directly address
simultaneous calculation of multiple sup-
port orders. The Court's traditional
commitment to the best interest of chil-
dren may conflict with an agency's goal
to reduce welfare expenditures, to maxi-
mize state incentives in AFDC and
Foster Care cases, or both. These policy
choices should be explicit and inclusive
to avoid inequity and inconsistency.

It is beyond the scope of this article
to address all the ethical problems pre-
sented, particularly to IV-D attorneys, by
the federal mandate or periodic modifi-
cation. Issues abound and include: "who
is the client?", required disclosure of
nature and scope of repre-
sentation, permitting or pre-
cluding independent counsel
in IV-D cases, client com-
munication and confidential-
ity, conflicts of interest; and
maintaining independent
professional judgment. The
chapter "The Role of the
Attorney in Child Support
Enforcement" contained in
Essentials for Attorneys in
Child Support Enforcement
(OCSE, 1992) contains the
best overview of these issues.

For both the private and
public bar, a second category
of concerns arises from the
relationship between manda-
tory periodic review and
adjustment and the negotia-
tion of divorce settlements.

Federal law clearly lim-
its review to child support
orders. At issue is the
methodology for reviewing
and adjusting unallocated
alimony and child support
orders or contractually based support
orders wherein the amount of the order
is intertwined with property division or
retained use of a former marital resi-
dence. To assume a child support com-
ponent can always be segregated for a
standard review is inconsistent with
many agreements and court orders.
Counsel must be mindful of the review
provisions even if they are not eventually
extended to all cases, as either the
obligee or the obligor may invoke this
law and request the IV-D agency to ini-
tiate "review and adjustment".

A third set of issues revolve around the
administration of justice. While regula-
tions permit states to combine review and

adjustment with regular judicial or quasi-
judicial case processing, the pre-and-post-
adjustment 30 day notice provision may
require delay and separate appellate stan-
dards for this category of cases.

While the state has discretion and
flexibility to determine the procedure by
which the decision to adjust (or not
adjust) orders may be challenged, the
FSA-88 requires parties be permitted at
least 30 calendar days to initiate chal-
lenge proceedings. In Delaware, contest-
ed cases will presumably be resolved by a
master's hearing, and uncontested
intrastate cases will have been settled at
mediation. After October 13,1993, fed-
eral law requires that there be for this
special group of cases (even within gen-

G,iven the general

lack: of automation in

courts, a two track:

process will t>e confusing

at best and more likely

fertile of errors in case

processing. As such,

multiple standards will be

found not only inequit-

able but unworkable.

eral modification petitions) a 30 day
review de novo period in lieu of the 15
days (plus 3 days if the order is mailed)
applicable to all other support cases
heard by masters. As with the modifica-
tion standard, a state similarly situated
must decide whether to incorporate a
two tier system or adopt one legal and
procedural standard consistent with fed-
eral law for both IV-D and non IV-D
cases alike.

Given the general lack of automation
in courts, a two track process will be
confusing at best and more likely fertile
of errors in case processing. As such,
multiple standards will be found not
only inequitable but unworkable.

It is unclear what will be the impact
on periodic modification of 13 Del. C. §
513(c)(i), which requires the parties to
"notify each other in writing of every
change in circumstance which might
materially effect the existing support
order; and, in addition, each party shall
exchange completed financial report
forms every 12 months to determine
how the needs of those receiving support
are being met with the support paid, and
whether any modification should be
made to the existing support order based
upon the factors set forth in § 514 of
this title." To date, compliance has been
minuscule by DCSE and private liti-
gants; it is also unmonitored. This re-
quirement does not appear to meet the

notice requirements of
FSA-88. It may nonethe-
less foment future litiga-
tion regarding "retroac-
tive" modification and the
effective date of modified
support orders. As an
aside: if the IV-D agency
has concerns about staff
sufficient for the current
federal requirements, the
mandates of this section
may prove overwhelming.

The complexities
described above are
dwarfed by issues arising
in interstate cases. While
the process is essentially
the same, the final regula-
tions address the shared
responsibility of the initi-
ating and responding
states.

Drafters of the
Uniform Interstate Family
Support Act (UIFSA)
were keenly aware of the
advent of periodic modifi-

cation. Limitations on the jurisdiction to
hear such matters is purposeful and, it is
hoped, clear cut. Under the best of cir-
cumstances adoption of UIFSA is several
years away. Presumably in cases with de
novo orders in several states, the review
and adjustment regulatory scheme
should provide some degree of coordina-
tion even if it may not yet mandate rec-
onciliation of all conflicting orders.

Aside from the potential complexities
of interstate cases, the state must analyze
the competing policy and procedural
demands imposed by this act. While the
decision on how best to implement
review and adjustment requires and
deserves debate, the underlying principle
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does not. Ensuring adequate financial
security to children while retaining fun-
damental fairness to litigants is now an
accepted societal goal that will be fur-
thered, at least in part, by ensuring child
support orders are regularly reviewed
and their adequacy maintained.
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Interstate Child Support Association, and
served as Secretary of the National Child
Support Enforcement Association during
the years 1990-1992. She has been a mem-
ber of the National Advisory Panel on
Child Support Guidelines. She has testified
before Congress on several occasions on
child support and welfare reform.

She is a member of both the Delaware
and Pennsylvania Bars. Her scholarly
writings include "Child Support", Family
Law and Practice, Matthew Bender, 1987
and "Trial of Child Support Issues",
Family Law Litigation Guide With
Forms, Matthew Bender, 1991. •

400 Delaware
Avenue
Wilmington,
DE 19801

Free
parking lot
on West St.

Affordable 10%
down payment and
new loan programs!
With Ninth Ward Savings Bank's new loan
programs, your clients can afford the home
they want and receive the top-quality
service we've always provided. We now
have 90% financing, balloon mortgages,
and very competitive jumbo mortgages.

Our low rates and friendly, efficient ser-
vice make it easy to apply for a mortgage.
We keep your clients informed, return
their phone calls promptly, and never
treat them like numbers.

And, we service all of our loans. That
means all mortgage and escrow payment
questions are handled right here,
in Wilmington.

Special referral rates are available. Call
our loan officers for more information:
(302) 6S4-7791 weekdays between
8am and 4pm.

I NINTH WARD
SAVINGS BANK
HOMETOWN SERVICE SINCE 1922

FDIC
Insured

profe/yionol /toffing o//ociote/
Contact PSA for

CUSTOMIZED EMPLOYEE TRAINING PROGRAMS

• Computer Software Programs
• Secretarial/Administrative Assistant Skills

• Typing/Data Entry
• Personal Development Courses

• Basic Skills Upgrade
Priscilla Turgon, President

919 Market St., Suite 5O5, Wilmington, DE (302) 652-3519

DELAWARE LAWYER 39



From hero to paternity.
S ft ft ft

•
SUNDAY

5

3W1I7

12

S5WI10 4T . a

19 jr

282/103

26

28W096

MONDAY TUESDAY J ) f |

6
/

7 y

243/116 1 ^ 1 1 5

13 | J14

263/102

27

27O0SW

257/100

21

264/101

28

27t/0SM

rrrrrrrttim rnrrrr
#

,.WEDNESDAY THURSDAY

8

261/114

15

25*107

22

26yico

29

272/083

2

245/120

9

252/113

16

258/106

23

266TO9

30

273/092

September
FRIDAY SATURDAY

3

248/119

10

263/112

17

260/105

24

267/090

4

247/1 IB

11

254/111

18

281/104

25

2KMJ07

In under throe weeks.
The distance from here to there
just became a lot shorter.

As one of the nation's largest, most
experienced genetics laboratories,
we're able to deliver widely preferred
DNA paternity test results in just three
weeks. Or they're free.

That' s less than half the time of
most labs. With a far greater degree of
accuracy-over 99%-than conventional
testing by HLA, red cell typing and
enzyme polymorphisms.

Our system is the one preferred by
numerous child support agencies,
attorneys and judges.

We use:
• the Hae Ill-based -paternity system
* polymorphic single locus specific probes
• a minimum of four-probe analysis.

Complicated for us, but simple for
you. Call toll-free. Find out how Fairfax
Identity Laboratories can save you time
and money with faster, more conclusive
results that discourage costly delays and
challenges. Absolute confidentiality
and discretion are fully guaranteed.

FAIRFAX IDENTITY LABORATORIES
A Division of the Genetics & 1VF Institute

3025 Hamaker Court, Suite 203 • Fairfax, VA 22031 • 1-800-848-IDNA • 703-698-3919



ITHE HONORABLE BATTLE RANKIN ROBINSON

The Work of the U.S.
Commission on Interstate
Child Support

i V Ithough most states
have criminal non support

laws, in recent years support
has been established and

enforced primarily through
civil process. Nevertheless,
advocacy groups have been
agitating for criminal prose-
cutions and for making non-
support in interstate cases

a federal offense.

hen a child's parents reside in dif-
ferent states, state boundaries often
create a barrier to the efficient col-

lection of support. Statistics about these
so-called "interstate" cases demonstrate
that such children are more likely to suf-
fer financially than those whose parents
live in the same state. Although three of
every ten child support cases are inter-
state, only one in ten dollars coUected in
support is from an interstate case.
Mothers in single state cases receive
about 70 percent of the support they
expect. In interstate cases they receive far
less. Furthermore, custodial parents must
confront the bureaucratic mazes and
confusing laws and procedures of not
one, but two, state support agencies and
court systems.

Even though such cases would seem
to make a federal initiative necessary,
Congress largely overlooked the plight of
such children in its landmark child sup-
port legislation of 1975 and 1984. In the
1988 Family Support Act (P.L. 100-485,
Oct. 15, 1988, Sec. 126) Congress ad-
dressed the issue for the first time by cre-
ating a 15 member national commission,
charged with recommending improve-
ments in the interstate establishment and
enforcement of child support awards.

The Commission — known as the
U.S. Commission on Interstate Child
Support — submitted its report to Con-
gress in August 1992. The report con-
tains recommendations, which, in the
words of one national child support
organization, "display the broad sweep
of the Commission's investigation into
virtually every aspect of child support
enforcement, both interstate and
intrastate." Many of the recommenda-
tions have already been incorporated
into legislative proposals at both state

and federal levels. The Bush administra-
tion specifically endorsed some of the
recommendations. And, although the
approach of the Clinton administration
to child support enforcement is not yet
known, the Commission's proposals are
certain to be at the. center of an increas-
ingly prominent national debate over
child support policy.
Commission Membership

The Commission consisted of 15
members, 8 appointed by Congressional
leadership — two each by the majority
and minority leaders of the Senate and
House — and 7 members appointed by
the Secretary of Health and Human Ser-
vices. The resulting Commission was a
diverse group representing a variety of
participants in the child support process.
It included three members of Congress
— Senator Bradley of New Jersey and
Congresswomen Kennelly of Connecti-
cut and Roukema of New Jersey; three
private attorneys; two state court judges;
a deputy undersecretary at the federal
level and a general counsel to a state
executive department; and representatives
of both custodial and non-custodial par-
ents' groups. Although a number of
members were law-trained and directly
involved in the legal aspects of the sup-
port process, the operations side was less
well represented. Only one Commis-
sioner — Irma Neal, Director of the
District of Columbia's Office of Paternity
and Support — was directly involved with
a child support agency, and she resigned
her position midway through the
Commission's work. Despite an effort to
review the Commission's work with state
agency heads, this imbalance may have
contributed to an impression that the
report is heavy on legal recommendations
and that its impact on the operations side
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is not as well thought out.
Another group essential to the suc-

cess of any child support program —

state legislators — lacked representation
altogether. The Minority Leader of the
Illinois House of Representatives was ap-
pointed but failed to attend a single
meeting and declined to resign so as to
permit a replacement to be appointed.

The Commission chose as its Chair-
person Margaret Campbell Haynes, the
able and soft-spoken head of the Ameri-
can Bar Association's Child Support
Project, whose knowledge of child sup-
port issues was equaled by her diplomacy.
She was supported in her job by the
Vice-Chair Harry Tindall, a hard working
and enthusiastic lawyer from Houston,
whose willingness to take time from his
practice to put in two years on behalf of
the nation's children was in the best tra-
dition of his profession. There was also a
small but able staff of three, guided by
Vernon Drew, former director of the
South Carolina child support agency.

Ms. Haynes and Mr. Tindall, along
with Beth Mason, Irma Neal, and J.B.
McReynolds formed the core of the
Commission and generally voted togeth-
er in favor of various propositions. The
two judges, along with Schuyler Baab,
Deputy Undersecretary of the Depart-
ment of Health and Human Services,
formed the more cautious wing of the
Commission, often concerned lest the
Commission exceed its mandate and
micro-manage state programs. Mr. Baab
in particular was critical of the Com-
mission's failure to consider the fiscal
impact of its proposals. In general, how-
ever, the Commissioners got along well,
despite differences in approach, and
formed a close bond during their two
years of service.
The Hearings and
the National Conference

The Commission held a series of
hearings across the country, at which the
Commissioners listened to a broad spec-
trum of those engaged in child support.
They heard from representatives of fed-
eral and state agencies, advocacy groups,
the judiciary, custodial and non-custodial
parents, and the private bar. The Com-
mission heard repeated reference to
slowness and confusion inherent in the
reciprocal process, frustrations with un-
sympathetic child support workers, court
employees, and judges, and the difficulty
of obtaining support from the self em-
ployed. The Commission also heard
much testimony suggestive of steady
improvement in collecting support as a

result of federal and state cooperation in
recent years. It heard about the estab-
lishment of legal clinics by private law-
yers in California and Arizona to pursue
child support cases, increased coopera-
tion with credit reporting bureaus, "pri-
vatization" of some aspects of child sup-
port, and effective regional networks for
exchanging support data.

The Commission also heard from a
number of scholars and experts. Law
professors addressed jurisdiction, statutes
of limitation, conflicts of law, choice of
law, and the relationship between child
custody and visitation and support. Oth-
ers spoke about privacy concerns, medi-
cal support, military cases, national law
enforcement computer systems, and par-
ent locator networks. And, as the Com-
mission's recommendations took shape,
they were discussed with national orga-
nizations and advocacy groups.

One of the Commission's major ef-
forts was to hold a National Conference
in Atlanta in the spring of 1991, which
brought together 200 persons from 40
states involved in the child support sys-
tem. The Child Support Report of the
federal Office of Child Support En-
forcement ("OCSE") called the Con-
ference "unprecedented" in its scope. It
gave the Commission an occasion to
build up interest in its work, to discuss
proposals directly with a large number of
those engaged in child support, and to
receive helpful ideas and suggestions.
Commission Findings
and Recommendations

Initially, the Commission made two
important and potentially controversial
policy decisions. First, it endorsed con-
tinuing the child support program as a
state-based program. Although a federal
"take over" of the existing child support
program, or of various aspects of the
program, was strongly endorsed by one
Commissioner and enjoys the support of
some advocacy groups, the Commission
was simply not convinced that the feder-
al government could do a better job.
There were concerns about fragmenting
domestic relations cases, the need for
flexibility and responsiveness to local
needs, and the states' investment of mil-
lions of dollars in existing programs.

Second, the Commission recommend-
ed separating the issues of child support
and child visitation — although recogniz-
ing the importance of each in a child's
life. In the Commission's view, nonpay-
ment of support should not be a valid
defense to visitation denied. Nor should
denial of visitation excuse nonpayment.

The Commission divided itself into
committees to address such aspects of
support as operations, funding, legal

issues, and starting ana training. Com-
mittee recommendations and those of
individual Commissioners were then
placed before the Commission for dis-
cussion and vote. Of these proposals 120
were adopted and are incorporated in
the Commission's lengthy (445 pages)
report, entitled Supporting All Children:
A Blueprint for Reform. It is available
through the Superintendent of Docu-
ments, Mail Stop: SSOP, Washington,
DC 20402-9321.

The report is divided into segments
that trace the development of a child sup-
port case: Staffing and Training, Location
and Case Tracking, Establishment, Par-
entage, Healthcare, Enforcement, and
Collection and Distribution. Other chap-
ters deal with the Uniform Interstate
Family Support Act, the roles of the state
and federal governments, and the fund-
ing of child support programs. There are
also recommendations that pertain to dis-
tinct groups, such as Indian children, fed-
eral employees, and teen parents.

The 120 specific recommendations
deal with virtually every aspect of child
support. Several of these should be con-
sidered the key recommendations. (They
were viewed by the Commissioners as
central to reform of the interstate sys-
tem) It is regrettable that the sheer num-
ber of the recommendations and the
length of the report may detract from
these core suggestions, which hold per-
haps the greatest promise for improving
collection in interstate cases.
Key Recommendations

1. Enable the States to Exchange
Information Quickly

The report calls the present system for
getting support information from one
state to another "a dinosaur fed by
paper." It proposes an interlocking na-
tional network for the retrieval and ex-
change of information, built on the exist-
ing Federal Parent Locator Service (which
has access to federal records) and supple-
mented by the automated data retrieval
and processing systems that all states must
have in place by 1995. Thus, a child sup-
port agency would have readily available
information from its own state records
and from federal records and access to the
records of other states. The Commission
envisions access to motor vehicle registra-
tions, revenue and taxation data, and
records of credit reporting agencies. The
Commission also recommends including
national and regional criminal informa-
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tion systems. The expanded network
would be particularly helpful in locating
absent obligors — often a challenge in
interstate cases — and in verifying child
support obligations of new employees.
The availability of this information should
speed the entire process and insure that
current accurate information is before an
agency or a court.

2. Speed Support by Requiring
Prompt Reports of New Hirings

The Commission heard testimony
about the game of "catch-up" frequendy
played, in which an obligor switches jobs
without notifying anyone whenever a
wage withholding order reaches his em-
ployer, thus thwarting enforcement of a
support obligation. Even where the job
change is not done to avoid a support
obligation, a lag frequently occurs in the
flow of funds to children while the
paperwork catches up with the em-
ployee. The Commission believes that
the high number of cases in which job
changes occur necessitates a faster meth-
od for tracking changes and getting
withholding orders in place. To this end,
the Commission recommends a change
in the federal W-4 form to require the
reporting of support obligations. The
employer would be required to withhold
immediately. Meanwhile, the W-4 form
would be forwarded to the state employ-
ment agency, where it would be accessi-
ble to the child support agency. The lat-
ter could then use the national computer
network to verify the information and to
send an income withholding order to the
new employer.

3. Simplify Direct Income With-
holding Across State Lines

One of the most important support
enforcement tools is the wage withhold-
ing order, which has been required since
1984 in interstate cases. However, its use
has been problematic, since the court
that issues the order often has no jurisdic-
tion over the employer, and registering
the order in the courts of a second state
has proven slow and confusing. Ac-
cordingly, the Commission recommends
that those doing business in one state be
required to honor wage withholding
orders from others without the necessity
of registering the order in the employer's
state. To expedite the process, the Com-
mission recommends that Congress, in
conjunction with the states and with
employers' organizations, develop a na-
tional income withholding notice.

4. Encourage Uniformity by the
Adoption of UIFSA

One of the Commission's specific

charges was revision of the Uniform
Reciprocal Enforcement of Support Act
(URESA), which for some years has been
the preeminent state legislation applicable
to interstate support cases. Five members
of the Commission and its counsel partic-
ipated directly in the drafting of the
Uniform Interstate Family Support Act
(UIFSA), designed to replace URESA.
(The new Act is the subject of another
article in this issue.) The Commission
endorsed UIFSA and recommended that
all states adopt it verbatim. In the Com-
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registrations, rev-

enue and taxation

data, and records
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ing agencies- The
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and regional

criminal informa-

tion systems.

mission's view UIFSA is necessary to
achieve uniformity among the states and
to resolve jurisdictional conflicts.

5. Expedited Establishment of
Parentage

The Commission's investigation of
existing interstate parentage procedures
in die states revealed a hodge-podge of
practices, antiquated laws, and require-
ments. The Commission urges that the
establishment of parentage be expedited
and modernized by emphasizing volun-
tary acknowledgments of paternity, by
using presumptions of parentage based
on scientific testing, and by imposing
temporary support orders pending full
adjudication. The Commission also rec-
ommends that states use civil, not crimi-
nal, procedures for parentage actions and
that a finding of paternity be treated as
res judicata to the same extent as other
civil judgments.

6. Improving Health Care Support
Providing health case support is par-

ticularly difficult in interstate cases owing

to the essentially state-based coverage of
many health insurers. The General Ac-
counting Office reported to the Com-
mission that 66 percent of interstate sup-
port cases do not include provisions for
health care.

The Commission recommends that
federal law require the health insurance
industry to cooperate with states and
parents to provide benefits to a benefi-
ciary's children. Specifically, insurers
should allow enrollment of children
without permission of the policy holder,
without residency restrictions, without
regard to the marital status of parents,
and without waiting for enrollment peri-
ods. Insurers should develop interlock-
ing agreements to provide access to care
when the insurer does not offer a plan in
the child's state.

7. Improving Staffing, Training,
and Funding

The Commission recognized that the
effectiveness of its work ultimately rests
on adequate funding and capable staffs.
This is particularly true in the interstate
context, with its complex legal issues,
need for exchange of information among
states, and demands for careful prepara-
tion. To this end, the Commission rec-
ommends that states and the federal gov-
ernment undertake an aggressive initiative
for beginning instruction and annual
training for everyone in the process, case-
workers, attorneys, managers, supervisors,
and judges. The Commission envisions a
core curriculum developed by OCSE and
administered by the states.

With respect to funding, the Com-
mission recommended an immediate
change in the "formula" used to deter-
mine the financial incentives states
receive from the federal government.
This"would require states to reinvest
incentive funding in their child support
programs, rather than in other state pro-
grams. In this the Commission differed
with Bush administration officials, who
proposed reinvestment in any program
benefiting children. The Commission
also recommended a comprehensive
study of the funding structure of child
support, including the adequacy of fed-
eral funding, alternative funding meth-
ods, and the use of funding to improve
program performance.

8. Other Notable Recommendations
The Commission urged that support

agencies be given access to national and
regional criminal justice automated infor-
mation systems, such as NCIC and
NLETS, and broadcasting support capias-
es and warrants over state systems, that
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custodial parents be kept advised of dates
and times of hearings and court rulings,

that private attorneys and pro se litigants
receive access to enforcement tools such as
credit bureau data and tax intercepts, and
that a national subpoena form and stan-
dard petitions be used in interstate cases to
promote uniformity. Another whole set of
recommendations deal with essentially fed-
eral matters such as bankruptcy and
strengthening child support compliance by
military personnel and federal employees.

By no means were all of these recom-
mendations arrived at by consensus or with-
out reservations or dissenting votes. Since
there were only 7 to 10 commissioners pre-
sent at most meetings and under Com-
mission procedures motions were adopted
by majority vote of those actually voting, a
number of recommendations were
approved without the vote of a majority of
the commissioners. One recommendation
received only four affirmative votes.

Perhaps the most sharply focused dif-
ferences had to do with the proper role
of the Commission and the relationship
between the federal government and the
states. A minority felt that the Com-
mission had been created to deal only
with interstate cases. In their view the
Commission's propensity for delving
into every nook and cranny of child sup-
port, in-state and well as interstate, devi-
ated from this directive and tended to
"micro-manage" state programs. Nor
did the Commission address to their sat-
isfaction the costs of the proposals.
Another concern was that the sheer
number of recommendations detracted
from the most important recommenda-
tions for reform.

Two subjects reflecting this core
debate were national support guidelines
and a proposal to withhold state-issued
licenses from delinquent obligors. The
Commission heard from witnesses who
called for a national guideline as a way of
promoting uniformity and fairness. Such a
guideline is also tied to the call for a feder-
al "child support assurance" program in
which the federal government would
guarantee minimum payments to all cus-
todial parents. The Commissioners
opposed to the national guideline be-
lieved that the determination of the
amount of support historically a state mat-
ter should remain so. They also felt addi-
tional time would be necessary for the
states to experiment with various guide-
line models before a national one was
adopted. The resulting recommendation
— calling for a national commission to
study the need for a standard guideline —

reflects a compromise between these two
strongly held positions. The guidelines

commission to be established no later
than January 15, 1995 would examine
the need for a national guideline and ana-
lyze the strengths and weaknesses of cur-
rent models. A majority of commissioners
also endorsed requiring state guidelines to
take into account a host of matters, such
as health care, child care expenses, extra-
ordinary education expenses, job training,
and multiple families. The dissenters
would leave this decision to the states.

The recommendation that Congress
require the states to withhold state is-
sued licenses, such as drivers licenses and
business and occupational licenses, from
delinquent obligors or those who fail to
appear for support hearings had its gene-
sis in the frustration expressed by many
witnesses about dealing with self-em-
ployed obligors, with whom enforce-
ment tools — particularly wage with-
holding — are often ineffective. Since
many of these obligors must have state
licenses to engage in their trades or pro-
fessions, the states' licensing authority
promises an attractive remedy. However,
some commissioners objected that, while
this was meritorious and worthy of con-
sideration by the states, a federal man-
date would intrude on a traditional state
prerogative. The Commission gave litde
consideration to the cost effectiveness of
a state-wide system for repotting delin-
quencies to licensing boards or to pro-
viding personnel and resources to under-
take such a task. Nevertheless, the pro-
posal has proven popular.

Other issues before the Commission
also engendered lively debate and com-
promise. This was particularly true of
jurisdiction in interstate cases. Under the
existing URESA dominated system,
many cases are necessarily shifted from
the state where the obligee resides to the
state where the obligor resides. The
inherent delay and a perception that it
gives the obligor a "home town advan-
tage" has led advocacy groups and some
child support workers to endorse a sys-
tem whereby a child support case would
be prosecuted in the state where the
child resides, whether or not the non-
custodial parent has contacts with the
state. At first blush this position seems to
be foreclosed by the decision of the U.S.
Supreme Court in Kulko v. Superior
Court,436 U.S. 84 (1978), in which the
Court expressly held that the mere pres-
ence of children in a state does not give
that state jurisdiction over the children's
non-custodial parent. However, the

Commission heard from some legal
sch°lars who suggested not Only thflt
Kulko may be ripe for reconsideration
but that Kulko's limitations may be over-
come if Congress expands the reach of a
state's "long arm" statute, a delegation
of congressional power to state courts in
order to address national problems.
Provided the constitutional obstacle to
jurisdiction could be overcome, some
commissioners felt such a system would
be simpler to administer, would promote
involvement of the custodial parent, and
would serve the needs of the child. Oth-
er commissioners felt that the integrity
of the court order is promoted by litigat-
ing in the obligor's state where current
information about the obligor is readily
obtainable, and where enforcement must
usually take place. There was also a con-
cern that under a child-state system
many obligors could not or would not
return for the hearing, leading to an
increase of default orders, which would
be difficult to modify or enforce. The
result of this dispute was a close compro-
mise, whereby die Commission support-
ed expansion of state long arm statutes
up to the limit of Kulko in order to
reduce the number of two state cases;
endorsed UIFSA as a substantial reform
of the two state system; and supported
child-state jurisdiction in the event Kulko
was overruled. As a part of the compro-
mise, a majority endorsed a recommen-
dation that Congress make findings sup-
porting child-state jurisdiction and pro-
vide for an expedited appeal to the Su-
preme Court to test of validity of Kulko.

There was repeated discussion of
criminal non-support. Although most
states have criminal non support laws, in
recent years support has been established
and enforced primarily through civil pro-
cess. Nevertheless, advocacy groups have
been agitating for criminal prosecutions
and for making non-support in interstate
cases a federal offense. Following testi-
mony before the Commission in Chi-
cago, Congressman Henry Hyde (R-IL)
introduced H.R. 1241, making it a
crime to leave a state to avoid paying
child support. The Commission debated
at length whether to support this specific
bill and, indeed, whether to recommend
criminal enforcement of support at all.
Lawyer members expressed concern over
the difficulty of establishing a willful fail-
ure to pay and die wisdom of using fed-
eral courts for prosecuting infractions.
Others urged that criminal remedies be
used for only the most egregious cases.
Eventually the Commission, noting that
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criminal prosecution "sends an impor-
tant message", endorsed a general rec-
ommendation that there be both state
and federal criminal non-support statutes
and that states provide for "use-immuni-
ty" so that testimony in civil support
cases would not be thwarted. Even as
the Commission debated the issue,
Congress moved ahead and approved
"The Child Support Recovery Act of
1992" (P.L. 102-521, Oct. 25, 1992)
which imposes a federal criminal penalty
for the willful failure;to pay a past due
support to a child in another state, de-
fined as an obligation which has either
remained unpaid for longer than a year
or is greater than $5,000.
The Minority Reports

The Commission endorsed the report
as whole by a 13-1 vote. Judge Roths-
child and I did not support 34 of the
120 recommendations, which we viewed
as departures from the mandate of the
Commission and as unduly intrusive on
the states. I also disagreed with the
endorsement of child support assurance
demonstration projects and expressed
reservations about the principle of
"child-state jurisdiction." Commissioner
Baab concurred in the judges' position,
but he was troubled by the absence of
any examination of the financial or
administrative impact of the Commis-
sion's recommendations. He also called
for further demonstration projects in
direct withholding, reporting new hir-
ings, and expanding locator systems
before considering a federal mandate.

By far the most interesting minority
views were those expressed by the mem-
bers affiliated with custodial and non-
custodial parents' groups, Geraldine
Jensen and Don Chavez.

Ms. Jensen was the sole dissenter from
the report as a whole. In her statement
she strikes out against the Commission's
emphasis on a "judiciary-based, lawyer-
dominated, state run system" and calls
instead for a wholly hew federal child
support system based on child support
assurance; a national agency "like the
Internal Revenue Service" for collecting
and distributing child support monies;
national guidelines; and a national system
for periodic review of support orders.
Disassociating herself from the report,
she announced her involvement with an
ad hoc group of advocacy groups and
"several IV-D directors" whose members
are pursuing these goals.

Don Chavez voted in favor of the
report but filed a lengthy minority
report, which, he acknowledges, reflects

the "substantial contributions" of so
called "fathers' rights" groups. He sum-
marizes the report as follows: "recom-
mendations to force the non custodial

, parent to defend a financial child support
proceeding in a forum most convenient
to the custodial parent or the child sup-
port agency ... additional (draconian)
laws to increase sanctions for failure to
comply with child support orders, and an
increased bureaucracy to administer the
recommended programs". In short, he
criticizes the Commission for failing to
give equal emphasis to enforcement of
custody and visitation, for not consider-
ing the reasons for non-payment of child
support, and for emphasizing ease of
enforcement over due process. His state-
ment urges Congress to re-evaluate the
Commission's work and to modify the
recommendations.

Finally, it is interesting to note that of
the Commissioners who supported the
report in toto five saw fit to attach state-
ments that supported continuation of
the existing state based system.
Acceptance of the Report

Despite these reservations by various
Commissioners, all but one member
supported most of the key recommenda-
tions. And it appears that, in general, the
work of the Commission has been well
accepted. The American Bar Association,
the National Child Support Enforce-
ment Association, and the Eastern
Regional Child Support Association have
endorsed aspects of the Commission's
report. The National Conference of
State Human Service Administrators
called for adoption of a number of the
Commission's recommendations, al-
though it went beyond the Commission
to call for a national registry of support
orders, a national registry of new hirings
and integration of the tax collection and
child support enforcement systems. The
action of these groups suggest wide sup-
port for the Commission's approach and
a number of its proposals.

One of the few critiques of the Com-
mission's work has come from the Child
Support Council, which, in its congres-
sional and federal update of January 1,
1993, points to "the broad sweep of the
Commission's investigations into virtual-
ly every aspect of child support enforce-
ment, both interstate and intrastate."
The Council comments:

Many of the provisions, if
enacted, would strengthen the
national child support program;
others are problematical and will
not be universally welcome by

child support enforcement profes-
sionals. Indeed, overall the Com-
mission's recommendations...will
impose greater work burdens on
the already overworked state IV-D
programs. Moreover, they make
heavy demands with little indica-
tion of how — and to what extent
— the needed additional funding
will be provided for this currently
underfunded, but critically impor-
tant national program.
Many of the Commission's proposals

have appeared in legislative form. Sen-
ator Bradley delivered on his promise to
introduce the Commission's report in
Congress by sponsoring S.3291 in the
102nd Congress. This was accompanied
by companion legislation sponsored by
Commission members Roukema and
Kennelly in the House of Represen-
tatives. Essentially, these bills encompass
every aspect of the Commission's report
that calls for federal legislation.

In addition to the Bradley-Roukema
legislation, a number of other related
proposals were before the last Congress.
In August 1992, former Congressman
Ton Downey held hearings on a propos-
al — not then in legislative form —
which called for an increased federal role
in child support. H.R. 5123, introduced
by Congresswoman Patricia Schroeder
(D-CO), contained a number of provi-
sions that would enact Commission rec-
ommendations and a new funding struc-
ture for the IV-D program whereby fed-
eral incentive payments would be elimi-
nated and federal financial participation
increased to 90 percent. It also calls
upon the states to adopt UIFSA and
provides for a commission on child sup-
port guidelines. Two bills sponsored by
Congresswoman Olympia Snow dealt
with medical insurance coverage pur-
suant to some of the Commission's rec-
ommendations. The jurisdictional princi-
ples endorsed by the Commission and
contained in UIFSA were included in
the "Full Faith and Credit for Child
Support Orders Act", H.R 5304, intro-
duced by Congressman Barney Frank
(D-MA), and substantially amended by
Congressman A. Mazolli (D-KY).

In addition to these federal legislative
initiatives, UIFSA has been introduced
in a number of states and has been tar-
geted for enactment by the National
Conference of Commissioners on Uni-
form State Laws. Child support has been
a topic in a number of the major speech-
es of both candidate Clinton and Presi-
dent Clinton. During the campaign
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President Bush proposed a Comprehen-
sive Childrens Initiative, which specifical-
ly reletreu to a number OR Commission
recommendations.

These various proposals evidence the
increasing national attention toward chil-
dren's issues, including support. At this
time, many of the proposals — including
Senator Bradley's bill — are on hold,
awaiting the views of the Clinton adminis-
tration and the results of deliberations by a
Democratic Task Force in the Senate. The
issue poses the basic difficulty facing the
President and his party: having to choose
between an increased federal role in the
support of children, capped by a national
child support assurance benefit, and fiscal
restraint to reduce the deficit. This may
mean that the Commission's recommen-
dations, which emphasize improving the
administration of the existing state-based
system, will eventually be accepted in lieu
of a major federal "take over." At the very
least its proposals should receive wide-
spread attention and discussion in the
coming months, even though the Com-
mission is now disbanded.

Whatever may be the Commission's
ultimate legacy , its very existence and
the dedicated efforts of its members evi-
dence one of the greatest strengths of
contemporary society: thoughtful and
competent citizens with genuine concern
about a widespread social problem can
be brought together to work productive-
ly to forge innovative and practical solu-
tions. And that they will be listened to.

Judge Robinson, a, graduate of Duke
University and Tale Law School has served
as an Associate Judge of the Family Court
of the State of Delaware since 1985. She is a
member of the National Conference of
Commissioners on Uniform State Laws. In
that capacity she assisted in drafting
Children of Assisted Conception Act, Adop-
tion Act, Enforcement of Support Act, and
Personal Property Leasing Act. •
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New Initiatives in
Enforcing Support

i,
The Attorney General,

The Court —
ENFORCEMENT

T he Division of Child Support En-
forcement of the Delaware De-
partment of Health and Social Ser-

vices ("the Division") is the agency
responsible for providing child support
services in Delaware under title IV-D of

the Social Security
Act. State child sup-
port agencies were

:• established in 1975
j; to collect support

' j on behalf of families
receiving Aid to
Families with De-
pendent Children
("AFDC") in order
to reimburse state
and federal govern-
ments for AFDC
expenditures made
by them.

The Child Sup-
port Amendments
of 1984 expanded
state child support
programs to include

I families not receiv-
ing public assis-
tance. Since then,
child support ser-

vices have been available to anyone who
applies. Those services include paternity
establishment, location of absent par-
ents, support order establishment, order
enforcement, adjustment of support .
orders, state and federal tax refund inter-
cept, and the collection and distribution
of child support payments. The Family
Court of the State of Delaware and the
Delaware Department of Justice work
with the Division to provide child sup-
port services in Delaware.

The Division's load of 36,106 cases
represents approximately 76% of eligible
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children in Delaware. Of the total case
load, 14,627 or 41% are families receiv-
ing AFDC. These families are required
to cooperate with the state child support
agency. 21,479 or 59% are not on public
assistance but have chosen to pursue
child support through the agency. The
remaining 24% are pursuing child sup-
port pro se, or with representation from
the private bar. Some choose not to pur-
sue child support at all.

The State of Delaware has a strong
child support program, which has become
known nationally for its performance in
ensuring that non-custodial parents meet
their support obligations. The Delaware
record for establishing support orders
places it second in the nation with an 83%
order establishment rate compared to the
national average of 58%.

Since 1985 child support collections
have increased significantly each year,
recently at an annual rate of about 13%.
The record high of $30.1 million reached
in fiscal year 1992 represents a 145%
increase over fiscal year 1985. Of the
1992 total, nearly $25 million was dis-
tributed directly to custodial parents. The
remainder was collected on behalf of
clients receiving AFDC. The amount col-
lected for AFDC clients reflects Dela-
ware's ranking as first in the nation in the
percent of AFDC orders for current year
support due and received (88% compared
with the 48% national average).

Consistent increases in collections
have resulted from the effective use of
enforcement remedies. In fiscal year
1992 approximately $3.7 million in back
support was collected on behalf of
AFDC and non-public assistance clients
through the interception of state and
federal tax refunds owing to non-custo-
dial parents. Before fiscal 1991, the tax

Illustration by Dan Yaccarino



for AFDC cases, but non-public assis-
tance cases were submitted only if the
client requested the service. Beginning in
1991 the program was expanded to
include all non-custodial parents. A case
is submitted to the IRS. and State Di-
vision of Revenue when past due support
reaches the minimum threshold of $500
for federal tax and $150 for state tax.

In 1989 the Division established con-
sumer credit reporting of support arrears
as a means of en-
couraging regular
child support pay-
ments. The Di-
vision's relationship
with credit bureaus
also gives the Di-
vision access to their
files for the purpose
of locating absent
parents.

Wage withhold-
ing is by far the
most effective tool
for collecting sup-
port. State legisla-
tion passed in 1990
mandates that wage
attachments be
issued on all new or
modified child sup-
port orders for cases
handled by the Di-
vision of Child
Support Enforce-
ment. Wage at-
tachments issued in
fiscal year 1992
totaled 7,157 and
accounted for
$13.8 million or
46.4% of the child
support collected
that year.

The Delaware
Automated Child
Support Enforcement System ("DAC-
SES"), a computerized system, has been
central to the Division's success.
Without it Delaware could not achieve
the level of collections or the quality of
service that have come to be expected of
the Division. DACSES was developed in
1986 and put into operation in 1987. It
was the first child support system in the
nation to be established statewide under
enhanced federal funding, and the sec-
ond to be certified as meeting compre-
hensive federal requirements. DACSES
increased productivity by 25% TO 30%
and helped the Division increase collec-

II II
with minimdl
Delaware to provide 24- hour turn-
around on approximately 96% of child
support payments, avoiding the lengthy
delays clients experience in many other
states. The system performs functions
critical to the effective operation of the
Division, e.g., case tracking, document
generation, complex distribution, ac-
counting, and reporting. •

The Delaware child support program

interception programs were mandatory tions and manage a growing case load ware initiative could process all cases eli-
s l e for review and adjustment during
the one and a half year term of the pro-
ject. Processing of cases for review and
adjustment proved complex and re-
quired a significant amount of time per
case. By the time the project ended, the
modification unit had selected approxi-
mately 5,700 o r 5 5 % ! of ail cases
statewide then eligible for review.

The project primarily employed the
mediation process for reviewing and

modifying child
support orders, al-
though a consider-
able amount of
time and effort was
put into developing
and testing a mail-
based administra-
tive process. Cases
were selected at
random from the
pool of those cases
in which the guide-
line had not been
recalculated for at
least two and a half
years. In order to
get as many non-
custodial parents'
cases on the same
adjustment cycle as
possible, the Dela-
ware Project also
pulled in cases in-
volving the same
non-custodial par-
ent, which were at
least one and a half
years old. These
were then sched-
uled for mediation
on the same day.

During media-
tion parties met
with Family Court
Mediators, who

solicited income information, ran Melson
calculations (an automated version of the
Delaware child support guideline was
developed under the auspices of the pro-
ject) and attempted to get parties to agree
to the levels of support determined by the
calculations. The theory behind media-
tion is that the parties are more likely to
adhere to whatever they agree to than
abide by a decision imposed on them. (In
Delaware the mediation process has been
used successfully for about ten years as the
primary mechanism for establishing child
support orders.) If parties did not reach
agreement at mediation, the matters were

Figure 1

Cases Selected

Cases Pendinq

Cases Disposed

Cases Disposed via Family Court

Upward Modification

Downward Modification

Modification - Medical Support Only

No Modification

Other1

Total

Pre-Court Dispositions

Review not Authorized

Not a Delaware Order - • •

Child Emancipated

Absent Parent Incarcerated or
Capias Issued

Modification in Progress

Not Appropriate - Ape of Order

Other2

Total

For Cases
Selected

During the
Project

(03/01/90-
07/16/91)

5,709

90

5,619

769

140

29

248

515

1,701

1,063

288

544

451

220

515

837

3,918

For Cases
Selected Since

the Project
(11/1/91 -
12/20/92)

3,321

869

2,452

234

77

9

74

226

620

53

25

52

385

99

667

551

1,832
REVIEW AND MODIFICATION RESULTS

Totals for
All Cases
Selected

9,030

959

8,071

1,003

217

38

322

741

2,321

1,116

313

596

836

319

1,182

1,388

5,570

Contains cases disposed due to dismissal, withdraw, issuance of a capias, or deemed inappropriate for review by
Family Court.

Contains cases disposed if DCSE was unable to locate one of the two parties, i f good cause was requested, i f services
were terminated, or i f for some other reason the review was not deemed appropriate.

has been innovative in developing pro-
grams as well as in the use of automated
systems. One major example is the
Delaware Child Support Order Review
and Modification Project. In 1989 Dela-
ware was selected through a competitive
process to be one of four states to conduct
demonstration projects based on the tenets
of the Family Support Act of 1988.

The primary goals of the Delaware
Project were to develop streamlined
methods for processing modifications
and to obtain systematic evidence on the
costs and cost effectiveness of modifica-
tions. It was also hoped that the Dela-

48 SUMMER 1993



referred to Family Court Masters for hear-
ing, at which the Masters could impose
decisions on the parties. Those decisions,
however, were subject to appeal to a
Family Court Judge.

The Family Support Act of 1988 re-
quires states to review and adjust child
support orders "not later than 36
months after the establishment of the
order or the most recent review". The
key factor then is the passage of time,
not a documented change in financial
circumstances. It should be noted there-
fore that petitions filed in Family Court
were based on the age of the. order alone.
A petition filed by the project alleged
that at least 2.5 years had elapsed since
the most recent review of the order, and
the prayer for relief was that the order
needed to be reviewed and modified.

As previously mentioned, the child
support case load in Delaware is divided
between AFDC cases (in which custodial
parents receive Aid to Families with
Dependent Children) and Non-AFDC
cases. Custodial parents who receive
AFDC are required as a condition of eli-
gibility to assign their rights to child sup-
port collections to the State in return for
a public assistance check. This permits
the State to negotiate with the payor
(absent parent) on behalf of the children
in mediation. In a non-AFDC case the
state functions in an advisory capacity,
while the custodial parent negotiates
with the other party. In recognition of
this difference the Modification Unit
requests permission from the non-AFDC
custodial parents before proceeding with
the review and adjustment effort.

The Delaware Project provided for
extensive evaluation. The evaluation con-
tractor, Caliber Associates, gathered a
great many data in order to conduct an
analysis of our processes and to determine
the cost effectiveness of project methods.
In addition Caliber Associates surveyed
those parties whose orders were modified
to obtain their views on the process.
Finally, Caliber surveyed those clients
who declined to participate in the project
to find out their reasons for refusal.

Additional positions were acquired to
staff the project. Thirteen were assigned
to the Division, eleven to Family Court,
and one and a half positions to the
Department of Justice.

Within the Division, staff were orga-
nized into a separate unit so that the
project would not be inundated with the
ongoing regular work load. The avail-
ability of this separate unit facilitated the
tracking of cases and costs. The long

term goal, however, is to merge the ad-
justment process into the mainstream of
the Division's activities.

The project functioned under the
general supervision of a Project Steering
Committee, which included members
from the Family Court, the Division, the
Department of Justice, and Health and
Social Services' Division of Planning,
Research, and Evaluation. The Chair-
person of the Steering Committee was
also a member of the Governor's Social
Services Advisory Council and was the
link to that body. An ad hoc subcommit-
tee, the Technical Advisory Committee,
formed to analyze specific issues, was
made up of members appointed accord-
ing to the topic under discussion.

Though the demonstration project
concluded on September 30, 1991, the
requirements of the Family Support Act
are still very much in effect. Since that
date die Division has continued to select
cases for review and adjustment. In keep-
ing with directives from the federal Office
of Child Support Enforcement ("OCSE"),
Delaware has concentrated on reviewing
AFDC cases so that the first round of
reviews for these cases will be substantially
completed by October 1993.

The Delaware Project produced a
number of significant findings:

A significant number of cases
dropped out of die process before
an actual application of the guide-
lines. Nearly 70% of cases select-
ed during the project were dis-
posed of before being referred
to Family Court.

Approximately tworthirds of
non-AFDC custodial parents
who were asked to participate
chose not to. This was the largest
single factor contributing to the
high rate of dispositions before fil-
ing a petition. Many custodial par-
ents did not want to "rock the
boat" if they were receiving child
support, while those not receiving
support were inclined to feel that
the effort would be useless. As a
result, nearly 53% of the cases
modified were AFDC cases even
though 59% of the Division's case
load were Non-AFDC.

Before the project less than
10% of the children subject of the
orders reviewed were covered by
non-medicaid medical insurance.
As a result of project efforts for
cases reviewed, the number of
children covered by orders for
medical support increased to

nearly 40%.
From data gathered during the

project it was determined that the
average adjustment yielded an
increase of approximately 60%.
Since compliance after adjust-
ment increased slightly, collec-
tions on these cases increased at
a rate just over 60%.

The project demonstrated
that compliance was affected by
the process used to modify the
court order. If the order was
modified in mediation (a consent
oriented process) compliance
increased. If the order was modi-
fied through a court hearing com-
pliance decreased slightly, and if
the order was modified by a
default judgment compliance
decreased significantly.

The review and adjustment pro-
cess is a lengthy one. Cases needed
to be researched, petitions filed,
and calendars prepared. If cases
were resolved at mediation the
process stopped, but in many
instances (at least 40%) cases need-
ed to be rescheduled for mediation
or scheduled for Master's
Hearings. From the time a case
was selected and referred to the
project until the adjustment was
achieved averaged 176 days.
While lengthy, this compares favor-
ably with the average amount of
time required across all four
demonstration projects (196 days).
The Review and Modification pro-

ject enabled Delaware to get a head
start on a major new federal require-
ment. The experiences gained through
the. project and the results achieved
have convinced us that review and ad-
justment are essential elements in the
child support process (see Figure 1).

There is a national movement to
share information and effective child
support enforcement remedies. The
development of CSENet, a nationwide
computer network for the exchange of
information among child support pro-
grams, will help in locating absent par-
ents and in processing interstate cases.
Delaware was one of the states chosen by
the U.S. Office of Child Support En-
forcement for early use of CSENet. It
has recently been installed in Delaware.

The passage of the Uniform Inter-
state Family Support Act ("UIFSA") will
simplify interstate case processing. In-
terstate cases account for 34% of the Di-
vision's case load. They are among the
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most difficult to process successfully be-
cause of the difficulty in locating absent

parents, differences in state laws, and
inefficient processes for exchanging in-
formation among states. Both CSENet
and UIFSA should enable states to pro-
cess cases more effectively and to in-
crease collections.

The Division, the Family Court, and
the Department of Justice have developed
the Child Support Administrative Process
and Enforcement Task Force. It will ex-
plore more efficient ways to establish and
enforce child support orders, including
the use of administrative process.

The Division is committed to the
goal of ensuring that all children are sup-
ported by both parents. It will continue
to pursue new approaches to that goal.
Although the Division has made great
strides and enjoys national recognition
for leadership, much more needs to be
done. As we move toward the turn of
the century, more automation, innova-
tive projects, and more uniform state
laws should enable Delaware and other
states to establish more paternity and
support orders and to increase collec-
tions for the better support of more chil-
dren by both parents.

Barbara Paulin has been Director of
the Division of Child Support Enforce-
ment since 1985. She is responsible for the
management, administration, and opera-
tion of the Delaware child support enforce-
ment program. The Division currently
provides a range of services to over 36,000
custodial parents. Ms. Paulin, a recog-
nized expert in child support, has served on
faculties dealing with these issues both for
the American Bar Association and the
University of Wisconsin. It is projected
that the innovative programs established
under her leadership will eventually
return to the State of Delaware $4.60 in
benefits for every state dollar spent.
Taxpayers, rejoice! •



THE HONORABLE MAURICE A. HARTNETT. Ill

The Uniform Interstate
Family Support Act

I n August of 1992 the National
Conference of Commissioners on
Uniform State Laws recommended

to the states for enactment The Uniform

Jenator Herman
Holloway, co-sponsor

in Delaware of the
subject legislation,

receiving the Delaware
Bar's Liberty Bell Award.

Interstate Family Support Act. It is
intended to replace The Uniform Re-
ciprocal Enforcement of Support Act,
which was drafted by the Uniform Law
Commissioners in 1950. The 1950 Act
has been enacted by all the states includ-
ing Delaware.

The 1950 Act was drafted in response
to the then- existing legal procedural
problems that arose if a person who was
legally obligated to furnish support to a
child or spouse (or ex- spouse) left the
state where the claimant resided either
before or after a support order had been
entered.

The procedural problems existed

because under our federal constitutional
system a state court is limited in its ability
to hear a case if the defendant is outside
its borders. For many years federal consti-
tutional law made it almost impossible for
a state court to enter a support order
against a non-resident because the state
court would not have legal jurisdiction
over him (or her). Prior to 1950, for
example, the mother of a minor child
whose father had left Delaware and
moved to California was sometimes
required to go to California to commence
a proceeding for support from the father
and often had to return to California one
or more times for hearings.

The then existing procedural burdens
to obtaining a support order in a faraway
state often made it economically unfeasi-
ble to pursue the absent party, thus caus-
ing a spouse or child to seek aid from the
state — aid that was usually inadequate
and which, in any case, imposed a bur-
den on the taxpayers that the absent
party should have borne.

In those cases where jurisdiction over
the non-resident obligor could be
obtained, an economic burden was im-
posed on the non-resident if he had to
return to the state where the hearing was
to be held and it was recognized that a
way should be found to permit the non-
resident's testimony to be taken in the
state in which he resided and then be for-
warded to the state where the hearing on
the petition for support was to be held.

After World War II, in recognition of
the increasing mobility of the popula-
tion, the federal courts began to relax
the barriers to a state court's obtaining
jurisdiction over a non-resident in certain
instances. In the landmark case of
International Shoe Co. v. State of Wash-
ington, 326 U.S. 310 (1945) the United
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States Supreme Court permitted a state
court to hear a case involving a non-resi-
dent party if there was sufficient mini-
mum contact between the state and the
non-resident, if the non-resident re-
ceived adequate notice of the proceed-
ing, and if traditional notions of fair play
and justice permitted it.

In response to this ruling, and other
opinions based on it, efforts were under-
taken to draft legislation to permit a
court in the state where a child or spouse
resided to hear a petition for support
against a non-resident. It was recognized
that to meet the constitutional mandates
imposed by the United States Supreme
Court, the legislation would have to pro-
vide that the non-resident would receive
fair notice and be given a reasonable
opportunity to be heard and would have
to meet the tests for sufficient minimum
contacts.

As a result of these concerns, the Na-
tional Conference of Commissioners on
Uniform State Laws in 1947 undertook
a study of the problem of obtaining sup-
port against a non-resident. This lead to
the drafting and, in 1950, the promulga-
tion of the Uniform Reciprocal Enforce-
ment of Support Act. The underlying
philosophy of that act was that the state
of residence of the person who was obli-
gated to furnish support should recog-
nize and give reciprocity to proceedings
commenced in the state where those
entitled to support resided.

The 1950 Uniform Enforcement of
Reciprocal Support Act was adopted in
Delaware in 1955 (50 Del. Laws,c. 219).
It is now Chapter 6, title 13 of the
Delaware Code. It has resulted in mil-
lions of dollars being collected from out-
of-state persons for the benefit of chil-
dren and spouses residing in Delaware.
It has, therefore, resulted in significant
economic benefits to children and sav-
ings to the state by providing support
payments that would otherwise have to
be supplied by the Aid to Families With
Dependent Children and other welfare
benefit programs.

Because the 1950 Uniform Reciprocal
Enforcement of Support Act provided
such an effective remedy, it was eventual-
ly adopted by all the states. In 1958 and
1968 it was amended to correct various
problems that arose from its use.

When the 1950 Uniform Reciprocal
Support Act was drafted, the problem of
the absent party was significantly less
than today because an absent parent or
spouse was the exception rather than the
rule and the amount of child support

was typically only $10 per week. Today's
highly mobile society and the millions of
children from broken homes have now
placed a tremendous burden on the pro-
cess that seeks to obtain support from a
non-resident parent or spouse.

Many of those who are obligated to
pay support apparently still believe that
the best way for them to avoid paying
child or spouse support is to move to
another state. Statistics from the Unit-
ed States General Accounting Office
show that children whose parents live
in different states receive, on average,

Children

whose parents

live in different

states receive,

on average, sig-

nificantly less

support than

those whose

parents live in

the same state.

significantly less support than children
whose parents live in the same state.
There are many reasons for this. Some
obligors move to try to avoid their
legal obligations to a child or spouse.
Sometimes the whereabouts of one
parent is simply unknown, or if the par-
ent lives in a distant state, he or she
may have little or no contact with the
child, thus reducing a voluntary incen-
tive to pay support. And the limitations
of state judicial systems still sometimes
prevent or delay the effective enforce-
ment of child support orders in the res-
idence of the obligor.

The conflict between competing
jurisdictions often leaves a custodial
parent feeling trapped. While the child
may have an immediate need for school
clothing, dental braces, or even more
basic items such as food and medicine,
that need must often wait while the
jurisdictional and procedural argu-
ments as to which state should be han-
dling the matter are resolved. All of
these factors result in delays in getting
support funds to children. This also
burdens taxpayers who must provide
welfare and other benefits to needy

children in the interim.
In response to complaints about the

present system, Congress in 1990 creat-
ed the United States Commission on
Interstate Child Support. The Hon-
orable Battle R. Robinson, a Delaware
Family Court Judge, was appointed to
the Commission by Senate Minority
Leader Robert Dole (R-Kansas)*. Judge
Robinson has served as a member from
Delaware on the National Conference of
Commissioners on Uniform State Laws
since 1980. She was the only Uniform
Law Commissioner on the Federal
Commission and was instrumental in
convincing that body to embrace the
Uniform Act instead of attempting to
address the problem with a new federal
law. Many believe that efforts of the fed-
eral government to draft laws to be
administered by state courts without the
participation of the states in the drafting
process often result in unworkable legis-
lation. The federal legislative process also
often delays corrections if a federal law
proves to be ineffective or unworkable.
The incomprehensibility of the Federal
Internal Revenue Code is often cited as
an example of poor federal statutory
draftsmanship.

The Federal Commission on Inter-
state Child Support has now presented
its final report to the United States
Congress. The report embraces the
new Uniform Interstate Family Sup-
port Act as promulgated by the Uni-
form Law Commissioners and recom-
mends that Congress require its adop-
tion by each state, without change or
modification, as a prerequisite to a
state's continuing to receive part of the
billions of dollars of aid that Congress
annually furnishes the states in support
of the Aid To Families With Depen-
dent Children program. The American
Bar Association has also recommended
prompt enactment of the new Uniform
Act by all states.

The new Uniform Interstate Family
Support Act is a general revision of the
1950 Uniform Act and retains the basic
concept and many of the provisions of
the original act.

Some of the problems arising under
the 1950 Uniform Act remedied by the
new Act have to some extent already
been addressed in Delaware. The new
Act, for example, contains a broad provi-
sion for obtaining personal jurisdiction
over an absent parent or spouse by the

* Judge Robinson discusses the work of
the Commission elsewhere in this issue
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use of a so-called "long arm" provision.
A "long-arm" provision somewhat simi-
lar to that contained in the new Uniform
Act was adopted some time ago in Dela-
ware. It enables the Delaware Family
Court to obtain jurisdiction over an
absent party if the absent party had cer-
tain minimum contacts with Delaware,
such as having resided in Delaware. The
new Uniform Act does, however, broad-
en the scope of this power and also pro-
vides rules for a quick determination of
whether the court in the state where the
children or spouse are present or the
court in the state where the obligated
parent is present will have jurisdiction,
thereby reducing litigation over this issue.
If there is a valid dispute as to which state
shall be the controlling state, the home
state of the child has precedence.

Perhaps the most significant provi-
sion in the new Uniform Act is the
requirement that the state that first
imposes a support order retain jurisdic-
tion over the matter until the support
obligation terminates, or all the parties
move out of state, or all the parties
agree that another state will be the con-
trolling state. This is often referred to as
a "one-order-one-time" rule.

This provision addresses the difficult
legal problem that now often arises when
more than one order for support for the
same child is entered by courts in differ-
ent states, thus resulting in one or more
inconsistent orders. Under the new
Uniform Act the modification of a sup-
port order must ordinarily first be sought
in the state in which the original order
was entered.

The new Uniform Act still permits
the litigation of paternity in conjunction
with an initial support proceeding, but
prohibits such litigation after the entry of
the initial support order.

Like the old Uniform Act the new
Act provides that a party does not have
to be physically present in the state that
is considering the entry or modification
of a support order. Thus petitions relat-
ing to support executed out of state may
be introduced into evidence without the
need for live or corroborative testimony.
The new Uniform Act also includes
some special evidentiary rules designed
to make the introduction of evidence in
support cases easier.

The Federal Commission, during its
deliberations, recommended certain pro-
visions in any new Uniform Act, and
many of these (but not all) were included.
The new Uniform Act therefore provides:
(1) for the quick exchange of child sup-

port information through an interstate
computer network; (2) for simpler court
procedures through the use of standard
federal forms in every state; (3) for the
taking of testimony by telephone; and (4)
for die electronic transmission of docu-
ments that are acceptable as evidence.

The new Uniform Act prohibits the
raising of child visitation issues in a sup-
port proceeding, leaving this for a sepa-
rate hearing. This is in recognition that
complaints about visitation are often
used as a defensive tactic merely to delay

Complaints about

visitation are

often used as a

defensive tactic

merely to delay

trie entry or

enforcement of

support orders.

This issues are

left for separate

hearings.

the entry or enforcement of support
orders. The Uniform Law Commission-
ers are now drafting a Uniform Inter-
state Child Visitation Act to deal with
the issues of visitation across state lines.

The new Act uses the term "tribunal"
instead of "court" in recognition that
some states, although not Delaware, use
administrative agencies in support mat-
ters. The Act contains a number of pro-
visions that will streamline interstate pro-
ceedings, such as requiring tribunals in
different states to cooperate in the pre-
hearing discovery process that permits
the parties to learn prior to trial such
essential information as the income and
expenses of the persons involved.

The new Act also increases the ability
of the courts to enforce support orders.
It authorizes the court that enters a sup-
port order to direct the withholding of
the support from the pay of die obligor
even if the obligor resides in another
state. The new Act also provides for the
administrative enforcement of an order
entered by an initiating state in a re-
sponding state by the registration of die
order in the responding state. There is

also a mechanism whereby a support
order can be enforced without formal
court proceedings. Thus a court support
order may be mailed direcdy to an oblig-
or's employer even if the employer is
located in another state. This triggers an
immediate wage withholding unless the

• employee promptly objects. The new
Uniform Act also provides for adminis-
trative enforcement of an out-of-state
order by the support enforcement agen-
cy of the obligor's state.

The new Uniform Act continues crim-
inal penalties, in addition to civil penalties,
for die failure to abide by court orders.
The substantive laws of an initiating state
and the procedural laws of a registering
state apply but the longer of the two
states' statute of limitations will prevail.

Significantly, the new Uniform Act
will not mandate a particular support
formula. If the new Act is adopted in
Delaware, the courts qf Delaware will
still be able to use the "Melson For-
mula" or any other legally acceptable
guideline in arriving at a fair amount of
support. Nor does the new Uniform Act
require, as do some state acts, that driv-
er's licenses or business and professional
licenses be suspended for non-payment
of support orders.

Delaware has an outstanding national
reputation for collecting support for
children who are recipients of Aid to
Families With Dependent Children and
it ranks first in die nation in the percent-
age of enforcement of current support
orders. The most difficult problem with
enforcement of support in Delaware, as
elsewhere, is in collecting support from
a parent (or spouse or ex-spouse) who
has left Delaware and left the family
behind. If Delaware and the other states
enact the new Uniform Interstate
Family Support Act most of these
impediments will vanish.

The new Uniform Interstate Family
Support Act, as drafted and without any
non-uniform amendment, has been
introduced in the Delaware General
Assembly as House Bill No.l l . Its spon-
sors are Representative Jane Maroney
and Senator Herman Holloway.

The drafter of the new Uniform
Interstate Family Support Act, the
National Conference of Commissioners
on Uniform State Laws, recently cele-
brated its 100th Anniversary. It is an
organization of die states and consists of
Commissioners from each state, the
District of Columbia, and the insular
possessions of the United States. The
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Commissioners, who are lawyers, law
professors, or judges, meet annually, but
drafting committees of the Conference
meet throughout the year.

The Conference will draft a Uniform
Act if, after investigation, it is believed
that the suggested subject matter is ap-
propriate for state legislation and it pro-
motes "uniformity in the law among the
several states on subjects where unifor-
mity is desirable and practicable".

A Uniform Act that is promulgated
by the Uniform Law Commissioners is

Delaware

ranks first

in the nation

in the per-

centage of

enforcement

of current

support orders.

the product of a long drafting and care-
ful review process that is seldom
equaled. Uniform Acts, such as the well
known Uniform Commercial Code, are
considered to be models of good drafts-
manship and have had a great impact on
the development of the law in the
United States.

A Uniform Act is initially drafted by a
drafting committee — usually consisting
of 5 to 11 Commissioners. The drafting
committee also has the help of Advisors
who are experts in the particular area of
the law. Generally a law professor serves
as the reporter for the committee. Typi-
cally, a proposed Act takes anywhere
from 2 to 5 years to be prepared by a
drafting committee. It is then presented
to all of the Commissioners at the An-
nual Conference of the Uniform Law
Commissioners and read line by line.
The Commissioners then debate the
proposal and suggest changes. The pro-
posed act then goes back to the drafting
committee for another year of redrafting.
It is again presented to the entire Con-
ference and again read line by line, de-
bated, amended, and then either adopt-

54 SUMMER



ed or sent back to the drafting commit-
tee for further revision.

In order for a Uniform Act to be pro-
mulgated and recommended for adop-
tion in every state it must receive the
affirmative vote of the Commissioners
from a majority of the states, each state
having one vote. Thus Delaware, despite
its small size, has an equal vote with all
the other states. The expenses of the
National Conference are offset by state
assessments (based on population),
grants, and donations. All the Commis-
sioners donate their time without com-
pensation.

The Delaware Commissioners and
their date of appointment are: Maurice
A. Hartnett, III (1962); Thomas A.
Shiels (1978); Battle R. Robinson
(1980); Ann E. Conaway Anker (1989);
and W. Laird Stabler, III (1989). All of
the Delaware Commissioners have
served on various drafting committees.
Commissioners Hartnett and Robinson
have served as officers and as members of
the Executive Committee of the Con-
ference.

f.

Vice Chancellor Hartnett has been a
member of the Court of Chancery since
November 1976. Through his career he has
rendered extensive services to law reform,
evidenced most conspicuously by his mem-
bership on the National Conference of
Commissioners on Uniform State Laws,
on which he has served since 1962. He has
chaired review committees of that Con-
ference and has participated on drafting
committees, working on such diverse topics
as eminent domain, drug dependence
treatment and rehabilitation, securities,
and non probate transfer. From 1964 to
1966 he served as the Secretary of the
Delaware Uniform Commercial Code
Committee. •
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JO ANNE B. BARNHART

The Federal Office of Child
Support Enforcement:
Strengthening and Supporting State Programs

F..or the past 17 years
we have committed signifi-

cant federal, state, and local
funding and substantially
strengthened efforts to

address the ever-increasing
problem of nonsupport.

be an urgent issue.

uring the last decade, federal social
policy has placed increasing emphasis
on family self sufficiency. The pas-

sage of the Family Support Act ("FSA")
in 1988 brought new mandates and
opportunities for reinforcing the impor-
tance of helping families become self suf-
ficient. Among the many provisions in-
cluded in the FSA were major enhance-
ments of the Child Support Enforce-
ment Program. The new requirements
built on the Child Support Enforcement
legislation passed in 1984 and 1988,
which mandated that all states adopt
proven techniques to improve, simplify,
and otherwise strengthen methods of
securing child support and establishing
paternity.

An ever increasing legislative resolve
at both federal and state levels to im-
prove the collection of child support
payments has led the Federal Office of
Child Support Enforcement ("OCSE")
to innovative guidelines for setting the
amount of support awards, simplified
administrative methods of acknowledg-
ing paternity, the swifter securing and
enforcement of orders, and the use of
effective enforcement techniques such as
wage withholding and reporting support
debts to credit bureaus.

To draft, pass, and enforce better
child support statutes and to apply more
effective practices takes time, but after
eight years of collegial cooperation the
national government and the states are
beginning to reap the benefits of these
stronger laws.

In aiding the states, OCSE delivers a
variety of services to strengthen and sup-
port state programs. OCSE provides
locator services, coordinates tax offset
services with the IRS, conducts and con-
tracts out research and demonstration

projects, and provides training and tech-
nical assistance.

During my tenure at OCSE I served
as Assistant Secretary for Children and
Families on a number of new and con-
tinuing initiatives. The new administra-
tion may decide to continue these or it
may change the policy and operational
direction of the program. Given Presi-
dent Clinton's endorsement of a strong
enforcement policy begun by President
Reagan and continued in the Bush
administration, it is likely that changes, if
any, will continue to strengthen and
increase the collection of child support.
What follows here describes the "state of
the art" as of January 1993.

During the Bush administration ap-
proaches to improving the system inclu-
ded assistance to states in developing
automated systems and linking them
nationwide, the development of an ex-
tensive outreach program, the im-
provement of data reporting, and the
improvement of relations with the judi-
ciary through our Judicial Advisory
Committee, chaired by The Honorable
Randy J. Holland of the Supreme Court
of Delaware.

There are many other federal services
to help states improve, their child support
programs, including the Federal Parent
Locator Service, a computerized national
location network operated by OCSE.
The locator service has access to address-
es and Social Security numbers from the
Internal Revenue Service and such other
federal agencies as Social Security Ad-
ministration, National Personnel Rec-
ords Center, the Department of De-
fense, the Department of Veterans Af-
fairs, the Selective Service System, and
state employment security agencies.

These agencies make the most cur-
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rent information available to the locator
service, which then furnishes addresses
and information to state and local agen-
cies to locate absent parents and to
establish or enforce child support orders.

The locator service has recently devel-
oped cross-matches on interstate cases
with individual state employment securi-
ty agency databases. Because accurate
Social Security numbers are essential in
locating absent parents, OCSE is also in-
stituting a new Social Security Number
verification system.

The Federal Office also acts as an in-
termediary between the Internal Revenue
Office and the states in offsetting Federal
income tax refunds of absent parents who
have accumulated arrearages. States sub-
mit cases for offset to the Federal Office,
which certifies and formats them and
sends them on to the IRS. The _
money successfully intercepted
by the IRS is then distributed to
the states. As of July 1992
933,818 cases had been offset
for over $619 million, up from
$503 million, or a 23 percent in-
crease for the same period for
1991. The average amounts off-
set are $645 for AFDC cases
and $718 for Non-AFDC cases.

The Federal Office also
assists the states in developing
statewide automated systems.
Currently nine states have fully
certified operational systems;
twelve are in the final stages pre-
liminary to fu.ll operation; eleven
are in the transfer/development
phase, and the remaining eigh-
teen are in the planning phase.

The Federal Office is devel-
oping a national Child Support
Enforcement Network ("CSENet") that
will improve communications and expe-
dite interstate case processing. CSENet
will enable all types of interstate case
information, including location data, to
flow between the states' automated child
support systems.

The Federal Office is conducting a
pilot project in the use of Electronic
Funds Transfer/Electronic Data Inter-
change for immediate wage withholding.
The four participating states are Dela-
ware, Iowa, Nebraska, and New York.
The interchange should make wage
withholding convenient and quick for
employers. The money would follow an
electronic transfer from the bank of the
employer to the bank of the state or
local child support agency, and from
there to the custodial parent's bank.

The Federal Office and the Health
Care Financing Administration have
reviewed the medical support program in
31 states. The reviews emphasized the
discrete functional responsibilities of
agencies engaged in the medical support
process (Medicaid, Child Support En-
forcement, AFDC, and Foster Case), such
as cooperation and timely information
exchange. Generally, the reviews found
gaps and inconsistencies, and showed that
a need for improved cooperation and
swifter exchange of information.

As a result of these reviews, federal
regional offices are providing state child
support programs with technical assis-
tance designed to improve program per-
formance. In addition, the Federal Office
is in the initial stages of developing writ-
ten products, which will address such

T,hrough tine audit pro-
cess the Federal Office

has been able to identify
problems and deficien-
cies in state programs.
Identification of state

failures to achieve sub-
stantial compliance with
program requirements

has been the impetus for
them to improve their
program performance.

issues as line worker training, best prac-
tices, and demonstrating to state execu-
tives and legislators the benefits of medi-
cal support.

The Federal Office is also helping
states improve the application process for
non-AFDC parents by questioning
whether applications forms as now struc-
tured in many states create unnecessary
barriers to seeking child support. The
Office has developed a best practice
guide to help states redesign these forms.

The Federal Office has assisted states
in improving allocation of personnel by
providing technical assistance derived
from an Office manual and videotape
entitled "Designing a Model Child
Support Enforcement Program: A Re-
source Allocation Workbook." The Of-
fice also assists states in improving en-

forcement through the use of revised and
automated standardized interstate forms.

The Federal Office, recognizing the
importance of training, has recently reor-
ganized to place greater emphasis on
instruction by creating the National Train-
ing Center. The Center develops and con-
ducts workshops for state trainers and
serves as a resource for states in obtaining
state developed materials and courses.

In September 1991, the Federal
Office held the first National Child Sup-
port Enforcement Training Workshop
for state trainers. Representatives from
29 states attended the three- day session,
which was devoted to training trainers,
locating non-custodial parents, applying
effective enforcement techniques, and
engaging medical support. A second
workshop for state agency training per-

_ sonnel held in September 1992
concentrated on the collabora-
tion among the Child Support
Enforcement, AFDC, and
JOBS programs and improving
interstate enforcement. State
agencies evidenced their com-
mitment by their overwhelming
participation and their willing-
ness to attend at their own
expense. In April and May of
1992, the Federal Office con-
ducted two sessions of a course
entided "Training of Trainers in
Child Support Enforcement."

The Federal Office is now
working to identify and pro-
mote best practices found in
state programs. For example, it
is publicizing the efforts of
several states to establish pa-
ternity in the hospital at the
time of birth.

The Child Support Report is a month-
ly newsletter sent to 15,000 members of
the child support enforcement commu-
nity, promoting efficient operations and
management.

The Federal Office has been, above
all, committed to changing society's per-
ceptions of child support. The Office has
worked to elevate the issues of child sup-
port and parental responsibility in the
public eye so that non-support of chil-
dren will be deemed a serious offense —
as well as a burden on taxpayers. To fos-
ter this public attitude, the Office recent-
ly invited a representative from Mothers
Against Drunk Driving ("MADD") to
attend a national child support confer-
ence. The MADD representative shared
strategies that had proven effective in
making drinking and driving socially
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unacceptable.
Recognizing the importance of accu-

rate data in measuring program success,
the Federal Office has developed an ini-
tiative, Measuring Excellency Through
Statistics, which is designed to improve
the accuracy of state-submitted data
about IV-D programs. This is a continu-
ing initiative, which covers both inter-
state and intrastate data collection. It
includes:

• developing a new design for the
annual report to Congress and de-
veloping a new periodic report stress-
ing achievements that will help states
to promote their programs.
• simplifying and clarifying reporting
form instructions to ensure consisten-
cy among state reports and dropping
unnecessary reporting requirements.
• establishing new reporting
requirements to coincide
with state systems develop-
ment.
Another tool for measuring

progress and an individual
state's compliance with federal
law is the Child Support Audit.
Through the audit process the
Federal Office has been able to
identify problems and deficien-
cies in state programs. Iden-
tification of state failures to
achieve substantial compliance
with program requirements has
been the impetus for them to
improve their program perfor-
mance. Many states have come
into compliance with Federal
requirements during a correc-
tive action period following an
audit. In addition audits help
state and local child support
agencies focus attention and obtain addi-
tional needed resources from state exec-
utive and legislative decision-makers.

OCSE audit findings have been up-
held at Departmental Appeals Board and
Federal District Court levels in all but
one challenge, in which the determina-
tion was based on a statistical sampling
technicality.

While much has been accomplished
in child support enforcement and while
many families are better off today as a
result of these accomplishments, an im-
portant question is: What is on the hori-
zon for child support enforcement?

One indication of where the country
is headed can be found in the Com-
mission on Interstate Child Support's,
"Blueprint for Reform," which was
released on August 4, 1992. The Com-

mission's recommendations call for far-
reaching improvements affecting both

111 W t d Slid intestate child support
issues. The Commission recommenda-
tions include:

• keeping the state-based programs,
but strengthening them by mandat-
ing proven techniques for establishing
paternity, for enforcement, and for
providing adequate resources and
training.
• improving state ability to locate
noncustodial parents and their assets,
to establish paternity through simple
acknowledgement procedures at hos-
pitals or in administrative hearings,
and to minimize interstate cases by
reaching across state lines to establish
paternity and secure support.
• a national system for the reporting

F,aced with budget
cuts, more and more

legislatures are search-
ing for ways to cut

costs. Many are looking
to private companies to
provide child support

services. Tennessee has
now privatized two of
its judicial districts.

of new Wrings, using a revised W-4
form. New employees would report
support obligations on W-4's, which
would be matched against a state-
based central registry of orders. I
believe that targeting employer re-
porting in some manner (for example
by selected industries), rather than re-
quiring all employers to report,
would allow for a more efficient use
of time and money. This process
would eliminate delays in finding
those who owe support and would
hasten wage withholding. States
would also be allowed to initiate
withholding with employers in other
states directly, thus avoiding delays
associated with communications be-
tween state agencies.
• enhancing and linking state and

federal location sources to allow easy,
expeditious access to information
across State lines. Suck a link would
be easily accomplished by expanding
(CSENet), described above. CSENet
is expected to improve communica-
tion and expedite interstate case pro-
cessing.
• paternity establishment, using state
experience in hospital-based paternity
acknowledgement and expedited and
administrative procedures. At least
half the states have these advance-
ments in place or have them under
consideration.
• requiring all states to adopt the
Uniform Interstate Family Support
Act ("UIFSA"). UIFSA is a model
act developed by the National Con-
ference of Commissioners of Uniform

State Laws that oudines how
states should handle child
support cases when the par-
ties live in different states.
Adoption of UIFSA by all
states would standardize in-
terstate case processing and
limit the need for interstate
activity whenever possible.
UIFSA's predecessor, the
Uniform Reciprocal Enforce-
ment of Support Act or
URESA, was revised numer-
ous times, and different states
have adopted different ver-
sions, which significantly
complicate interstate cases
today. UIFSA would be a
straightforward and effective
remedy for solving interstate
problems.

Other interesting approaches
to child support enforcement

are' emerging in a number of states.
Since its inception child support has
operated through cooperative agree-
ments. The states have agreements with
district attorneys, collection agerkies,
sheriffs' offices, courts, lawyers, etc. to
run different parts of the program.
Recently, however, faced with budget
cuts in many states, more and more leg-
islatures are searching for ways to cut
state costs. Many of them are looking to
private companies to provide child sup-
port services. For example, Tennessee
has now privatized two of its judicial dis-
tricts. In March 1992 they were faced
with a District Attorney who refused to
renew a contract to continue providing
child support services because he did not
think he could meet new federal pro-
gram standards. As a result, the state
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transportable phones, and mobile phones.

The association savings program is perfect for members who already have
cellular phones, and for those who've been thinking about buying one.

To learn more about the association savings program,
contact Cheryl Noti at
302-530-4302

©Bell Atlantic Mobile
An annual contact with Bell Atlantic Mobile Systems, Inc. is required,
and a $175 early termination fee applies. This offer is subject to the

Association/Bell Atlantic Systems agreement. Prices are subject to change.

contracted with a private contractor.
Progress to date has been beyond expec-
tations. In the first seven months total
collections were up 37 percent (AFDC
41 percent and non-AFDC 36 percent)
over the same period in the previous year.

Privatization is clearly on the forefront
of emerging enforcement techniques. At
the two largest child support conferences
in 1992 programs about privatization
drew capacity audiences. Increasingly
state legislatures allocate funding without
staff, thus promoting the move toward
privatization of collections.

For the past 17 years we have com-
mitted significant federal, state, and
local funding and substantially strength-
ened efforts to address the ever-increas-
ing problem of nonsupport. Fortunately
child support continues to be an urgent
issue. Creative child support profession-
als at state and local levels persist in
seeking new ways to increase paternity
establishment and support collections.
The Federal Office of Child Support
Enforcement complements state efforts
by developing more accurate methods
for measuring and documenting pro-
gram accomplishments, by new tech-
niques for providing technical assistance,
and by insuring a strong national com-
mitment to making family self sufficien-
cy a reality.

Jo Anne Barnhart, a member of the
professional staff of Senator William V.
Roth, Jr. of Delaware, also serves as Di-
rector of Children Justice Center De-
velopment for the Dr. Karl Jurak Foun-
dation. Until January of this year she was
the Assistant Secretary for Children and
Families, U.S. Department of Health and
Human Services. •
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THE HONORABLE JOSEPH R. BIDEN. JR.

Improving The System:
The CHild Support Necessity

B ecause of a lack of resources and a
large case load, Delaware child sup-
port officials must sometimes ignore

a non-custodial parent who owes as
much as $7,000 in back child support.

A call for a
MM/approach to
a growing interstate

social problem.

Total arrearages in Delaware have
reached almost $40 million and
Delaware is one of the better states in
collecting child support. (Collections
have more than doubled in the last six
years.) Nationwide, however, the picture
is more bleak. Of the approximately 10
million single mothers in the United
States, only 58% have legally-obtained
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child support orders. Only 30 percent of
poor mothers do. Among those 58 per-
cent with orders, only 51 percent receive
the full amount of the child support; 24
percent receive partial payment; and 25
percent receive no payment whatsoever.

All of this adds up to 16 million chil-
dren in the United States who are owed
$18 billion in back child support pay-
ments. That's more than the federal gov-
ernment spends each year on Head Start,
the Women, Infants and Children pro-
gram, school nutrition, and the Chapter
One education program, combined.

A large part of the problem is our fail-
ure to meet our responsibilities. First of
all, there is a lack of governmental coor-
dination and a lack of resources. But
there is another reason why the problem
has grown exponentially worse. When I
last practiced law in New Castle County,
I spent a good portion of my time in
Family Court and saw the problem first
hand. Since that time - between 1970
artif'1990 - the ratio of divorced families
to married families tripled. One-half of all
marriages now end in divorce. Perhaps
even more striking is the explosion in
out-of-wedlock births. About 27 percent
of all live births in the United States are
now to single mothers.

The bottom line here is that more
than 40 percent of all children will spend
at least part of their childhood in a single-
parent family, and as a consequence will
suffer financially. Over 30 percent of
female-headed households in this country
have incomes below the poverty line.
Most are not receiving child support. Is it
any wonder then that more than one in
every five children in America today is
born into poverty?

Quite simply, the widespread non-pay-
ment of child support is tantamount to a

Illustration by Jane Marinsky



widespread abandonment of our children.
Legally, we do not consider this child ne-
glect, but that is exactly what it is. The
lack of child support forces children —
already the most vulnerable of America's
citizens — into poverty. It forces children
to go without proper clothing, medical
care, and housing. All because one parent
has failed to meet his or her obligations.
The fundamental problem then is a
breakdown in parental responsibility. And
there is only so much that the govern-
ment can do about that.

There are, however, a num-
ber of simple things the govern-
ment can do. For example, it
can provide more resources to
the courts, the cops, and to
child support bureaus — in
Delaware and across the coun-
try. The government can make
sure that Delaware's computers
can talk to other states' comput-
ers. And the government can
make child support a top priori-
ty - in an effort to ensure that
parents who can pay child sup-
port do so. This, above all, is
the most important commit-
ment government can make.

Last July I was appointed to
a Senate Democratic Task Force
on Child Support Enforcement,
established to come up with
ways to make it harder for non-
custodial parents to evade their obliga-
tions. Since then the Task Force has
been sifting through a hundred-plus pro-
posals to reform the system. That work is
nearly complete, and while the details of
the final package are not set, I do wish to
address briefly some of the larger
themes.

Asset Forfeiture: Some non-custodial
parents deliberately evade their obliga-
tions to pay support. They are paid under
the table, or are paid by friends or rela-
tives in assets, or, if self-employed, do not
have attachable wages. These are the
most egregious "deadbeats" — not peo-
ple who can't pay and not people who
find it difficult to pay, but people who
simply refuse to pay. In these cases, we
ought to go after their assets — their
boats, their houses, and their bank
accounts. We ought to seize their proper-
ty and forfeit the proceeds to their chil-
dren who are owed support. This is not a
novel approach: federal asset forfeiture
laws are already on the books for money
laundering, bank fraud, and the illegal
drug trade. Asset forfeiture should also
be on the books for the most flagrant

"deadbeat" parents.
The Use of Federal Monies: The

federal government pays 66 percent of a
state's costs of operating its child support
system, 90 percent of the costs of a
state's computer system, and an incen-
tive payment of up to 10 percent for
each child support award collected.
Because of these large federal payments
and the reduction in welfare expendi-
tures that accrue from child support col-
lections, all but five states in America
make a profit from the child support sys-

A large

part of the

problem

is our failure

to meet our

responsibilities.

tern — a profit that many states then use
to build roads or maintain parks. States
should be required to reinvest the
money they make from federal child sup-
port payments in the support system. In
Delaware this money could be used, for
example, to hire constables to enforce
capias petitions, thus relieving the over-
worked state police.

Paternity Establishment: Most child
support efforts concern the non-custodi-
al parent who is not paying what is legal-
ly owed. But non-payment is only part of
the larger problem. Remember, less than
60 percent of all single mothers have
even obtained support orders. Therefore,
a well-functioning child support system
must begin before the non-custodial par-
ent fails to pay. It must also address the
issue of establishing who the father is.
Hospital-based paternity establishment
programs appear to be the most promis-
ing program in this regard.

Jobs: Although we often talk about
the "deadbeats" who refuse to pay —
and we must make a concerted effort to
go after them — there are a significant
number of parents who are unable to

pay. Therefore, no matter how tough we
are — no matter how strict the enforce-
ment — it will not be enough if the goal
is to see that all children receive financial
support. We ought to consider creating a
job training program for unemployed
non-custodial fathers, similar to the pro-
gram that now exists for welfare mothers.
And we should even consider applying
the same principle that is now being dis-
cussed in reforming the welfare system —
that beneficiaries should be required to
work — to non-custodial parents who do

not work and do not pay.

Health Insurance: Currently,
the federal government gives
states an incentive payment of up
to 10 percent for each child sup-
port collection that is made.
However, no such incentive pay-
ment is given for the collection of
health insurance. Thus, it should
be no surprise that studies by the
Federal Office of Child Support
Enforcement and the General
Accounting Office have found
that states do not spend much
time pursuing health insurance
from non- custodial parents. In
this age of 36 million uninsured
Americans — nearly 10 million
of whom are children — health
insurance coverage is vital. When
non-custodial parents are
ordered to provide health insur-

ance for their children and fail to do so,
that failure should be treated as seriously
as non-payment of cash support. To help
in that effort, states should receive an
incentive payment for the collection of
medical support.

ERISA Reform: Even providing an
incentive payment, however, will not re-
solve the health insurance issue. Under
the Employee Retirement Income
Security Act (ERISA), states are prohib-
ited from regulating the health benefit
plans of self-insured businesses — those
companies that pay health costs directly
rather than providing their employees
with health insurance policies. As a
result, if a self-insured company does not
want to provide insurance for the chil-
dren of a non-custodial parent, it cannot
be compelled — even by a state court
order — to do so. Some self-insured
companies even differentiate between
children who live with the worker and
children who do not, and states are
essentially powerless to do anything
about it. Congress needs to amend
ERISA to eliminate these barriers to the
collection of medical support.
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These components of child support
reform do not even begin to represent
the entire issue. There are numerous
other subjects in the child support de-
bate. For example, President Clinton has
spoken of a nationwide data bank to help
track down non-custodial parents and of

In this age

of 36 million

uninsured Amer-

icans - nearly

10 million of

wHom are

children - health

insurance cover-

age is vital.

mandatory reporting of child support
obligations on W-4 tax forms. With the
President's interest and with the creation
of the Senate Democratic Task Force, it
should be clear diat a major overhaul of
the child support system is forthcoming.
I am encouraged that there is broad
bipartisan agreement that major changes
are needed in the support system —
changes to help the states better enforce
support obligations and ensure diat every
child has both parents' financial support.

Senator Biden's experience as a lawyer

port issues and his presence on the Senate
Democratic Task Force on child support
enforcement give his message an especial
authority and pertinence. •

NEW FROM THE NO. 1 FAX BRAND:

PLAIN PAPER. LASER PRINTING.
ADVANCED MEMORY.

AND IT COLLATES TOO.
THE NEW FO-4800 FAX. ONLY FROM SHARP.

The Sharp FO-4800 plain paper laser
fax prints important fax mes-
sages collated with the
first page first, so there's
no wasted time collating
them by hand. \ ;

Advanced mem-
ory features and
dual access func-
tions help maximize
your office efficiency and its
compact size saves office space. Plus
Sharp's F.A.S.T. Remote Diagnostic
system means you almost never have to
think about supplies, programming or

maintenance.
Other features include:

Crisp, clean reproduction
• Large paper capacity

either letter or legal size
with easy to use front-
loading cassette
• Fast 9-second per
page transmission
• Laser printing on

plain bond paper

Call today for full details and to arrange
a free demonstration of the FO-4800
plain paper laser fax from Sharp,
Americas #1 fax choice since.1987.

LCD
FROM SHARP MINDS

COME SHARP PRODUCTS™

Hiiyard's
1616 Newport Gap Pike
Wilmington, Delaware

995-2201

We Get a Good
Return on Our Investment.

The Nature Conservancy takes a
business approach to protecting
our natural world. Through
creative techniques like debt-for-
nature swaps, we are investing in
millions of acres of tropical forest
throughout Latin America

so that jaguars and other rare
species can return to their jungle
breeding grounds. Join us, and
make an investment in our
natural heritage. Future return:
isn't that what investment is all
about?

..The
Nature,
Qonservancy

Conservation Through Private Action

For more information, call toll-free 1-800-628-6860.
(or write The Nature Conservancy, Box PSA, 1815 N. Lynn Street, Arlington, VA 22209)
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Suburban Marketing Associates can produce, design, publish and dis-

tribute magazines "tailor-made" for your business, association or poten-

tial clients.

vvhatever your publishing needs, we work from the ground up. We

bring a group of high-quality writers, photographers, designers, editors

and marketers to every project.

T o find out more about our custom publishing capabilities, call Fred

Miller at 800-944-0100.

Suburban Marketing Associates, Inc.

Rockland County

800-944-0100
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Charting the right course
is never accidental

ou know exactly where you want to be.
JL But, you also know that getting there,

achieving your financial goals, requires your
full and careful attention to every detail of
your financial life.

Too often, the demands of a full per-
sonal or professional life will undercut the
commitment your financial affairs deserve.

To assure the course of your financial
success, Delaware Trust Capital Management
offers the astute, unbiased, state-of-the-art
investment services that can help you
achieve your financial objectives.

With an established record of out-
standing investment performance, Delaware
Trust offers Investment Management and

Investment Advisory Accounts that let you
choose your desired level of day-to-day deci-
sion making. Delaware Trust's expert pro-
fessionals perform the time-consuming,
specialized tasks of analyzing the markets.
You receive the personal, unbiased invest-
ment advice and decisions that reflect your
defined needs and objectives.

Call today, and discover how Delaware
Trust Capital Management's record of con-
sistently superior investment performance
could keep your financial strategy on
course. Please call Geoffrey M. Rogers,
Assistant Vice President at Delaware Trust
Capital Management, (302) 421-7362.

Delaware Trust
Capital Management


