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~ Your associate likes the look of the firm’s benefits,
your junior partner likes to look after his investments,
and you’d like to look into rollovers.

You’re definitely doing somethmg different
with this year’s bonus.

The firm is ready for a new computer system.

And aloan to pay for it.

And you need to arrange a mortgage for the vacation cottage
that you signed a contract on over the weekend.

It’s time you talked with a private banker
trom Wilmington Trust.

We understand the special financial requirements of attorneys who want to make the
most of their firms for themselves and their families.
The private bankers at Wilmington Trust are talented professionals who can coordinate
customized credit and insurance arrangements, provide estate planning, manage investments
and develop tax-advantaged retirement benefit plans.
. If you are among those actively building substantial assets, call David Ernst in Private
Banking at (302) 651-8855. :
WILMINGTON TRUST @

MEMBER FDIC [‘“ENDER




New Communities in Hockessin!

Two new Toll Brothers communities are now open in Hockessin. Don't miss seeing
the outstanding new Cedarbrook (pictured).

Hitchen’s Farm  Estates at Autumnwood

From the low $200,000's From the mid $200,000’s -
Hitchen’s Farm Directions: From 1-95, take Rt. 141 N. 2.3 miles to Rt 2W.
(Kirkwood Highway). Continue on Rt 2W. for 6/10ths mile to Rt. 41 N. and tumn
right. Take Rt. 41N. for 4 miles to Brackenville Rd. and turn left. Go 1.6 miles to Rt 7.
Continue straight across intersection onto Little Baltimore Rd. Hitchen’s Farm is 1.3
miles on the left.

Estates at Autumnwood Directions: From 195, take Rt. 141 N. 2-3/10 miles to Rt. 2
W. (Kirkwood Hwy.). Continue on Rt. 2W. for 6/10ths mile to Rt. 41 N., turn right.
Take Rt, 41 for 4 mi. to left on Brackenville Rd. Go 1-6/10 mi. to Rt. 7. Continue
across intersection onto Little Baltimore Rd. The Estates at Autumnwood is
1-1/10 mi, on the right. Open Mon.-Fri. 12.5, Sat. & Sun. 11-5. (302) 234-9910.

Grand Opening- final section!

Come see our new model— the lavishly detailed Cornell!
oThese last 14 homesites are our most beautiful!

*Walk-out basements available

*Expansive 9 ft. high first floor ceilings.

*Gourmet kitchen with Jenn Air appliances

*Convenient second rear staircase off family room

*A sensational master bath and master den

*A well-established neighborhood where you'll feel right at home

[ ESTATES OF J From the
CORNER KETCH $240,000's
Directions: From Wilmington, take Robert Kirkwood Hwy. Rt.2)toRt. 7 & go

north. Follow Rt. 7 to 72 and turn left. Turn right onto Corner Ketch Rd.
Entrance on left. Open Mon.Fri. 12-5, Sat. & Sun. 115, (302) 239-6955.

Hockessin’s Best!

How fitting that those who can choose any home choose Toll Brothers at
Sanford Ridge in Hockessin. All the luxuries you require are here...
elegant double entry doors, 2-story foyers, 9 ft. and vaulted ceilings,
detailed trim work, center island kitchens with Jenn-Air appliances, and
master suites with whiripool tubs.

(\ SANFORD  From the upper
7 RIDGE $300,000’s
Directions: From [-95 take exit 7B (Rt. 52 N.). Turn right at light. Continue on

Rt. 52 N. in far left Jane 1-1/2 mi. to Greenhill Ave. Turn left. Travel 1 mi. to Rt. 48.
Turn right. Take Rt. 48 for 5-1/2 mi. to entrance on left. Open everyday 12-5.

| (3022341800,
* Corporate Office: (215) 676-TOLL. . .
Broker Cooperation Invited. Quahty Homes by Des;gn@)

Prices Subject to Change. —




WINNER CIRCLE

; The totally new1993

. Lincoln Mark VIII
: The quality of today's cars and trucks is more than you think.
1 And when you pick a Winner, it's your choice.

: Not only are cars and trucks built better today, sport/utility models among a dozen of the finest

. but you get more for your money ... performance, domestic and quality import nameplates.

§ safety, and convenience features, standard today Choose a Winner, and discover who has made
: that were optional (or.even unavailable) a few the biggest commitment to your transportation
years ago. needs.

And when you choose Winner; you have a Discover why we're "Delaware’'s Favorite Car
: choice of hundreds of car, truck, van, and Dealer!”

1 - LINCOLN-MERCURY, Newark » FORD-SUZUKI, Newarke BUICK, Newark e NISSAN, Newark » FORD,
Dover ¢ MITSUBISHI, Dover *« HYUNDALI, Dover » OLDS-CADILLAC-GMC, Pennsville, NJ ¢« SATURN of
Newark, West Chester  INFINITI, Newark ¢« WINNER GROUP LEASING ¢ WINNER AUTO BODY
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QUALITY
AND VALUE.
IT’S AS
‘ IMPOII}\']I‘ANT
DIAMONDS
AS IN
ANYTHING
ELSE YOU
OWN.

Stuart Kingston
) FEW E L E R S

2010 Pennsylvania Ave., Wilm., DE 19806 » 302/652-7978 ¢ Mon - Fri 9:30 - 5:30  Sat 10-4

Exceptional Quality Transcripts

from

CORBETT & ASSOCIATES

ACCURATE - DEPENDABLE . PROFESSIONAL

Rapid Turnaround
Reporting for all Types of Legal Proceedings
Real-Time Reporting
Min-U-Script Free with All Transcripts
ASCII Disks on Request
Discovery ZX

In-House Videographers

Ellen Corbett Hannum, RPR, CM, CMR, President
Registered Professional Reporter

1400 FRENCH STREET, WILMINGTON, DELAWARE 19801

302-571-0510
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THE CHOICE
FOR SUCCESS
NOW COMESIN
A CHOICE OF FORMATS.

West's® United States Code
Annotated® is now available on
-easy-to-use CD-ROM. What's
more, it's complete with all the
features that make USCA the
number one source for federal law.

~ Soyou get all of USCA- on just

-two convenient compact discs.
Call 1-800-255-2549, ext.
7000 today for a no-obligation

demonstration in your office.

More ways towin

1993 WEST PUBLISHING
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Delaware’s annotated Rules,

now including the local Federal Rules.
Only from The Michie Company.

Er years, law offices all over the state have relied on Michie’s Delaware Code .
Annotated for the official, annotated court rules. Now, there’s even more to rely
on. Just published, Michie’s Delaware Rules Annotated consolidates the
Code’s official text and annotations for the Rules in one softbound volume.
Delaware Rules Annotated covers the Rules for all levels of the Delaware
judicial system, including Rules of Evidence and Rules of Criminal and Civil
Procedure. It also contains the Federal Rules of the Third District, the U.S.
District Court for Delaware, local U.S. Bankruptcy Rules, and Rules for 2254

and 2255 cases. With indexes for each set of
Rules as part of the portable single-volume
format, it’s perfect for pretrial research and
courtroom reference.

Semiannual updates put timely
law in your briefcase.

When the Rules change, rely on Delaware
Rules Annotated to keep you current. The
volume is updated semiannually and
replaced annually, with all changes
integrated into the text.

At just $45* per copy, shouldn’t your
briefcase contain a copy of Michie’s
Delaware Rules Annotated?

¥ DELAWARE
$45>(- P RuLES
ANNOTATED
Approximately 1500 pages, o
softbound, revised annually, Ly
supplemented semiannually o
©1993, The Michie Company e 5o

New editions and supplements
issued within 60 days of purchase
will be sent free of charge.
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: P.0.BOX7587 * CHARLOTTESVILLE, VA 22906-7587 * 1-800-562-1215 :
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' 30-Day Trial Offer:1 may return my purchase within 30 days without obligation l
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| return privileges. |
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E DITOR'S PAGE
DEDICATION

This issue is dedicated to all the women lawyers who were neither expected nor encouraged to
embark upon professional careers, but who believed that they could succeed despite adversity and
alter expectations as well. Thank you for your inspiration.

This issue is dedicated to all the women lawyers who were expected and encouraged to lead
professional lives, but were never prepared for the discrimination and harassment they had to face.
Thank you for your perseverance.

This issue is dedicated to all the women lawyers who dared to personalize the practice of law to
conform with their life styles. Thank you for your courage.

This issue is dedicated to all the women lawyers who skillfully pursue their profz:ssional careers,
and ably create and nurture the next generation. Thank you for your versatility.

This issue is dedicated to all those people who support, care for, and encourage women lawyers.
Thank you.

This issue is also dedicated to all those who read it. Thank you for your interest, whatever the
motive.

Cathy J. Testa, Issue Editor

Cathy Testa, who has so ably shepherded this issue on its long trek from oviginal conception to the
reality of print, practices law with the firm of Skadden, Arps, Slate, Meagher & Flom — W.EW.

a ~ THE 1993 JEEPs GRAND
1& #  CHEROKEE. A GREAT JEEP

Jeep Eagle

e

It's like no other Jeep vehicle ever before. This is the Jeep Grand Cherokee Limited. As rugged and tough as you'd expect any Jeep
Cherokee to be, yet as sporty and comfortable as you'd expect a sophlstlcated road car to feel. This is four-wheelmg inan entirely new
dxmens;on Here's why:

* The only 4x4 with a driver side air bag. ,
* Four-wheel! anti-lock brake system standard.

* Quadra-Trac® ali-the-time four-wheel drive standard.

¢ A 4.0 litre 190 horsepower engine standard; plus,

available 220 horsepower V8.
» Split-folding rear seat.

The 1993 Jeep Grand Cherokee Limited. it’s part of
a grand new tradition.

Jeep is a registered trademark of Chrysier Corporation. Buckle up for safety.

aom7esasss  IN THE GRAND TRADITION.
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ith the recent attention to the

increasing number of women

lawyers within the state and
nation, it is interesting to know that the
Delaware Bar’s first female members
joined its ranks not 20 or 30 years ago,
but 70 years ago — in 1923. The story
of these women is the story of the
Delaware Bar, its progress, changes,
and successes. In 1923 Evangilyn Barsky
and Sybil Ward

tions such as the League of Women
Voters, the American Association of
University Women, and the New
Century Club.6 During World War I, she
was a member of the women’s motor car
corps.” She was also active in politics.8
On July 1, 1935, she was appointed
Assistant City Solicitor and put in charge
of delinquent taxes. She was the first
Republican woman to receive such a

from Temple in 1931.13 Thereafter, she
opened her own law office in Wilming-
ton. In 1933; E. Ennalls Berl appointed
her Assistant City Solicitor in charge of
prosecution.}4 According to an article in
the News Journal, Mrs. Bodziak was the .
first woman prosecutor in Delaware.15

She served in this role until 1935.
Like her female predécessors, Mrs.
Bodziak was active in politics. She was
elected to the De-

became the first
female members
of the Delaware
Bar. Sybil Ward
was born in 1894
into a family of
lawyers. While
still in grade
school she decid-
ed that she too
would pursue a le-
gal career.! A grad-
uate of the Uni-
versity of Penn-
sylvania Law
School 2 Ms. Ward
settled into her
legal career and
became involved
in politics. From
1925 until 1929,
she represented
the twelfth Ward
as the first woman
elected to the
Wilmington City
Council.3 Shortly
after she died on
March 30, 1977,
Tom . Malone
wrote: “She was
proud of being
the first woman
lawyer in Dela-
ware, but insisted
there was nothing

elaware’s

First Women
Lawyers:

‘The Flow

of Accepta]oility

Jacqueline P. Paradee

strange about
it.”4 Many of the more senior members
of the bar recollect her performing title
searches for the family law firm Ward
and Gray, begun by her father Herbert
Ward; now Potter, Anderson and
Corroon. '

Evangelyn Barsky shared a passion for
law and politics similar to Ms. Ward’s.
Born and raised in Wilmington, she
graduated from Goucher, and received
her A.B. and LL.B. from the University
of Pennsylvania.5

Evangelyn was an active member of
the Delaware State and American Bar
Associations as well as non-legal associa-

political appointment.? Unfortunately,
her tenure was short-lived. Ms. Barsky
was killed in an automobile accident on
September 13, 1936.10

In 1926 Annie Saulsbury became the
third woman admitted to the Delaware
Bar. Litte is known about her career,
except that she did not practice in Dela-
ware. Five years later Marguerite
Hopkins Bodziak was admitted. She was
born in Elkton, Maryland on July 12,
1889.11 After graduating from Goldey
College in 1907, she took a job with the
law firm of Marvel, Marvel, Layton and
Hughes.12 She obtained her law degree

8 FAllL 1993

mocratic National
Committee by the
Delaware Demo-
cratic State Con-
vention and served
in that capacity from
1932 until 1944 .16
In 1936, having
served on the
national committee
of the Democratic
State Convention
for four years, she
was favored for the
congressional nomi-
nation on the
Democratic tick-
et.17 Several non-
partisan women’s
organizations urged
her to become a can-
didate 18

Eight years later
Mrs. Bodziak offer-
ed her services to
the Republican par-
ty and was quoted
in the News Journal
as saying, “I am
taking a walk. I
cannot go into the
voting booth and
vote the Republican
ticket yet pose as a
Democrat. I am not
a hypocrite.”1? The
author of the News
Journal article commented: “Mrs. Bod-
ziak has seen the vast danger in perpetu-
ating in power the New Deal and its phi-
losophy.”

In 1941, a fifth female was admitted
to the Delaware Bar. Roxana Cannon
Arsht was a 1939 graduate of the Uni--
versity ‘of Pennsylvania Law School. At
that time, a law school graduate interest-
ed in becoming a member of the Dela-
ware Bar was required to clerk with a law
firm. Her father received permission from
William S. Potter, Esquire, senior partner
at Ward and Gray (where Sybil Ward
worked as a title searcher) for his daugh-

I




ter to clerk in that office for no pay.

During her clerkship, Judge Arsht
studied for the Delaware Bar and met,
and eventually married, S. Samuel Arsht.
During their courtship, their respective
laws firms became embroiled in the
famous Coca-Cola case of the 1940’s.
This was the first time in Delaware’s his-

.

female pioneers, she simply states that she
became a lawyer to enable herself to be a
useful member of society, unaware that
she was blazing a path for others.
Delaware’s first woman to be named a
judge on the Third Circuit Court of
Appeals entered the practice of law in
1965. Jane Roth, a graduate of Harvard

Evangilyn
Barsl:zy
<

In her junior year in college, Judge
Roth spent a year abroad in Paris. While
there, she visited England and toured
the British courts and observed a trial.
The plaintiff was a handyman who, while
cleaning an attic window, fell several
floors to the ground. The fall severely
injured his leg. The issue before the
court was whether the window frame has
been damaged by bombs during World
War II, or whether the handyman had
been was careless. Had his disability been
caused by wartime damage, he-would
have received only national health bene-
fits. Judge Roth recalls that as she lis-
tened to the parties’ arguments, she felt
a surge of interest, and began to consid-
er law school.

At the age of twenty-six, Judge Roth
entered Harvard Law. She was one of
twenty-five women in a class of more
than five hundred students. During the
carly 1960s, there was a professor of

tory that two law firms addressed an eth-
ical conflict stemming from married
lawyers. Ward and Gray decided that
Roxana should not work on that case in
light of her relationship with Sam Arsht.

After passing the Delaware Bar,
Roxana applied for jobs all over town,
but did not get one positive response.
Absent the opportunity to serve, she
busied herself as a wife, a community
leader, and a mother.

In 1962 Sam Arsht was approached by
Judge Melson, Sr. who asked whether
Sam was willing to “donate his wife to the
Family Court” and she began her career
as an unpaid Master. In the early years of
Judge Arsht’s career, the Family Court
dealt primarily with delinquencies, assault
and battery, and domestic disputes. In
1971, after nine years as Master, Roxana
Arsht was appointed a judge of the Family
Court. Throughout her term, Judge
Arsht watched the Family Court’s respon-
sibilities and jurisdiction expand into the
areas with which we are now familiar.

Judge Arsht retired in 1983. Although
thought of today as one of Delaware’s

property at Harvard Law School who

School, was influenced by two different
sources. The first, and most obvious, was
her father, Robert Richards. As the
daughter of one of Delaware’s leading
lawyers of the 1950s and 1960s, Judge
Roth was exposed to the courtroom at an
early age. However, it was a case she
observed in England that made the great-
est impression upon her. Judge Roth re-
counts the story with such vivid clarity
that it is no wonder she became a lawyer.
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had a practice called “ladies day”. Ac-
cording to Judge Roth, this professor
refused to call on women in his class
except two days a year. On these two
days, the women were required to field
his endless questions before the class.
After graduation from she became an
associate at Richards, Layton & Finger.
In the early days of her career, it was
decided that, since she was a woman, she
would be well-suited to domestic issues.




She found her niche, however, in medical
malpractice. She recalls one malpractice
case involving notorious Philadelphia
lawyer. Unnerved by a female adversary,
he became belligerent and abusive. At
one point during the trial, after three of
Judge Roth’s objections to the same
statement were sustained, he turned to
Judge Roth and shouted, “Stop yelling at
me like a fishwife.” Undismayed by these
histrionics, Judge Roth methodically pur-
sued the issues and won.

Eight years of practice and two chil-
dren later, Judge Roth became the first
female partnér of a law firm in Delaware,
even though she had been told when she
started that a woman would never make
partner. When asked of her impact upon
today’s generation she stated: “I think I
knew that if I did not do a specific task
well it might be said I didn’t do it well
because I was woman, and women
shouldn’t be doing this kind of work. I
think in many cases I worked twice as
hard because if I messed up, some of the
men attorneys in time would say, ‘You
see, that’s what happens when you let a
woman do the work.” So it provided a
certain amount of impetus. There have
been times when I’ve really felt proud
that T . . : have made men lawyers think
better of women lawyers because I've
done the job and I have done it well.”

Three years after Judge Roth joined
the Delaware Bar, Delaware’s second
female member of the judiciary, the
Honorable Helen S. Balick, became a
member. After graduating from high
school, Judge Balick went to work in a
Pennsylvania law office as a secretary.
She married a man who persuaded her
to go to the law school. At his insistence,
Judge Balick applied to the Bar Ex-

aminers in Pennsylvania, who agreed to -

let her take the graduate record examina-
tion and three area tests as a substitute
for a college diploma. She passed the
two day examination, applied to The
Dickinson School of Law, and was ac-
cepted. However, she decided not to
attend. Two years later her first husband
died. Judge Balick then decided to enter
Dickinson with the class of 1963. In
June, 1967 she married the Honorable
Bernard Balick.

After graduating from law school,
Judge Balick was admitted to the Penn-
sylvania Bar. Shortly thereafter, she
attempted to register with the Delaware
Bar, but was refused registration because
she did not have an undergraduate
degree. She was given the alternative of
examinations at the University of Dela-

ware. After hours of examinations in
English Composition, Literature, Amer-
ican and British History, and French, she
petitioned the Supreme Court for per-
mission to take the Delaware Bar Exam-
ination. In March, 1969, she became
their tenth- woman admitted to the
Delaware Bar.

From 1966 until 1968, Judge Balick
was employed at the Girard Trust Bank
as a probate administrator. In 1968, she
left Girard to serve her required clerkship
at the Community Legal Aid Society as
an unpaid intern. Thereafter, she became
a Legal Aid staff attorney. She recalls: “I
interviewed a client, who had some kind
of landlord-tenant problem, obviously a
tenant, and I was able to resolve it.
When he got up to go, he said, ‘Well,
thank you very much, ma’am, but when
do I get to see the lawyer?’” Judge
Balick left Legal Aid in September of
1971 and served as a Master in Family
Court until April, 1974, when she was
offered the position of Bankruptcy
Judge /U.S. Magistrate for the District
of Delaware. Since 1980, she has served
as the only bankruptcy judge in the
Delaware district.

When asked how the 1960s influ-
enced her career, Judge Balick com-
mented that at that time, most large
organizations-were eager to hire women.
When she worked at Girard Trust Bank
in the mid-1960s, she was the only
woman in the trust department and the
probate administration division. During
these pioneer days, Judge Balick recalls
feeling a sense of responsibility not only
to other women but to society in gener-
al. Judge Balick’s commission in the
Bankruptcy Court expires in 1999, and
she is looking forward to retirement.

The 1970s brought more women to
the Delaware Bar with the opportunity to
make greater inroads for the woman of
today. Although women had béen mem-
bers of the Delaware Bar in New Castle
county since 1923, it was not until 1970
that Sussex County received its first
female attorney, the Honorable Battle
Robinson. After graduating from law
school in 1963, Judge Robinson worked
for seven years in the Justice Department
in Washington, D.C., before marrying
and moving to Sussex County, Delaware
in 1970. When Judge Robinson gave
birth to her first child in 1972, the
Delaware State Bar Association sent her
roses with a card to “the first lawyer in
Sussex County ever to have a baby.”

Before entering private practice,
Judge Robinson worked for the General
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Assembly. She later practiced with
Wilson, Halbrook & Bayard until she
went to the Governor’s office as Gov-
ernor du Pont’s assistant legal counsel.
She ran for Lieutenant Governor in
1984 and lost. In 1985 she was appoint-
ed a Judge of the Family Court in Sussex
County. Two years ago she took part in
another first in Sussex County history: a
female attorney for the plaintiff and a
female attorney for the defendant argued
a case before the presiding female judge.

When asked how the 1960s affected
her career,Judge Robinson stated: “I
think coming along in the 1960s, going
to law school in the 1960s, I had a high
motivation for public service, for using
the law to benefit people. I had a much
more public law and public service
approach. I think I had that earlier, but
maybe that’s part of the reason I got
interested in the law. I think in the
1960s there was a lot of emphasis on
that . . . if you want to change the world,
you get to be a lawyer and that’s how
you use the law.”

Judge Robinson’s commitment to
government service was shared by
Christine McDermott who became a
member of the Delaware Bar in 1972.
Ms. McDermott experience a close rela-
tion of the infamous Harvard “ladies day”
at the Dickinson School of Law, where
women students were called upon for
cases in which women were defendants or
victims, particularly rape cases. After clerk-
ing during her law school summers with
the law firm of Cooch & Taylor, Ms.
McDermott accepted a position at the
City Solicitor’s Office, where she worked
on civil issues, zoning, and the desegrega-
tion case, Evans & Buchanan.

After a year with the City Solicitor’s
Office, she moved into criminal prosecu-
tion, despite warnings that “girls can’t do
that”. Eventually, she became chief pros-
ecutor, 3, position she held until 1976,
when Governor Tribbett asked her to
run the Delaware Agency to Reduce
Crime. She headed the Agency (now
known as the Criminal Justice Council)
until 1981, and thereafter taught at the
University of Delaware for three years.
From 1985, to 1988, she directed the
private, non-profit Delaware Council on
Crime and Justice. In 1988, she was
offered the opportunity to run Delaware
Volunteer Legal Services, which later
merged with the Civil Clinic of Widener
University School of Law. She now also
serves as a visiting associate professor at
Widener, “thus fulfilling my grandmoth-
er’s prophecy that I would always have
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teaching on which to fall back”.

When asked whether the women’s
movement of the 1960s and the deseg-
regation movement of the 1950 and
1960s affected her career, Ms. McDer-
mott replied that when she was in col-
lege, she wrote a paper for her history
class on desegregation in Delaware, and
learned about Louis Redding, the first
black lawyer in Delaware and the only
one until the 1950s. Mr. Redding’s
work and Ms. McDermott’s experiences
as an elementary school student in a
desegregated Delaware school in the
1950s motivated her to pursue a legal
career. As one of the few women litiga-
tors in Wilmington in the early 1970s,
there were times when the lack of cama-
raderie created a sense of loneliness, but
she recognized that her perseverance as
one of Delaware’s first female prosecu-
tors opened the way of women who
would follow her.

The first woman lawyer appointed to
the Delaware Superior Court was the
Honorable Susan C. Del Pesco. Judge
Del Pesco became a member of the bar
in 1975. She began her career with the
law firm of Schnee and Castle. Shortly
after Governor Michael Castle became
Lieutenant Governor the remaining
attorneys from Schnee and Castle joined
Prickett, Jones, Elliott, Kristol & Schnee.
Two years later Judge Del Pesco became

‘a partner. In 1988 she was appointed

Judge of the Superior Court.

Judge Del Pesco grew up at a time
when conventional wisdom taught a
woman not to work, but if forced to do
so, to become a nurse, a secretary, or a
teacher. The 1970s brought opportuni-
ties for women who were entering the
legal profession. Although she felt a
sense of isolation as one of Delaware’s
few womern attorneys she recalls that she
was considered intellectually equal to her
male peers. Intellectual equality, howev-
er, does not necessarily mean total equal-
ity: “I don’t know that we should resist
the notion that we’re different. And I
think in understanding that there are dif-
ferences we can also understand the
qualities that each sex has a result of
those differences and learn to use those
strengths effectively.”

As Judges Del Pesco and Robinson
entered the profession in the 1970s in
Wilmington and Georgetown, respective-
ly, female lawyers trickled into Kent
County as well. By the late 1970s there
were four women lawyers practicing in
Dover. Carol Braverman was one of the
first, and the first woman in Dover to

become a name partner. She became a
member of the Bar in 1979. Although
she felt isolated as one of the first female
attorneys in Dover, she remembers that
her peers were helpful mentors. How-
ever, she felt that she had to do every-
thing twice as well because she was a
woman. She initially performed domes-
tic, bankruptcy, and collection work
because women were not perceived as
capable of effectively advising male
clients. In 1988, when the firm with
which she has been associated dissolved,
she and her current partners formed the
partnership that is today Twilley, Street,
Rich, & Braverman.

By the end of the 1970s, women’s
roles in the Delaware Bar has changed
remarkably. From the earlier experiences
of Judges Arsht, Roth, and Balick. to the
experiences of Judges Del Pesco and
Judge Robinson, Christine McDermott,
and Carol Braverman, the curiosity that
women created and the cynicism of male
practitioners when women first entered
the profession had decreased. Their con-
tribution succeeded in making women
integral members of bench and bar.
Through their leadership, perserverence,
and hard work, they have established a
legacy of which Delaware can be proud.

* k&
Constraints of space make it impossible to
include the anthor’s extensive footnotes,
but the numbers to these footnotes appear.
The full footnotes will be available upon
request to the offices of this magazine.

Jacqueline Paradee is & member of the
Women In The Law Section of the Dela-
ware State Bar Association, and is an
attorney for the Delaware General Assem-
bly House of Representatives. *
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LAURA A. OTTEN

PATRICIA C. HANNIGAN

Preliminary Findings of the
1992 Delaware Lawyer
Satisfaction Survey

Women attorneys

tend to be left out of the
rosier aspects of the picture.
Among other things, they
earn significantly less than
their male counterparts,
although they put in the
same hours in the same
kinds of workplaces. It has
heen suggested that the dif-
ferences in income between
men and women will dis-
appear over time, as women
become more senior in their
workplaces. But such a
change is not yet evident

when the effect of seniority |

is removed, by comparing
women only against men
who have graduated from
law school more recently.

of the American Bar Association

(A.B.A.) published a report entitled,
“The State of The Legal Profession.”
This report discussed the results of a
lengthy and comprehensive national sur-
vey conducted on a carefully selected rep-
resentative sample of over 1000 lawyers.
The disturbing results showed broad dis-
satisfaction within the profession.

In an effort to see whether and to
what extent members of the profession
in Delaware face such problems, the
Women And The Law Section, with the
imprimatur of the Bar Association
Executive Committee, sought the ser-
vices of Dr. Laura A. Otten, a sociologist
at La Salle University, to conduct a
scaled-down version of the survey
among members of the Delaware Bar.
The abbreviated questionnaire was dis-
tributed in the February issue of In Re:,
and all members of the Delaware Bar
were encouraged to respond. In most

[ n 1990, the Young Lawyers Division

cases, questions were taken verbatim

from the A.B.A. survey, to permit direct
comparison of the Delaware responses to
the national results.

Of the approximately 1800 current
members of the Delaware Bar, 277 (15%)
returned completed questionnaires.
Representative of the Delaware Bar?

The extent to which the survey respon-
dents are representative of the Delaware
Bar as a whole governs the extent to
which generalizations from their responses

-are valid. Accordingly, we look first to see

how representative the respondents were.
The statistics reported here describing the
membership of the Delaware Bar were
provided by the Delaware State Bar
Associaton (D.S.B.A.).

Although more than two thirds of the
respondents were male (68%), the pro-
portion of female attorneys responding
(32%) was higher than at the Bar asa
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whole, where only about 21% of the
membership is female. Nearly all the re-
spondents were white (97%), which like-
ly reflects the Bar as a whole,! but which
unfortunately precludes the possibility of
making any meaningful comparisons of
responses by race.2 The respondents
tended to be among the younger mem-
bers of the Bar; although they ranged in
age from 26 to 84, the median3 age was
40. And although the year of graduation
from law school ranged from 1933 to
1991, the median year was 1980, with
the single largest group graduating in
1989. Although the D.S.B.A. keeps no
record of practitioners’ ages, the infor-
mation available on year of graduation of
members of the Delaware Bar is quite
similar to that of the survey respondents:
31% of the Delaware Bar graduated from
law school in 1985 or later; 34% gradu-
ated between 1975 and 1984; and 34%
graduated before 1975.

By far the largest number of respon-
dents worked in New Castle County
(84%), which is consistent with the Bar
as a whole (86%). Most worked at law
firms (72%): 41% were partners and 30%
were associates. Only 11% worked for
corporatons, 9% for a government, and
4% for courts. These statistics, too, are
generally consistent with the Bar as a
whole, where 13% work for a corpora-
tion, 12% for a government and 75% are
in private practice.

Seven judges (4%) were among the
respondents, whereas judges make up 3%
of the Bar as a whole.

In summary then, aside from the fact
that women attorneys were overrepre-
sented, respondents tended to be gener-
ally representative of the Delaware Bar as
a whole,? in age, county of practice, and
type of practice.

As a result of the overrepresentation
of women among the respondents, one
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should use caution when comparing the
responses of men and women. One par-
ticular note about the comparison of
men and women respondents: because
99% of the women respondents graduat-
ed from law school after 1967, it would
be easy to confuse the effects of gender
with the effects of seniority. It would be
expected that those who graduated earli-
er than 1967, as a group, would have
higher status, higher income, would
more likely be partners, etc. than would
those who graduated more recently. Re-
sults which show that men respondents
have a significantly higher income than
women respondents, for example, might
simply reflect the fact that men have
been at the bar longer and should thus
be expected to have higher incomes. In
an effort to remove this effect of seniori-
ty, the analysis employed a technique
used by the A.B.A. in reporting the
national survey results. In the compari-
son between women and men attorneys,
a separate analysis was performed for
those who graduated since 1967, elimi-
nating the almost entirely male segment
who, having been at the bar longer,
would be expected to be at the top of
their profession.5 Thus, to return to the
illustration above, when the results show
that of those who graduated from law
school in 1968 or later, women report sig-
nificantly lower incomes, it is clear that the
explanation is not simply that men have
been at the bar longer.

This is, however, when all is said and
done, not a carefully selected random
sample. Limited resources precluded a
study of that scale, although it is hoped
that the D.S.B.A. might consider funding
such an effort in the future. This report
should be viewed as a glimpse, substan-
tially less subjective than has been avail-
able in the'past, but nevertheless as seen
through a glass indistinctly, if not darkly.

In order for the reader fairly to under-
stand the survey results, one definitional
issue must be highlighted. “Significance”
is a term of art in the statistics context. It
means that the likelihood of getting the
results one sees &y chance is less than 5%.
Put another way, it means that it is 95%
likely that the results genuinely reflect
some underlying relationship, and that
they are not just random. For example,
where it is reported that “government
lawyers were significantly more likely
than others to describe their jobs as hold-
ing great intellectual challenge”; there is
2 95% chance that the difference between
respondents employed by a government
and others on this issue is #oz a chance

outcome, but shows a genuine effect of
type of employment on the attorney’s
opinion regarding the extent of intellec-
tual challenge the job presents. The word

“significant” appears repeatedly in the -

following report, and always refers to the
“95% to 5%” probability scheme
described here. It does not refer to sub-
stantive significance, which is a complete-
ly separate matter.

A final note of caution: statistics reveal
much about patterns of behavior in
groups, but nothing about individuals.

Women
respondents
were more likely
to have been in
the top 5 to 10%
of their law
school class than

were men.

The results reported here may or may
not be consistent with your personal
observations. This report is meant to
open a door, to pique questions and
comment. It is in this spirit that the fol-
lowing analysis is presented for your
review.
Survey Results
History at the Bar, Status and Income
Most respondents (70%) had worked
for only one or two employers since
entering the bar. Of respondents in law
firms, as was true with the A.B.A. results,
men were significantly® more likely to be
partners than women, and the reverse
was true regarding associates. This pat-
tern remained evident even when
respondents who had graduated from
law school in 1968 or later were ana-
lyzed separately, eliminating much of the
effect of seniority. Consistent with this
difference in status, men reported signifi-
cantly more often than women that they
had considerable control over the selec-
tion of cases and considerable input into
management decisions. Again, this dif-
ference persisted even when only those
graduating since 1967 were examined.
The difference, thus, is not due simply to
the fact that male attorneys have gained
a more senior status in the profession by
virtue of having been admitted longer.
Respondents’ median annual income
was between $65,000 and $85,000,
although 15% reported an income over
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$165,000. Less than 1% reported an
income under $25,000. There was a sig-
nificant difference between men and
women with respect to income: only one
percent of the women respondents re-
ported an income over $125,000, where-
as women were twice as likely as men to
report an income at the low end of the
scale (under $65,000). Again, this pattern
was observed even when men and women
graduating since 1967 were examined
separately. The same pattern emerged in
the A.B.A. survey results, leading those
authors to comment that “women con-
tinue to be far worse off financially than
their male colleagues in most positions.”
Government attorneys were significantly
more likely than others to report being at
the lower end of the pay scale. This pat-
tern did not vary by gender. Attorneys
with firms were more likely to report
income at the high end of the scale.

Over 70% of respondents believed that
the financial rewards of their jobs were
great, but conversely, nearly 30% believed
the opposite. This latter group was com-
posed principally of government attorneys.

‘Women respondents were more likely
to have been in the top 5 to 10% of their
law school class (42%) than were men
(18% of the men respondents as a group,
28% of those graduating after 1967),
although the difference was not statisti-
cally significant.

Time At Work

Respondents reported that they
worked up to 75 hours per week, with an
average of 50 hours. There was no signifi-
cant difference between men and women
in the number of hours worked. Not sur-
prisingly, those who worked more than
50 hours per week were significantly more
likely to find the number of hours worked
to be unattractive. Fortytwo percent .of
respondents believed they do not have
enough time to spend with their families,
and even more (54%) felt they do not
have enough time for themselves. At-
torneys with firms were significantly more
likely to report insufficient time for them-
selves and for their families than were
attorneys with the government; attorneys
with businesses or corporations fell
between the other two groups.

As was true with the A.B.A. results,
there was no significant difference
between men and women respondents

‘on these items, The widespread com-

plaints about lack of time for themselves
and their families led the authors of the
A.B.A. survey to identify a “time
famine” from which the profession suf-
fers, and to call it “an issue of major con-




cern” and a serious source of dissatisfac-
tion among attorneys.
Job Satisfaction

Most respondents reported general
job satisfaction; 45% said they were very
satisfied with their jobs and 39% said
they were somewhat satisfied. This result
is higher than the response to the na-
tional survey, which showed 33% and
43% respectively. It is also true regardless
of the respondent’s gender or type of
employment. Nearly 90% reported that
the intellectual challenge of their work
was great. This is consistent with the
national survey, where the authors found
that intellectual stimulaton is by far the
single most important reason why people
choose the practice of law as a profes-
sion. Interestingly, government lawyers
were significantly more likely than others
to describe their jobs as providing great
intellectual challenge.

Although job satisfaction as reported
on a general question was quite high,
the picture was somewhat less clear when
respondents were asked specific ques-
tions about their workplaces. Only about
half the respondents (52%) thought their
employers were very supportive of men
attorneys, and even fewer (44%) thought
their employers were very supportive of
women attorneys. There was a significant
difference between men and women on
this issue, men being more likely to
report that their employers were sup-
portive of women attorneys than were
women themselves. This was true
regardless of whether the group as a
whole was examined or only those grad-
vating since 1967. Similarly, although
most male respondents (65%) considered
their offices definitely to be good places
for women to work, women themselves
were significantly less likely to think so.
(only 35%). On the other hand, fewer
than two-thirds of the respondents
thought their offices was definitely a
good places for either male (62%) or
female (56%) attorneys to work.
Workplace Atmosphere

Thirty-two percent of respondents
reported political intrigue and backbiting

in their place of employment. Only 6% -

reported minimal pressure or tension on
the job; 31% reported just the opposite.
Only 38% of the respondents reported
having had a mentor. Interestingly, wo-
men were significantly more likely than
men to report such an experience, al-
though that gender difference disap-
peared when considering the experiences
only of men and women graduating
since 1967. These results suggest that

the mentoring phenomenon has become
equally available (or unavailable) to wo-
men and men in the more-or-less recent
past. Almost all of the mentors were
male, only 4% reporting a female men-
tor. This is not surprising, given the
comparatively small number of senior
women attorneys at the bar.

Fewer than one-third of the respon-
dents reported receiving frequent in-
struction, training, or even feedback
from superiors.

Most respondents (85%) reported that
racial bias was not evident in their work
place, although women were significantly
more likely than men to perceive such
bias. On the other hand, 15% report
racial bias suggests cause for concern in a
bar where many attorneys rarely have the
opportunity to see certain types of racial
bias, since they rarely interact with (or
perhaps even see) minority attorneys.
Unfortunately, because of the small num-
ber of respondents who are members of
minority groups, it was not possible to
explore whether minority attorneys
themselves have a different view of this
issue than do white attorneys.

Somewhat surprisingly, only half the
respondents reported being encouraged
to do pro bono work.

Opportunities

Most respondents (80%) reported a
perception that their opportunities for
professional development were very
good, although women were significant-
ly less likely than men to feel so. This dif-
ference was true even when looking only
at those who graduated since 1967, sug-
gesting that it reflects the effect of gen-
der more than the effect of seniority at
the bar. Most respondents believed that
their opportunities for advancement
were good (61%), and that advancement
is determined more by the quality than
the quandty of one’s work (58%). How-
ever, a troubling minority (25%) felt that
quantity was more important than quali-
ty in their place of employment. The vast
majority of respondents (84%) reported
that the atmosphere of their workplaces
was warm and personal, and that they
were respected and treated as profession-
al colleagues by their superiors (77%)
and peers (88%). .

Approximately 70% of respondents
thought their employers treated men
and women attorneys equally in giving
them independent responsibility and
equal opportunities for advancement,
although women were significantly less
likely than men to report that. This gen-
der difference in perception existed both

14 FALL 1993

for the sample as a whole and for the
post-1967 graduates alone. Indeed, 11%
of respondents reported that their
employers definitely gave men more
opportunity and 8% said their employers
definitely gave men more independent
responsibility. The perception appears
even more acute among those graduat-
ing since 1967, although 30% chose not
to answer these questions. Only about
one-half of the respondents who gradu-
ated from law school since 1967 believed
that opportunities for promotion, in-
volvement in firm management, better
job assignments, litigation work, and
compensation were equal for men and
women. Among the half who reported a
difference, far more thought these
opportunities were better for men than
for women, and women significantly
more often than men reported this. In
general, women tended to think oppor-
tunities were better for men, men tended
to think opportunities were equal,.and
virtually no one thought that women
had better opportunities.

Respondents reported no differences
between women and men attorneys at
the same level of experience in attracting
or keeping clients, although again,
approximately one-third of the respon-
dents skippéd this question.
Professionalism

What has come locally to be called
the “Delaware Lawyer” ethic was appar-
ent: 80% reported that their colleagues
tended to be courteous to opposing
counsel, although lawyers working for
the government were significantly less
likely than others to report this. Com-
parison to the A.B.A. results on this item
is difficult, because the national study
reported this issue in a different way. In
the national study, half the respondents
reported that they “sometimes” saw lack
of cqurtesy among attorneys, and a re-
markable 23% reported observing such
behavior “often”. Such behavior was
“rarely” or “never” seen only by a total
of 23% of the national sample. :

Although measured somewhat differ-
ently, these response patterns certainly
suggest a genuinely different perception
of the level of courtesy among members
of the bar by the Delaware respondents
as opposed to the national survey re-
spondents.

Sexual Harassment :

Women were significantly more likely
than men to have witnessed, or been a vic-
tim of, sexual teasing, and to report “other”
types of sexual harassment.- On the other
hand, most respondents (73% to 92%,

”




depending on the question) reported not
having seen or experienced sexual harass-
ment in the workplace at all. Fourteen
women and one man (5%) reported having
been victims of such harassment. (The lone
male respondent volunteered his answer
notwithstanding -the fact that the question
was actually worded for women. If the
question had not been sex-specific, perhaps
more men would have answered it.) Al-
though more women than men reported
having seen unwanted pressure for dates,
unwanted sexual looks or gestures, and
unwanted deliberate touching, leaning over
or cornering, the differences between the
sexes were not statistically significant on
those measures.

Respondents were asked about the
interview process the last time they inter-
viewed for a job. While not necessarily
indicative of sexual harassment, women
were significantly more likely than men to
have been asked about their marital status
and ¢heir family plans, although there was
no significant difference between the
sexes on whether they were asked about
their commitment to a full time career or
about their spouses’ (or significant oth-
ers’) feelings about their career plans or
goals. When the responses of men and
women admitted since 1967 were com-
pared on these items, they only significant
difference was that women remained
more likely than men to have been asked
about family plans, suggesting that, over
time, the questions about marital status
have been culled from interviewers’ lLists.
Questioning women about family plans
apparently remains more common than
questioning men about this issue.
Treatment By Judges

Men respondents were significantly
more likely to report a perception that
judges treat men and women attorneys
equally: 46% of the men, as compared to
only 16% of the women, thought that
was generally the case, although even
60% of the women thought that was true
most of the time. Only 2% of the men
thought judges treated men better,
whereas 17% of the women thought so.
Parental Leave

Women were significantly more likely
than men to have taken parental leave,
although the total number of respon-
dents reporting such leave was only 37.
Of these, approximately 25% reported
that their leave-taking resulted in loss of
opportunity for quality assignments, per-
manent reassignment of job responsibili-
ties and client matters, and loss of client
‘or colleague respect. This report of rather
substantial impact on one’s career as a
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result of taking parental leave is consider-
ably higher than that reported in the
A.B.A’s natonal survey, where the pro-
portion of respondents reporting such
effects ranged from 11% to 18%. On the
other hand, it may be unwise to read too
much into a report of only 37 people.
Summary and Conclusion

Remembering the caveats mentioned
earlier about the fact that the respon-
dents were not a truly representative
sample of the Delaware Bar, there are
nonetheless some interesting conclusions

This report
should be
viewed as a
glimpse,
substantially
less subjective
than has been
available in the
past, but never-
theless as seen
through a glass
indistinctly, |
if not darkly.

to be drawn from the survey results.

The good news is that the vast major-
ity of respondents reported general job
satisfaction. Their work is intellectually
challenging, they feel they have opportu-
nities for professional development and
advancement, their workplaces are warm
and personal, they are treated as profes-
sional colleagues by their peers, and they
tend to be very well remunerated. The -
bad news is that they spend a great deal
of time at work, they feel they are short-
changing their private lives, their em-
ployers are not very supportive of them,
and the quantity of their work is often
more important than the quality.

Women attorneys tend to be left out
of the rosier aspects of the picture.
Among other things, they earn signifi-
cantly less than their male counterparts,
although they put in the same hours in
the same kinds of workplaces. It has
been suggested that the differences in
income between men and women will

' (Continued on page 35)
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Many women and

minorities encounter the
glass ceiling in the course

of their careers, but
choose not to seek to

enforce their civil rights.

haps mindless, dis-
crimination against
women results. It is
largely irrelevant
that the discrimina-
tion is not a result
of true animus but
simply an uninten-
tional outgrowth of
“mentoring” or the
firm’s longstanding
decision-making
process. The result
undoubtedly is a
contnbutmg factor to the “Glass Ceil-
ing” that professional women en-
counter. A few recent cases, in which
professional women in legal and non-
legal career fields have sued, illustrate
how allegations of discrimination may
result from subjective employment
decisions.

Accounting Firm:

Ms. Ann B. Hopkins began working
for Price Waterhouse in August 1978 asa
manager in the firm’s Washington Office
of Government Services.! In 1982, the
partners in that office nominated her for
partnership. She was the only woman
among eighty-eight candidates nominat-
ed. She had been exceptionally successful
in garnering business for the firm and had
billed more hours than any other candi-
date under consideration. In spite of her
qualifications, Ms. Hopkins was among
twenty candidates placed on hold for
reconsideration the following year.
Various partners’ comments ‘about Ms.
Hopkins during the evaluation process
included complaints about her “interper-
sonal skills,” her supposedly aggressive or
“macho™ personality and her use of pro-
fanity. After her parmership was placed on
hold, she was advised to “walk more femi-
ninely, talk more femininely, dress more
femininely, wear makeup, have her hair
styled and wear jewelry.”2 Four months
later, Ms. Hopkins was not renominated
for partnership. Although she was told
that she could remain with the firm, it was
customary for a candidate rejected for
partnership to leave. Ms. Hopkins left the
firm and set up her own consulting firm.
She then brought suit against Price
Waterhouse for discrimination.

The district court found that a prima
Sacie case of sex discrimination was
established: She was qualified, she was
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rejected, and the firm continued to seck
partners with her qualifications.3 The
district court found that Price Water-
house had discriminated against Hopkins
by maintaining an evaluation process
that allowed unconscious stereotyping, to
be play a determinative role.

Although the stereotyping by
individual partners may have been
unconscious on their part,the
maintenance of a system that gave
weight to such biased criticisms
was a conscious act of the partner-
ship as a whole. There is no direct
evidence of any determined pur-
pose to matliciously discriminate
against women but plaintiff ap-
pears to have been the victim of
“omissive and subtle” discrimina-
tion created by a system that made
evaluations based on “outmoded
attitudes” determinative.
Nevertheless, the district court did

not find constructive discharge, ruling
that Ms. Hopkins® departure was due
neither to intolerable working conditions
nor to aggravating circumstances such as
undue humiliation. Price Waterhouse
appealed the district court’s finding of
discrimination. Ms. Hopkins appealed
the finding of no constructive discharge.
On appeal Price Waterhouse chal-
lenged a determination of liability
absent intent — only “unconscious”
sexual stereotyping had occurred. The
Court of Appeals found that blatant or
calculated discrimination was #ot neces-
sary. “Unwitting or ingrained bias is no
less injurious or worthy of eradication.”
The court cited Lynn v. Regents of
University of California, 656 F.2d 1337
(9th Cir. 1981), cert. denied, 459 U.S.
823, 103 S. Ct. 823,74 L. Ed. 2d 59
(1982), in which
the Ninth Circuit observed that it
was once accepted wisdom that
women were unfit to vote, practice
law, or undertake professional ca-
reers. These beliefs were no less
pernicious merely because those
subscribing to them may not have
suspected their own discriminatory
attitudes. Today, “[o]ther concepts
reflect a discriminatory attitude
more subtly; the subtlety does not
however, make the impact less sig-
nificant or less unlawful. It serves
only to make the courts’ task of
scrutinizing attitudes and motiva-
tion, in order to determine the true
reason for employment decisions,
more exacting”.5
It was also irrelevant that some of the

remarks critical of Hopkins were made by
her supporters. These comments still
reflected stereotypical thinking: “Stereo-
typical attitudes that sometimes work to
the advantage of women . . . are no less
the product of archaic thinking than those
attitudes that disadvantage women.”6

On the issue of constructive dis-
charge, the court found that the failure
to be renominated would have been
viewed by any reasonable senior manager
as a career-ending action amounting to
constructive discharge.” i

This opinion was upheld by the Su-
preme Court but remanded on the issue
of proof of nondiscriminatory mo-
tivation.8 On remand the district court
ordered Price Waterhouse to admit Ms.
Hopkins as a partner and awarded her
$371,000 in back pay.?

The lesson to be learned from Hopkins
is that in order to avoid allegations of dis-
crimination, a firm or company must
ensure that the performance appraisal pro-
cess considers only those abilities relevant
to performance, and filters out criticisms
based on stereotypical attitudes.

Law Firm:

In 1983, Ms. Nancy Ezold1? went to
work for a major Philadelphia law firm in
the litigation department. For the next
five years, she was assigned small, non-
complex cases. When evaluated, Ms.

Ezold was criticized for a lack of experi-.

ence in complex cases. Her legal work
was otherwise exemplary and she re-
ceived praise from partners working with
her. When time came for her to be con-
sidered for partnership, the firm refused
to make her a partner in commercial liti-
gation, “because too many partners did
not believe she had sufficient legal ana-
lytical ability to handle complex legal
issues.”!l She was also criticized for
being aggressive, while at the same time
her male peers were criticized for nonag-
gression. She was also criticized for
being too much concerned with “wo-
men’s issues,” while an instance of sexual
harassment by a male peer was not wor-
thy of mention to the committee that
was evaluating associates.12 Instead of
offering her a partnership in commercial
litigation, the firm offered her a position
as a partner in domestic relations litiga-
tion after one year’s experience in that
branch of the law.

Ms. Ezold left the firm and sued her
former employer for discrimination. After
a review of evaluations of male associates
who were offered partnerships, the court
found that the firm discriminated in fail-
ing to promote Ms. Ezold while promot-
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ing men who had received similar or less
favorable evaluations. The court found
no constructive discharge, however,
holding that to establish constructive dis-
charge, the plaintiff must demonstrate
that the employer knowingly permitted
conditions of discrimination under which
a reasonable person would feel competled
to resign. Ms. Ezold’s subjective prefer-
ence for one partnership specialty over
another was not deemed to warrant find-

. ing constructive discharge.13

On appeal, the United States Court
of Appeals for the Third Circuit over-
turned the district court decision.}4 It
found that Ms. Ezold’s evaluations for
legal analytical ability were less favorable
than those of male counterparts who
were offered partnerships, and it held
that the district court had improperly
substituted its subjective judgment for
that of the partners who had determined
that a certain level of legal analytical abil-
ity was a requirement for partnership.

While the Court of Appeals noted

This Court has recognized that
when an employer discriminatorily
denies training and support, the
employer may not then disfavor
the plaintiff because her perfor-
mance is affected by lack of oppor-
tunity.15

it found that the lack of referral of com-
plex cases was due not to sex discrimina-
tion but to the assigning partner’s per-
ceptions of her legal abilities.

To avoid allegations of discrimina-
tion, assignments of training and experi-
ence opportunities could be made in
accordance with a objective rotating
schedule. If subjective decisions are
required, care must be taken that per-
sonal prejudices arising from impermissi-
ble biases do not result assignments
being made in a discriminatory way.
Brokerage: .

Theresa M. Contardo!0 had filed a
complaint alleging discriminatory hiring
to force a major brokerage firm to hire
her. She prevailed and was hired. She
proceeded to do well and received many
compliments on her work. She also
earned special awards. Yet she found that
she was not getting the account referrals
from retiring brokers that her male peers
enjoyed, nor was she getting the same
opportunity to participate in the place-
ment of tax-sheltered real estate partner-
ships. Referrals of both opportunities

. were made informally. She also endured
. what a court later termed a “locker room

atmosphere” where lewd remarks were
made in her presence. Furthermore, she
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was not included in firm outings where
business was discussed.

Ms. Contardo then sued the firm
(once again) for discrimination and this
time for constructive discharge. The
United States District Court for the Dis-
trict of Massachusetts found that the
firm had indeed discriminated against
her. The court quoted the Supreme
Court decision in Watson v. Fort Worth
Bank ¢ Trust, 487 U.S. 977, 990-1,
108 S. Ct. 2777, 2786-87, 101 L. Ed.
2d 827 (1987) in which all of the
Justices concurred:

If an employer’s undisciplined
system of subjective decisionmak-
ing has precisely the same effect as
a system pervaded by impermissi-
ble intentional discrimination, it is
difficult to see why Title VII’s pro-
scription against discriminatory ac-
tions should not apply. . . . We
conclude, accordingly, that subjec-
tive or discretionary employment
practices may be analyzed under
the disparate impact approach in
appropriate cases.1”

The court found this discrimination
to be “relatively covert, and habitual,
even mindless, rather than premeditated,
though no less detrimental from the
plaintiff’s point of view, or illegal from
this court’s point of view, than overt dis-
crimination might have been.”18

However, the court did not find con-
structive discharge. The failure to refer
to Ms. Contardo her fair share of ac-
counts of retiring brokers or real estate
partnerships placement opportunities did

_ not constitute a “career-ending” action.

Nor was she subjected to demotion,
humiliation, unjustified criticism, or ad-
ditional work loads.

Ms. Contardo had submitted no evi-
dence as to what she would have earned
in the absence of discrimination. Since
she was not seeking reinstatement, relief
was unavailable under Title VII as it
existed at that time.1? The court did
award Ms. Contardo $1 in nominal
damages and $250,000 in punitive dam-
ages under the Massachusetts Civil
Rights Act.20
Business:

- Susan Faust?! was a manager in the
Human Resources Department of the

- New Orleans Hilton. She had worked for

the company for over six years and had
received two promotions when the com-
pany decided to “upgrade” her current
position. She was offered a demotion to
the position she had held before her two
previous promotions. At the same time, a

”
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male manager of another hotel, who had
received criticism for poor performance,
was retained in the upgraded position
and given performance goals to meet if
he wanted to retain the position Ms.

Faust sued Hilton.

The district court noted that the
plaintiff had the initial burden of per-
suading the trier of fact that the defen-
dant intentionally discriminated against
her. “This ‘factual inquiry’ consists of
showing that ‘the employer.. . . treat[ed]
some people less favorably than others
because of their race, color, religion, sex,
or national origin.””?2 Ms. Faust showed
that she was qualified for the upgraded
position and that she had been rejected.
The circumstances of the rejection —
that a male who had been subject to per-
formance criticism was retained in the
upgraded position — and the inadequa-
cy of other explanations proffered by
Hilton led the court to conclude that
Ms. Faust was the subject of discrimina-
tion. In view of the fact that she had
been double demoted to a position that
did not qualify for bonuses, resulting in
an effective end to her career with Hilt-
on and her hopes of advancement, the
court found constructive discharge.

If managers are allowed to make a
subjective employment decisions regard-
ing promotion, training, or work assign-
ments, a natural inclination will be to
chose the candidate with whom the
manager is most comfortable. Perhaps
the candidate will be a sports partner or
a member of the same club. If, as a result
of the subjective decisions, female or
minority candidates are not receiving
equal opportunities, discrimination
results. As the foregoing cases illustrate,
some women are suing in response to
such discrimination. But more often
than not, women still do not sue. Nancy
Ezold testified at one of the Committee
hearings on the Civil Rights Act of
1991. The House Report stated:

[T]he discriminatory denial of
partnership she suffered, as well as
the firm’s attacks on her skills and
credibility after she sought to
enforce her Title VII rights, may
have permanently damaged her
career. Many women and minorities
encounter the glass ceiling in the
course of their careers, but choose
not to seek to enforce their civil
rights because of these very risks.23
A Congressional response was the

“Glass Ceiling Act of 1991” which was
included in the Civil Rights Act of 1991
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as Title 1124 The Glass Ceiling Act estab-
lishes a new Glass Ceiling Commission to
study and make recommendations on
methods to eliminate artificial barriers to
the advancement of women and minori-
ties into upper level management. The
work of the Commission may result in
more recognition of the subtle forms of
discrimination that still exist. This type of
discrimination is undoubtedly a con-
tributing factor in the inability of women
and minorities to attain roles of higher
responsibility in the professional and
business worlds. No matter what action
the Commission takes, in this writer’s
opinion, these subtle forms of discrimina-
tion will continue until senior partners of
professional firms and senior manage-
ments of business organizations decree
that such discrimination and the practices
that allow it to occur are unacceptable
and empermissible. If decisions affecting
employee career paths are going to be
subjective, every effort should be made to
ensure that the decisions are equitable
and that women and minorities are given
equal opportunities.
* * *

Constraints of space make it impossible to
include the author’s extensive footnotes,
but the numbers to these footnotes appenr.
The full footnotes will be available upon
reguest to the offices of this magazine.

Joyce Hayes is Associate General
Counsel and Assistant Secretary,
Columbia Gas System Service Corporation

in Wilmington. A Delaware native and a

member of the Delaware Bar, she began
her career in New York City with Dono-
van Leisure Newton & Irvine. After re-
turning to Wilmington, she worked part
time with Morris Nichols Arsht &
Tunnell before joining Columbia Gas. &
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CHRISTINE M. McDERMOTT, ESQUIRE

SUSAN R. DEANE

Women and the Supreme
Court of Delaware

Key Cases that Affect Women

"
The most dominant
influence of all relations is

that of hushand over wife..

(there are exceptional
cases, of course, where
the woman s the more
masterful" (the view of
women at law and in
society as articulated by
the Delaware Supreme
Court in 1939.)

ware Supreme Court’s treatment of

women in the areas of family, crimi-
nal, and tort law. (Current statutes in
Delaware that affect women’s lives are
noted in the insert.)
RIGHTS OF MARRIED WOMEN

Married Women’s Acts were enacted
in the mid-nineteenth century as a means
of decreasing a woman’s dependence on
her husband. These major legistative
reforms affected women’s status in civil
law. Previously, a married woman forfeit-
ed her right to contract, to sue and be
sued, and to own and control property in

H erewith a brief review of the Dela-

" her name. These and a host of other lost -

rights were known as coverture disabili-
des. The Delaware Enactment allowed a
married woman to own property in her
own name, to receive and to keep her
salary, and to sue and be sued for the
“preservation and protection of her prop-
erty.”l It also benefited the state: a
woman, owning property and earning a
salary, was less likely to be destitute if her
husband deserted her. These acts were
narrowly construed. The Superior Court
held in Forbes v. Thompson, 47 A. 1015
(Del. Super. Ct. 1900), referring to the
Delaware “Act for the Protection of Wo-
men”,2 that such an act was “to be con-
strued so as to suppress the mischief
against which it was aimed, but not as
altering the common law any further than
is necessary to remove that mischief,”3
The doctrine of coverture was based on
the unity of husband and wife. The Act, in
removing coverture disabilities, provided a
remedy for the plaintiff wife in Elfason ».
Draper, 77 A. 572 (Del. Super. Ct.
1910). The Court held that a wife may
sue another married woman for alienation
of her husband’s affections.# “The Court
reasoned that a wife was entitled to her
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husband’s affection; thus the Act con-
ferred upon a married woman a right of
action for loss of consortium.5 Before the
passage of the Act, this right was unreme-
diable because a wife could not sue with-
out her husband and he could not join as
plaintiff in an action seeking relief from his
own improper conduct.%

The Superior Court dealt with the
issue of whether a wife may sue for loss
of consortium in Yonner v. Adams, 167
A.2d 717 (Del. Super. Ct. 1961). It
concluded that a wife, as well as a hus-
band, could maintain such an action. In
its ruling in Draper v. Olivere Paving
Co., 181 A.2d 565 (Del. 1962), the
Supreme Court appeared hesitant to
adopt this as a rule of law. In Draper,
the Court had cautioned that its opin-
ion was not “to be read as either an
implied approval or disapproval of
[Yonner].”” The Court again balked at
deciding the issue in Reynolds v. Willis,
209 A.2d 760 (Del. 1965), where it
assumed, without deciding, the correct-
ness of Yonner. In Folk v. York-Shipley,
239 A.2d 236 (Del. 1968), the issuc
was left undecided once again when the
Court determined that the case should
be tried under Pennsylvania substantive
law, which denied a wife the right to
sue for loss of consortium.® Though
the Court noted that Yonner was not to
be regarded as finally settled,” it has
since upheld a number of claims by
wives for loss of consortium.10

Though the Court has never specifi- |
cally ruled on the issue in Yonner, it

. recently expanded a wife’s right to sue for

loss of consortium. Jones v. Elljot, 551
A.2d 62 (Del. 1988), held that a hus-
band cannot unilaterally extinguish his
wife’s consortium claim.1l The Court
reasoned that, although the wife’s claim
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is derivative of the primary claim, once
that claim is created, it is wholly within
the power of the wife to release it.12

Divorce, Custody, and Child Support

The Supreme Court review of these
issues involves financial as well as moral
considerations. One line of cases that
assists a woman’s ability to support herself
and her children is exemplified by Shuba
v. Ex. Rel Reese, 564 A2d 1084 (Del.
1989).The Court held that the father’s
standard of living is relevant to a determi-
nation of child support under Delaware’s
Melson Formula, even though the child
never lived with the father.13 In holding
that the formula applies equally to both
marital and non-marital children, the
Court rejected the view of the New York
case upon which the father based his
claim.14 Although this ruling aided
women by providing them with a broader
income base for the support of their chil-
dren, it is more accurately construed as
benefiting the children.

Examples of other progressive hold-
ings by the Court with respect to wives,
mothers and children:

* retroactive child support is
per se admissible;15

* an unfavorable change in an
ex-husband’s financial circum-
stances does not bar enforcement
of a separation agreement;16

* a favorable change in an ex-
wife’s income will not act to lower

an ex-husband’s maintenance pay-

ments, absent an agreement to the

contrary; 17

* a husband is not an agent of
his wife and cannot make her
jointly liable for taxes due by sign-
ing her name to the tax return,
absent proof that she was unavail-

able to sign; 18

* a wife’s signature on a mort-
gage is evidence of husband’s
intent that she have an interest in
the property;1? and

* stocks bought from money in

a joint checking account create a

joint tenancy regardless of the

wife’s actual contribution to the
account.20

In a line of earlier cases, morality was
a factor. The Court closely examined the
behavior of the mother in the first of two
cases entitled, In re Two Minor Children,
173 A.2d 876 (Del. 1961). The Court
found that an adulter gave up her right
to visitation. The Court reasoned that
“upon leaving [the mother] made no
arrangements for the care of her two
minor children...other than to leave

them in the care of a nursemaid.”2! The
Court implied that it was the mother’s
duty to care for the children and found
that the mother had forfeited visitation
by acts of adultery, leaving the father to
take care of the children alone.22 The
decision apparently weighed more on
the conduct of the mother than the best
interests of the children. It concluded
that if the mother continued to lead a
stable and moral life, she might over-
come the forfeiture at a later date.23

Six years later the mother tried to
obtain visitation in the second case of
the same name.24 The Supreme Court
found that the mother now led an emo-
tionally stable and moral life as they had
required her to do.25 However, the
Court then applied the standard of the
best interests of the children in limiting
visitation to one day a month.26

In S. ». 8,435 A2d 721 (Del. 1981),
the Court held that 13 Del. C.727
(1974), created a presumption for visita-
tion in favor of the noncustodial parent,
unless the parent presented a physical or
emotional threat to the child.2” The
noncustodial parent maintained such a
right even if that parent was involved in
an adulterous relationship. In S.»v §,, the
father was an adulterer.28 The Court rea-
soned that, although this statute changed
the common law presumption relied
upon in In re Two Minor Children2? it
did not remove all moral scrutiny from
the court’s purview.30 The Court held
that it was necessary to determine what
effect the adulterous relationship had on
the daughter and remanded the case to
Family Court.3! §. . §. is also distin-
guishable from In re Two Minor Chil-
dren32 because the husband’s adulterous
relationship was ongoing in S. ». S., while
the wife’s affair in. In re Two Minor
Children33 had ended, without immedi-
ate impact on the children. Most likely,
the outcome of both In r¢ Two Minor
Children cases would be different if tried
today under 13 Del. Code Ann. 727.
CRIMES BY WOMEN
Murder, Manslaughter, or Self Defense?

Self-defense and appropriate charges
for homicides are two issues where re-
sults in the Delaware Courts appear to
differ between male and female defen-
dants. Comparisons are difficult because
of cases in which women reached the
Supreme Court on issues of self-defense.

In the 1950’ the Supreme Court heard
three appeals from women convicted of
murder in the second-degree. In all three
cases claims of self-defense were asserted.

Powell v. State, 86 A.2d 371 (Del.
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1951) affirmed a murder verdict when
the female defendant told one of her
companions on the evening of the homi-
cide that she would shoot if the victim
not leave her home as he had prom-
ised.34 When he refused, she shot him in
the arm.35 Unfortunately, the bullet was
deflected into his heart.36 She was indict-
ed and tried for murder in the first
degree.37 The jury found her guilty of
second degree murder, although it rec-
ommended mercy.38 The defendant
appealed, arguing that there was no evi-
dence to justify the submission of first
degree murder.3? The Court rejected all
her arguments, including her contention
that the requisite intent for murder was
lacking.40 The Court reasoned that the
mere use of a deadly weapon, without
circumstances to the contrary, raised a
presumption that her intent was to cause
death.4l However, the facts included
information that could have been consid-
ered “circumstances to the contrary.”
Thelma Powell knew how to shoot and
the bullet went where she aimed.42 Her
stated intention was to hurt not to kill.43
The Supreme Court also rejected her
contention that the unsolicited recom-
mendation for mercy transformed the ver-
dict of seconid degree murder into man-
slaughter.44 She argued that if the jurors
had realized that their recommendation
would not reduce her sentence, they
would have found her guilty of
manslaughter instead.45 The Court noted

- that although the recommendadon would

not change the sentence, it would receive
“earnest consideration” upon application
for executive clemency.46

In Brown v. State, 105 A.2d 646 (Del.
1954) after a stormy eleven year mar-
riage, in the midst of an argument the
defendant shot her husband.#7 The argu-
ment began in the street when the hus-
band threatened her with a knife.48 A
friend convinced the husband to spare his
wife’s life.4? However, the argument
continued in their bedroom, and the.
defendant shot her husband after he
approached her in a threatening man-
ner.50 With respect to her claim of self-
defense, the Court stated:

There is nothing in the [defen-
dant’s] statement which would
indicate that the deceased was
about to make an assault on the
[defendant], or that he had any
weapon with which to carry out
his threat.51
However, as noted in the dissent, the

facts appear to contradict that state-
ment.52 Apparently there was no reason

»




for this jury to believe that the husband
would not have carried out his threat.
- Though the majority opinion held that
the decedent no longer had a knife, the
dissent points out that he had wielded a
knife moments before his death, and a
knife was found by his body.53

In Ruffin v. State, 123 A.2d 461
(Del. 1956), the female defendant killed
a man after he forced her at gunpoint to
have sexual intercourse with another
man and then “compelled her to submit
to unnatural sexual relations and indigni-
ties with him.”54 After this, assailant lay
down to rest and the defendant left to
empty a slop bucket.55 Upon returning,
the assailant told her he would kill her if
she left the room again.56 The defen-
dant then grabbed a pistol and shot at
the assailant.57 The shot failed to stop
him, and he lunged at her.58 Defendant
then shot assailant four more times.5?

The Supreme Court was not convinced
that the defendant was entitled to have the
issue of self-defense submitted to the jury,
because of the lapse of time between the
rape and the shooting, although the lower
court had submitted the issue to the
jury.60 Yet there was evidence showing
that the victim was a violent man with an
extensive criminal record who had previ-
ously tried to hany his wife.61

A significant common thread running
through these cases is that the defen-
dants were not “virtuous” women in the
eyes of the Court. Thelma Powell took
two men to her house after an evening
of drinking, carousing, and shooting
bullfrogs.62 Mary Brown had been out
drinking for the evening with someone
other than her husband.63 Chanie Ruf-
fin was intimate with a man to whom
she was not married.6* All three women
ultimately were convicted of murder.

It is interesting to compare these cases
with others in which the defendants were
males. In a case similar to Ruffin, a man
who strangled his lover was found guilty
of manslaughter, not murder. Nelson ».
State, 123 A.2d 859 (Del. 1956). In
another case the Court considered a
manslaughter conviction of man who
threw oil on the woman he lived with
and set her on fire. Léttlejohn v. State,
219 A.2d 155 Del. 1966. Despite these
acts, neither had been found guilty of
murder in Superior Court.

WOMEN AND TORT LAW
Interspousal Tort Immunity

In 1950 a Florida court held that
upon marriage a woman and man be-
come one personSS and that person is the
busband. In Saunders v. Hill, 202 A.2d

807 (Del. 1964), the Delaware Supreme
Court adopted interspousal tort immuni-
ty, based in part on this legal fiction. This
doctrine prevents one spouse from suing
the other in tort. In Saunders, the Court
noted that at common law a husband
was not only immune from suit but
because of the unity of husband and wife,
a cause of action between husband and
wife could never even arise.66 The Court
explained the purpose of these restrictive
principles “as a means to promote family
harmony and [to discourage] collusion
and fraud upon insurance companies,”6”
One year later in Fields v. Synthetic
Ropes, Inc., 215 A.2d 427 (Del. 1965),
the Court found that a wife does have a
cause of action for torts committed upon
her by her husband but she has no legal
redress because she lacks a right of ac-
tion.58 Fields held that an employer could
be held liable for injuries caused by its
employee even though that employee was
immune from suit because of his relation-
ship with the plaintiff.9? The husband’s
immunity is not extended to his employer.
The Court revisited the issue in Alfree
v. Alfree, 410 A2d 161 (Del. 1979). I
affirmed the Superior Court’s grant of
summary judgment on the grounds that

- one spouse may not sue the other in

tort.”0 It cautioned that if it were other-
wise, one spouse might sue the other for
assault or intentional infliction of emotion-
al distress, which troubled the Court as it
went to “the heart of public policy and
legislative policy relating to marriage.””1

The Delaware Superior Court recog-
nized a strong trend away from the-im-
munity doctrine in Hudson v. Hudson,
532 A.2d 620 (Del. 1987), where it held
that there was no interspousal immunity
from suit where the parties were di-
vorced, even though the cause of action
had arisen during marriage. Upon di-
vorce, the wife had a right of acdon to
pursue the claim.

Only Delaware and Hawaii currently -

retain the original doctrine.”2 In Alfee,
the Supreme Court said that changes to
interspousal immunity would best be left
to the legislature, as it compared the
doctrine to the “oft-attacked” Auto-
mobile Guest Statute.”3 The Court stat-
ed that the doctrine and the statute had
been widely criticized as being inconsis-
tent with public policy considerations.”4
The Delaware General Assembly
repealed the Automobile Guest Statute
shortly after the Alfree decision but has
not yet addressed the immunity doc-
trine. Since interspousal tort immunity
was purely a judicial creation, it can be
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argued that it is for the Court, not the
legislature, to eliminate it.

The doctrine is now facing a challenge
before the Delaware Supreme Court in
Beattie v. Beattie, No. 286, 1992.* The
importance of the issue is underscored by
the filing of amicus curiae memoranda by
the Defense Counsel of Delaware (sup-
porting the doctrine) the Delaware Trial
Lawyers” Association and the Bar Asso-
ciation Section on Women and The Law
(in opposition.)

Learned Intermediary

The Delaware Supreme Court recent-
ly adopted the learned intermediary doc-
trine. See, e4., Lacy v. Searle, 567 A.2d
398 (Del. 1989). A manufacturer of a
product available exclusively through a
physician, need only warn the physician,
the learned intermediary, of any product
dangers; the physician must take the
warnings into account, but is not re-
quired to relay them to the patient.”5

The imipact of this doctrine on women
was revealed in Lagy, in which the plaintiff
had suffered a perforated uterus when an
intrauterine device (IUD) was inserted by
her physician too soon after the birth of
her first child.76 Subsequent surgery left
the plaintiff unable to bear children.”” The
Court held that the physician was a
learned intermediary between the manu-
facturer, Searle, and the plaintiff ,and

granted summary judgment to Searle.”8

The physician had received warnings that
perforation could occur if the TUD was
inserted within two months of preg-
nancy.”? The plaintiff had received a pam-
phlet prepared by the manufacturer listing
warnings as required by law,80 but the
version made available to her failed to
mention the two month waiting period.81
Upon adequately warning the physi-
cian, the manufacturer is relieved of lia-
bility for failure to warn under the
learned intermediary doctrine.82 In Lacy
the Court quoted the Supreme Court of
Washington: -
Where a product is available
only on prescription or through
the services of a physician, the
physician acts as a “learned inter-
mediary” between the manufac-
turer or seller and patient. It is his
duty to inform himself of the qual-
ities and characteristics of those
products which he prescribes for
or administers to or uses on his
patients, and to exercise an inde-
pendent judgment, taking into
account his knowledge of the pa-
tient as well as the product.83
(*Sec page 29)
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While this statement appears to be an
innocuous limitation on medical prod-
ucts lability, the practical effect of the
doctrine is to remove the judgment and
power of choice from the woman and
give it to her physician. The Court re-
jected Lacy’s argument that the learned
intermediary doctrine should not apply
in cases where the prescription was elec-
tive, hence requiring that the manufac-
turer provide the patient with more
info.84 The Court made an inapposite
comparison between birth control and
vaccines, to which the doctrine has also
been applied.8% There is typically no
choice in selection of a vaccine; there are
a number of options with birth control.

Delaware Supreme Court decisions
have tended to reflect societal views of
women. In the 1950s, the Court actually
referred to certain adult women as
“girls.”86 As statutes have been adopted,
the Court has adjusted its rulings. A pre-
sumption articulated by the Court that
mothers were unfit if they committed
adultery was overturned by statute in
1974 (13 Del.C.727). Some doctrines in
tort law which on their face do not
appear to affect women, have in fact
reduced their options as plaintiffs. There
are cases that appear to suggest that
female defendants who act violently
toward men were dealt with more
severely than male defendants who
attack and kill women. One cannot
blindly assert that all are equal under the
law. The gender impact of common law
decisions and statutes is an issue that
warrants continuous review.

PERTINENT LEGISLATION

The following sections of the
Delaware Code affect women. Stalking
Law (11 Del.C. 1312(A))

The General Assembly has recently
made “stalking” a felony, Section
1312(A) of Title 11 provides in part:

(a) Any person who wilfully, mali-
ciously and repeatedly follows or harasses
another person or who repeatedly makes
a credible threat with the intent to place
that person in reasonable fear of death or
serious physical injury is guilty of the
crime of stalking.

The minimum penalty is six months
in jail with a maximum fine of $1,000
(1992).

Sexual Harassment (11 Del. C. 763)

A person is guilty of sexual harass-
ment when:

(1) He threatens to engage in conduct
likely to result in the commission of a




sexual offense against another person; or

(2) He suggests, solicits, requests,
commands, importunes or otherwise
attempts to induce another person to
have sexual conract or sexual intercourse
or unlawful sexual penetration with him,
knowing that he is thereby likely to
cause annoyance, offense or alarm to
that person.

Sexual harassment is an unclassified
misdemeanor.

Employment

Hiring and Firing (19 Del.C. 711)
It is unlawful to fail to hire or to fire a
person because of reasons of gender.

It is also unlawful to limit, segregate,
or classify employees in a way that would
limit their employment opportunitics
because of gender.

Enforcement (19 Del.C. 712) - A
charge must be filed with the Delaware
Department of Labor within 90 days
after the alleged unlawful employment
practice or 120 days after the discovery
thereof, whichever is the later. If upon
investigadon the department finds merit
in the allegations it will attempt concilia-
tion. Neither the charge nor anything
about conciliation attempts may be
made public. Maximum penalty for mak-
ing information public is $1,150 and/or
imprisonment for one year.

Compensation (19 Del.C. 1107(A)) -
Different pay rates for men and women are
prohibited. However, different pay rates
based on merit or seniority are allowed.
Marriage

Common law marriages are not valid
in Delaware. Berdikas v. Berdikas, 178
A.2d 468 (1962).

Divorce (13 Del.C. 1505)

A divorce is granted when the Court
finds that the marriage is irretrievably
broken and reconciliation is improbable.
There must be a separation to find the
marriage irretrievably broken. Such sepa-
ration may be caused voluntarily, by
incompatibility, or by respondent’s men-
tal illness or misconduct.

Jurisdiction (13 Del.C. 1504) - There
is a six month residency requirement for
jurisdiction.

Property Division (13 Del. C. 1513)

Upon dissolution of a marriage, prop-
erty is to be divided equitably without
consideration of misconduct. Among the

things the Court takes into account are:

the length of the marriage, any prior
marriage, age and health of the parties
and their employability, what each party
contributed or failed to contribute to the
property (including contribution as a
homemaker), debts of the parties, and
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tax consequences.

The marital property to be divided
includes all property acquired during the
marriage without regard to how such
property is titled. Exceptions include:
property acquired through testate or
interstate succession, property ex-
changed for property owned prior to
marriage, and property excluded by a
valid agreement between the parties.
Abortion (24 Del.C. 1790)

Although Delaware laws on abortion
are not currently being enforced (as
much of them would be found unconsti-
tutional), they are extraordinarily strict.
Section 1790 of Tide 24 limits the right
of abortion to cases of rape or incest, or
where continuing the pregnancy is likely
to result in the death or permanent phys-
ical/mental injury of the mother, or
where there is a substantial risk of physi-
cal deformity or mental retardation of
the child (1987 & Supp. 1990).

The statute fails to mention third
degree unlawful sexual intercourse, effec-
tively blocking abortion for pregnancies
due to date rapes where there has been
no physical injury. The same statute
required all unmarried female under 18
to obtain the consent of both her par-
ents if she resides with both. Otherwise
consent of one parent is acceptable.
There is no judicial bypass provision.

Although this statute was on the
books in substantially the same form
before Roe v. Wade, 410 U.S. 113
(1973), the General Assembly amended
it in 1988, adding the rape excepton.

Delaware requires informed consent
prior to an abortion. Part of such in-
formed consent is a 24-hour waiting peri-
od after written consent is given, unless
an emergency arises. (24 Del.C. 1794).
Rape (11 Del.C. 773, 774, 775)

Delaware subdivides Rape into three
degrees. There are no gender distinctions.

Unlawful sexual intercourse in the
third degree occurs when the intercourse
is without the other person’s consent or
the victim is below 16 years of age. 11
Del. C. Ann. sec. 773 (Supp. 1990).

Unlawful sexual intercourse in the sec-
ond degree occurs when the intercourse
is without the victim’s consent and:

1) The attacker inflicts physical, men-
tal, or emotional injury on the occasion
of the crime, during the immediate flight
from the crime, or in attempting to pre-
vent the reporting of the crime; or

2) The victim was not the defendant’s
voluntary social companion on the occa-
sion of the crime. 11 Del. C. Ann. sec.
774 (Supp 1990).




™

Unlawful sexual intercourse consists
of sexual intercourse with another per-
son without his or her consent and:

1) The defendant inflicts serious
physical, mental or emotional injury; or

2) The victim was not the defendant’s
voluntary social companion on the occa-
sion of the crime and had not permitted
the defendant sexual intercourse within
the previous 12 months; or

3) The defendant displayed what
appeared to be a deadly weapon in the
course of committing unlawful sexual
intercourse in the second or third degree.
11 Del.C. Ann. sec. 775 (Supp. 1990).

These statutes represent the continu-
ing disparity in Delaware law between
date rape and other rapes. This is espe-
cially apparent in the distinction between
second and first degree unlawful sexual
intercourse, because of the narrow defi-
nition of “serious physical injury”. If the
victim was the attacker’s voluntary social
companion or had permitted the attacker
sexual intercourse in the past year, the
victim must sustain injuries, which create
a substantial risk of death, or which
cause serious and prolonged impairment
of health or prolonged loss or impair-
ment of the function of any bodily organ
in order for the attacker to be prosecut-
ed for unlawful sexual intercourse. 11
Del.C. sec. 222 (21) (1987).

“Physical injury” as applied to second
degree unlawful sexual intercourse is
defined in the code as “impairment of
physical condition or substantial pain.”
11 Del. C. Ann. sec. 222 (20) (1987).

Neither mental nor emotional injury
is defined. Expert testimony at trial is
necessary to establish physical, mental
and emotional injury.

* ok *
Constraints of space make it impossible to
include the authors’ extensive footnotes,
but the numbers to these footnotes appear.
The full footnotes will be available upon.
request to the offices of this magazine.

*On ]uly 29, 1993 the Supreme Court
abolished the old doctrine. Mrs. Beattie
may indeed sue her spouse.

Ms. Susan R. Deane is & 1993 gradu-
ate of Widener University School of Law
and a 1990 cum lande graduate of
Temple University. She plans to practice in
Pennsylvania.

Christine McDermott is the Executive
Director of Delaware volunteer Legal
Services and a visiting Asociate Professor
at Widener University School of Law. .
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A Brief History

was no Women and the Law Section
or any other Bar Association group
devoted to women’s issues. There was
no network, informal or otherwise, for

/\-/J -/‘-/ B Delaware’s female
N

A s recently as sixteen years ago there

‘/ attorneys. They were

' routinely excluded

<] > / from international

/’ L ‘ organizations such as

, _ W Rotary and from

/'/ ,_/ A f“\‘\\\ R, "\ social clubs. There
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were two female
judges in 1977 and
only thirty-three
female members of
the Delaware State
Bar Association.
Today women
enjoy full member-
ship in many organi-
zation and clubs that
formerly were all
male. Women have
become an essential
component of the
Bar Association, as
evidenced by the
recent presidency of Judge Susan C.

i

: DelPesco.
T : The emergence of women as a pres-
ence in the Delaware legal community is
'hroughout the 19'805 due in large part to the efforts of the
the Section brought continuous Women and the Law Section, whose pio-

neers banded together in 1977 to provide
mutual support and to advance the cause

pressure to change the Wil-

mington City Code so as to pro- of women in Delaware. The two individu-
hibit discrimination by ci als most instrumental in the creation of
DIt giscrimination me the Section were Aida Waserstein and

clubs, which deemed themselves Mary C. Boudart. '
Waserstein and Boudart met in 1976

private, while performing public while preparing for the Delaware Bar
and quasi-public Services, exam. They discussed the need for a-sup-
port group for the increasing number of

women being admitted to the Delaware
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The Bar Association Section
on Women and the Law:

Bar. They wanted to get to know other
~women lawyers, deal with issues of con-

cemn to other practicing female attorneys
(such as how to thrive in a male-domi-
nated profession and how to juggle
career and family), work on legislation for
women, and serve as role models for wo-
men who would follow them. In early
1977 they founded the first Bar Asso-
ciation committee devoted entirely to
women’s issues.

The mid-1970s was a time of great
upheaval for women. Deeply ingrained
beliefs about women’s proper societal
roles were being questioned by organiza-
tions such as the National Organization
for Women. Discrimination against
women was being challenged successfully
in the courts. In 1977 the United States
Supreme Court in Reed v. Reed applied a
stricter standard in determining whether
women were discriminated against in the
preference of men as administrators in
intestacy. Two years later, the Court in
Frontiero v. Richardson? upheld this
heightened test in finding discriminadon
against women in the military. These
decisions were instrumental in Waser-
stein’s and Boudart’s choice of a name for
the Women’s Rights Committee.3

An announcement of the formation of
the Committee appeared in the Bar
Association Newsletter in early January,
1977. All Bar Association members (both
male and female) were invited to the
inaugural meeting to be held on the
evening of January 20, 1977 at the Hotel
DuPont Grill. In addition to Waserstein
and Boudart, those who expressed an
interest in the Women’s Rights Com-
mittee at the first meeting, and who be-
came the founding members, were: Peggy
Ableman (now the Honorable Peggy L.
Ableman of Family Court), the Hon-
orable Helen S. Balick of Bankruptcy

»

Hlustration by Michae! Riley
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Court (one of the two female judges then
on the bench in the State of Delaware),
Christine McDermott, Marsha Kramarck,
Nan Mullen (now Nan Mullen Perillo),
Mary Pat Trostle (now the Honorable
Mary Pat Trostle, U.S. Magistrate), Fritz
Haas, and Julianne Hammond.

Mimi Boudart became Chair of the
committee, as she recalls, merely because
she agreed to host the first reception for
new female admittees to the Delaware
Bar. Although her third floor, Union
Park gardens apartment could be reached
only by climbing exactly 39 steps,
approximately twelve women (of the 33
Delaware State Bar Association mem-
bers) attended that reception, including
the two founders of the Committee (who
also were newly admitted to the Bar).4

This initial celebration in honor of all
recently admitted female members of the
Bar has evolved into an annual reception,
to which both male and female new-
comers are invited. Each year, the recep-
tion draws approximately one hundred
an fifty celebrants (both new and sea-
soned members of the bar).

A list of possible areas of concern for
the new Committee was compiled at this
meeting. The list included prison re-
form, potential legislative changes affect-
ing women, the need for a wife abuse
center {or centers), prostitution laws and
their enforcement, vocational and man
power {sic] training programs, and the
State’s alimony and other domestic rela-
tions law.

By April members of the Committee
had already begun to lobby for change
in Delaware’s alimony laws.

One year after its founding, member-
ship on the Committee had grown to
seventeen (sixteen females and one male).
In May, 1978 the Committee proposed
members for inclusion in a talent bank
that the Delaware Commission for
Women was establishing to see that qual-
ified women were appointed to fill vacan-
cies on governmental boards. Members
also represented the Committee on leg-
islative task forces and on YWCA advisory
boards. Two projects of the Committee
at this ime were to engage attorneys to
assist women in battered women’s shel-
ters and to provide lists of female attor-
neys when people needing legal represen-
tation requested women.

In 1979 the Committee submitted an
amicus curiae brief to the Delaware
Supreme Court supporting the constitu-
tionality of the ratification of the Equal
Rights Amendment by the Delaware
General Assembly.5 (Governor duPont

had asked the Court for an advisory
opinion on the constitutionality of the
proposed amendment earlier that year.)
The brief was prepared by Susan C.
DelPesco and Marsha Kramarck. The
Court refused to decide the constitu-
tionality of the ratification;5 this repre-
sented a victory for the position taken by
the Committee.

By May 1980 interest in the Com-
mittee began to wane; there had not
been a meeting in more than a year. A
special meeting was called to determine
whether the Committee had met its
goals and should therefore be abolished.
It is unclear what happened at that meet-
ing, but as Boudart and Waserstein
recall, it was the newer members’ com-
mitment to ongoing projects that kept
the Committee alive during these lean
years.” Perhaps it was the updating of a
1975 legal handbook for women that
stimulated interest in the Women’s
Rights Committee.

In the early 1980s the Committee
became involved in drafting and lobby-
ing for legislation affecting women. It
took a strong position against attempts
to restrict abortion rights. Members of
the Committee also lobbied for other
legistation, such as mandating household
and child care state income tax deduc-
tions and making all statutory language
gender-neutral. Clearly, the Commit-
tee’s work was not completed.

Another ongoing project of the
Committee in the early 1980s was pro-
viding speakers for a series of noontime
workshops at the YWCA dealing with
testamentary rights, bankruptcy, family
law, real estate law, and legal considera-
tions in establishing one’s own business.

In 1983, when the Bar Association
decided to establish permanent sections
covering various disciplines in the law,
the Committee applicd for section sta-
tus. The application stated that a section
for women was needed to address more
effectively the impact of the laws of the
state upon women in Delaware, to assure

delivery of legal services to women, and

to further the role of women in the legal
community.8

Throughout the 1980s the Women
and the Law Section brought continuous
pressure to change the Wilmington City
Code to prohibit discrimination by city
clubs, which deemed themselves private,
while performing public and quasi-public
services.? As early as June 1982, the Wo-
men’s Rights Committee supported a
resolution opposing all such clubs’ exclu-
sion of women as club members. After
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the City Code was changed and the issue
had been put to a vote three times, the
University & Whist Club amended its
bylaws to allow women into full mem-
bership. The all-male Wilmington Club,
however, voted to eliminate all public
and quasi-public services rather than
open its membership.

When Waserstein helped found the
Women and the Law Section, her goals
were to interact with other women
lawyers, to provide a support group for
new women lawyers, and to provide a
network for women lawyers. Although
not one of her goals, Waserstein also
found that the Section provided a mech-
anism for her to form her own law firm
parmership, currently the only all female
partnership in Delaware. In 1983, at the
annual reception for new female admit-
tees to the Bar Association, Waserstein
met Christine Demsey, and it was the
friendship they formed that led to their
creating the partnership of Waserstein &
Demsey In January, 1984.

In 1983, the Section provided the
Wilmington Women in Business annual
career conference with literature on how
to find and choose a lawyer. Several
members of the Section participated as
speakers and moderators at that confer-
ence. In the spring of 1984, work began
on a handout on spousal abuse for dis-
semination in Family Court. Section
members conducted research on the
need for legislation on informed consent
for breast cancer surgery, and drafted
legislation to correct discriminatory lan-
guage in 12 Del.C. §3902(d).10 In
November, 1984, the Delaware Alliance
for Professional Women chose the nomi-
nee of the Section on Women and the
Law for its annual Trailblazer Award.
The honoree was the Honorable Helen
S. Balick, Judge of the U.S. Bankruptcy
Court of the District of Delaware. Six
years later, in November, 1990, the
Honorable Roxana C. Arsht, the
Section’s nominee that year, (who not
only was the first female judge on Family
Court, but also the first female judge in
the State of Delaware [and third female
member of the Delaware Bar]), was cho-
sen to receive the Trailblazer Award. )

In 1985 the New Castle Council
endorsed a study of the county pay struc-
ture to compare the pay of women in tra-
ditionally female jobs with the pay in jobs
with similar requirements in training and
skills, in which men predominated and
received higher salaries. Members of the
Section participated in the research and
preparation of that study.




Other milestones during the mid-
1980s were: lobbying for the successful
passage of a revision to the alimony
statute (The amended statute became
law in 1988.);1! assisting in studies of
the availability of child care in Delaware
(This research led to the creation in
1986 of the Child Care Connection,
launching a telephone linkage network
which provides up-to-date information
on statewide and regional child care fa-
cilities.);}2 and joining with other female
Bar Associations in the National Con-
ference of Women’s Bar Associations.

regarding parental leave and sexual
harassment. This survey was the genesis
of what later became the Model Em-
ployer Policies guidelines. The Section
worked on spousal abuse legislation and
monitored women’s prison issues.

A symposium in Georgetown on
gender and legal ethics attended by
Section member and vice chair Judy
Renzulli led to a law students’ project
initiated by the Women and the Law
Section to prepare women law students
for life in the profession.

In 1989, as the U.S. Supreme Court

Study of Women in The Bar

B < of Women

Year Admitted

returned to
the states
the power
to regulate
abortion,14
the Section
faced an-
other crisis.
Many mem-
bers be-
lieved that
the Section

% of Men should sup-

Through the years, the Women and
the Law Section has supported and lob-
bied for a Family Care Leave Bill, which
was introduced in varying forms over the
past few years, but has not passing.!3

In 1988, the Section was instrumental
in convincing the Delaware State Bar
Association to adopt two American Bar
Association policy resolutions: Resolution
121, which called for the elimination of
all practices in the Bar that prevented par-
ticipation of women in all aspects of the
legal profession, and Resolution 10G,
which urged all lawyers not to hold func-
tions at private clubs that discriminate
against women or minorities.

The Section also joined with the
American Association of University
Women in attempting to obtain a Dela-
ware Supreme Court-directed study of
the treatment of female litigants and
lawyers in the Delaware courts. This
study remains to be mandated by the
Court, but it is currently being urged by
the Council for Criminal Justice.

During 1989-1990, the Section in-
vestigated the procedure for achieving
membership on the judicial nominating
committee of the Delaware State Bar.
Members of the Section participated in a
statewide commission to make recommen-
dations to the Governor on achieving gen-
der balance on boards and commissions.

The Section conducted by an exten-
sive survey to determine law firm policies

port repro-
ductive freedom in Delaware and actively
assist in maintaining Delaware women’s
unencumbered rights to abortion. Some
Section members were adamant that the
Section should ot support reproductive
freedom. At an emotionally charged,
heavily attended meeting in the fall of
1989, it was decided by a narrow margin
not to take a position as a Section on
abortion rights. Instead, the Section
decided to monitor all legislation intro-
duced that might affect those rights and
to take positions on a bill-by-bill basis.
Because of the decision of the Section
not to take a stand in favor of reproduc-
tive choice, several members of the
Section, who still remain active mem-
bers, formed Delaware Lawyers for
Choice to work exclusively for abortion
rights.

The Section reviewed revisions to the
Model Code of Judicial Conduct and the
Executive Committee of the Bar Asso-
ciation unanimously adopted amendments
to the Delaware Lawyers’ Rules of Pro-
fessional Conduct prohibiting judges from
membership in organizations that discrimi-
nate. The Section also supported revisions
to that Code to make it gender neutral.

Perhaps the most impressive achieve-
ment of the Section so far in the 1990s
has been the development, drafting, and
promulgation of the Delaware State Bar
Associadon Model Employer Policies, in
conjunction with the Family Law Section
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and the Labor Law Section. This policy
provides a detailed model on disability
leave for pregnancy, childbirth, and relat-
ed medical conditions, child care leave,
family care leave, part time work, and
child care assistance. It also includes a
model employer policy prohibiting sexual
harassment with multiple exhibits on the
background and development of model
employer policies. Judy Renzulli headed
this project, with the assistance of Bar-
bara McDonald and Erin Kelly.15

Members of the Section participated
in drafting a bill to enlarge the legal
remedies of victims of domestic vio-
lence.16 The bill was introduced in the
General Assembly in the 1992 legislative
session, and several members of the
Section lobbied for its passage. It passed
the Senate, but unfortunately died in the
House. It undoubtedly will be intro-
duced in the next legislative session in a
slightly different version.

In 1991-1992, the Section reviewed
police procedures for strip and body cav-
ity searches following expressions of con-
cern by the Honorable Susan DelPesco
about how these procedures were being
performed on women. The Section con-
tinues to follow and monitor legislation,
specifically the Family Care Act, domes-
tic violence legislation and the codifica-
tion of the Battered Spouse Defense. On
the federal level, pieces of legislation
being monitored are the Freedom of
Choice Act and the re-authorization of
the Tite 10 Family Planning Program.

During the 1991-1992 season the
Section also provided a panel of speakers to
area law schools on options for legal
employment in Delaware. The Section led
efforts to move all Bar Association func-
tions from locations that engage in dis-
criminatory practices, and the Section -
joined with the American Association of
University Women to expedite the project
first undertaken in 1989 to appoint more
women to the Judicial Nominating Com-
mittee and to judicial office.

Unlike other Bar Associations sec-
tions (which are defined by area of sub-

* stantive law), the Women and the Law

Section has members who practice in a
wide range of legal areas. However,
when the Domestic Violence Task Force
approached the Section for its co-spon-
sorship of a seminar on domestic vio-
lence, a decision was made by the mem-
bership to assist in education in this cru-
cial area of law affecting the most vulner-
able women.

The Section remains a liaison between
it members and other organization com-
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mitted to women’s issues such as the
Agenda for Delaware Women, the Dela-
ware Commission for Women, the
Coalition for Choice and the National
Conference of Women’s Bar Associations.

The Section continues to hold the
annual recepdon for all new members of
the Delaware Bar and the annual picnic in
June for all members of the Section at the
home of Judge Arsht. For the first time in
1992, it held a joint dinner with the
American Sodiety of Women Accountants.

The Section is considering joining a
task force to study gender bias in sen-
tencing in the Delaware courts. The
Section also is considering expansion of
the Model Employer Policies publishes in
1990-1991 and adopted shortly there-
after by the Delaware State Bar’s Execu-
tive Committee. Expansion would in-
clude a model policy on alternative work
schedules.

Section members are also engaged in
drafting a chapter about women in the
legal profession to be included in a histo-
ry of the Delaware State Bar Association.

At last count, the number of mem-
bers in the Section was 101.

From its creation a mere sixteen years

ago by two newly minted law school
graduates awaiting their bar exam re-
sults, the Women and the Law Section
has grown into a visible, active effective
educator and defender of women’s legal
rights in Delaware.
Constraints of space make it impossible to
include the author’s extensive footnotes,
but the numbers to these footnotes appear.
The full footnotes will be available upon
request to the offices of this magazine.

Ellen Meyer, a member of both the
Delaware and Pennsylvania bars, prac-
tices tn Wilmington. She is an articulate
and dedicated advocate of women’s vights.
Among other distinctions she chairs
Delaware Lawyers for Choice and the
Delaware Coalition for Choice. *
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Otten/7Hannigan
(continued from page 16)

disappear over time, as women become
more senior in their workplaces. But
such a change is not yet evident when
the effect of seniority is removed, by
comparing women only against men
who have graduated from law school
more recently. In addition, women
themselves believe they do not have the
same professional opportunities for the
future as do their male counterparts.
Finally, although the number reporting
any type of sexual harassment was small,
women attorneys were more likely to
have been victimized by sexual teasing of
“other” types of sexual harassment in the
workplace than were men.

Furthermore, men and women re-
spondents perceive their workplaces
quite differently. Men are more than
twice as likely as women to think their
offices are good places for women to
work. Men are also much more likely
than women to think judges treat men
and women attorneys equally.

It is not possible in athis brief report
to review every detail appearing in the
analysis. Any member of the bar who has
a particular question is invited to consult
either Ms. Hannigan or Dr. Otten. In
addition, interested readers can obtain
copies of the report on the A.B.A. sur-
vey, and copies of the Delaware ques-
tionnaire form showing the total per-
centage response to each question, from
the D.S.B.A. office.

Finally: many thanks to the 277
respondents who took the time to com-
plete the questionnaire, making this
analysis possible.

* * *
Constraints of space make it impossible to
include the author’s extensive footnotes,
but the numbers to these footnotes appear.
The full footnotes will be available upon
request to the offices of this magazine.

Laura A. Otten is an Assistant Pro-
Sessor of Criminal Justice at La Salle Uni-
versity. She is completing a book that uses
United States Supreme Court decisions to
trace changes in women’s status from colo-
nial times to the present.

Patricia C. Hannigan served as an
Assistant Public Defender for four years,
and then was as an associate with the law
[firm of Ashby & Geddes for two years. For
the last four years she has been an
Assistant United States Attorney for the
District of Delaware. *
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hild care and
maternity leave, once
thought of solely as-
women's issues, now must
 be recognized.

AN MASSEY BADMUS

AMY ARNOTT QUINLAN

n the past twenty-five years, the num-

ber of female members in the Dela-

ware Bar has grown from 10 to the
current 309 — 15% of the Bar. The fall-
out from this explosion and the profes-
sional choices these
women have made
have influenced sig-
nificantly the way
law is practiced in
.this state.- i

As women have
bégun to enter the
market, they have
brought their own
ideas, experiences,
and concems to bear
on the profession.
One need only to
look around at the
many successful fe-
male attorneys to
realize how integral
a part of this bar wo-
men have become.
As more women are
admitted and devel-
-~ op into skilled attor-
neys, their concerns will intensify, as will
the influence they have upon the future of
the bar. Issues such as child care and
maternity leave, once thought of solely as
women’s issues, now must be recognized
for their global impact if we intend, as a
professional community, to progress.

To isolate some of their experiences
and to identify concerns women have as
members of this legal community, we
interviewed twenty Delaware female
attorneys from a cross-section of the bar.
Although those interviewed vary in back-
ground, they shared many of the same
ideas, particularly with regard to their
reasons for choosing law as their profes-
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The Impact of Delaware
Women Lawyers on the
Practice of Law

sion, their approach to lawyering, their
perspective on the balance of work and
family, and their views on the profession-
al advancement of women attorneys.
Whenever possible, we have identified
those interviewed. However, many asked
that their names be kept confidential.
Nonetheless, we have attempted to set
forth those issues and ideas that most
concerned the interviewees.and that pro-
vide a ‘glinmpse into the impending
changes in the legal profession.

The Path Taken

While men’'and women share many
reasons for attending law school, there
are distinct differences. A 1988 study of
Stanford Law School students and grad-
uates, found that men, more than wo-
men, give financial gain as their primary
goal.l As in the Stanford study, not one
of the twenty women interviewed men- -
tioned making money as a primary rea-
son for choosing a law career. Of course,
as one woman put it, “making more
money . . . is a nice by-product,” but it
was not the driving force behind her
career choice. '

Why do men and women differ about
money and its role in their choice of
occupation? Certainly women can appre-
ciate the benefits of wealth. Some suggest
the answer may lie in how women mea-
sure success. Historically women in the
work force were not the primary bread
winners. Many were relegated to low
paying jobs. Those women able to
choose a career focused on child rearing
first and career second. Because these
women often did not provide the prima-
ry or sole source of income for thigir fami-
lies, compensation became less impor-
tant. High salary jobs were usﬁally held
by males because of their principal finan-
cial role in many families. Limitations on

ustration by Michae! Riey




women’s occupational choices may have
led women to redefine their career goals
and ideas of success.

The choice to enter law school
seemed to have been guided in many
instances by the presence of a highly
defined support network. Most intervie-
wees did not even consider law school
until their later years in college or while
employed in another job. For example,
the Honorable Battle Robinson decided
to pursue a law degree only after signing
up for federal jurisdiction and federal
procedure courses at Georgetown Law
School that related to her position in a
Washington office. Similarly, the Hon-
orable Susan Del Pesco became interest-
‘ed in law after many years of observing
the legal system as a social worker.
Style and Substance

Have women lawyers transformed the
way the legal profession practices law?
Those who would answer yes to that
question posit that the transformation is
due in part to women’s moral perspec-
tives. It is suggested that men’s morality
is based on a system designed to preserve
individual rights,2 and that, accordingly,
they resolve conflicts by balancing com:=
peting rights, determined by a rational
system of values. Women, on the other
hand, strive to preserve relationships
when resolving moral conflicts. Applied
to the legal field, the theory hypothesizes
that women’s emphasis on relationships
may diminish the win/lose aspect of the
adversarial system and change the way
lawyers interact with their clients and
each other.3

Those interviewed agreed, suggesting
that women in general communicate
better with clients than men do. Many
also believe that most women attorneys
are more receptive to alternative dispute

resolution’ techniques. No surprisingly -

they tend to respect and admire those
male colleagues who are less confronta-
tional, yet no less effective. However,
some women sense that a double stan-
dard prevails. While men are capable of
wearing many hats, women may be more
restricted to follow the norm. For in-
stance, a woman’s use of conciliatory
skills may be perceived as a weakness
whereas a man’s use of the same style is
views as simply a stylistic difference. To
compound the matter for women
searching for an effective approach,
women who display an assertive style are
often labeled overly aggressive. Many
hope that these perceptions will change
and that the legal community will recog-
nize and encourage a varicty of lawyer-

ing approaches for men and women.
Courtroom Techniques

How does this difference in approach
manifest itself in the most hostile of all
legal environments — the court room?
Women attorneys have been very stic-
cessful in Delaware courtrooms, but, in
response to questions regarding litiga-
tion style, a few noted that they had
some difficulty developing effective
courtroom techniques in this male-dom-
inated field.

Some of the more senior litigators
believed that the lack of female role
models in their early careers contributed

There are
accomplished
women attorneys
in legal practice
-in Delaware from
government to
private practice,
associate to part-
ner, and lawvyer
to judge.

to this difficulty. While they found that
the examples set by many male litigators

were valuable in developing their style,"

they also observed that what works well
for a man may not be so effective for a
woman lawyer. Again, the muddled per-
ceptions of proper behavior for women
presented a problem. Nevertheless,
aware that perception is crucial in litiga-
tion, these women applied other meth-
ods they believe to be equally effective.
For example, many emphasized al-
ternative dispute resolutions while stand-
ing firm on the merits of their cases and
expressing a willingness to go trial. This
combination has apparently proved suc-
cessful for many.
Professional Growth

There are accomplished women
attorneys in legal practice in Delaware
from government to private practice,
associate to partner, and lawyer to judge.
For the most part, these attorneys found
themselves well received by the Delaware
Bar. Sdll, they pointed out that difficult
problems did and still do exist.

One problem of great concemn to the
more sentor members of the Bar, partic-
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ularly with regard to early practice, was
loneliness. Until recently, there were few
practicing female attorneys. Most of
these women also shouldered household
and child rearing responsibilities. The
strain of dual roles was something only
women attorneys understood because
men generally did not bear primary
household responsibilities. Therefore,
without female counterparts to share
their frustrations, life as a female attorney
could be lonely.

The paucity of women attorneys in the
past contribute to another problem many
women face today — professional devel-
opment and advancement through men-
toring. Undoubtedly, mentoring is impor-
tant to the success of any attorney, but it
often requires a rapport between the men-
tor and student that male and female
attorneys may find difficult to establish. As
one women observed, men are usually
more comfortable with other men in a
business setting. Consequently, many
women attorneys believe their opportuni-
ties for professional growth are more limit-
ed than their male colleagues. They sub-
mit that if the profession is to adjust to its
changing demographics, mentoring must
be a conscious and purposeful effort to
include all attorneys.

The Untapped Network

Many women in private practice
speak of the difficulty experienced in cul-
tivating clients. One woman explained
that, in her view, women generally do
not have the business contacts that men
enjoy: Since networking is essential in
private practice, this deficiency can be
troubling. One suggested reason is that
standard business practice in developing
clients can present awkward moments
for women. Attorneys typically rely on
outside leisure activities to build a client
base and cement professional relation-
ships. For example, lawyers traditionally
solicit business in sports settings. But as
some observed:

Sports have been and continue
to be a great source of business for
men. They are the focus for all
sorts of male bonding. . . . [T]his
kind of traditional activity has
gone on and still goes on and
women don’t have an equal activi-
ty. How many woman play golf?

Again, the 19th hole is the scene

of many a business transaction.

And when men aren’t playing

these sports, a lot of times they are

watching them. They go to bas-
ketball games and football games.

And sports are an area than many
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women as adults just haven’t been

interested in.%

Similarly, the exclusive “men only”
club and the traditional business dinner,
the sites of many a business deal, until
recently have been closed to women.

Nerworking problems like these, can
hinder a career. As one attorney noted,
in the past women have been less recep-
tive to the idea of politicking. She sug-
gested that women need to expend more
effort developing and utilizing relation-
ships. Women need to find settings in
which thcyjarc comfortable with clients,
both male and female.

Male colleagues similarly must share
in creating new situations in which both
men and women may relate. Often the
tone of a relationship with a client will
be directly related to the rapport
between co-workers. Moreover, a client
will watch carefully the manner in which
male partners interact with associates. It

is in everyone’s best interest to foster-

new relationships between the female
attorneys and clients.

For such a complicated issue, no one
solution is clear. What is certain to many,
however, is that with the number of
women entering the field, the profession
will have to examine itself to accommo-
date their various skills and interests.
Family/Work Conflict

Few issues have so strong a potental
for drastically influencing and changing
the face of the working environment as
child-rearing and family. Historically,
society has expected women to shoulder
the primary responsibility of child-rear-
ing.5 The same is true today.6 The inter-
views in this survey establish conclusively
that women attorneys are not excepted.
But in the legal profession, where long
hours and broad accessibility to clients
and partners are also traditional expecta-
tions, conflict between personal and pro-
fessional demands is inevitable. The con-
frontaton of family and work intensifies
when one considers that the partnership
track and beginning parenthood typically
fall within the same ten to fifteen year
period. According to an American Bar
Association survey, this conflict has driv-
en a number of lawyers — male and
female — to forego parenthood.” And
men and women attorneys report that
colleagues have questioned the fervor of
their career commitments when they
expressed a desire for more flexible work
arrangement to accommodate family
responsibilities.

Perhaps to avoid these repercussions,
women in the past generally made the

adjustment between family and work
without much hope for change in the
structure of the legal work environment.
As Christine M. McDermott, Executive
Director of Delaware Volunteer Legal
Services, recalls:

“[I]n 1975 the expectaton was
that a woman in a profession was
supposed to do everything . . . if
you wanted to work and you
wanted to maintain your [profes-

With job
sharing, two
persons divide
as equally as
possible the
responsibilities
of one job.
This arrangement
gives the
employer
the benefit of
full-time work.

sional] reputation, the expectation

was that you did both jobs full-

time, your job at home and your

job at the office and that’s what

you did.”

Today, however, many attorneys
search for other solutions.
Potential Responses To A Growing
Problem

For some, solo projects is an answer
to the family/work issue. When asked if
she would consider firm practice again,
onc Delaware solo practiioner respond-
ed in the negative if the move forced her
to give up nights and weekends with her
children. Like many others, she believes
that with her own practice, she could
better balance both career and family.
Similarly, the need for greater control
over personal and professional life was
one of the reasons Aida Waserstein and
Christine Demsey of Waserstein &
Demsey formed a partnership in 1984,

Other women choose corporate legal
departments to resolve the family/work
conflict. According to some, corporate
practice offers more predictable hours,
well-developed part-time and child care
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policies, and freedom from the billing
and rainmaking pressures inherent in
many law firms.? For:these same reasons,
some women surveyed valued their gov-
ernment positions. The movement of
many women to these area signals
women’s refusals to simply accept the
status quo. Rather, many are determined
to find a professional culture that vali-
dates their concerns by addressing them.

Despite the foregoing, a large per-
centage of women lawyers remain in law
firm practice.10 A few have found their
firms flexible and willing to deviate from
traditional firm practice to allow a better
balance between career and family. With
the ever increasing number of women
attorneys and male attorneys who seek a
more balanced life style, many organiza-
tions are realizing that they must address
the family/work issue or risk losing some
of their best and brightest attorneys.11
How Does Delaware Rank?

Some Delaware firms and corpora-
tions, like those throughout the nadon,

- have faced and met the challenge. For

example, some have instituted flexible
child care leave policies, providing from
two to twelve months leave after the
birth or adoption of a child. These em-
ployers may recognize that most moth-
ers are not emotionally prepared, and
therefore not professionally prepared, to
return to work soon after their children
are born.12 Apparently, they also recog-
nize that the more flexible and support-
ive they are with working parents, the
greater the likelihood that they will
develop satisfied attorneys who will be
loyal and productive for years to come.13
The converse also may be true. That is,
as one Delaware attorney surmised, firms
who limit or deny maternity or child care.
benefits on the assumption that the
attorneys will leave to be with their fami-
lies are setting in motion a self-fulfilling
prophecy by providing a reason for the
departure.
The Part-Time Potential

Very few Delaware establishment have
arranged for part-time work for attor-
neys. For the women who take advantage
of this opportunity, part-time work can
fulfill their need to spend more time at -
home while preserving their investment
in their careers. In fact, recent research
shows that most working mothers would
prefer part-time work at first, with a grad-
ual return to full-time work.14

But how does part-time work affect
profitability and client service? The wo-
men attorneys interviewed who work
part-time believe there is little loss of




professional dedication and productivity.
These women often work at home on
their “oft” days and make it a point to
return client calls promptly whether or
not they are in the office. Aida Waser-
stein of Waserstein and Demsey de-
scribed her experience as a part-time
attorney in 1979 in this way:

“The time that I was most pro-
ductive as a lawyer was after I had
my first child. I was in a new job
and I was working three days a
week . . . and I was so efficient. I
didn’t talk to anybody on the
phone and I didn’t take much
time for lunch and I didn’t chat
with people . . . I really had a very
clear sense that every minute I'm
spending here I want it to be very
productive because this is time I’'m
not spending with my child.”

For those employers who believe that
part-ime work is not beneficial for them,
job sharing may be an alternative. With
job sharing, two persons divide as equally
as possible the responsibilities of one job,
thereby, giving the employer the benefit
of full-ime work. Although not uncom-
mon in other occupations, job sharing
has not gained ready acceptance in the
legal profession.15 Some of the women
interviewed were aware of only one such
arrangement in Delaware. -However,
some attorneys who have tried job shar-
ing in other states report that if the two
attorneys sharing the position interact
well, it can work.16
Availability of Day Care Services

Alternative work arrangements aside,
one of the greatest impediments for
women and men in pursuit of a full and
balanced life is the limited availability of
good day care. There is a child care crisis
in the United States.17 Today, with
about 57% of mothers with children
under school age working outside of the
home,18 the number of affordable and
good facilities and is still inadequate. For
the sake of all families, many interviewees
would like to see government address
this issue, as other countries have done.
Unfortunately, for reasons too complex
to discuss here, government has not.!?
Thus, many families, like some of those
of the women surveyed, must pool their
resources, and look to extended families
or neighbors. Some believe, however,
that the problems they encounter may
be better resolved with assistance from
greater community, including employ-
ers, who also have a vested interest in the
welfare of our children.

One particularly difficult problem

that confronts professional women is the
hours of operation for child care facili-
ties. Most facilities require that children
be picked up by 5:30 p.m. or 6:00 p.m.,
frustrating many attorneys whose jobs
often require late hours. Cynthia Kaiser,
a transactional attorney at Richards, Lay-
ton & Finger,considered day care for her
first child because of the socializadon it
would provide. However, she and her
husband chose to hire a live-in nanny,

With the ever
increasing num-
ber of women
attorneys and
male attorneys
who seek a
more balanced
life style, many
organizations are
realizing that
they must address
the family/work

issue.

primarily to avoid the added stress of
having to pick up their child by a certain
time every night. Kaiser, like most of the
other women interviewed, would like to
sce more day care centers that cater to
professional couples who have less pre-
dictable hours.

Care for sick children is another con-
cern for working parents. In general, ddy
care centers will not accept children
when they are sick. With the scarcity of
facilities that will accept sick children,
more often than not, one parent must
stay home. Were schedules more flexible,
most parents would not mind this neces-
sity. But there are days when meetings
must be attended, -depositions taken, or
closings completed. Aida Waserstein and
Christine Demsey found one solution by
setting aside a room in their office for
their children, fully equipped with a tele-
vision, VCR, and various toys and books.
Hope for the Future

Although many of these interviewed
acknowledge that not all legal employers
can offer the Waserstein & Demsey ar-
rangement, it is an example of flexibility
they value. They realize, however, that
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there are no easy solutions. The practice
of law demands time and effort.
Economic realities create barriers to
solutions such as flexible or part-time
work arrangements. Furthermore, small-
er firms may find themselves unable to
meet their client demands when they are
left short staffed for any length of time.
Yet, with a potential of 45 years of dedi-
cated service, the six months for parental
leave or even one to five years in which a
woman is working a flexible time sched-
ule seems a small sacrifice. Moreover, it
is important for employers to be com-
fortable with the knowledge that the
employees with whom they have spent
long hours of training will remurn com-
mitted to their careers.

The women surveyed hope that more
employers address these issues for solu-
tions acceptable to the entire profession.
They were encouraged when the Dela-
ware State Bar Association adopted
Model Employer Policies developed by
its Family Law and Women and the Law
Sections, providing guidelines for poli-
cies for parental leave, elder care, child
care assistance, and alternative work ar-
rangements. The promulgation of these
Model policies is but one indicator of
the unquestionable impact of women
attorneys on the practice of law.

Undeniably, women are an integral
part of of the Delaware legal community.
They have advanced the practice of law
as judges, prosecutors, litigators, and
skilled practitioners in every field of law.
As a result, their perspective and con-
cerns, particularly regarding lawyer style,
professional advancement, and the bal-
ance of work and family, have transcend-
ed gender lines and become issues that
cannot be ignored.

N * * %

Constraints of space make it impossible to
include the author’s extensive footnotes,
but the numbers to these footnotes appear.
The full footnotes will be available npon
request to the offices of this magazine.

Ann Massey Badmus and Amy Arnott
Quinlan are associates of the Wilmington
firm of Ashby <& Geddes. Ms. Badmus
holds a Bachelor of Mechanical En-
gineering degree from the University of
Delaware and a law degree from Widener
University School of Law. Her practice
consists primarily of commercial litign-
tion. Ms. Quinlan holds a Bachelor of Arts
degree from Bates College and a law
degree from Boston University School of
Law. She practices primarily in the areas
of bankruptcy and commercial law. @
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