
^PUBLICATION
OF

OBM/REB/R
FOUND4TION

Volume lil Number 3

UmRE
LAWYER

0 74470 79067 9

09

$3.00 Fall 1993

Third Circuit

Disrict Court

Women in Delaware Law:
A Status Report

Nonprofit Organization
US. Postage

PAID
Wilmington, Delaware

PERMIT NO 697



Your associate likes the look of the firm's benefits,
your junior partner likes to look after his investments,

and you'd like to look into rollovers.

You're definitely doing something different
with this year's bonus.

The firm is ready for a new computer system.
And a loan to pay for it.

And you need to arrange a mortgage for the vacation cottage
that you signed a contract on over the weekend.

It's time you talked with a private banker
from Wilmington Trust.

We understand the special financial requirements of attorneys who want to make the
most of their firms for themselves and their families.

The private bankers at Wilmington Trust are talented professionals who can coordinate
customized credit and insurance arrangements, provide estate planning, manage investments
and develop tax-advantaged retirement benefit plans.

If you are among those actively building substantial assets, call David Ernst in Private
Banking at (302) 651-8855.

™ Wl LMINGTON TRUST



%11 brothers
.with 35 communities in the Delaware Valley

Delaware's Premier Communities!
See the Award- Winning Value other builder. By offering more choices,
of Toll Brothers. innovative design, and extraordinary luxury
Discover what over 8,000 homeowners features, we've set the standard for home
already know. Toll Brothers builds more building in Delaware. Visit one of our many
quality and value into their homes than any fine communities today.

New Communities in Hockessin!
Two new Toll Brothers communities are now open in Hockessin. Don't miss seeing
the outstanding new Cedarbrook (pictured).

Hitchen's Farm Estates at Autumnwood
From the low $200,000*8 From the mid $200,000's
Hitchen's Farm Directions: From 1-95, take Rt. 141 N. 2.3 miles to Rt 2W.
(Kirkwood Highway). Continue on Rt 2W. for 6/10ths mile to Rt. 41 N. and turn
right. Take Rt. 41N. for 4 miles to Brackenville Rd. and turn left. Go 1.6 miles to Rt 7.
Continue straight across intersection onto Little Baltimore Rd. Hitchen's Farm is 1.3
miles on the left.

Estates at Autunmwood Directions: From 1-95, take Rt. 141N. 2-3/10 miles to Rl. 2
W. (Kirkwood Hwy.). Continue on Rt. 2 W. for 6/10ths mile to Rt. 41N., turn right.
Take Rt. 41 for 4 mi. to left on Brackenville Rd. Go 1-6/10 mi. to Rt 7. Continue
across intersection onto Uttle Baltimore Rd. The Estates at Autumnwood is
1-1/10 ml. on the right. Open Mon.-Fri. 12-5, Sat. & Sun. 11-5. (302) 234-9910.

Grand Opening-final section!
Come see our new model- the lavishly detailed Cornell!
•These last 14 homesites are our most beautiful!
•Walk-out basements available
•Expansive 9 ft. high first floor ceilings.
•Gourmet kitchen with Jenn Air appliances
•Convenient second rear staircase off family room
•A sensational master bath and master den
•A well-established neighborhood where you'll feel right at home

EST&TESOF
CORNER KETCH

From the
$240,000's

Directions: From Wilmington, take Robert Kirkwood Hwy. (Rt.2) to Rt 7 & go
north. Follow Rt. 7 to 72 and turn left. Turn right onto Corner Ketch Rd.
Entrance on left. Open Mon.-Fri. 12-5, Sat & Sun. 11-5. (302) 23M955.

Hockessin's Best!
How fitting that those who can choose any home choose Toll Brothers at
Sanford Ridge in Hockessin. All the luxuries you require are here-
elegant double entry doors, 2-story foyers, 9 ft and vaulted ceilings,
detailed trim work, center island kitchens with Jenn-Air appliances, and
master suites with whirlpool tubs.

SANFORD From the upper
RIDGE $3oo,ooo's

Directions: From 1-95 take exit 7B (Rt. 52 R) . Turn right at light. Continue on
Rt. 52 N. in far left lane 1-1/2 mi. to Greenhill Ave. Turn left. Travel 1 mi. to Rt. 48.
Turn right. Take Rt. 48 for 5-1/2 mi. to entrance on left. Open everyday 12-5.
(302) 234-1800.



The totally new 1993
Lincoln Mark VIII

The quality of today's cars and trucks is more than you think.
And when you pick a Winner, it's your choice.

Not only are cars and trucks built better today,
but you get more for your money ... performance,
safety, and convenience features, standard today
that were optional (or. even unavailable) a few
years ago.

And when you choose Winner* you have a
choice of hundreds of car, truck, van, and

sport/utility models among a dozen of the finest
domestic and quality import nameplates.

Choose a Winner, and discover who has made
the biggest commitment to your transportation
needs.

Discover why we're "Delaware's Favorite Car
Dealer!"

LINCOLN-MERCURY, Newark • FORD-S(IZ(1KI, Newark* BCIICK, Newark • NISSAN, Newark • FORD,
Dover • MITSUBISHI, Dover • HYUNDAI, Dover • OLDS-CADILLAC-GMC, Pennsville, NJ • SATURN of

Newark, West Chester • INF1NITI, Newark • WINNER GROUP LEASING • WINNER-AUTO BODY
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QUALITY
AND VALUE.

IT'S AS
IMPORTANT

DIAMONDS
AS IN

ANYTHING
ELSE YOU

OWN.

Stuart Kingston
J E W E L E R S

2010 Pennsylvania Ave., Wilm., DE19806 • 302/652-7978 • Mon - Fri 9:30 - 5:30 • Sat 10-4

Exceptional Quality Transcripts

from

CORBETT &ASSOCIATES
ACCURATE • DEPENDABLE • PROFESSIONAL

Rapid Turnaround

Reporting for all Types of Legal Proceedings

Real-Time Reporting

Min-U-Script Free with All Transcripts

ASCII Disks on Request

Discovery ZX

In-House Videographers

L
Ellen Corbett Hannum, RPR, CM, CMR, President

Registered Professional Reporter
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THE CHOICE
FORSUCCESS

NOWCOMESIN
ACHOICEOFFORMAES.

West's® United States Code

Annotated® is now available on

easy-to-use CD-ROM. What's

more, it's complete with all the

features that make USCA the

number one source for federal law.

So you get all of USCA- on just

two convenient compact discs.

Call 1-800-255-2549, ext.

7000 today for a no-obligation

demonstration in your office.

West Publishing II
More vims to win

1993 WEST PUBLISHING



Delaware's annotated Rules,
now including the local Federal Rules.

Only from The Michie Company.
Xor years, law offices all over the state have relied on Michie's Delaware Code
Annotated for the official, annotated court rules. Now, there's even more to rely
on. Just published, Michie's Delaware Rules Annotated consolidates the
Code's official text and annotations for the Rules in one softbound volume.
Delaware Rules Annotated covers the Rules for all levels of the Delaware
judicial system, including Rules of Evidence and Rules of Criminal and Civil
Procedure. It also contains the Federal Rules of the Third District, the U.S.
District Court for Delaware, local U.S. Bankruptcy Rules, and Rules for 2254
and 2255 cases. With indexes for each set of
Rules as part of the portable single-volume
format, it's perfect for pretrial research and
courtroom reference.

r

Order today!
Examine for 30 days without risk or
obligation.
• Mail the coupon below
• Call toll-free 800/562-1215
• Fax your order to 800/643-1280. .

Or contact your Michie sales
representative—
GIL WARD
800/545-5447 or 410/557-9780

Semiannual updates put timely
law in your briefcase.
When the Rules change, rely on Delaware
Rules Annotated to keep you current. The
volume is updated semiannually and
replaced annually, with all changes
integrated into the text.
At just $45* per copy, shouldn't your
briefcase contain a copy of Michie's
Delaware Rules Annotated?

$45*
Approximately 1500 pages,
softbound, revised annually,
supplemented semiannually
©1993, The Michie Company
New editions and supplements
issued within 60 days of purchase
will be sent free of charge.

THE

M I C H I E . C O M P A N Y
LAW PUBLISHERS SINCE 1855

P.O.BOX7587 • CHARLOTTESVILLE.VA 22906-7587 • 1-800-562-1215

O Yes! Please send copies of Delaware Rules Annotated, 1993 Edition at
$45* each. (41540)

30-Day Trial Offer. I may return my purchase within 30 days without obligation
if not completely satisfied. New editions will be sent to me with the same
return privileges.

O Payment enclosed (save shipping and handling charges)
OBill me O Bill my firm

(Plus shipping and handling, net 30 days)
O Send me the current Michie Company catalog

Name
please print

Account name

Phone

Address

State
* Plus sales tax where applicable.

Zip
EDV SUMMER/93
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DEDICATION

This issue is dedicated to all the women lawyers who were neither expected nor encouraged to
embark upon professional careers, but who believed that they could succeed despite adversity and
alter expectations as well. Thank you for your inspiration.

This issue is dedicated to all the women lawyers who were expected and encouraged to lead
professional lives, but were never prepared for the discrimination and harassment they had to face.
Thank you for your perseverance.

This issue is dedicated to all the women lawyers who dared to personalize the practice of law to
conform with their life styles. Thank you for your courage.

This issue is dedicated to all the women lawyers who skillfully pursue their professional careers,
and ably create and nurture the next generation. Thank you for your versatility.

This issue is dedicated to all those people who support, care for, and encourage women lawyers.
Thank you.

This issue is also dedicated to all those who read it. Thank you for your interest, whatever the
motive.

Cathy J. Testa, Issue Editor

Cathy Testa, who has so ably shepherded this issue on its long trek from original conception to the
reality of print, practices law with the firm ofSkadden, Arps, Slate, Meagher &Flom — W.E. W.

-J««p Eagle-

(302) 764-3888

THE 1993 JEEP® GRAND
CHEROKEE. A GREAT JEEP
IN THE GRAND TRADITION.

It's like no other Jeep vehicle ever before. This is the Jeep Grand Cherokee Limited. As rugged and tough as you'd expect any Jeep
Cherokee to be, yet as sporty and comfortable as you'd expect a sophisticated road car to feel. This is four-wheeling in an entirely new
dimension. Here's why: ' •

• The only 4x4 with a driver side air bag.
• Four-wheel anti-lock brake system standard.
• Quadra-Trac® all-the-time four-wheel drive standard.
• A 4.0 litre 190 horsepower engine standard; plus,
available 220 horsepower V8.
• Split-folding rear seat.

The 1993 Jeep Grand Cherokee Limited. It's part of
a grand new tradition.

Jeep is a registered trademark of Chrysler Corporation. Buckle up for safety.
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W ith the recent attention to the
increasing number of women
lawyers within the state and

nation, it is interesting to know that the
Delaware Bar's first female members
joined its ranks not 20 or 30 years ago,
but 70 years ago — in 1923. The story
of these women is the story of the
Delaware Bar, its progress, changes,
and successes. In 1923 Evangilyn Barsky
and Sybil Ward
became the first
female members
of the Delaware
Bar. Sybil Ward
was born in 1894
into a family of
lawyers. While
st i l l in g rade
school she decid-
ed that she too
would pursue a le-
gal career.1 A grad-
uate of the Uni-
versity of Penn-
sy lvan ia Law
School,2 Ms. Ward
settled into her
legal career and
became involved
in politics. From
1925 until 1929,
she represented
the twelfth Ward
as the first woman
elected to the
Wilmington City
Council.3 Shortly
after she died on
March 30, 1977,
Tom Malone
wrote: "She was
proud of being
the first woman
lawyer in Dela-
ware, but insisted
there was nothing
strange about
it."4 Many of the more senior members
of the bar recollect her performing title
searches for the family law firm Ward
and Gray, begun by her father Herbert
Wardi now Potter, Anderson and
Corroon.

Evangelyn Barsky shared a passion for
law and politics similar to Ms. Ward's.
Born and raised in Wilmington, she
graduated from Goucher, and received
her A.B. and LL.B. from the University
of Pennsylvania.5

Evangelyn was an active member of
the Delaware State and American Bar
Associations as well as non-legal associa-

tions such as the League of Women
Voters, the American Association of
University Women, and the New
Century Club.6 During World War I, she
was a member of the women's motor car
corps.'7 She was also active in politics.**
On July 1, 1935, she was appointed
Assistant City Solicitor and put in charge
of delinquent taxes. She was the first
Republican woman to receive such a

lelaware s
First

Lawyers:
Tne Flow

or Acceptability
Jacqueline P. Paradee

political appointment.^ Unfortunately,
her tenure was short-lived. Ms. Barsky
was killed in an automobile accident on
September 13,1936.10

In 1926 Annie Saulsbury became the
third woman admitted to the Delaware
Bar. Little is known about her career,
except that she did not practice in Dela-
ware. Five years later Marguerite
Hopkins Bodziak was admitted. She was
born in Elkton, Maryland on July 12,
1889.11 After graduating from Goldey
College in 1907, she took a job with the
law firm of Marvel, Marvel, Layton and
Hughes.12 She obtained her law degree

8 FAI I 1993

from Temple in 1931.13 Thereafter, she
opened her own law office in Wilming-
ton. In 1933; E. Ennalls Berl appointed
her Assistant City Solicitor in charge of
prosecution.14 According to an article in
the News Journal, Mrs. Bodziak was the
first woman prosecutor in Delaware.15

She served in this role until 1935.
Like her female predecessors, Mrs.

Bodziak was active in politics. She was
elected to the De-
mocratic National
Committee by the
Delaware Demo-
cratic State Con-
vention and served
in that capacity from
1932 until 1944.16

In 1936, having
served on the
national committee
of the Democratic
State Convention
for four years, she
was favored for the
congressional nomi-
nation on the
Democratic tick-
et.17 Several non-
partisan women's
organizations urged
her to become a can-
didate ,1 8

Eight years later
Mrs. Bodziak offer-
ed her services to
the Republican par-
ty and was quoted
in the News Journal
as saying, "I am
taking a walk. I
cannot go into the
voting booth and
vote the Republican
ticket yet pose as a
Democrat. I am not
a hypocrite."15' The
author of the News

Journal article commented: "Mrs. Bod-
ziak has seen the vast danger in perpetu-
ating in power the New Deal and its phi-
losophy."

In 1941, a fifth female was admitted
to the Delaware Bar. Roxana Cannon
Arsht was a 1939 graduate of the Uni-
versity of Pennsylvania Law School. At
that time, a law school graduate interest-
ed in becoming a member of the Dela-
ware Bar was required to clerk with a law
firm. Her father received permission from
William S. Potter, Esquire, senior partner
at Ward and Gray (where Sybil Ward
worked as a tide searcher) for his daugh-



ter to clerk in that office for no pay.
During her clerkship, Judge Arsht

studied for the Delaware Bar and met,
and eventually married, S. Samuel Arsht.
During their courtship, their respective
laws firms became embroiled in the
famous Coca-Cola case of the 1940's.
This was the first time in Delaware's his-

female pioneers, she simply states that she
became a lawyer to enable herself to be a
useful member of society, unaware that
she was blazing a path for others.

Delaware's first woman to be named a
judge on the Third Circuit Court of
Appeals entered the practice of law in
1965. Jane Roth, a graduate of Harvard

Evangilyn
Barsfcy
4

In her junior year in college, Judge
Roth spent a year abroad in Paris. While
there, she visited England and toured
the British courts and observed a trial.
The plaintiff was a handyman who, while
cleaning an attic window, fell several
floors to the ground. The fall severely
injured his leg. The issue before the
court was whether the window frame has
been damaged by bombs during World
War II, or whether the handyman had
been was careless. Had his disability been
caused by wartime damage, he would
have received only national health bene-
fits. Judge Roth recalls that as she lis-
tened to the parties' arguments, she felt
a surge of interest, and began to consid-
er law school.

At the age of twenty-six, Judge Roth
entered Harvard Law. She was one of
twenty-five women in a class of more
than five hundred students. During the
early 1960s, there was a professor of
property at Harvard Law School who

tory that two law firms addressed an eth-
ical conflict stemming from married
lawyers. Ward and Gray decided that
Roxana should not work on that case in
light of her relationship with Sam Arsht.

After passing the Delaware Bar,
Roxana applied for jobs all over town,
but did not get one positive response.
Absent the opportunity to serve, she
busied herself as a wife, a community
leader, and a mother.

In 1962 Sam Arsht was approached by
Judge Melson, Sr. who asked whether
Sam was willing to "donate his wife to the
Family Court" and she began her career
as an unpaid Master. In the early years of
Judge Arsht's career, the Family Court
dealt primarily with delinquencies, assault
and battery, and domestic disputes. In
1971, after nine years as Master, Roxana
Arsht was appointed a judge of the Family
Court. Throughout her term, Judge
Arsht watched the Family Court's respon-
sibilities and jurisdiction expand into the
areas with which we are now familiar.

Judge Arsht retired in 1983. Although
thought of today as one of Delaware's

Sybil
Ward

•

School, was influenced by two different
sources. The first, and most obvious, was
her father, Robert Richards. As the
daughter of one of Delaware's leading
lawyers of the 1950s and 1960s, Judge
Roth was exposed to the courtroom at an
early age. However, it was a case she
observed in England that made the great-
est impression upon her. Judge Roth re-
counts the story with such vivid clarity
that it is no wonder she became a lawyer.

had a practice called "ladies day". Ac-
cording to Judge Roth, this professor
refused to call on women in his class
except two days a year. On these two
days, the women were required to field
his endless questions before the class.

After graduation from she became an
associate at Richards, Layton & Finger.
In the early days of her career, it was
decided that, since she was a woman, she
would be well-suited to domestic issues.

DELAWARE LAWYER 9



She found her niche, however, in medical
malpractice. She recalls one malpractice
case involving notorious Philadelphia
lawyer. Unnerved by a female adversary,
he became belligerent and abusive. At
one point during the trial, after three of
Judge Roth's objections to the same
statement were sustained, he turned to
Judge Roth and shouted, "Stop yelling at
me like a fishwife." Undismayed by these
histrionics, Judge Roth methodically pur-
sued the issues and won.

Eight years of practice and two chil-
dren later, Judge Roth became the first
female partner of a law firm in Delaware,
even though she had been told when she
started that a woman would never make
partner. When asked of her impact upon
today's generation she stated: "I think I
knew that if I did not do a specific task
well it might be said I didn't do it well
because I was woman, and women
shouldn't be doing this kind of work. I
think in many cases I worked twice as
hard because if I messed up, some of the
men attorneys in time would say, 'You
see, that's what happens when you let a
woman do the work.' So it provided a
certain amount of impetus. There have
been times when I've really felt proud
that I . . . have made men lawyers think
better of women lawyers because I've
done the job and I have done it well."

Three years after Judge Roth joined
the Delaware Bar, Delaware's second
female member of the judiciary, the
Honorable Helen S. Balick, became a
member. After graduating from high
school, Judge Balick went to work in a
Pennsylvania law office as a secretary.
She married a man who persuaded her
to go to the law school. At his insistence,
Judge Balick applied to the Bar Ex-
aminers in Pennsylvania, who agreed to
let her take the graduate record examina-
tion and three area tests as a substitute
for a college diploma. She passed the
two day examination, applied to The
Dickinson School of Law, and was ac-
cepted. However, she decided not to
attend. Two years later her first husband
died. Judge Balick then decided to enter
Dickinson with the class of 1963. In
June, 1967 she married the Honorable
Bernard Balick.

After graduating from law school,
Judge Balick was admitted to the Penn-
sylvania Bar. Shortly thereafter, she
attempted to register with the Delaware
Bar, but was refused registration because
she did not have an undergraduate
degree. She was given the alternative of
examinations at the University of Dela-

ware. After hours of examinations in
English Composition, Literature, Amer-
ican and British History, and French, she
petitioned the Supreme Court for per-
mission to take the Delaware Bar Exam-
ination. In March, 1969, she became
their tenth woman admitted to the
Delaware Bar.

From 1966 until 1968, Judge Balick
was employed at the Girard Trust Bank
as a probate administrator. In 1968, she
left Girard to serve her required clerkship
at the Community Legal Aid Society as
an unpaid intern. Thereafter, she became
a Legal Aid staff attorney. She recalls: "I
interviewed a client, who had some kind
of landlord-tenant problem, obviously a
tenant, and I was able to resolve it.
When he got up to go, he said, 'Well,
thank you very much, ma'am, but when
do I get to see the lawyer?'" Judge
Balick left Legal Aid in September of
1971 and served as a Master in Family
Court until April, 1974, when she was
offered the position of Bankruptcy
Judge/U.S. Magistrate for the District
of Delaware. Since 1980, she has served
as the only bankruptcy judge in the
Delaware district.

When asked how the 1960s influ-
enced her career, Judge Balick com-
mented that at that time, most large
organizations were eager to hire women.
When she worked at Girard Trust Bank
in the mid-1960s, she was the only
woman in the trust department and the
probate administration division. During
these pioneer days, Judge Balick recalls
feeling a sense of responsibility not only
to other women but to society in gener-
al. Judge Balick's commission in the
Bankruptcy Court expires in 1999, and
she is looking forward to retirement.

The 1970s brought more women to
the Delaware Bar with the opportunity to
make greater inroads for the woman of
today. Although women had been mem-
bers of the Delaware Bar in New Casde
county since 1923, it was not until 1970
that Sussex County received its first
female attorney, the Honorable Battle
Robinson. After graduating from law
school in 1963, Judge Robinson worked
for seven years in the Justice Department
in Washington, D.C., before marrying
and moving to Sussex County, Delaware
in 1970. When Judge Robinson gave
birth to her first child in 1972, the
Delaware State Bar Association sent her
roses with a card to "die first lawyer in
Sussex County ever to have a baby."

Before entering private practice,
Judge Robinson worked for the General

Assembly. She later practiced with
Wilson, Halbrook & Bayard until she
went to the Governor's office as Gov-
ernor du Pont's assistant legal counsel.
She ran for Lieutenant Governor in
1984 and lost. In 1985 she was appoint-
ed a Judge of the Family Court in Sussex
County. Two years ago she took part in
another first in Sussex County history: a
female attorney for the plaintiff and a
female attorney for the defendant argued
a case before the presiding female judge.

When asked how the 1960s affected
her careerjudge Robinson stated: "I
think coming along in the 1960s, going
to law school in the 1960s, I had a high
motivation for public service, for using
the law to benefit people. I had a much
more public law and public service
approach. I think I had that earlier, but
maybe that's part of the reason I got
interested in the law. I think in the
1960s there was a lot of emphasis on
that.. . if you want to change the world,
you get to be a lawyer and that's how
you use the law."

Judge Robinson's commitment to
government service was shared by
Christine McDermott who became a
member of the Delaware Bar in 1972.
Ms. McDermott experience a close rela-
tion of the infamous Harvard "ladies day"
at the Dickinson School of Law, where
women students were called upon for
cases in which women were defendants or
victims, particularly rape cases. After clerk-
ing during her law school summers with
the law firm of Cooch & Taylor, Ms.
McDermott accepted a position at the
City Solicitor's Office, where she worked
on civil issues, zoning, and the desegrega-
tion case, Evans & Buchanan.

After a year with the City Solicitor's
Office, she moved into criminal prosecu-
tion, despite warnings that "girls can't do
that". Eventually, she became chief pros-
ecutor, a, position she held until 1976,
when Governor Tribbett asked her to
run the Delaware Agency to Reduce
Crime. She headed the Agency (now
known as the Criminal Justice Council)
until 1981, and thereafter taught at the
University of Delaware for three years.
From 1985, to 1988, she directed the
private, non-profit Delaware Council on
Crime and Justice. In 1988, she was
offered the opportunity to run Delaware
Volunteer Legal Services, which later
merged with the Civil Clinic of Widener
University School of Law. She now also
serves as a visiting associate professor at
Widener, "thus fulfilling my grandmoth-
er's prophecy that I would always have

IO FALL 1993



teaching on which to fall back".
When asked whether the women's

movement of the 1960s and the deseg-
regation movement of the 1950 and
1960s affected her career, Ms. McDer-
mott replied that when she was in col-
lege, she wrote a paper for her history
class on desegregation in Delaware, and
learned about Louis Redding, the first
black lawyer in Delaware and the only
one until the 1950s. Mr. Redding's
work and Ms. McDermott's experiences
as an elementary school student in a
desegregated Delaware school in the
1950s motivated her to pursue a legal
career. As one of the few women litiga-
tors in Wilmington in the early 1970s,
there were times when the lack of cama-
raderie created a sense of loneliness, but
she recognized that her perseverance as
one of Delaware's first female prosecu-
tors opened the way of women who
would follow her.

The first woman lawyer appointed to
the Delaware Superior Court was the
Honorable Susan C. Del Pesco. Judge
Del Pesco became a member of the bar
in 1975. She began her career with the
law firm of Schnee and Castle. Shortly
after Governor Michael Castle became
Lieutenant Governor the remaining
attorneys from Schnee and Castle joined
Prickett, Jones, Elliott, Kristol & Schnee.
Two years later Judge Del Pesco became
a partner. In 1988 she was appointed
Judge of the Superior Court.

Judge Del Pesco grew up at a time
when conventional wisdom taught a
woman not to work, but if forced to do
so, to become a nurse, a secretary, or a
teacher. The 1970s brought opportuni-
ties for women who were entering the
legal profession. Although she felt a
sense of isolation as one of Delaware's
few women attorneys she recalls that she
was considered intellectually equal to her
male peers. Intellectual equality, howev-
er, does not necessarily mean total equal-
ity: "I don't know that we should resist
the notion that we're different. And I
think in understanding that there are dif-
ferences we can also understand the
qualities that each sex has a result of
those differences and learn to use those
strengths effectively."

As Judges Del Pesco and Robinson
entered the profession in the 1970s in
Wilmington and Georgetown, respective-
ly, female lawyers trickled into Kent
County as well. By the late 1970s there
were four women lawyers practicing in
Dover. Carol Braverman was one of the
first, and the first woman in Dover to

become a name partner. She became a
member of the Bar in 1979. Although
she felt isolated as one of the first female
attorneys in Dover, she remembers that
her peers were helpful mentors. How-
ever, she felt that she had to do every-
thing twice as well because she was a
woman. She initially performed domes-
tic, bankruptcy, and collection work
because women were not perceived as
capable of effectively advising male
clients. In 1988, when the firm with
which she has been associated dissolved,
she and her current partners formed the
partnership that is today Twilley, Street,
Rich, & Braverman.

By the end of the 1970s, women's
roles in the Delaware Bar has changed
remarkably. From the earlier experiences
of Judges Arsht, Roth, and Balick. to the
experiences of Judges Del Pesco and
Judge Robinson, Christine McDermott,
and Carol Braverman, the curiosity that
women created and the cynicism of male
practitioners when women first entered
the profession had decreased. Their con-
tribution succeeded in making women
integral members of bench and bar.
Through their leadership, perserverence,
and hard work, they have established a
legacy of which Delaware can be proud.

* * *

Constraints of space make it impossible to
include the author's extensive footnotes,
but the numbers to these footnotes appear.
The full footnotes will be available upon
request to the offices of this magazine.

Jacqueline Paradee is a member of the
Women In The Law Section of the Dela-
ware State Bar Association, and is an
attorney for the Delaware General Assem-
bly House of Representatives. •
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LAURA A. O n E N
PATRICIA C. HANNIGAN

Preliminary Findings of the
ic :̂z Delaware Lawyer
Satisfaction Survey

[omen attorneys
tend to be left out of the

rosier aspects of the picture.
Among other things, they

earn significantly less than
their male counterparts,
although they put in the
same hours in the same

kinds of workplaces. It has
been suggested that the dif-
ferences in income between

men and women will dis-
appear over time, as women
become more senior in their

workplaces. But such a
change is not yet evident

when the effect of seniority
is removed, by comparing
women only against men
who have graduated from
law school more recently.

I n 1990, the Young Lawyers Division
of the American Bar Association
(A.BA.) published a report entitled,

"The State of The Legal Profession."
This report discussed the results of a
lengthy and comprehensive national sur-
vey conducted on a carefully selected rep-
resentative sample of over 1000 lawyers.
The disturbing results showed broad dis-
satisfaction within the profession.

In an effort to see whether and to
what extent members of the profession
in Delaware face such problems, the
Women And The Law Section, with the
imprimatur of the Bar Association
Executive Committee, sought the ser-
vices of Dr. Laura A. Often, a sociologist
at La Salle University, to conduct a
scaled-down version of the survey
among members of the Delaware Bar.
The abbreviated questionnaire was dis-
tributed in the February issue of In Re:T
and all members of the Delaware Bar
were encouraged to respond. In most
cases, questions were taken verbatim
from the A.BA. survey, to permit direct
comparison of the Delaware responses to
the national results.

Of the approximately 1800 current
members of the Delaware Bar, 277 (15%)
returned completed questionnaires.
Representative of the Delaware Bar?

The extent to which the survey respon-
dents are representative of the Delaware
Bar as a whole governs the extent to
which generalizations from their responses
are valid. Accordingly, we look first to see
how representative the respondents were.
The statistics reported here describing the
membership of the Delaware Bar were
provided by the Delaware State Bar
Association (D.S.B A ) .

Although more than two thirds of the
respondents were male (68%), the pro-
portion of female attorneys responding
(32%) was higher than at the Bar as a

whole, where only about 21% of the
membership is female. Nearly aU the re-
spondents were white (97%), which like-
ly reflects the Bar as a whole,1 but which
unfortunately precludes the possibility of
making any meaningful comparisons of
responses by race.2 The respondents
tended to be among the younger mem-
bers of the Bar; although they ranged in
age from 26 to 84, the median3 age was
40. And although the year of graduation
from law school ranged from 1933 to
1991, the median year was 1980, with
the single largest group graduating in
1989. Although the D.S.B A. keeps no
record of practitioners' ages, the infor-
mation available on year of graduation of
members of the Delaware Bar is quite
similar to that of die survey respondents:
31% of the Delaware Bar graduated from
law school in 1985 or later; 34% gradu-
ated between 1975 and 1984; and 34%
graduated before 1975.

By far the largest number of respon-
dents worked in New Castle County
(84%), which is consistent with the Bar
as a whole (86%). Most worked at law
firms (72%): 41% were partners and 30%
were associates. Only 11% worked for
corporations, 9% for a government, and
4% for courts. These statistics, too, are
generally consistent with the Bar as a
whole, where 13% work for a corpora-
tion, 12% for a government and 75% are
in private practice.

Seven judges (4%) were among the
respondents, whereas judges make up 3%
of the Bar as a whole.

In summary then, aside from the fact
that women attorneys were overrepre-
sented, respondents tended to be gener-
ally representative of the Delaware Bar as
a whole,4 in age, county of practice, and
type of practice.

As a result of the overrepresentation
of women among the respondents, one
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should use caution when comparing the
responses of men and women. One par-
ticular note about the comparison of
men and women respondents: because
99% of the women respondents graduat-
ed from law school after 1967, it would
be easy to confuse the effects of gender
with the effects of seniority. It would be
expected that those who graduated earli-
er than 1967, as a group, would have
higher status, higher income, would
more likely be partners, etc. than would
those who graduated more recently. Re-
sults which show that men respondents
have a significandy higher income than
women respondents, for example, might
simply reflect the fact that men have
been at the bar longer and should thus
be expected to have higher incomes. In
an effort to remove this effect of seniori-
ty, the analysis employed a technique
used by the A.B.A. in reporting the
national survey results. In the compari-
son between women and men attorneys,
a separate analysis was performed for
those who graduated since 1967, elimi-
nating the almost entirely male segment
who, having been at the bar longer,
would be expected to be at the top of
their profession.5 Thus, to return to the
illustration above, when the results show
that of those who graduated from law
school in 1968 or later, women report sig-
nificantly lower incomes, it is clear that die
explanation is not simply that men have
been at the bar longer.

This is, however, when all is said and
done, not a carefully selected random
sample. Limited resources precluded a
study of that scale, although it is hoped
that the D.S.B A. might consider funding
such an effort in the future. This report
should be viewed as a glimpse, substan-
tially less subjective dian has been avail-
able in die past, but nevertheless as seen
through a glass indistinctly, if not darkly.

In order for the reader fairly to under-
stand the survey results, one definitional
issue must be highlighted. "Significance"
is a term of art in the statistics context. It
means diat the likelihood of getting die
results one sees by chance is less dian 5%.
Put anodier way, it means diat it is 95%
likely that the results genuinely reflect
some underlying relationship, and that
they are not just random. For example,
where it is reported that "government
lawyers were significantly more likely
than others to describe their jobs as hold-
ing great intellectual challenge", there is
a 95% chance that the difference between
respondents employed by a government
and otiiers on this issue is not a chance

outcome, but shows a genuine effect of
type of employment on the attorney's
opinion regarding the extent of intellec-
tual challenge die job presents. The word
"significant" appears repeatedly in the
following report, and always refers to the
"95% to 5%" probability scheme
described here. It does not refer to sub-
stantive significance, which is a complete-
ly separate matter.

A final note of caution: statistics reveal
much about patterns of behavior in
groups, but nothing about individuals.

Women

respondents

were more likely

to have been in

the top 5 to io%

of their law

school class than

were men.

The results reported here may or may
not be consistent with your personal
observations. This report is meant to
open a door, to pique questions and
comment. It is in this spirit diat die fol-
lowing analysis is presented for your
review.
Survey Results
History at the Bar, Status and Income

Most respondents (70%) had worked
for only one or two employers since
entering the bar. Of respondents in law
firms, as was true with the A.B A. results,
men were significandy6 more likely to be
partners than women, and the reverse
was true regarding associates. This pat-
tern remained evident even when
respondents who had graduated from
law school in 1968 or later were ana-
lyzed separately, eliminating much of die
effect of seniority. Consistent with diis
difference in status, men reported signifi-
candy more often dian women diat diey
had considerable control over the selec-
tion of cases and considerable input into
management decisions. Again, diis dif-
ference persisted even when only diose
graduating since 1967 were examined.
The difference, thus, is not due simply to
the fact diat male attorneys have gained
a more senior status in die profession by
virtue of having been admitted longer.

Respondents' median annual income
was between $65,000 and $85,000,
although 15% reported an income over

$165,000. Less than 1% reported an
income under $25,000. There was a sig-
nificant difference between men and
women with respect to income: only one
percent of the women respondents re-
ported an income over $125,000, where-
as women were twice as likely as men to
report an income at the low end of die
scale (under $65,000). Again, diis pattern
was observed even when men and women
graduating since 1967 were examined
separately. The same pattern emerged in
die A.BA. survey results, leading diose
audiors to comment that "women con-
tinue to be far worse off financially than
dieir male colleagues in most positions."
Government attorneys were significandy
more likely dian odiers to report being at
die lower end of die pay scale. This pat-
tern did not vary by gender. Attorneys
with firms were more likely to report
income at die high end of die scale.

Over 70% of respondents believed diat
the financial rewards of dieir jobs were
great, but conversely, neariy 30% believed
die opposite. This latter group was com-
posed principally of government attorneys.

Women respondents were more likely
to have been in the top 5 to 10% of their
law school class (42%) than were men
(18% of the men respondents as a group,
28% of those graduating after 1967),
although die difference was not statisti-
cally significant.
Time At Work

Respondents reported that they
worked up to 75 hours per week, with an
average of 50 hours. There was no signifi-
cant difference between men and women
in die number of hours worked. Not sur-
prisingly, those who worked more than
50 hours per week were significandy more
likely to find die number of hours worked
to be unattractive. Fortytwo percent of
respondents believed diey do not have
enough time to spend widi dieir families,
and even more (54%) felt they do not
have enough time for themselves. At-
torneys with firms were significandy more
likely to report insufficient time for diem-
selves and for their families than were
attorneys with die government; attorneys
with businesses or corporations fell
between the other, two groups.

As was true with the A.BA. results,
there was no significant difference
between men and women respondents
on these items. The widespread com-
plaints about lack of time for diemselves
and dieir families led die authors of the
A.B.A. survey to identify a "time
famine" from which the profession suf-
fers, and to call it "an issue of major con-
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cern" and a serious source of dissatisfac-
tion among attorneys.
Job Satisfaction

Most respondents reported general
job satisfaction; 45% said they were very
satisfied with their jobs and 39% said
they were somewhat satisfied. This result
is higher than the response to the na-
tional survey, which showed 33% and
43% respectively. It is also true regardless
of the respondent's gender or type of
employment. Nearly 90% reported that
the intellectual challenge of their work
was great. This is consistent with the
national survey, where the authors found
that intellectual stimulation is by far the
single most important reason why people
choose the practice of law as a profes-
sion. Interestingly, government lawyers
were significantly more likely than others
to describe their jobs as providing great
intellectual challenge.

Although job satisfaction as reported
on a general question was quite high,
the picture was somewhat less clear when
respondents were asked specific ques-
tions about their workplaces. Only about
half the respondents (52%) thought their
employers were very supportive of men
attorneys, and even fewer (44%) thought
their employers were very supportive of
women attorneys. There was a significant
difference between men and women on
this issue, men being more likely to
report that their employers were sup-
portive of women attorneys than were
women themselves. This was true
regardless of whether the group as a
whole was examined or only those grad-
uating since 1967. Similarly, although
most male respondents (65%) considered
their offices definitely to be good places
for women to work, women themselves
were significantly less likely to think so.
(only 35%). On the other hand, fewer
than two-thirds of the respondents
thought their offices was definitely a
good places for either male (62%) or
female (56%) attorneys to work.
Workplace Atmosphere

Thirty-two percent of respondents
reported political intrigue and backbiting
in their place of employment. Only 6%
reported minimal pressure or tension on
the job; 31% reported just the opposite.
Only 38% of the respondents reported
having had a mentor. Interestingly, wo-
men were significantly more likely than
men to report such an experience, al-
though that gender difference disap-
peared when considering the experiences
only of men and women graduating
since 1967. These results suggest that

the mentoring phenomenon has become
equally available (or unavailable) to wo-
men and men in the more-or-less recent
past. Almost all of the mentors were
male, only 4% reporting a female men-
tor. This is not surprising, given the
comparatively small number of senior
women attorneys at the bar.

Fewer than one-third of the respon-
dents reported receiving frequent in-
struction, training, or even feedback
from superiors.

Most respondents (85%) reported that
racial bias was not evident in their work
place, although women were significantly
more likely than men to perceive such
bias. On the other hand, 15% report
racial bias suggests cause for concern in a
bar where many attorneys rarely have the
opportunity to see certain types of racial
bias, since they rarely interact with (or
perhaps even see) minority attorneys.
Unfortunately, because of the small num-
ber of respondents who are members of
minority groups, it was not possible to
explore whether minority attorneys
themselves have a different view of this
issue than do white attorneys.

Somewhat surprisingly, only half the
respondents reported being encouraged
to do pro bono work.
Opportunities

Most respondents (80%) reported a
perception that their opportunities for
professional development were very
good, although women were significant-
ly less likely than men to feel so. This dif-
ference was true even when looking only
at those who graduated since 1967, sug-
gesting that it reflects the effect of gen-
der more than the effect of seniority at
the bar. Most respondents believed that
their opportunities for advancement
were good (61%), and that advancement
is determined more by the quality than
the quantity of one's work (58%). How-
ever, a troubling minority (25%) felt that
quantity was more important than quali-
ty in their place of employment. The vast
majority of respondents (84%) reported
that the atmosphere of their workplaces
was warm and personal, and that they
were respected and treated as profession-
al colleagues by their superiors (77%)
and peers (88%).

Approximately 70% of respondents
thought their employers treated men
and women attorneys equally in giving
them independent responsibility and
equal opportunities for advancement,
although women were significantly less
likely than men to report that. This gen-
der difference in perception existed both

for the sample as a whole and for the
post-1967 graduates alone. Indeed, 11%
of respondents reported that their
employers definitely gave men more
opportunity and 8% said their employers
definitely gave men more independent
responsibility. The perception appears
even more acute among those graduat-
ing since 1967, although 30% chose not
to answer these questions. Only about
one-half of the respondents who gradu-
ated from law school since 1967 believed
that opportunities for promotion, in-
volvement in firm management, better
job assignments, litigation work, and
compensation were equal for men and
women. Among the half who reported a
difference, far more thought these
opportunities were better for men than
for women, and women significantly
more often than men reported this. In
general, women tended to think oppor-
tunities were better for men, men tended
to think opportunities were equals and
virtually no one thought that women
had better opportunities.

Respondents reported no differences
between women and men attorneys at
the same level of experience in attracting
or keeping clients, although again,
approximately one-third of the respon-
dents skipped this question.
Professionalism

What has come locally to be called
the "Delaware Lawyer" ethic was appar-
ent: 80% reported that their colleagues
tended to be courteous to opposing
counsel, although lawyers working for
the government were significantly less
likely than others to report this. Com-
parison to the A.BA. results on this item
is difficult, because the national study
reported this issue in a different way. In
the national study, half the respondents
reported that they "sometimes" saw lack
of CQurtesy among attorneys, and a re-
markable 23% reported observing such
behavior "often". Such behavior was
"rarely" or "never" seen only by a total
of 23% of the national sample.

Although measured somewhat differ-
ently, these response patterns certainly
suggest a genuinely different perception
of the level of courtesy among members
of the bar by the Delaware respondents
as opposed to the national survey re-
spondents.
Sexual Harassment

Women were significantly more likely
than men to have witnessed, or been a vic-
tim of, sexual teasing, and to report "other"
types of sexual harassment. On the other
hand, most respondents (73% to 92%,
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depending on the question) reported not
having seen or experienced sexual harass-
ment in the workplace at all. Fourteen
women and one man (5%) reported having
been victims of such harassment. (The lone
male respondent volunteered his answer
notwithstanding the fact that the question
was actually worded for women. If the
question had not been sex-specific, perhaps
more men would have answered it.) Al-
though more women than men reported
having seen unwanted pressure for dates,
unwanted sexual looks or gestures, and
unwanted deliberate touching, leaning over
or cornering, the differences between the
sexes were not statistically significant on
those measures.

Respondents were asked about the
interview process the last time they inter-
viewed for a job. While not necessarily
indicative of sexual harassment, women
were significantly more likely than men to
have been asked about their marital status
andiheir family plans, although there was
no significant difference between the
sexes on whether they were asked about
their commitment to a full time career or
about their spouses' (or significant oth-
ers') feelings about their career plans or
goals. When the responses of men and
women admitted since 1967 were com-
pared on these items, they only significant
difference was that women remained
more likely than men to have been asked
about family plans, suggesting that, over
time, the questions about marital status
have been culled from interviewers' lists.
Questioning women about family plans
apparently remains more common than
questioning men about this issue.
Treatment By Judges

Men respondents were significantly
more likely to report a perception that
judges treat men and women attorneys
equally: 46% of the men, as compared to
only 16% of the women, thought that
was generally the case, although even
60% of the women thought that was true
most of the time. Only 2% of the men
thought judges treated men better,
whereas 17% of the women thought so.
Parental Leave

Women were significantly more likely
than men to have taken parental leave,
although the total number of respon-
dents reporting such leave was only 37.
Of these, approximately 25% reported
that their leave-taking resulted in loss of
opportunity for quality assignments, per-
manent reassignment of job responsibili-
ties and client matters, and loss of client
or colleague respect. This report of rather
substantial impact on one's career as a
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result of taking parental leave is consider-
ably higher than that reported in the
A.BA's national survey, where the pro-
portion of respondents reporting such
effects ranged from 11% to 18%. On the
other hand, it may be unwise to read too
much into a report of only 37 people.
Summary and Conclusion

Remembering the caveats mentioned
earlier about the fact that the respon-
dents were not a truly representative
sample of the Delaware Bar, there are
nonetheless some interesting conclusions

This report

should toe

viewed as a

glimpse,

substantially

less subjective

than has been

available in the

past, but never-

theless as seen

through a glass

indistinctly,

if not darkly.

to be drawn from the survey results.
The good news is that the vast major-

ity of respondents reported general job
satisfaction. Their work is intellectually
challenging, they feel they have opportu-
nities for professional development and
advancement, their workplaces are warm
and personal, they are treated as profes-
sional colleagues by their peers, and they
tend to be very well remunerated. The
bad news is that they spend a great deal
of time at work, they feel they are short-
changing their private lives, their em-
ployers are not very supportive of them,
and the quantity of their work is often
more important than the quality.

Women attorneys tend to be left out
of the rosier aspects of the picture.
Among other things, they earn signifi-
cantly less than their male counterparts,
although they put in the same hours in
the same kinds of workplaces. It has
been suggested that the differences in
income between men and women will

(Continued on page 35)



People who are going places wait
for your opinion. People who make
pots of money value your advice.
You must be doing something right.
You m a y b e s o b u s y t h i n k i n g a b o u t o t h e r p e o p l e ' s p r o b l e m s , y o u h a v e n ' t s t o p p e d

t o t h i n k a b o u t y o u r o w n . We h o p e y o u n e v e r h a v e a n y . B u t we t h o u g h t y o u m i g h t l i k e

t o k n o w n t h a t J a m i s o n h a s s p e c i a l i z e d i n p r o t e c t i n g m e m b e r s o f t h e l e g a l

p r o f e s s i o n f o r o v e r f i f t y y e a r s . I n f a c t , o v e r 2 0 , 0 0 0 l a w y e r s a n d j u d g e s a r e i n s u r e d

b y J a m i s o n ' s p r o f e s s i o n a l l i a b i l i t y p r o g r a m s . J A M I S O

C a l l J a m i s o n . We k n o w y o u ' r e b u s y , s o w e ' l l b e b r i e f . Insure it well.

Herbert L. Jamison & Co. 1-800-JAMISON



JOYCE KORIA HAYES

Subjective Employment
and Training Decisions
the "Unintentional
Discrimination

rr

1 l alany women and
minorities encounter the
glass ceiling in the course

of their careers, but
choose not to seek to

enforce their civil rights.

P erformance appraisals, training,
assignments of new matters or new
clients, promotions, and demotions

are examples of decisions affecting an
employee's career path. If those deci-

sions are left to in-
dividual members
of senior manage-
ment or partners in
the firm, who gen-
erally are male, and
if the decisions con-
sistently favor men,
unintentional, per-
haps mindless, dis-
crimination against
women results. It is
largely irrelevant
that the discrimina-
tion is not a result
of true animus but
simply an uninten-
tional outgrowth of
"mentoring" or the
firm's longstanding
decision-making
process. The result
undoubtedly is a

contributing factor to the "Glass Ceil-
ing" that professional women en-
counter. A few recent cases, in which
professional women in legal and non-
legal career fields have sued, illustrate
how allegations of discrimination may
result from subjective employment
decisions.

Accounting Firm:
Ms. Ann B. Hopkins began working

for Price Waterhouse in August 1978 as a
manager in the firm's Washington Office
of Government Services.1 In 1982, the
partners in that office nominated her for
partnership. She was the only woman
among eighty-eight candidates nominat-
ed. She had been exceptionally successful
in garnering business for the firm and had
billed more hours than any other candi-
date under consideration. In spite of her
qualifications, Ms. Hopkins was among
twenty candidates placed on hold for
reconsideration the following year.
Various partners' comments about Ms.
Hopkins during the evaluation process
included complaints about her "interper-
sonal skills," her supposedly aggressive or
"macho" personality and her use of pro-
fanity. After her partnership was placed on
hold, she was advised to "walk more femi-
ninely, talk more femininely, dress more
femininely, wear makeup, have her hair
styled and wear jewelry."2 Four months
later, Ms. Hopkins was not renominated
for partnership. Although she was told
that she could remain with the firm, it was
customary for a candidate rejected for
partnership to leave. Ms. Hopkins left the
firm and set up her own consulting firm.
She then brought suit against Price
Waterhouse for discrimination.

The district court found that a prima
facie case of sex discrimination was
established: She was qualified, she was

The author normally deals with federal securities and corporate law issues. This arti-
cle was prepared at the request of the editors of this issue of DELAWARE LAWYER
and attempts no more than to outline a few recent cases in which women professionals
have alleged discrimination. It should not be considered a comprehensive treatment of
the legal issues discussed.
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rejected, and the firm continued to seek
partners with her qualifications.3 The
district court found that Price Water-
house had discriminated against Hopkins
by maintaining an evaluation process
that allowed unconscious stereotyping to
be play a determinative role.

Although the stereotyping by
individual partners may have been
unconscious on their part,the
maintenance of a system that gave
weight to such biased criticisms
was a conscious act of the partner-
ship as a whole. There is no direct
evidence of any determined pur-
pose to maliciously discriminate
against women but plaintiff ap-
pears to have been the victim of
"omissive and subde" discrimina-
tion created by a system that made
evaluations based on "outmoded
attitudes" determinative.4

Nevertheless, the district court did
not find constructive discharge, ruling
that Ms. Hopkins' departure was due
neither to intolerable working conditions
nor to aggravating circumstances such as
undue humiliation. Price Waterhouse
appealed the district court's finding of
discrimination. Ms. Hopkins appealed
the finding of no constructive discharge.

On appeal Price Waterhouse chal-
lenged a determination of liability
absent intent — only "unconscious"
sexual stereotyping had occurred. The
Court of Appeals found that blatant or
calculated discrimination was not neces-
sary. "Unwitting or ingrained bias is no
less injurious or worthy of eradication."
The court cited Lynn v. Regents of
University of California, 656 F.2d 1337
(9th Cir. 1981), cert, denied, 459 U.S.
823, 103 S. Ct. 823, 74 L. Ed. 2d 59
(1982), in which

the Ninth Circuit observed that it
was once accepted wisdom that
women were unfit to vote, practice
law, or undertake professional ca-
reers. These beliefs were no less
pernicious merely because those
subscribing to them may not have
suspected their own discriminatory
attitudes. Today, "[o]ther concepts
reflect a discriminatory attitude
more subdy; the subdety does not
however, make the impact less sig-
nificant or less unlawful. It serves
only to make the courts' task of
scrutinizing attitudes and motiva-
tion, in order to determine the true
reason for employment decisions,
more exacting".5

It was also irrelevant that some of the

remarks critical of Hopkins were made by
her supporters. These comments still
reflected stereotypical thinking: "Stereo-
typical attitudes that sometimes work to
the advantage of women . . . are no less
the product of archaic thinking dian those
attitudes that disadvantage women."^

On the issue of constructive dis-
charge, the court found that the failure
to be renominated would have been
viewed by any reasonable senior manager
as a career-ending action amounting to
constructive discharge.?

This opinion was upheld by the Su-
preme Court but remanded on the issue
of proof of nondiscriminatory mo-
tivation.8 On remand the district court
ordered Price Waterhouse to admit Ms.
Hopkins as a partner and awarded her
$371,000 in back pay.9

The lesson to be learned from Hopkins
is that in order to avoid allegations of dis-
crimination, a firm or company must
ensure that the performance appraisal pro-
cess considers only those abilities relevant
to performance, and filters out criticisms
based on stereotypical attitudes.
Law Firm:

In 1983, Ms. Nancy Ezold10 went to
work for a major Philadelphia law firm in
the litigation department. For the next
five years, she was assigned small, non-
complex cases. When evaluated, Ms.
Ezold was criticized for a lack of experi-
ence in complex cases. Her legal work
was otherwise exemplary and she re-
ceived praise from partners working with
her. When time came for her to be con-
sidered for partnership, the firm refused
to make her a partner in commercial liti-
gation, "because too many partners did
not believe she had sufficient legal ana-
lytical ability to handle complex legal
issues."** She was also criticized for
being aggressive, while at the same time
her male peers were criticized for nonag-
gression. She was also criticized for
being too much concerned with "wo-
men's issues," while an instance of sexual
harassment by a male peer was not wor-
thy of mention to the committee that
was evaluating associates.^ Instead of
offering her a partnership in commercial
litigation, the firm offered her a position
as a partner in domestic relations litiga-
tion after one year's experience in that
branch of the law.

Ms. Ezold left the firm and sued her
former employer for discrimination. After
a review of evaluations of male associates
who were offered partnerships, the court
found that the firm discriminated in fail-
ing to promote Ms. Ezold while promot-

ing men who had received similar or less
favorable evaluations. The court found
no constructive discharge, however,
holding that to establish constructive dis-
charge, the plaintiff must demonstrate
that the employer knowingly permitted
conditions of discrimination under which
a reasonable person would feel compelled
to resign. Ms. Ezold's subjective prefer-
ence for one partnership specialty over
another was not deemed to warrant find-
ing constructive discharge.13

On appeal, the United States Court
of Appeals for the Third Circuit over-
turned the district court decision.14 It
found that Ms. Ezold's evaluations for
legal analytical ability were less favorable
than those of male counterparts who
were offered partnerships, and it held
that the district court had improperly
substituted its subjective judgment for
that of the partners who had determined
that a certain level of legal analytical abil-
ity was a requirement for partnership.

While the Court of Appeals noted
This Court has recognized that

when an employer discriminatorily
denies training and support, the
employer may not then disfavor
the plaintiff because her perfor-
mance is affected by lack of oppor-
tunity.15

it found that the lack of referral of com-
plex cases was due not to sex discrimina-
tion but to die assigning partner's per-
ceptions of her legal abilities.

To avoid allegations of discrimina-
tion, assignments of training and experi-
ence opportunities could be made in
accordance with a objective rotating
schedule. If subjective decisions are
required, care must be taken that per-
sonal prejudices arising from impermissi-
ble biases do not result assignments
being made in a discriminatory way.
Brokerage:

Theresa M. Contardo16 had filed a
complaint alleging discriminatory hiring
to force a major brokerage firm to hire
her. She prevailed and was hired. She
proceeded to do well and received many
compliments on her work. She also
earned special awards. Yet she found that
she was not getting the account referrals
from retiring brokers that her male peers
enjoyed, nor was she getting the same
opportunity to participate in the place-
ment of tax-sheltered real estate partner-
ships. Referrals of both opportunities
were made informally. She also endured
what a court later termed a "locker room
atmosphere" where lewd remarks were
made in her presence. Furthermore, she
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was not included in firm outings where
business was discussed.

Ms. Contardo then sued the firm
(once again) for discrimination and this
time for constructive discharge. The
United States District Court for the Dis-
trict of Massachusetts found that the
firm had indeed discriminated against
her. The court quoted the Supreme
Court decision in Watson v. Fort Worth
Bank & Trust, 487 U.S. 977, 990-1,
108 S. Ct. 2777, 2786-87, 101 L. Ed.
2d 827 (1987) in which all of the
Justices concurred:

If an employer's undisciplined
system of subjective decisionmak-
ing has precisely the same effect as
a system pervaded by impermissi-
ble intentional discrimination, it is
difficult to see why Title VIFs pro-
scription against discriminatory ac-
tions should not apply. . . . We
conclude, accordingly, that subjec-
tive or discretionary employment
practices may be analyzed under
the disparate impact approach in
appropriate cases.17

The court found this discrimination
to be "relatively covert, and habitual,
even mindless, rather than premeditated,
though no less detrimental from the
plaintiffs point of view, or illegal from
this court's point of view, than overt dis-
crimination might have been."18

However, the court did nor find con-
structive discharge. The failure to refer
to Ms. Contardo her fair share of ac-
counts of retiring brokers or real estate
partnerships placement opportunities did
not constitute a "career-ending" action.
Nor was she subjected to demotion,
humiliation, unjustified criticism, or ad-
ditional work loads.

Ms. Contardo had submitted no evi-
dence as to what she would have earned
in the absence of discrimination. Since
she was not seeking reinstatement, relief
was unavailable under Title VII as it
existed at that time.1^ The court did
award Ms. Contardo $1 in nominal
damages and $250,000 in punitive dam-
ages under the Massachusetts Civil
Rights Act.20

Business:

Susan Faust21 was a manager in the
Human Resources Department of the
New Orleans Hilton. She had worked for
the company for over six years and had
received two promotions when the com-
pany decided to "upgrade" her current
position. She was offered a demotion to
the position she had held before her two
previous promotions. At the same time, a
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male manager of another hotel, who had
received criticism for poor performance,
was retained in the upgraded position
and given performance goals to meet if
he wanted to retain the position. Ms.
Faust sued Hilton.

The district court noted that the
plaintiff had the initial burden of per-
suading the trier of fact that the defen-
dant intentionally discriminated against
her. "This 'factual inquiry' consists of
showing that 'the employer,... treat[ed]
some people less favorably than others
because of their race, color, religion, sex,
or national origin.'"22 Ms. Faust showed
that she was qualified for the upgraded
position and that she had been rejected.
The circumstances of the rejection —
that a male who had been subject to per-
formance criticism was retained in the
upgraded position — and the inadequa-
cy of other explanations proffered by
Hilton led the court to conclude that
Ms. Faust was the subject of discrimina-
tion. In view of the fact that she had
been double demoted to a position that
did not qualify for bonuses, resulting in
an effective end to her career with Hilt-
on and her hopes of advancement, the
court found constructive discharge.

If managers are allowed to make a
subjective employment decisions regard-
ing promotion, training, or work assign-
ments, a natural inclination will be to
chose the candidate with whom the
manager is most comfortable. Perhaps
the candidate will be a sports partner or
a member of the same club. If, as a result
of the subjective decisions, female or
minority candidates are not receiving
equal opportunities, discrimination
results. As the foregoing cases illustrate,
some women are suing in response to
such discrimination. But more often
than not, women still do not sue. Nancy
Ezold testified at one of the Committee
hearings on the Civil Rights Act of
1991. The.House Report stated:

[T]he discriminatory denial of
partnership she suffered, as well as
the firm's attacks on her skills and
credibility after she sought to
enforce her Title VII rights, may
have permanently damaged her
career. Many women and minorities
encounter the glass ceiling in the
course of their careers, but choose
not to seek to enforce their civil
rights because of these very risks.2^
A Congressional response was the

"Glass Ceiling Act of 1991" which was
included in the Civil Rights Act of 1991
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