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Your associate likes the look of the firm’s benefits,
your junior partner likes to look after his investments,
and you’d like to look into rollovers

You’re definitely doing somethmg different
Wlth this year’s bonus.

The firm is ready for a new computer system.
And a loan to pay forit.

And you need to arrange a mortgage for the vacation cottage
that you signed a contract on over the weekend.

It’s time you talked with a private banker
from Wilmington Trust.

We understand the special financial requirements of attorneys who want to make the
most of their firms for themselves and their families.

The private bankers at Wilmington Trust are talented professionals who can coordinate
customized credit and insurance arrangements, provide estate planning, manage investments
and develop tax-advantaged retirement benefit plans. ‘

If you are among those actively building substantial assets, call David Ernst in Private
Banking at (302) 651-8855.
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There is a Whole New World
of Home Audi
and Video!

HiFi House is the leader in
custom Audio and Video “@1
design. Let the professionals
at HiFi House design your
next custom Audio/Video sys-
tem, uniquely tailored to your
new home or addition. With
over 25 years of experience,
HiFi House is the first choice

Bring your blueprints

in fully integrated, customized or contact Gene Longo
home electronics. for a free consultation.

- Hifi House

3908 Concord Pike R 3847 Kirkwood Hwy
Wilmington DE - . Wilmington DE
(302) 478-3575 e (302) 633 6363

COMFORTABLE SENIOR LIVING WITH A PERSONAL TOUCH

“It's just what I hoped
retirement living would be.”

A sunny spacious apartment, close to everything, safe
and secure, wonderful food served in beautiful dining
rooms, and a staff who really cares. I just love it!

“LORELTON

Independent and Assisted Living
2200 WEST FOURTH & WILMINGTON, DE

(302) 573-3580
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EDITOR'S PAGE

WVWHITHER?

By the mid-’eighties it had become apparent that our legal profession was undergoing changes with
profound implications for all of us, practitioners and judges alike. Indeed, the editors of this magazine
devoted an entire issue to the subject in the Spring of 1986, entitled “Whither the Profession?”

The changes noted then continue to occur, and the concerns about where they will lead us persist.
Hence the editors’ decision to continue exploring in this issue both new and ongoing challenges to our
professionalism in the 1990%s.

Our Chief Justice, E. Norman Veasey, defines some bedrock issues of professionalism and suggests
how we may preserve the values that give our profession meaning in an increasingly commercialistic envi-
ronment. Leah Wortham, Associate Dean at the Catholic University School of Law, furnishes a needed
discussion of the process by which the values of ethics and professionalism are brought home to students
in law school.

The other authors address problems that may be viewed (collectively and lamentably) as particular
manifestations of the larger concerns identified by the Chief Justice (e.g. Rule 11 and its noticeably
increased appearance in Delaware courts), discuss new types of attorney-client conflicts of interest and
cases suggesting an increased (and disturbing) risk that those conflicts may form new bases for attorney
civil liability to clients and to non-client third parties. One author addresses a problem that has arisen in
an entirely new context — the liability of lawyers and law firms that represent failed financial institutions.
Although our profession’s experience in that area is still limited, its implications are disturbing.

Although I am the author of this page, the real editor of the issue is Tom Ambro, a distinguished
member of our Bar. Out sincere thanks to Tom, who, with Larry Drexler, assembled a panel of distin-
guished authors whose contributions are as enlightening as they are provocative.

Jack B. Jacobs

4

] __ THE 1993 JEEP, GRAND
E\c5  CHEROKEE. A GREAT JEEP

Jeep Eogle —

(302) 764-3888 IN THE GRAND TRADITION.

1t's like no other Jeep vehicle ever before. This is the Jeep Grand Cherokee Limited. As rugged and tough as you'd expect any Jeep
Cherokee to be, yet as sporty and comfortable as you'd expect a sophisticated road car to feel. This is four-wheeling in an entirely new
dimension. Here's why:

* The only 4x4 with a driver side air bag.

» Four-wheel anti-lock brake system standard.

* Quadra-Trac® all-the-time four-wheel drive standard.
* A 4.0 litre 190 horsepower engine standard; plus,
available 220 horsepower V8.
* Split-folding rear seat.

The 1993 Jeep Grand Cherokee Limited. it's part of
a grand new tradition.

Jeep is a registered trademark of Chrysler Corporation. Buckle up for safety.
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n the Summer of 1987 this publica-
tion first examined the contours of
Rule 11.! The Amendment to the
Federal rule was then five years old
and the amended Rule 11 in Superior
Court was four years old. At that time
Delaware lawyers had little or no experi-
ence with Rule 11. Unfortunately the
same cannot be said today. This article
will review the new Federal rule, which is
scheduled to undergo a substantial
makeover effective December 1, 1993,
the comparatively modest changes to the
Declaware rules in 1987, and significant
case law from the U.S. Supreme Court
and the Delaware Courts.

AND NOW TO OUR LEAD STORY

Pursuant to Order of the United
States Supreme Court, Federal Rule of
Civil Procedure 11 is substantially
amended unless Congress provides oth-
erwise before the effective date of Dec 1,
1993. 28 U.S.C. 2074. The revisions,
assuming no changes by Congress,?2

need not be verified or accompanied by
affidavit. An unsigned paper shall be
stricken unless omission of the signature is
corrected promptly after being called to
the attention of the attorney or party.

(b) Representation to Court. By
presenting to the court (whether by
signing, filing, submitting, or later advo-
cating) a pleading, written motion, or
other paper, an attorney or unrepresent-
ed party is certifying that to the best of
the person’s knowledge, information,
and belief, formed after an inquiry rea-
sonable under the circumstances,

(1) it is not being presented for any
improper purpose, such as to harass or to
cause unnecessary delay or needless
increase in the cost of litigation;

(2) the claims, defenses, and other
legal contentions therein are warranted
by existing law or by a nonfrivolous
argument for the extension, modifica-
tion, or reversal of existing law or the
establishment of new law;

(3) the allegations and other factual

and shall describe the specific conduct

alleged to violate subdivision (b). It shall
be served as provided in Rule 5, but shall
not be filed with or presented to the
court unless, within 21 days after service
of the motion (or such other period as
the court may prescribe), the challenged
paper, claim, defense, contention, allega-
tion, or denial is not withdrawn or ap-
propriately corrected. If warranted, the
court may award to the party prevailing
on the motion the reasonable expenses
and attorney’s fees incurred in present-
ing or opposing the motion. Absent
exceptional circumstances, a law firm
shall be held jointly responsible for viola-
tions committed by its partners, associ-
ates, and employees.

(B) On Court’s Initiative. On its
own initiative, the court may enter an
order describing the specific conduct that
appears to violate subdivision (b) and
directing an attorney, law firm, or party
to show cause why it has not violated
subdivision (b) with respect thereto.

—>—

Lawrence S. Drexler

other Look

respond to many of the criticisms and
complaints leveled at Rule 11 over the
last decade. The amended rule clarifies
the obligations of the signatory to a
pleading, creates a safe harbor opportu-
nity to correct violations, creates proce-
dures for sanction, and gives the Court
options in selecting an appropriate sanc-
tion. The new rule reads as follows:
Signing of Pleadings,
Motions, and Other Papers;
Representations to Court; Sanctions
(a) Signature. Every pleading, written
motion, and other paper shall be signed
by at least one attorney of record in the
attorney’s individual name, or, if the party
is not represented by an attorney, shall be
signed by the party. Each paper shall state
the signer’s address and telephone num-
ber, if any. Except when otherwise specifi-
cally provided by rule or statute, pleadings

lllustration by Paulette Bogan

contentions have evidentiary support or,
if specifically so idendfied , are likely to
have evidentiary support after a reason-
able opportunity for further investigation
or discovery; and

(4) the denials of factual contentions
are warranted on the evidence or, if
specifically so identified, are reasonably
based on a lack of information or belief.

(c) Sanctions. If, after notice and a rea-
sonable opportunity to respond, the court
determines that subdivision (b) has been
violated, the court may, subject to the con-
didons stated below, impose an appropri-
ate sanction upon the attorneys, law firms,
or parties that have violated subdivision (b)
or are responsible for the violation.

(1) How Initiated.

(A) By Motion. A motion for sanc-
dons under this rule shall be made sepa-
rately from other motions or requests

DELAWARE LAWYER §

(2) Nature of Sanction; Limita-
tions. A sanction imposed for violation
of this rule shall be limited to what is suf-
ficient to deter repetition of such conduct
or comparable conduct by others similar-
ly situated. Subject to the limitations in
subparagraphs (A) and (B), the sanction
may consist of, or include, directives of a
nonmonetary nature, an order to pay a
penalty into court, or, if imposed on
motion and warranted for effective deter-
rence, an order directing payment to the
movant of some or all of the reasonable
attorneys’ fees and other expenses in-
curred as a direct result of the violation.

(A) Monetary sanctions may not be
awarded against a represented party for a
violation of subdivision (b)(2).

(B) Monetary sanctions may not be
awarded on the court’s initiative unless
the court issues its order to show cause




before a voluntary dismissal or settle-
ment of the claims made by or against
the party which is, or whose attorneys
are, to be sanctioned.

(3) Order. When imposing sanctions,
the court shall describe the conduct
derermined to constitute a violation of
this rule and explain the basis for the
sanction imposed.

(d) Inapplicability to Discovery.
Subdivisions (a) through (c) of this rule
do not apply to disclosures and discovery
requests, responses, objections, and mo-
tions that are subject to the provisions of
Rules 26 through 37.

STOP AND THINK

The signature of the attorney or party
continues to require litigants to “stop
and think” before making legal or factual
contentions. The new rule clarifies that
the signature is certification of four ele-
ments: (1) the absence of an improper
purpose (harassment, cause delay or
needless increase in costs); (2) legal con-
tentions are warranted by existing law or
a non-frivolous change of existing law or
the establishment of new law; (3) the evi-
dence supports the factual legal allegation
or is likely to do so after further investiga-
tion or discovery; and (4) the denial of
factual contentions is warranted or rea-
sonably based on lack of knowledge.

Since the rule continues to require a
writing, thus, a matter first raised during
oral arguments is not subject to sanc-
tions. This distinction is premised on the
absence of an opportunity to “stop and
reflect” before making assertions during
argument. On the other hand, the “later
advocating” of a position contained in a
filing, which an attorney later learns lacks
merit, is subject to the obligation of new
11(b)(2). Thus, even though a writing is
consistent with Rule 11 at the time of fil-
ing, once an attorney learns that the
position lacks merit, the position must
not be advocated again. Similarly, in
matters removed to the Federal Courts,
presentation of papers filed in the State
Court to the Federal District Court
would constitute “later advocacy” and
thereby fall within the rule’s ambit.

The certification requirements con-
tained in subsection (b)(3) and (4) rec-
ognize that, upon occasion, parties will
make representations which they believe
likely to be true but which will require
discovery in order to confirm the eviden-
tiary assertion. Such representations are
not sanctionable; however, if discovery
does not support the assertion, sanctions
would be appropriate if the party contin-

ues to advocate the then unsupportable
assertion. Discovery and responses there-
to are specifically governed by rules 26
and 37. Accordingly matters arising
under discovery rules are expressly
exempted from new Rule 11.

The use of the term “evidendary sup-
port” is somewhat troublesome when
viewed in the context of summary judg-
ment. While there can be no doubt that
sufficient evidence to defeat a motion for
summary judgment satisfies the purposes
of Rule 11, the language of the rule
leaves a substantial question where a
summary judgment motion is granted
because of a lack of evidentiary support.
The commentary to the rule does not
address this issue; however, it is reason-
able to expect that, because the rule is
not intended to be a fee shifting rule,
Courts will not generally sanction parties.
Further, under the newly established pro-
cedures, such a result is not likely.

The requirement of old Rule 11 that
a pleading be supported by existing law
or a good faith argument for extension,
modification, or reversal of existing law
has been changed in two respects: (1)
extensions, modifications, and reverse of
existing law must be nonfrivolous; and
(2) nonfrivolous argument for creation
of new law is not sanctionable. The com-
mentary defines “nonfrivolous” as sup-
port for the legal theory in minority
opinions, law review articles or consulta-
tion with other attorneys. The com-
ments suggest that a specific identifica-
tion of an argument requesting a change
in Jaw would be viewed with greater tol-
erance under the rule.

WIDER RANGE OF SANCTIONS

Under the new rule, the Court is vest-
ed with considerable discretion in crafting
a sanction. Under section (c), the Court is
permitted to “impose an appropriate
sanction upon the attorneys, law firm or
parties that have violated subdivision (b)
or are responsible for the violation.” The
guiding principle in selecting a sanction is
deterrence, not compensation.

The Court’s options range from strik-
ing a pleading to referral to disciplinary
authorities. The comments suggest con-
sideration of 2 number of factors: Was the
improper conduct (1) willful; (2) an iso-
lated event; (3) applicable to the entire
case or just one aspect of the case; (4) part
of a pattern of conduct; (5) repetition of
similar conduct in other litigation. In
addition, the Court should consider (6)
the intent of the conduct; (7) the effect
on the litigation in terms of time and
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money; (8) the legal training of the re-
sponsible person; (9) the appropriate sum
to deter similar activity by other litigants.
In furtherance of the goal of deterrence,
monetary sanctions should ordinarily be
paid to the Court. The Court may, upon
appropriate motion, and where warranted
10 deter improper conduct, order pay-
ment to the opposing counsel of some or
all of the reasonable attorney’s fees and
other expense incurred as a result of the
violation. Thus, as a general rule, Rule 11
is not a cost-shifting mechanism; it is
rather a procedure by which Courts will
control their dockets.

Under old Rule 11, sanctions are per-
mitted only against the signer and are
not permitted against the law firm to
which the attorney belongs. Pavelic <&
LeFlore v. Marvel Entertainment Group,
110 S.Ct. 956 (1989). Under new Rule
11(c), the Court is directed in all but the
most exceptional cases to impose appro-
priate sanctions upon the attorney and
the law firm. On the other hand, Courts
are not permitted to levy monetary sanc-
tions upon represented parties for rule
violations related to the legal validity of a
claim. Thus, attorneys have a nondele-
gable duty of legal investigation.

SAFE HARBOR
New Rule 11 emphasizes deterrence
and self-policing through a safe harbor
provision, which permits sanctions only

. after a party is given an opportunity to

take corrective action. Under section
(c)(1)(A), a motion seeking Rule 11
damages must be served pursuant to
Rule 5; however, it is not filed with the
Court until twenty-one days after service.
The party against whom sanctions are
sought has twenty-one days after service
to withdraw or correct the challenged
pleading. If such correction or withdraw-
al is made within the twenty-one days, an
action under Rule 11 cannot lie.

Motions under the new Rule 11 must
be made separately from any other motion
or request and must include a description
of the specific conduct for which sanctions
are sought. Thus, Rule 11 is effectively
removed from ordinary motion practice.

New Rule 11 retains the Court’s abil-
ity to raise Rule 11 upon its own initia-
tive provided the offending party is given
notice and an opportunity to respond.
The Court must take such initiative dur-
ing the pendency of the litigation and is
prohibited from pursuing Rule 11 after
voluntary dismissal or settlement of the
claim. The Court will not interfere with
a party who exercises self-restraint




through a voluntary dismissal or settle-
ment. Nothing in the rule prohibits the
Court from continuing to pursue an
order to show cause where the dismissal
or settlement occurs after the issuance of
the Court’s order.

IN THE LOCAL NEWS

In November, 1987, the Chancery
Court version of Rule 11 was amended
to mirror the standard in the Superior
Court Rule 11, which required the sig-
nature of a pleading to implicitly certify
after reasonable investigation that the
paper was well grounded in fact and war-
ranted by existing law or extension,
modification, or reversal of existing law.
There is one substantive difference be-
tween Chancery Court Rule 11 and Su-
perior Court Rule 11.3 In the Superior
Court, the pleading must be signed by
an attorney who is a member of the Bar
of the Supreme Court of this State, cur-
rently entitled to practice in the Court,
who maintains an office in Delaware for
the practice of law and whose address
shall be stated. In the Chancery Court
Rule, the signing need only be by an
attorney of record in his individual name
whose address shall be stated. Thus,
attorneys admitted pro bac vice, may sign
a pleading or other paper.

The equivalent of Rule 11 in the
Delaware Supreme Court rules is Rule
12. Rule 12 requires that, except for par-
ties appearing pro se, all papers filed must
be signed by an attorney who is a mem-
ber of the Delaware Bar maintaining an
office in Delaware. Parties appearing pro
se are required to sign in lieu of an attor-
ney. Under Rule 12, the signature consti-
tutes “a certification by [the signor] that
he has read the paper; that to the best of
his knowledge, information and belief
there is good grounds to support it; and
that it is not interposed for delay”.

AND NOW FROM WASHINGTON
I¥ THE SUIT FITS...

Rule 11 litigation in the United States
Supreme Court is of obvious import to
Delaware pracdtioners. In Cooter <& Gell
v. Hartmarx Corp., 110 S.Ct. 2447
(1990), the plaintiff’s law firm represent-
ed a number of discount men’s clothing
stores which were being sued by a cloth-
ing manufacturer. During the pendency
of that litigation, the law firm prepared
and filed two anti-trust complaints against
Hartmarx and its subsidiaries. The defen-
dants moved to dismiss the complaint and
sought sanctions under Rule 11. Six
months later, the plaintiffs filed a Notice

of Voluntary Dismissal. In June, 1984,
before the dismissal became effective, the
District Court heard argument on the
Rule 11 motion and sanctioned the
lawyers for failure to properly investigate
the factual basis for the lawsuit.

The Supreme Court’s ruling is signifi-
cant in two respects. First, the Court
determined that an abuse of discretion
standard applied in reviewing “all aspects
of a District Court’s Rule 11 determina-
tion. A District Court would necessarily
abuse its discretion if it based its ruling
on an erroneous view of the law or on a
clearly erroneous assessment of the evi-
dence”. Id. at 2461. Second, the Court
held that Rule 11 does not authorize the
District Court to award attorneys’ fees
incurred on appeal of a Rule 11 determi-
nation. Such a fee shifting would only
occur pursuant to Federal Rule of Ap-
pellate Procedure 38, which requires that
the appeal be frivolous. Thus, appeals of
Rule 11 sanctions are not sanctionable so
long as the appeal is well grounded.

THOU REAPEST ONLY
WHAT THOU HAST SOWN

In Business Guides, Inc. v. Chromatic
Communications Enterprises, 111 S.Ct.
922 (1991), the Court levied sanctions
upon a party, even though the party was
represented, for the party’s failure to
make a reasonable inquiry prior to sign-
ing an affidavit.

The plaintiff sought a Temporary Re-
straining Order for alleged copyright
infringement of trade directories. The
factual predicate for the claim was inclu-
sion of information in directories pub-
lished by the defendant which allegedly
included ten instances of false informa-
tion (“seeds”) intentionally placed in the
plaintiff’s publication. The “seeds” were
purportedly planted to detect infringe-
ment. The Court conducted its own in-
vestigation and determined, prior to
hearing the parties and without the
knowledge of the parties, that nine of the
ten alleged “seeds™ contained no incor-
rect information. The Court denied the
T.R.O. and referred the matter to the
Federal Magistrate for a recommendaton
regarding a violation, if any, of Rule 11.

The Magistrate held two evidendary
hearings, at which the plaintif and its
law firm preszated a defense of “coinci-
dence.” The Magistrate doubted the
good faith of the defense and recom-
mended sanctions against the law firm
and the client. Thereafter, the parties re-
quested a third hearing at which an
acceptable explanation was given. The
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Magistrate again recommended sanc-
tions against both the law firm and the
client for both of the Rule 11 evidentiary
hearings and the client only for the initial
complaint. The Magistrate found the law

firm not liable for the initial complaint

because of an urgent need to act and its
reliance on the “sophisticated client.”
The Court, after allowing the defendant
to be heard as to the form of sanction,
found that the affiant;* who submitted
an affidavit in support of the “coinci-
dence” defense, failed to reasonably in-
vestigate the facts prior to signing the
application for a T.R.O. and submitting
the affidavit in support of the coinci-
dence defense and, thus, sanctioned the
party for violating Rule 11.

“I THOUGHT I SAW A RULE”

Most recently, the Supreme Court
held that Rule 11 sanctions were appro-
prate even if it was later determined that
the District Court lacked subject matter
jurisdiction over the case. Willy v. Const-
al Corporation, 112 S.Ct. 1076 (1992).
Willy filed his claim in a state court. The
defendants removed the case to the Fed-
eral District Court, prompting Willy to
move to dismiss for lack of subject mat-
ter jurisdiction. The District Court
denied Willy’s motions and sanctioned
him for creating a “blur of absolute con-
fusion” by filing a “twelve-hundred
page,” unindexed, unnumbered pile of
material that was “irresponsible at a min-
imum and, at worst, intentionally harass-
ing”. Further, Willy relied on a “non-
existent Federal Rule of Evidence”. The
District Court’s finding of subject matter
jurisdiction was eventually reversed.
However, the Court of Appeals allowed
the Rule 11 sanctions to stand.

The Supreme Court affirmed the
Court of Appeal’s conclusion that the
lack of subject matter jurisdiction does
not circumscribe the Court’s power to
police its docket. The Court’s interest in
compliance with of its rules of procedure
does not disappear upon the determina-
tion that the Court was without subject

‘matter jurisdiction. The Court found no

constitutional infirmity for requiring
those in practice to conduct themselves
in compliance with its procedures.

MY CLIENT IS YOUR CLIENT?
The most striking incident in which
sanctions were ordered in Delaware
arose out of the dispute over ownership
of and the right to control the Mother
African Union First Colored Methodist
Protestant Church (“The Mother




Church”). North African Union First
Coloved Methodist Protestant Church v.
The Conference of Afvican First Coloved
Methodist Protestant Church, Del.Ch.,
C.A. 12055, V.C. Jacobs (May 20,
1992) Interlocutory App. den.
Del.Supr., No. 215, 1992 Order (June
25, 1992) Cert. den. No 92-260
(October 4, 1992) Aff'd, Del.Supr., No.
096, 1993 Order (October 14, 1993).
The controversy over the Mother
Church arrived in the Chancery Court in
April, 1991, when the Court entered an
Order restraining one faction of the
church (the defendant) from interfering
with use by another faction (the plaintiff)
of the church facilities during the days
and times specified in the order. Further,
the defendant was ordered to “permit
access for the conduct of funerals and
weddings as requested by the plaintiffs.”

When it became necessary to sched-
ule a funeral, plaintiff’s counsel ap-
proached defense counsel requesting
that she notify Reverend Thomas E.
Moon in order to make the necessary
funeral arrangements. Defense counsel
advised that she did not want to be
involved and directed plaintiff’s counsel
to deal with Reverend Moon directly.
Thus, plaintifPs counsel consulted with
Reverend Moon to make arrangements
for various services pursuant to the terms
of the restraining order.

During the course of the tral on the
merits, plaintifP’s counsel, understanding
that defense counsel did not represent
Reverend Moon, informed the Reverend
that he would not be called to testify. The
next day, September 18, 1991, defense
counsel wrote to the Court accusing
plaindff’s counsel of ethically inappropri-
ate conduct inasmuch as she, in fact, rep-
resented Reverend Moon. Thus, plain-
tiff’s counsel decided that future commu-
nications with Reverend Moon would be
through defense counsel.

When it next became necessary to
schedule a funeral, defense counsel re-
fused the request to make the appropriate
arrangements with Reverend Moon, stat-
ing it was not her “role” to schedule
funerals. Plaintiff’s counsel wrote the
Court requesting intervention to assure
compliance with the Court’s preliminary
injunction. During the teleconference,
the Court twice instructed defense coun-
sel to get in touch with her client and
twice she refused. The Court advised it
would entertain a motion to hold defense
counsel in contempt. The Court allowed
plaintiff’s counsel with certain con-
straints, to speak with Reverend Moon to

make the appropriate arrangements.

Plaintiff then filed 2 motion for an
order of contempt against defendant and
its counsel. In response, defense counsel
argued, in a motion styled Application to
Withdraw, that, inter alia, Reverend
Moon was an agent of her adversary and,
therefore, she was precluded by the Rules
of Professional Responsibility from speak-
ing to the agent of a party opponent.

The Court determined that it would
“be more productive” to address the in-
consistent litigation positions concerning
the legal representation of Reverend
Moon under the rubric of Chancery
Court Rule 11, as opposed to the con-
tempt context. In so doing, the Court
avoided the issue of whether the oral
order made during the teleconference
would support a contempt finding.

The Court concluded that defense
counsel had taken inconsistent positions
concerning the representation of Rev-
erend Moon. The Court determined that
the contentions in the “Application to
Withdraw” that Reverend Moon was
plaindffs’ agent were not “well grounded
in fact” or “warranted by existing law”
within the meaning of Rule 11. The
Court then concluded that the Appli-
cation was filed to harass and vex the op-
position, an improper purpose under Rule
11. The Court required defense counsel
to pay the reasonable attorneys’ fees
incurred by plaindff and forwarded a copy
of the opinion to disciplinary counsel of
the Board on Professional Responsibility
for such investigation or further proceed-
ings as deemed warranted.

OTHER LOCAL NEWS

On several other occasions the trial
Courts in Delaware have awarded sanc-
tions. In Hurst v. General Dynamics Cor-
poration, Del. Ch., 583 A.2d 1334
(1990), the Court granted the defen-
dant’s motion to stay the litigation for
forum non conveniens in part on the sta-
tus of litigation involving the parties in
companion litigation in Canada. The
gravamen of the Rule 11 sanction was
the plaintiff’s failure to disclose to the
Court the status of the Ontario litiga-
ton. The Court held that Rule 11 im-
posed upon plaintiff’s counsel a duty to
conduct a reasonable inquiry as to the
identity of defendants in the Ontario
action. The Court found that the reason-
able inquiry would have required little
effort and expense from the plaintiff.
The Court found the violation could
have been rectified had the defendant
brought the matter to the attention of
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counsel before proceeding under Rule
11. Thus, the Court balanced the omis-
ston versus the failure by defendants to
“mitigate” and ordered plaintiff to pay
the reasonable expenses in prosecuting
the motion, not to exceed $1,000.00.

In Kennedyv. Twer v. Berl, Del. Super.,
C.A. No. 82C-NO-65 (September 12,
1989), the Court was confronted with a
third-party complaint brought between
former co-counsel to the plaintiff. The
matter arose after disposition by summary
judgment of Kennedy’s personal injury
claims as a result of an apparently unin-
tended overly broad release. Kennedy sued
Twer, the drafter of the release for mal-
practice. Twer then sued Berl alleging that
Berl had committed malpractice. The
Court dismissed the third-party complaint
and sanctioned the third-party plaintiff,
finding that the only basis for the third-
party complaint was Twer’s “belief” that
he had discovered a more convincing
argument than the one presented in oppo-
sition to the original summary judgment
motion. The Court found that the cause
of action was not warranted by existing
law or a good faith argument and, thus,
required the third-party plaintff to pay the
reasonable expenses incurred by the third-
party defendant because of the filing of the
third-party complaint.

Similarly, the Superior Court sanc-
tioned atrorneys for filing a motion to
compel discovery in a “sham attempt to
deflect its own deficiencies in responding
to discovery in a timely way.” Ford
Howard Cup Corp. v. Quality Kitchen
Corp., Del. Super., C.A. No. 86C-DE-
34, J. Steele (February 1, 1991). Thus,
the Court required the plaintiff to pay
attorney’s fees and costs of $250.00 to
offset defendant’s expenses in respond-
ing to the frivolous motion.

A constant theme of cases adjudicat-
ing Rule 11 issues is that merely prevail-
ing on a motion is not sufficient basis for
Rule 11 sanctions. In Ford v. Bank of
Delaware, et al., Del. Super., C.A. No.
89C-FE-156, J. Toliver (December 8,
1992), counsel stipulated to an amended
complaint. Thereafter, defendant’s coun-
sel urged by letter that plaintiff forego
certain aspects of the claim. After motion
practice, the Court dismissed some, but
not all of the plaintiff’s complaint. De-
fendant then argued that because it had
prevailed on those claims on summary
judgment, and had written the earlier
letter, it was entitled to Rule 11 dam-
ages. The Court held that merely pre-
vailing on all or part of an issue is not a
basis for Rule 11 damages.
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Interestingly, the Court hinted at the
existence of evidence that defendant
offered to dismiss the Rule 11 motion in
exchange for a dismissal of the complaint.
The Court noted that once a Rule 11
motion is filed, it is to be resolved by the
Court and not the pardes. Id. at Foot-
note 3. The Court further noted that if
such a horse trade were offered, “coun-
sel’s use of the Rule 11 motion was
improper and itself a Rule 11 violation.”

AN EDITORIAL COMMENT

Unfortunately, Rule 11 has been the
subject of numerous other motions in the
various Delaware Courts. It is disturbing
because, in many instances, Rule 11 has
been invoked as the barb on the tail of a
case dispositive moton. Parties seem to be
using Rule 11 in an effort to shift fees as
opposed to deterring improper conduct.
In one instance, the Court suggested that
the raising of Rule 11 was, in itself, “per-
ilously close” to being a violation of Rule
11. Wilkerson v. Harleysville Mutual
Insurance Company, Del.Ch., C.A.
12734, V.C. Hartnett (April 21, 1993).

The clear import of the case law is
that the Delaware judiciary does not use
Rule 11 to remedy the typical problems
with pleading before the Court. Ap-
propriately, the judiciary has exercised
great restraint in finding violations of
Rule 11. Rather, Rule 11 has been used
for the most egregious problems.

The revisions to Federal Rule 11 shift
the emphasis from one of compensation
to one of deterrence. The rule expressly
allows parties to act with candor and
thereby avoid Rule 11 sanctions, rather
than encourage Rule 11 litigation through
fee shifting. These amendments are consis-
tent with the ideals of the Delaware Bar
and the case law. See Hurst, supra.

Rule 11 sanctions, like civil contempt,
should be reserved for outrageous con-
duct. The Delaware Bar must be self-dis-
ciplining in terms of invocation of the
Rule. We should be tolerant of the
plight of the opposing party. We, as
practitioners, should, when faced with a
Rule 11 problem, be guided by the safe
harbor provisions and give the opposing
side the opportunity to correct the prob-
lem, as opposed to throwing it in the
Court’s lap. Informal resoludon of Rule
11 problems is beneficial to both the Bar
and the Courts. Further, it is the hall-
mark of the historical cooperation
among members of the Delaware Bar.

It is clear that Rule 11 is an appropriate
tool for the Court for circumstances such
as the Mother Church case. The fact that
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occasionally a Court may be called upon
to issue Rule 11 sanctions, is an inevitable
part of the practice of law. Nevertheless,
the occasion of sanctions is not a signpost
of the demise of the profession.

On the other hand, the invocation of
Rule 11 by attorneys in regular motion
practice is a symptom and signal of the
demise of the gentleman lawyer (a term I
once again use in a non-sexist context to
describe the historic relationship among
lawyers in Delaware). The procedures set
forth in the amendment to Rule 11
should be second nature to the Delaware
practitioner. Rule 11, especially as
amended, is a tool to maintain the in-
tegrity of our Courts and Bar and not a
litigation weapon.

The regular invocation of Rule 11 will
blur the distinction between the advo-
cate, the lawyer, and the person, and
strain the relationship between Bench
and Bar. Old Rule 11 has unintentionally
ratcheted up the stakes in litigation. We,
as lawyers in Delaware, ought to urge the
adoption of the amendments to Rule 11
and, thus, restore the balance between
parties and relegate Rule 11 to the
judge’s quiver to be used only in circum-
stances where a lawyer, after a notice and
an opportunity to make corrections, fails
to act appropriately.

Lawrence Drexler, an editor of this
magazine, pictured with sons Zachary and
DPhilip, practices law in Wilmington with
the firm of Elzufon, Austin & Drexler.

FOOTNOTES

1. The author gratefully acknowledges the
research performed by Steven Rudolph, a third year
student at Widener University School of Law.

2. To the extent Congress enacts and the
President approves revisions to Rule 11, some or all
of this articrc may be rendered moot.

3. As of January, 1991, the Superior Court rule
was amended to be gender neutral.

4. Sanctions were not levied against the plain-
tiff's law firm because of its bankruptcy and dissolu-
tion of Finley, Kumble, Wagner, Heine, Unterberg,
Manley, Myerson & Cascy. 4




Professionalism and
Pragmatism —— The Future

A Message from the Chief Justice of Delaware

ur bench and bar rank among the

best in the nation. Why do we have

that kind of high recognition for
quality? The competence, integrity, in-
tellectual honesty, public service, and
work ethic of our bench and bar are
well-known. Good lawyers and judges
have been attracted to Delaware over the
years because of our national promi-
nence. Yet, we have much work to do to
improve our stature and our judicial sys-
tem. For example, we have some sys-
temic problems in our various court
structures which need to be modernized.
Those issues and others are being
addressed by the Commission on Dela-
ware Courts 2000 (the “Commission”),
created by the 137th General Assembly
in its recently concluded session.

The Commission is already at work,
and its efforts should produce results in
time for some legislative action in the
second session of the 137th General
Assembly in 1994. The Commission will
be looking at the court structures, state
of the art management techniques and
the goal of making Delaware’s court sys-
tem a model for the nation. 1 also expect
the Commission to have its collective
eyes on what might be called—for lack
of a better term— “futurology” (system
of stating the probable form of future
conditions by making assumptions based
on known facts; Webster’s New World
Dictionary 568 (1986)). For example, to
plan strategically for courts in the 21st
Century we need to consider what will
be the nature and economics of law
practice, the dynamics of expectations of
clients and the public, and the demo-
graphics of the bar and the bench in the
years following the year 2000.

I believe that the practice of law is
now at a crossroads in terms of eco-
nomics and professionalism. We talk

about professionalism, but have we
focused on what we really mean? Some
say it is a platitude. 1 say it is more a
matter of attitude. We need to keep tatk-
ing about the necessity for civility, but
we must go beyond that aspect of pro-
fessionalism. We should also focus on
those aspects of professionalism which
relate to competence, public service,
intellectual honesty, candor, indepen-
dence,! and the businesslike approach to
the profession. It is a truism that the
practice of law is the practice of a profes-
ston, not the conduct of a business in the
rough and tumble of the marketplace. It
is easy to say that, but many practicing
lawyers scoff at any suggestion that the
practice of law is not a business.

Professionalism includes, but is not
limited to, compliance with the ethical
rules embodied in the Code of Pro-
fessional Responsibility. Professionalism
goes beyond the minimum standards
“requived of all lawyers . . . professional-
ism is a higher standard expected of all
lawyers.”2 Professionalism does not
involve tasteless advertising, non-essen-
dal litigation, taking advantage of clients,
misleading adversaries, disingenuous-
ness, cutting corners, accepting engage-
ments for which the lawyer is not quali-
fied, indulging in conflicts of interest,
disloyalty to clients, and greed.

More and more often the leaders of
our profession are focusing on oaths,
pledges, and aspirational goals by which
we should be guided in practicing the
profession. The Delaware Lawyer’s Oath3
requires “all good fidelity as well to the
Court as to the client;” and that the
lawyer “will use no falsehood nor delay
any person’s cause through lucre or mal-
ice.” The Delaware State Bar Association
Statement of Principles of Lawyer
Conduct? stresses integrity, compassion,
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learning, civility, diligence, and public ser-
vice. It expresses the expectation that “a
lawyer should provide an example to the
community in these qualities and should
not be satisfied with bare compliance with
the mandatory rules governing profes-
sional conduct.” All over the nation,
courts and the organized bar are moving
forward forcefully to stress these qualities
of professionalism. In 1986 the American
Bar Association, through its Commission
on Professionalism, expressed concern
that, while lawyers observe the rules of
ethics governing their conduct, profes-
sionalism is in decline.5 The commission
lamented the fact that lawyers tend to
look at nothing but the rules; if conduct
meets the minimum standard, lawyers
tend to ignore exhortations to set their
standards at a higher level.”

In the state of Georgia, the Chief
Justice’s Commission on Professionalism
expresses concern about the “unfortunate
trends of commercialization and loss of
professional community in the current
practice of law . . . manifested in an undue
emphasis on the financial rewards of prac-
tice, a lack of courtesy and civility among
members of our profession, a lack of
respect for the judiciary and for our sys-
tems of justice, and a lack of regard for
others and for the common good.”
Lawyers, as professionals “should strive to
make the internal rewards of service, craft,
and character, and not the external reward
of financial gain, the primary rewards of
the practice of law.” The Georgia
Commission lists over 50 very specific
aspirational ideals to which professionals
should adhere when dealing with clients,
opposing parties, courts, colleagues in the
practice of law, the profession, the public,
and the system of justice.6

These concerns seem to begin with
the poor public image of lawyers.




Regrettably, that poor public image is
pervasive. One hears it every day from
members of the public, legislators and
even fellow lawyers. Letters to the editor
pop up frequently saying things like:

If attorneys would police fellow
attorneys and weed out the bad
apples and unethical practices, instead
of constantly defending them and try-
ing to blame others for a poor public
perception, [lawyer] jokes would van-
ish almost immediately.”

Many of us believe that these criti-
cisms and “lawyer bashing” are not
“fair” because they are generalizations
based upon misconceptions and a few
“bad apples.” The public often does not
recognize that the vast majority of
lawyers are true professionals who are
dedicated to public service.

Justice Sandra Day O’Connor has
reminded us that membership in a pro-
fession “entails an ethical obligation to
temper one’s selfish pursuit of economic
success by adhering to standards of con-
duct that could not be enforced either
by legal fiat or through the discipline of
the marker.”8 Professionalism, profit,
and pragmatism are not mutually exclu-
sive. An aggressive, tough-minded, busi-
nesslike, and profitable law practice is
certainly consistent with the highest lev-
els of professionalism. But crass commer-
cialism, disregard of the public interest,
inherent conflicts with clients, and
“Rambo” behavior are not.

The laments continue, and they cen-
ter around what some believe to be a
trend toward “commercialism.” Chief
Justice Carrico of the Virginia Supreme
Court has stated his belief that

The use of billable hours is the most
serious manifestation of commercial-
ism in the legal profession today. . . .

The billable hours phenomenon
inevitably produces other undesirable
results [including outright dishonesty].

Obsessed with making billable hour
quotas, lawyers neglect their responsi-
bility to participate in community
affairs and to engage in such bar activi-
ties as pro bono programs designed to
provide legal services to the poor.?

Judge Arlin Adams, nationally respect-
ed retired Judge of the Third Circuit
Court of Appeals has expressed his regret
that “[t]he commercialization of the pro-
fession . . . runs far deeper than time-
sheets or expense accounts. The decline
in professionalism has deprived an entire
generation of practitioners of suitable
role models. . . . Equally distressing is the
prospect of members of the profession

affirmatively accepting this commercial-
ized vision of themselves.”10 Judge
Robert Merhige of the Eastern District of
Virginia put it succinctly:

I am immeasurably disgusted when
I hear a lawyer say, “all we have to sell
or give is time.” Nonsense! Lawyers
give integrity, loyalty, advocacy,
knowledge, and those intangibles that
make ours a profession. Lawyers who
think that all they have to sell is ime
ought to become watchmakers.11

William R. Rakes, Esquire, President
of the Virginia Bar, adds that the creeds
and principles adopted by various state
bars and courts “serve a useful purpose
by raising the awareness level of [profes-
sionalism]. . . . But what is needed is a
modification of the conduct of a signifi-
cant portion of the bar in addition to
aspirational standards. . . . We do a good
job, but we are not always perceived as
doing a good job.” He asks:

Would a Futures Commission on
the Practice of Law . . . be able to step
back and take a broad view of the pro-
fession and the public’s needs, and rec-
ommend steps which would insure a
strong profession made up of lawyers,
who . . . would exhibit professionalism
by elevating the client’s interest above
the lawyer’s concern for financial
reward and subordinating both to the
good of the public as a whole?12

Speaking about all professions, Dr.
James Laney, President of Emory Uni-
versity addressing the American College of
Trial Lawyers this year, expressed concern
that the image of the professional in gen-
eral “has been sullied.” He warned that
“[o]ne of the things by which we identify
a learned profession is its concern for more
than making money. . . . We've got a big
job ahead of us to stem the tide of materi-
alism in our professions, to change the
purpose, the culture, from the bottom line
to the public trust. . . .”13 The lawyer’s
zeal in representing the client and the
lawyer’s pursuit of self interest were
addressed eloquently in Chancellor Allen’s
Law Day speech to the Delaware Bar in
May of 1991. The Chancellor urged
lawyers to accept the principle that the
duty of zealous advocacy to the client
“does not grant [the lawyer] license to act
in ways that . . . you would personally
regard as oppressive, unfair or morally
wrong.”14 T would add that there are
times when the true professional must
“just say no” to the client who insists on
unprofessional behavior. Judge Stanley
Sporkin of the U.S. District Court for the
District of Columbia (and a member of
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the Delaware Bar) urges lawyers who have
taken a great deal out of the practice of
law in 2 monetary way to “now put some-
thing back in by involving [themselves] in
identifying and finding solutions to the
critical problems of the day.”15

Client expectations are changing the
way lawyers practice their profession.
The New York Times reported in July of
this year that defendants in asbestos cases
are dictating to lawyers how to handle
their cases. Many clients are routinely
requiring lawyers to put more paralegals
on cases and have less involvement of
expensive partners. It was observed in
the article by some that this is “the wave
of the future” and that “law firms are
going along because they have no
choice.” Yet Harry Pearce, the General
Counsel of General Motors was quoted
as saying, “The very best lawyers are not
going to put up with attempts to control
their professional service. . . . We are not
going to manage law firms, because we
want them to be creative.”16

Many clients have insisted on strict
time billing, without regard to the various
other factors in Rule 1.5 of the Rules of
Professional Conduct. Thus, in many
instances, the time method of billing has
become ingrained in our culture even
though a true professional relationship
should be built on palxe. A half-hour of
sound advice by a wise counselor exercis-
ing his or her judgment gained from
experience is often of much greater value
to the client than hours of needless re-
search, paper shuffling, meetings, and
memo writing which might generate an
invoice of several thousand dollars. Yet
clients sometime expect that it is only
through such activities that lawyers can
generate value. The irony then is that the
lawyer may be tempted to generate make-
work projects or to falsify time records.

I practiced law for 34 years, so I
know something about the practicalities
of law practice. I know that cost control,
appropriate billing methods, staffing
(and the prevention of overstaffing),
attracting and retaining clients, and gain-
ing recognition for a good reputation are
among the keys to the running of a law
practice in a professional, businesslike,
and profitable manner. The practice of
law is changing. Clients are becoming
more demanding and less understand-
ing. The public is disaffected. There are
more and more lawyers (some projec-
tions are that there may be as many as a
million lawyers in the United States in
the year 2000). It is a struggle for practi-
cally every lawyer in private practice. The
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