DELAWARE
i LAWY

Volume |2 Number 2 $3.00 Summer: 994

Parent,
Child, State:
Families
Redefined

Nonprofit Organization |
U.S. Postage
PAID
Wilmington, Delaware
PERMIT NO. 697




Your associate likes the look of the firm’s benefits,
your junior partner likes to look after his investments,
and you’d like to look into rollovers

- You’re definitely doing somethmg different
w1th this year’s bonus.

The firm is ready for a new computer system.
And a loan to pay forit.

And you need to arrange a mortgage for the vacation cottage
that you signed a contract on over the weekend.

It’s time you talked with a private banker
from Wilmington Trust.

We understand the special financial requirements of attorneys who want to make the
most of their firms for themselves and their families. , »

The private bankers at Wilmington Trust are talented professionals who can coordinate
customized credit and insurance arrangements, provide estate planning, manage 1nvestments
and develop tax-advantaged retirement benefit plans.

If you are among those actively building substantial assets, call Davrd Ernst in Private
Banklng at (302) 651-8855.

WILMINGTON TRUST

MEMBER FDIC ILQEHS%I)‘RG




CONTENTS

3

EDITOR’'S PAGE

4
EVERYONE'S CONSTITUTION

Joel D.Tenenbaum

9

KEEPING FAMILIES
TOGETHER/REASONABLE EFFORTS
Patricia Tate Stewart

14
REINVENTING CHILDREN'S RIGHTS

Jim Morales

23

DOMESTIC PARTNERSHIPS IN THE NINETIES
Patricia A. Dailey

25
OH, BRAVE NEW WORLD OF PARENTHOOD

Anne L. Goodwin.

32

PROTECTION FROM ABUSE
Carolee Grillo

Cover Illustration by Mike Wohnoutka

DELAWARE LAWYER X Top Ilustration by Stephanie Shieldhouse  Bottom llustration Dan Yaccarino




/ R
~/Upportive Care./@rvices, Inc.

Delaware's First and Most Experienced Independent
Fiduciary with Limited Asset Guardianships.

Professional - Specialized in Problem Cases

- 507 West 9th Street
Wilmington, DE 19801
302-655—5518

A

| __ THE 1994 JEEP® GRAND
(Gan TWER E& CHEROKEE. A GREAT JEEP
o2 764.asss  IN'THE GRAND TRADITION,

it's like no other Jeep vehicle ever before. This is the Jeep Grand Cherokee Limited. As
rugged and tough as you'd expect any Jeep Cherokee to be, yet as sporty and
comfortable as you'd expect a sophisticated road care to feel. This four-wheeling in an
entirely new dimension. Here's why:

« The only 4x4 with a driver side air bag. * Four-wheel anti-lock brake system standard.
» Quadra-Trac® all-the-time four-wheel drive standard.

¢ A 4.0 litre 190 horsepower engine standard; plus, available 220 horsepower V8.

¢ Split-folding rear seat.

The 1994 Jeep Grand Cherokee Limited. It's part of a grand new tradition.

Jeep is a registered trademark of Chrysler Corporation. Buckle up for safety.

2 SUMMER 1994

DELAWARE LAWYER
A publication of Delaware Bar Foundation
Volume 12, Number 2
1225 King Street
Wilmington, Delaware 19801

BOARD OF EDITORS
William E. Wiggin, Chairman
Richard A. Levine, Managing Editor
Thomas L. Ambro
- John M. Bader
Hon. Carolyn Berger
Lawrence S. Drexler
Hon. Jack B. Jacobs
Richard C. Kiger
David C. McBride
Susan F. Paikin
Hon. Vincent J. Poppiti
Vernon R. Proctor
Paula S. Shulak

DELAWARE BAR FOUNDATION
BOARD OF DIRECTORS
O. Francis Biondi, Chairman
Arthur G. Connolly, Jr. .
Hon. Andrew G. T. Moore, 11
William Prickett
Nicholas H. Rodriguez
Harvey Bernard Rubenstein
Dennis L. Schrader
Mary E. Sherlock
Bruce M. Stargatt

Editorial inquiries should be directed to:

DELAWARE LAWYER
Artention: Chairman, Board of Editors
¢/0 Suburban Marketing Associates, Inc.
Three Christina Centre
201 N. Walnut Street, Suite 1204
Wilmington, Delaware 19801

Address changes, subscription orders,
requests for information about advertising
should be directed to:

SUBURBAN MARKETING
ASSOCIATES, INC.

at the preceding address
Telephone inquiries to (302) 656-8440

DELAWARE LAWYER is published by
Delaware Bar Foundation as part of its
commitment to publish and distribute
addresses, reports, treatises, and other liter-
ary works on legal subjects of general inter-
est to Delaware judges, lawyers, and the
community at large. As it is one of the
objectives of DELAWARE LAWYER to be
a forum for the free expression and inter-
change of ideas, the opinions and positions
stated in signed material are those of the
authors and not by the fact of publication,
necessarily those of Delaware Bar
Foundation or DELAWARE LAWYER.
All manuscripts are carefully considered by
the Board of Editors. Material accepted for
publication becomes the property of
Delaware Bar Foundation. Contributing
authors are requested and expected to dis-
close any financial, economic, or profes-
sional interests or affiliations that may have
influenced positions taken or advocated in
the articles. That they have done so is an
implied representation by each author.

Copyright 1994
Delaware Bar Foundation
All rights reserved, ISSN 0735-6595




EDITOR'S PAGE

This issue looks at the changing family unit and the role of the state and family law in directing or defining that change. The
statistics on family dissolution due to divorce, abuse, and dysfunction are well reported. Similar dramatic increases in out of wed-
lock births and the resulting impact on children and communities feeds a debate conducted in forums ranging from legislatures to
T.V. talk shows. The debate is not always enlightened or enlightening, but always heated.

Obviously, this discussion and the broadening definition of those who will ultimately be embroiled in “domestic disputes” is
just a start, designed to spark debate. Each author has independently developed a focus sharpened by his or her belief of what legal
changes will best serve the interests of children drawn into the disputes of the adults in their lives.

Anne Goodwin takes on the daunting task of identifying legally “who is Mother” in face of medical breakthroughs unimaginable
less than a generation ago. Patricia Dailey analyzes new issues gencrated by extension: of family rights and responsibilities to same sex
couples. James Morales sets forth the ABA’s advocacy efforts for children expounded in Children at Risk and the Report’s “call to
action” for those serving the nation’s children. Mary Ann Herlihy identifies some of Family Court’s accomplishments in these areas.
Patricia Tate Stewart and Joel Tenenbaum address the existing systems for adoption and foster care. Finally Carolee Grillo outlines the
newest Delaware effort to protect family members from abuse and notes the broad statutory definitions of “family” and “abuse”.

I thank all the authors so generous with their énzerest, time, and expertise. I thank Bill Wiggin for his kind words, generous sup-
port, and pointed red pen. These discussions are important. I urge others to continue the dialogue in future editions.

_ Susan F. Paikin
Dear Reader: '

We regret that the Spring, 1994 issue of the Delaware Lawyer contained certain illustrations that many considered offensive to
women lawyers, We apologize to our readers, and especially to Karen L. Valihura, Esquire, whose thoughtful article appeared
adjacent to one of the illustrations. They were intended as satire, yet reflected an insensitivity completely at odds with the policy
of the Bar Foundation and the Board of Editors.

Sincerely,
The Board of Directors, Delaware Bar Foundation Mr. Wiggin wants it to be known that be dis-
Board of Editors, DELAWARE LAWYER soctates bimself from the views expressed above,
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Evervone'’s
Constitution

A [ men are created equal,
ndowcd by thcir creator

‘,

@ t of happmcss
w7 belief in certain rights is the founda-
tion of the Bill of Rights of the U.S.

- Constitution. Sadly the largest multi-
nationality, multi-racial, multi-religious
and multi-ethnic group in America is
deprived of these rights. There is nothing
in the Constitution or the Declaration of
Independence that specifically refers to
children. Children were considered mere
chattels, and their rights were protected
only by the concept “family”. Theo-
retically, children’s rights were supposed
to be protected by adults.

" There are a number of explanations
for the reasons why our founding fathers
did not specifically mention children. It
may never have occurred to them that
children needed protection. Common
law authority and parental power over
children were most likely the considera-
tions given for this omission. In early
America, a child’s major value to the fam-

ily was his contribution to the family.

income. With the onset of the industrial
revolution and the development of the
cities, family structure changed. The
number of children in families was re-
duced. There was a restructuring of the
traditional roles in families, especially as
they related to women and children. The
rural family of the colonial era had erod-
ed and been replaced by an urban family
with bleak prospects. Children and their
rights were definitely not in the forefront
of American consciousness. These rights
remained in the background even to the

- by Joel D. Tenenbaum

point that the Society for the Prevention
of Cruelty to Animals actually was found-
ed before a similar society was founded to
protect children. Even corporations in
the United States have been deemed
“persons” and are eligible for constitu-
tional protection. Adult aliens have
greater rights than minor U.S. citizens.

It was only 27 years ago that children’s
rights to due process in a criminal pro-
ceeding were recognized by the U.S.
Supreme Court in the Jandmark case of
In Re Gault, 387 U.S. 1 (1967). It arose
from a juvenile delinquency proceeding in
which a fifteen-year old boy allegedly
made lewd telephone calls to a neighbor,
was arrested, held in a juvenile detention

-home for a couple of days, and was then

committed to a state industrial school
until he was 21 years old. At the hearings
the accuser did not appear, there was no
notice to the parents, no record was creat-
ed, and Gault was not represented by
counsel. On appeal, the U.S. Supreme
Court held that compliance with due pro-
cess requires that children and parents are
entitled to timely notice in a juvenile
delinquency. criminal proceeding.
Additionally, Gault and his parents were
entitled to representation and could have
had court-appointed counsel. Gault was
entitled to confront and cross-examine
witnesses and he had a Fifth-Amendment
right not to incriminate himself. As a

result of this decision and its progeny, -
proceedings for the protection and cor-

rection of children were altered to give
children the same due process rights as
adults in criminal proceedings.

How are rights of children protected

in cévil proceedings? In most cases they

are not. To determine if there is a due
process issue, one must first look at the
constitutional liberty interest. In_custody
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and termination of parental rights cases, a
child’s liberty interest is always involved.
Due process protects the interest a family
has in its children. Every adjudication
involves a balancing of everyone’s rights.
Why should due process for parents be
more important than protecting the
rights of the child? Since children .are
“persons” as established by our Con-
stitution, they should have these same
fundamental rights.

Children should have the same consti-
tutional right to pursue happiness. The
rights of a child to pursue happiness
should be the controlling issue in a cus-
tody dispute or a termination of parental
rights proceeding. Whenever the protec-
tion of best interests is sought, a question
is raised as to whose best interests one is
really addressing. Is it indeed the best
interest of the child or the best interest of
the child as it relates to the adults? One
federal court has held that the liberty
interest in the family relationship-is
derived from the Due Process clause of
the Fourteenth Amendment, and in-
cludes family matters.! This liberty inter-
est was based on the constitutional right
to the pursuit of happiness. Children
should be entitled to the pursuit of hap-
piness, not just to being happy. There is
no State interest so compelling as to justi-
fy limiting or denying this right. Nothing
can be more fundamental to a civil pro-
ceeding involving a child than protcctmg
this interest.

Once it has been established that
these constitutional rights apply to chil- -

" dren, children must have an opportunity

to protect these rights in court. The pro-
tection can only be obtained through the
right to counsel and access to the court
system. Who has more interest in cither a -
child custody or a termination of parental

Tustration by Mike Wohnoutka







The procedural history of In the interest of> Kelly Stevens (d.0.b. 11/15/86), et al.
No. 262/276 1993 starts with a child born out of wedlock to Delaware parents.
The child was placed by Mother with The Golden Cradle Adoption Agency in
Pennsylvania for the purposes of adoption. The agency placed the child with a
Declaware couple when she was three-days old. An involuntary petition to termi-
nate Father’s parental rights was filed by the agency in Pennsylvania. Father then
filed for custody in Pennsylvania. The custody proceeding was stayed pending the
outcome of the TPR petition. The termination was eventually denied and the
denial appealed. The case was finally decided by the Pennsylvania Supreme Court
on 6/12 /89 upholding denial of the TPR.

Father’s custody petition remained pending. Pursuant to the Uniform Child
Custody Jurisdiction Act, the agency and Mother filed a request to transfer the
custody petition to Delaware. The transfer was granted and Father appealed. The
Pennsylvania Supreme Court affirmed the transfer by decision dated 7/31/91.

Approximately three months later (10/21/91), a Delaware Deputy Attorney
General for Delaware Child Protective Services met with Father and his counsel to
advise them of Father’s rights. Six months after the final decision of the Penn-
sylvania Supreme Court affirming the transfer to Delaware, Mother filed an action
in the Delaware Family Court to terminate Father’s parental rights. Father had nei-
ther seen nor supported the child. The child had always lived with the foster par-
ents. At the same time the foster parents filed in Delaware to adopt the child. Father
then filed an emergency petition for visitation. His visitation petition was stayed
pending the resolution of the TPR petition.

A first TPR hearing was held 12/11/92. Father argued that the Pennsylvania
decision denying termination was res judicata. He was given the opportunity to
obtain counsel and refused. The foster parents and their counsel were excluded.
The Court scheduled a second hearing.

The foster parents then filed 2 Motion to Intervene. Mother filed a Motion to
Appoint Counsel for the Child. Both motions were denied. ,

Before the second TPR hearing Father filed for an injunction in the U.S. Dis-
trict Court in Baltimore (Mother had now moved to Maryland) secking to stay the
Delaware proceedings. Eventually the request for injunction was denied.

" A second TPR hearing was held 4,/7,/93. The decision denied the termination
of Father’s parental rights and directed scheduling of the custody/visitation hear-
ing. The Court further declared the child dependent, appointed a guardian ad
litem, requested a plan for the transfer of the child to the father, and scheduled a -
visitation hearing. Father did not appear at the visitation hearing. His petition for
visitation was denied. Cross appeals are now pending before the Supreme Court of
Delaware. Father has also filed a civil rights action in the U.S. District Court of

Delaware against the Family Court judge.

S.EP.

rights proceeding than the child? After
all, parents who abuse and neglect their
children are entitled to counsel. The
same right should be available to the chil-
dren subject of the same proceedings.
The current practice is to appdint a-
guardian ad litem or Court-Appointed
Special Advocate (C.A.S.A.) to protect
the interest of the child. This is not the
same as permitting independent counsel
to protect the liberty interest of children
" when fundamental constitutional rights
are involved. The respective duties of a
guardian ad Ltem and of an attorney are
different. The role of an attorney is to
represent the wishes and interests of the
child within the parameters of the law.
The role of the guardian is to investigate
the child’s situation. The guardian will
then use the “best interest” analysis to
express his preference as to what these
best interests should mean for the child.
Once again, even with a guardian the true
best interests of the child may not be pro-
tected. When a matter is between a child

~

and another party, the rights of the child
should be given consideration, so that the
ultimate welfare of the child is protected.
Another constitutional right to be
addressed is the child’s right as it relates to
his family. The U.S. Supreme Court has
recognized that freedom of personal
choice in matters of family life is one of
the liberties protected by the Due Process
clause of the Fourteenth Amendment.2
This probably explains why there is such a
disregard for the individual rights of chil-
dren. Instead of addressing those rights,
there is an exaggerated emphasis on a
national policy of family preservation. The
family preservation issue is grounded on
two theories.3 First, it is considered less
expensive for children to remain with
their biological families. Second, it is
deemed sound public policy to make rea-
sonable efforts to preserve families. How-
ever, these theories are flawed because
they subordinate the security, love, and
bonding needs of children to the claims
of inviolability of the biological family.
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Blind adherence to a policy favoring the
biological definition of family is more
often than not contrary to the best inter-
ests of the children and - worse yet - viola-
tive of those children’s individual consti-
tutional rights. The courts and the state
must acknowledge that the existence of a
family bond does not have to depend on
a legal or biological relationship between
a child and his parents. 10 Del.C. 901(9).
The U.S. Supreme Court has never ad-
dressed the issue of what constitutes a
family. The Court has acknowledged that
the importance of family relationships
arises from the emotional attachments
that are derived from the intimacy of daily
association.# This is hardly a definition
that suggests purely biological relation-
ship. Nonetheless, it is routine to remove
children from interim families, even
though these are the only parents and
families the children have known, in favor
of returning them to their biological fami-
lies. These psychological parents form the
same bonds with the children as those
formed between children and their bio-
logical parents. Removal of these bonds

~ between psychological parents and chil-

dren is no less traumatic than their
removal from their biological parents.
Children are repossessed by their biologi-
cal parents as if they were merely chattels
with no constitutional rights or privileges
of their own.

There is pending Delaware litigation
not unlike the issues in the Baby Jessica
case. (See box précis.)

A few attempts have been made to
bring the rights of children to the fore-
front: A proposed Bill of Rights for chil-
dren would have given a child the legal
right to “receive parental love and affec-
tion, discipline and guidance; the right to
receive fair treatment from all in au-
thority; the right to be heard and listened
to; and the right to be emancipated from
the parent-child relationship when that
relationship has broken down and when
the best interests would be served.”® The
United States failed to join in the United
Nations’ Declaration of Rights of Child-
ren, which recognizes that such rights are
independent of parental rights. This em-
barrassed the United States delegation to
the 1993 Hague Conference on Private
International Law. The delegation was
the object of understandable reproach by
participating nations. At its recent semi-
annual meeting, the American Bar Asso-
ciation passed a resolution urging the
Unites States to join the Declaration.-

With the proliferation of recent cases
involving children and their rights,



including Gregory K.,7 Twigg v. Mays8
and the Baby Jessica case, the National
Committee for the Rights of the Child
has founded the Legal Action Project to
help litigate cases that, it is hoped, will
substantially alter the constitutional pro-
tection of children.

Florida has taken the initiative in pro-
tecting children and their constitutional
rights in two recent cases, Gregory K. and
Kimberly Mays. The Florida court in
Gregory K., entered an “Order on
Standing” which declared that minors
have the same constitutional rights as
adults to due process, equal protection,
privacy, access to the courts, and the
right to defend life, liberty, and the pur-
suit of happiness.? The case involving
Kimberly Mays, which was the basis of
the TV show “Switched at Birth”, has
currently drawn the lines by which “fami-
ly” should be defined. The relative im-
portance of biological relationships as
opposed to emotional and psychological
relationships has been addressed by the
Mays case. Where there is a family rela-
tionship based on secure and loving psy-
chological and emotional ties, the Florida
courts lean towards this relationship over
the traditional biological family. It is

hoped that these cases are just a start of
granting children the constitutional rights
to which they have always been entitled.
The constitutional rights of due process,
life, liberty, and the pursuit of happiness
are as much as two centuries old. It is
now time for the courts to extend them
to our children. As we approach the
218th anniversary of the Founding of our
Republic and in the shadow of the forth-
coming millennium should not the courts
recognize the civil protection of the con-
stitutional rights of children granted in
criminal proceedings 27 years ago?
Recently the federal administration has
considered a constitutional amendment
that would give the symbol of America’s
promise to provide justice for all, the
American flag, constitutional protection.
Has not the time come to ask this same
protection for children who have been
born under the American flag?
* * *

Constraints of space make it impossible to
include the footnotes, but the numbers to
them appear. They will be available upon
request to the offices of this magazine.

Joel Tencbanm had divided a caveer in
Samily law between legal practice and an

impressive accumulation of public sevvices.

Formerly chair of the Delaware State
Bar Associntion Section on Family Law, he
has move recently become active in nation-
al and international family law circles.
Through his membership in the American
Bar Association he serves as linison to the
National Conference of Commissioners on
Uniform State Laws and as linison, U.S.
State Department Hague Confevence on
Intercountry Adoptions. Between 1988
and 1993 he chaired that Association’s
Eamily Law Section Committee on Step-
parents’ Rights, and from 1988 to the pre-
sent he bas chaived that Section’s Adoption
Committee. He also chairs the Adoption
Committee of the American Academy of
Matrimonial Lawyers.

Mpr. Tenenbaum is noted for bis many
local and national presentations at contin-
uiny legal education programs. His exten-
sive pro bono work in Delaware includes
membership on the Governor’s Task Force
on Teen Pregnancy. In February 1987
Catholic Charities of Delaware bestowed
on him its award for Distinguished Legal
Services on Bebalf of Children.

Locally be practices family law in bis
capacity as a dirvector-of Woloshin,
Tenenbanm & Natalie, P.C. *
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K PATRICIA TATE STEWAli‘T

Keeping Families Together/
Reasonable Efforts

I't i easier o
prevent placement than to
place a child in foster care
and later attermpt o recon-

stitute the family,

s Americans, we assume that children
are raised best in families, and accord-
ingly afford constitutional protection
for the integrity of the biological family.
But children are often neglected or
dependent when death or drugs visit a
family. At other times parents do not
have the ability to provide minimally ade-
quate care for their children. The ideal of
children raised by their/biological parents
is not always possible. In such cases
out of home substitute care is
needed. When thé state in-
tervenes the first approach is
to seek placements with
_ these children’s relatives
so that a certain level of
familial integrity can be
maintained. In cases
where that is not pos-
sible, substituted
care is required.
This might be
. in a foster care
family, a residen-
tial treatment cen-
ter, or group home.
Nationally, the statistics
are staggering. According to the
American Public Welfare Association
(APWA), at the end of fiscal year 1992,
442,000 children were in substitute care.
That was a 5% increase from the first day
of the same fiscal year. '

“The nation’s substitute care pop-
ulation rose by 45.4% from FY 86 to
FY 90. The rates of increases from
one year to another during this four-
year period are as follows: 7.1% from
FY86 to FY87; 13.3% from FY87 to
FY88; 12.6% from FY88 to FY89;
and 6.3% from FY 89 to FY90.
Finally, the rates of growth in the
number of children in substitute care
became somewhat smaller after FY90,
as follows: 5.4% from FY90 to FY91
and 3.0% from FY91 to FY92.*

DELAWARE LAWYER ©

*Toshio Tatara “U.S. Child Substitute
Care Flow Data for FY 92 and Current
Trends on the State of Child Substitute
Care Population.” APWA August, 1993

According to Kathy Goldsmith of the
Delaware Department of Services for
Children, Youth and Their Families, at
the end of fiscal 1993, there were a total
of 707 children in substitute care,
During 1993, 663 children entered care
and 594 children left.. Of the children
leaving care, the average length of stay
was 175 days. However, during that
same period the number of children
served in cases opened by the Division
was 2,595. A

In response to the number of children
in foster care, the Congress of the United
States enacted the Adoption Assistance

" and Child Welfare Act of 1980, com-

monly known as P.L. 96-272, (42
USC.§§620 et.seq. and §§670 et.seq.).

"The national concern was (and is) that

children remain in foster care far too
long. This presents two problems. The
first is the issue of permanency and stabil-
ity in the child’s life and the second is the
financial cost to federal and state tax pay-
ers to keep children in out-of-home
placement. “Reasonable efforts” is the
catch phrase of this multifaceted legisla-
tion. Before a child is taken out of the
home, the state agency is required to
make reasonable efforts to keep the child
in the home. At the initial court hearing,
the judicial officer must determine if such
reasonable efforts were made or, if such
an emergency exists, that the child is at
nsk if he or she is not removed. At each
and every subsequent hearing the judicial
officer must make a further determina-
tion that reasonable efforts have been
made to reunify the family or that such

efforts were not made because of the con-

~ tinuing emergency or the goal of the

division. If the biological parents’ rights
have been terminated at a prior proceed-

Hlustration by Jane Marinsky



ing reunification efforts would obviously
contradict the goal of the division.

A failure of the Court to make a “rea-
sonable efforts determination” can result
in loss of federal funding for foster care
services. It also can adversely affect the
child subject of the determination, since
adoption subsidies may be lost to a
prospective adoptive family. Adoption
assistance allows payments normally
given to a foster parent to be funneled to
the adoptive parent if the adoptee is a
special needs.child and deemed “IV-E
cligible” under to the Social Security
Act. Also the foster/adoptive parents
could receive medical benefits for the
~ child during minority.

10 Del.C. §932, provides that: “Any
person having knowledge of a child with-

in the state who appears to be neglected,

dependent or delinquent, may file with
the Clerk of the Court a petition in writ-
ing setting forth the facts verified by
Affidavit”. This statutory provision allows
anyone, most often the Division of Fam-
ily Services or a close relative, to file a
petition on behalf of a neglected or
dependent child. Family Court Civil
Rules 200 ez. seq. map out the method
for proceeding under the statute. If an ex
parte order of removal is granted by the
Court upon petition, within 10 days the
Court sets a hearing to determine if there
is evidence to show probable cause that
the child is dependent or neglected. If a
finding is made that a child is in actual
physical, mental, emotional danger or
that there is substantial risk thereof, cus-
tody is continued with the petitioner
until the time of the adjudicatory hear-
ing, which is scheduled within 30 days of
the probable cause hearing.

Once custody is granted to a relative
or de facto placement approved, the mat-
ter is never addressed again except by
petition of the parties or if the Court sua
sponte determines that review is necessary.

In cases where the Division of Family
Services gains custody of a child, the
Adoption Assistance and Child Welfare
Act requires a judicial review hearing
within 18 months of placement and peri-
odically thereafter under 42 U.S.C
§675(5)(C). The State of Delaware’s
interpretation of “periodically” thereafter
is every 18 months after the first review.
The same federal statute requires that
administrative reviews be conducted
every six months 42 USC §675(5)(B).
The Foster Care Review Board (a citizen
volunteer board) conducts six month
reviews of every child in care pursuant to
31 Del.C. Chapter 38.

As stated above, at each and every
hearing the Court determines if reason-
able efforts are being made to reunify the
family and if continued placement is in
the child’s best interest.

There are some instances where the
family might voluntarily place a child in
foster care. There may be a situation
where the parents cannot provide care
and no relatives are available to take care
of the child (example: while a parent is

" either in the hospital, prison, or a drug

rehabilitation program.) In those cases
the parent(s) may enter into a voluntary
“consent to place agreement” with the

Division of Family Services. Under a .

consent to place agreement the child
must be returned to the family within 48
hours of a request to the Division to
return the child. A consent to place
agreement is good for 180 days. When a
child so comes into care, federal pay-
ment can be made to the state for up to
180 days or until the judicial determina-
tion, whichever comes first. A judicial

“determination by a Court of competent
jurisdiction must determine that such -

placement is in the best interest of the
child. 42 U.S.C. §672(e).

The United States Supreme Court in
the case of Suter v. Artist M, __U.S.__,
112 S.C. 1360(1992) held that the

Adoption Assistance and Child Welfare .

Act of 1980 does not confer on its bene-
ficiaries a private right enforceable in a
§1983 action. The holding reflects the
Court’s view that the statute and the
regulations are not specific enough and
provide no notice to the state other than
to require that the state submit a plan
with certain requisite features.

“In the present case, however, the
term ‘reasonable efforts’ to maintain
an abused or neglected child in his
home, or return the child to his home

. from foster care appears in a quite dif-

ferent context. No further statutory
guidance is found as to how “reason-

able efforts” are to be measured. This .

directive is not the only one in which
Congress has given to the states, and
it is a directive whose meaning will
obviously vary with the circumstance
of each individual case. How the state
was to comply with this directive and
with other provisions of the act, was,
within broad limits, left up to the
state.” 118 L.E.d 2d. ez. seq. at 14,

The federal regulations provide a
litany of services, which are suggestive
rather than mandatory. 45CFR
§1357.15(e)(2)(1990) provides a list of
services that may be included in the
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state’s propsal:

“. .. 24 hour emergency care
taker, the homemaker’s services; day-
care; crisis counseling; individual and
family counseling; emergency shelters;
procedures and_arrangements for
access to available emergency financial
assistance; arrangements for the provi-
sion of temporary child care to ‘pro-
vide respite to the family for a brief
period, as part of the plan for prevent-
ing the children’s removal from the
home; other services which the agency
identifies as necessary and appropriate
such as home-based family services,
self help groups, services to unmarried
parents, provisions, or arrangements
for, mental health, drug and alcohol
abuse counseling, vocational counsel-
ing or vocational rehabilitation; and
post adoption services.”

The House Ways and Means Com-
mittee Report on the Adoption Act simi-
larly recognized that “the entire array of
possible preventive services are not
appropriate in all situations. The decision
as to the appropriateness of specific ser-
vices in specific situations will have to be
made by the administrating agency hav-
ing immediate responsibility for the care
of the child.” H.R. Rep, No. 96-196,
p47(1979). The general intention
embodied in the statute is found in the
remarks of Congressional members.
“What the bill attempts to do is to get
the states to enact a series of reforms of
their foster care laws, because in the past
there has been too much of a tendency
to use the foster care program. The rea-
son there has been that tendency is
because . . . it becomes a little more
expensive for the states to use the pro-
tective services than foster care. Through
this bill, we want to free up a little bit of
money . . . so you will have an incentive
to keep a family together.” 125 Con-
gressional Record 22113(1979), re-
marks of Rep. Brodhead, Suter v. Artist
M, supra at note 15.

Therefore the determinations by a
judicial officer whether state services are
reasonable will vary from case to case.
The Court must initially look at the rea-
sons why the child was brought into care
and then examine the case plan to deter-
mine if the services provided are reason-
ably calculated to solve the problem
requiring removal. ’

In In Re Kristina L., R1. Supr., 520
A.2d. 574(1987), the Rhode Island
Supreme Court reversed a termination of

parental rights decision because of the
Family Court’s failure to prove parental
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unfitness and the failure of the social
agency to make reasonable efforts to re-
unify the family. The Delaware Supreme
Court, In The Matter of Derrick W.
Burns, Del. Supr., 519 A. 2d 638 (1986)
reversed a termination of parental rights
decision, finding snzer alin that the agen-
cy had made neither meaningful case
plans for reunification nor reasonable
efforts to provide preventive and reunifi-
cation services, or both. Id. at p.648.

It is clear that the Courts, from the trial
to the appellate level are taking seriously
congtessional concerns about the preserva-
tion of family integrity. This is all to the
good and for the good of alt concemed.

Preventive services to keep families
together are fiscally sound. It is easier to
prevent placement than to place a child
in foster care and later attempt to recon-
stitute the family. This approach is not
only reasonable but it is good for our
kids and their families.

* * *

Further Reading: Keeping Families
Together: the Case for Family Preservation,
the Edna McConnell Clark Foundation
(1985); “ The Adoption and Assistance
and Child Welfare Act of 1980: An
Introduction for Juvenile Court Judges,”
the National Legal Resource Center for
Child Advocacy and Protection, Foster
Care Project of the American Bar
Association, Young Lawyers Division,
Washington DC., May, 1983; Shotton,
Alice C. “Making Reasonable Efforts in
Child Abuse and Neglect Cases-Ten years
Later”, 26 California Western Law
Review 223(1989-1990), “Building a
Case Through Permanence: Examining
Legal and Social Issues, 12th Annual
Conference of the National Court Ap-
pointed Special Advocate Association;”
Refuse to be Silent: Change a Child’s
Life” Des Moine, Iowa (1993); Harden,
Mark Foster Children in the Counrts,
American Bar Association on (1983).
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1985 at the Widner University School of
Law, teaching domestic relations and
“Children and the Law”. She bas served
as an adjunct professor at the University
of Delaware, teaching Constitutional
law and “Women and the Law® Ms.
Stewart drafred the Delaware CASA
statute, which won a National award

N\ for legislative excellence and which bas

been used as m model for other CASA
Programs throughout the country. @







