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THE PRACTICE OF LAW
IN A HIGH TECH WORLD

by April Caso Ishak

While the use of technology by lawyers is not new, the
avalanche of technological tools currendy available for use in
the legal profession might make any lawyer's head spin.
Indeed, it was only 10 years ago when I persuaded die part-
ners of a small law firm where I worked as a legal assistant to
acquire a basic word processor. In a short amount of time,
they realized diat the word processor greatiy improved the
speed and efficiency of preparing real estate and trust docu-
ments wills, and pleadings.

Today, it is not just word processing capabilities that have
changed die way we practice law. The introduction of online
and CD ROM research tools, databases, fax machines, cellular
phones, high speed copiers and laser printers, e-mail, telecon-
ferencing, video conferencing, "real time" transcription, docu-
ment imaging and scanning, die Internet and computer simu-
lation techniques have all affected the legal profession in some
way. Such advances enable attorneys and dieir staffs to get
work done more accurately in less time, effectively increasing
the amount and quality of v/ork that can be performed in one
day. In addition, scientific advances in die criminal context
have improved die way crimes are solved and prosecuted.

As the articles in diis issue demonstrate, the union of law
and technology is not always a blissful one. There are some
lawyers who readily admit their resistance to technological
change: Vernon R. Proctor expresses his view of why he
resists technology. Linda M. and John F. Dickey oudine
some problems and solutions when technology is introduced
into die workplace.

When properly implemented, technology can be a useful
tool. Judge Susan C. Del Pesco provides us widi an example
of how technology can be used creatively and effectively to
present a case before a jury in Courtroom 302. Donald F.
Parsons, Jr. and Lisa K. W. Crossland describe some useful
technological tools available to law firms. In die criminal
context, Attorney General Jane Brady surveys technology
now being used to solve and prosecute crimes in Delaware.
Finally, Richard K. Herrmann provides us with an interest-
ing view of how technology, in the-not-too-distant future,
might affect current notions of personal jurisdiction.

Technology, whether we like it or not, has firmly
embedded itself into die practice of law and is here to stay.
Ultimately, the use of technology should result in better,
more effective, and more efficient legal services for die ben-
efit of the client. This issue provides readers with an
overview of some of the technological tools available to
lawyers in Delaware and highlights some of the benefits and
pitfalls of using technology in the practice of law.
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Richard K. Herrmann

l ^ O RLIXWTDELAWNSCAP E,
V. XJ.So GROWERS OF

AMERICA, 86DE 4TH 267,
COURT OF APPEALS OF

ICHARD K. HERRMANN, JUDGE. This is
an appeal from an action for damages and in
execution of worldwide e-cash accounts due
Worldwide LawnScape, Inc. While the parties
raise a significant number of issues on appeal,

this opinion focuses on the most important mat-
ter of personal jurisdiction of Megacyber Corporation,
which claims to have done no business in any juris-
diction in the United States or any country of the
world other than the Country of Tabula Rosa, a
little known island off Tierra Del Fuego, in
which it is incorporated. The trial court's judg-

ment is the largest of its kind, resulting from a
consolidated damage award by a multistate jury, tried pursuant
to the Uniform Interstate Internet Protection Act of 2002.
Section 3(c)2 of that Act provides:

"An action brought pursuant to this Act
may be hosted in the domiciled jurisdiction
of any patty for or against whom the action
is maintained. In the event that the action
involves either plaintifis or defendants from
more than eight domiciled jurisdictions,
the trial shall be simultaneously presented
by means of a broadcast-quality transmis-
sion to juries in five participating jurisdic-
tions: two jurisdictions selected by the
plaintifis, two jurisdictions selected by the
defendants and one jurisdiction selected by
the court. Liability shall be determined by a
simple majority of the unanimous verdicts
of the five juries. If damages are awarded,
the total damages shall be determined by
disregarding the highest and lowest awards
and by calculating the average of the
remaining three awards."

The plaintiff, U.S. Growers of America, brought a class
action, on behalf of owners of residential and commercial
properties in the United States, against Worldwide LawnScape,

Inc. The United States Department of Natural Resources and
the parallel departments of natural resources for each of the
fifty states were represented among die plaintifis as well.

In lieu of filing an answer to the complaint, the defendant
moved to dismiss for lack of personal jurisdiction. Following
two months of expedited discovery and briefing, the court
denied the defendant's motion and an interlocutory appeal
was denied. After trial, judgment was entered for plaintiffs,
and defendants appealed.

The Facts
On September 22, 2003, a United States patent was issued

to Bradley S. Stevens and assigned to the defendant
Worldwide LawnScape, Inc. This was no ordinary patent. It
did not deal with medical devices, technology circuitry or bio-
chemistry, industries which largely dominated the patent field
in the last half of the 1990s. The patent that was issued to
LawnScape's assignor was agricultural. It was a patent for a
very special kind of grass. The scientists' at LawnScape had
developed a grass which was green in color (with a choice
of over seventy varieties of green), and which would grow
in any climate. Since the grass relied upon only air and six
hours of darkness per twenty-four hour cycle to flourish^
there was virtually no desert or mountain on which it
could not grow.

While the characteristics mentioned above were considered
startling by skeptical worldwide agriculturalists and industrial-
ists, the LawnScape-patented grass had one more incredible
attribute. It grew to exactly five-eighths of an inch in height.
The LawnScape grass always, without exception, would stop
growing at five eighths of an inch.

You can imagine how this invention affected everyday lives.
Golf course fairways did not need to be cut, median strips on
national highways were always a uniform length, and home-
owners worldwide no longer had to toil each summer weekend
with their, lawnmowers. More importantly, LawnScape grass
began to grow in vast areas of the world, previously considered
undesirable for development. With the design of inexpensive
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water reclamation systems at the turn of
the century, it was not water that pre-
vented the rapid development of desert
communities: it was the lack of vegeta-
tion. LawnScape changed all of that.

The LawnScape product was so well
received worldwide that it was marketed
exclusively through the Internet, in thirty-
seven different languages. Individual
homeowners, commercial businesses and
even countries were among the consumers.
Payment was made in a variety of methods,
including e-cash, credit card and multina-
tional electronic funds transfer for the large
acquisitions by countries and worldwide
organizations. Community Internet Barter
System (CIBS) had become such a well-
accepted vehicle of exchange, particularly
in third- and fourth-world countries, that
it was also used as a means of payment for
this new miracle seed.

Within two years, more than three-
quarters of the grass grown in the entire
world grew to a precise level of five-eighths
of an inch. As a result of LawnScape's
aggressive approach in protecting its intel-
lectual property, it had the exclusive right
to develop and sell this invention world-
wide. Those countries whose patent laws
were less developed or were considered by
LawnScape as "not accept-
able" were advised that alterna-
tive arrangements for protec-
tion would have to be made or
LawnScape would unleash its
immense wealth to ensure that
such country would "never see
a blade of LawnScape grass"
on its turf. This threat alone
was enough to warrant parlia-
mentary, monarchial and dicta-
torial guarantees of every kind.
Of all inventions developed in
the history of modern man,
LawnScape's was the most
protected worldwide.

LawnScape was not with-
out its cynics and critics.
Whole industries were in
jeopardy. Within two
months, national and inter-
national Stocks of lawn mow-
ing manufacturers plummet-
ed. Whole labor forces of
lawn cutters became unem-
ployed. However, in the
overall scheme of things, it
was considered a small price
to pay for such a magnificent
contribution to global soci-
ety. Worldwide LawnScape,
Inc. and its corporate family
group, including Megacyber

Corporation, became the conglomerate
of die world. Seed was distributed from
one location in Tabula Rosa and shipped
by barge, through several third parties,
to all civilized ports.

It was not until 2006 that the prover-
bial bottom fell out of the LawnScape
empire. No one anticipated that the
incredible acceptance of this miracle
grass would create a catastrophic imbal-
ance in the world's ecosystem. Whole
species of insects, needing taller grass to
survive, became extinct. Birds relying
upon those insects for survival began to
die out. And now, species of animals
preying on the birds are beginning to
disappear.

The world discovered that it is diffi-
cult to control the growth of LawnScape
grass. Because the grass has become so
integrated in every aspect of living, it is
estimated that it will take seven and a
half years for the world to begin to see a
reversal of the adverse effects this prod-
uct has caused. By that time, it is expect-
ed that die grass will cause the extinction
of many species of insects, birds and ani-
mals. Of course, whole industries, rely-
ing on these birds and animals, are also
in economic danger.

On March 21,2006, a class action was
filed in Delaware against World-wide
LawnScape, Inc., Megacyber Corporation
and others under the Uniform Interstate
Internet Protection Act of 2002 (UUPA).
The class was composed of all member
organizations of die Agricultural Growers
of America. The members of the class
included agricultural growers of all kinds,
whose industries were adversely affected
by the extinction of pollinating insects,
causing catastrophic losses of plants and
crops nationwide. Anticipating that
numerous plaintiffs in many countries
would "be following suit," the Delaware
Internet Court (DIC) expedited pro-
ceedings. LawnScape and Megacyber
moved to dismiss on the grounds that the
DIC did not have personal jurisdiction
and that the Uniform Interstate
Internet Protection Act of 2002 could
not create jurisdiction where none
existed constitutionally. The DIC sum-
marily denied the motion and a trial
was held on June 3, 2006.

The Courtroom
This multistate jurisdictional trial

under the UIIPA was the first of its kind.
Since the trial proceeding itself was an

DELAWARE LAWYER



historical event, a brief description of the
proceedings is appropriate.

Delaware was the sponsoring m&
responsible for much of the drafting and
promotion of the UIIPA, and it was
anticipated that a number of actions
brought under the UIIPA would be filed
in Delaware. As a result, Delaware con-
structed a special courtroom to facilitate
a multijurisdictional jury trial. The court-
room was designed as an amphitheatre.
It is a multitiered room, with the "busi-
ness end" of the courtroom at the lowest
level. This lowest level is called the
"Floor." The Floor contains the witness
presentation platform, the Court
Technologist's control desk and two
attorneys' presentation podiums. A
curved wall screen, twelve feet high and
twenty feet long, is located to the left,
and behind the witness. Projection
devices are located behind the screen. A
holographic projector is situated in the
ceiling of the courtroom, so that holo-
graphic images can be displayed at a
location between die witness presenta-
tion platform and the judge's bench.
The room is arched and die seating for
the judge, jury and the gallery is slighdy
raised. The judge's bench is located at
the first level above the Floor and faces
the witness presentation platform.

The judge's law clerk observes the
trial from the clerk's office. This permits
the clerk to work on more than one mat-
ter at a time. The judge has the capacity
of maintaining communications with the
court's staff by V-mail, a form of video
mail that supports a number of commu-
nications such as voice, print and elec-
tronic ink.

The jury is seated directly behind
and above the judge's bench. Each
juror, as well as the judge and the
attorneys, has a complete uninterrupt-
ed frontal view of the witness and die
viewing screen. Each juror also has an
individual monitor embedded in the
juror's panel. When the judge's micro-
phone is activated, the judge appears
on all individual monitors in the court-
room, with the exception of those used
exclusively for demonstrative evidence
such as the viewing screen.

The gallery is located direcdy behind
and above die jurors.

The Courtroom
Design Philosophy

The conventional courtrooms of the
20th century were designed with the
judge's bench as the focal point. It was
important that die judge be capable of

maintaining eye contact with jurors, the
attorneys and the witness. Consequently,
the functionality of the courtroom suf-
fered, since the attorneys and jurors
needed the same view of the witness as
the judge. In addition, the attorneys
desired unencumbered access to the jury.1

As the focus of the trial became
more and more involved with electron-
ic presentation tools, it became clear
that the focal point ought to be an
unencumbered view of the evidence in
its totality by all present. In 2005,

As the

focus

of their trial

became more

and more

involved with

electronic

presentation

tools, it

became clear

that the

focal point

ought to toe an

unencumbered

view of the

evidence in its

totali ty fc>y

all present.

Court rooms Internat ional of
Annapolis, Maryland, was commis-
sioned to design a courtroom that
would serve as the model courtroom
for multijurisdicdonal and multimedia
jury trials. Courtrooms International
began with the shape of the room for
optimal viewing. Using a computer
model, the witness platform and the
viewing screen were placed at fixed
locations. All other elements of the
courtroom, the judge's bench, the jury
level and the attorneys' presentation
podiums were independently located
without regard to each other.

The design created quite a commo-
tion among the bench and the bar.
Judges were concerned that they would
not be able to maintain adequate con-

trols of their courtroom without the
ability to see all aspects of it. The final
design incorporated TVC (Total Visual

Control) technology. This system per-
mits the judge to view any location of
the courtroom, by wide angle or zoom.
The judge can see the jury on his screen
while the jury is being addressed. The
view can be zoomed to any particular
juror as well. The judge can focus the
bench monitor on the attorneys or the
witness. To the extent that the judge
desires, a MultiView™ template can be
selected, that will provide small win-
dows of various views around die active
view, which in most instances is the wit-
ness. By simply selecting a window with
a touch of the finger or use of the Lite
Pen, the window is enlarged and
becomes active.

The attorneys have a more limited
TVC capability. They cannot monitor
the judge or otiier attorneys. The jurors
have still a more limited TVC capability.
Their viewing is limited to the witness,
the demonstrative evidence and the
TMC (Total Memory Control) exhibits
which have been introduced and admit-
ted into evidence.

The design philosophy has proven
to be tremendously successful. All trial
participants have a perfect view of
each aspect of the courtroom and the
evidence. The courtroom cameras
capture a digital image of the entire
courtroom at all times for appeal pur-
poses. The same courtroom cameras
permit the remote juries to have the
same access to information as the jury
which is actually participating in the
courtroom.2 A complete description
and analysis of the design of this
courtroom may be found in The
Anatomy of the Courtroom (Court-
rooms International 2004).

Personal Jurisdiction
LawnScape's position, with regard to

its personal jurisdiction appeal, is not
surprising. It correctly advocates that
the burden is on the plaintiff to estab-
lish that the defendant and die State of
Delaware are connected in such a way
as not to offend "traditional 'notions of
fair play and substantial justice."
International Shoe Co. v. Washington,
326 U.S. 310, 316 (1945). The defen-
dant argues that it has never set foot in
the State of Delaware. It has supplied
references in the record to support its
position that no officer or director of
LawnScape has ever directed any corre-
spondence or other type of communi-
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cation, written or oral, to anyone within
the territory of the State of Delaware.
And the plaintiffs concede that the
defendant did no direct marketing into
the State of Delaware.

The plaintiffs, on the other hand,
persuaded the trial court that the activi-
ties of LawnScape were "worldwide"
and that the defendant could certainly
foresee itself being "haled into this juris-
diction," as well as any jurisdiction with-
in the United States. In support of this
position, the plaintiffs provide an
exhaustive analysis of technical workings
of the "Satellite Assisted Internet
Network" (SAIN). They have con-
vinced this court that the giant electron-
ic Net that covers the globe is so vast
and interwoven that it is truly global in
nature. Even the most rudimentary
knowledge of SAIN leaves one with a
clear understanding that any communi-
cation intentionally placed on the net-
work is available for worldwide distribu-
tion. Moreover, under the facts of this
case, a corporation with the sophistica-
tion and global marketing presence of
LawnScape clearly organized its market-
ing efforts to exploit the benefits of the
Satellite Assisted Internet Network.

The parties cite numerous cases,
each of which they contend is disposi-
tive of this jurisdictional issue. For
example, LawnScape argues that
Bradley v. IIMM CyberTheater, 437
F.5th 321 (4th Cir. 2005), is the cur-
rent state of the law regarding personal
jurisdiction in cybertransactions and
should resolve the jurisdictional issue in
its favor. Bradley concerned a bizarre
death with facts similar to an interac-
tive murder mystery offered on the
Internet. The defendant in that case
produced an interactive cybertheater
and distributed it on SAIN. Each week
the defendant offered a new theme.
The rules were published on the
Internet and were well known. At 7:00
p.m. each Sunday evening, a new game
would begin. Facts and clues were pub-
lished and personality traits of the char-
acters were released. Each character
was portrayed by a team of three play-
ers who communicated with each other
prior to publishing any graphic "com-
ments" or "actions."

The audience was composed of the
general public who tuned in to the
IIMM CyberTheater at any time to fol-
low the entire mystery or to track the
movements of an individual character.
The audience could communicate with
any character through electronic mail.

The entire play was moderated by the
Director of the Week, a famous celebrity
or political figure.

The game that was the subject of the
litigations, involved a kidnapping of a
famous figure and publication of a ran-
som note on the Internet. According to
the story line, the ransom was to be paid
by a series of convoluted e-cash transac-
tions on the Internet.

According to the opinion in Bradley,
a "copycat player" kidnapped a well-
known religious figure in Utah, whose
parishioners were users of the Internet.
Ransom notes were published through
the Internet to all parishioners, resulting
in contributions of fourteen million dol-
lars in electronic transfers. Notwith-
standing that the demands of the kid-
napper were met, the whereabouts of the
victim are still unknown: it is presumed
that she met an unfortunate demise,
although there are still a number of cyn-
ics who believe that the victim was actu-
ally the kidnapper and that she is alive
and well and enjoying an early retire-
ment (but I digress).

The victim's family filed suit in Utah
against IIMM, claiming that the pub-
lisher's conduct was culpable in that it
intentionally pandered to the emotion-
al trigger of the unbalanced to obtain
higher ratings, and that it knew that
those attracted to this type of psy-
chodrama on the Internet would cross
the edge of reality and enter the world
of cybervirtuality. IIMM moved to dis-
miss on the ground that the court
lacked personal jurisdiction, in that
none of the events leading to the
abduction of the victim occurred in
Utah. Indeed, there was no way of
holding in what jurisdiction the kid-
napper either received the electronic
transmissions or resided. The Court
granted Bradley's motion to dismiss,
knowing that "under the theory of
purposeful availment" there was no evi-
dence of an intent to affect the plaintiff
or the victim, who was not the subject
of the broadcast. Thus, the Bradley
court distinguished cases such as
United Medical Laboratories, Inc. v.
Columbia Broadcasting System, 256
F.Supp. 570 (D. Or. 1966), where the
Court found the conduct of appearing
on a national broadcast was enough to
subject Walter Cronkite to personal
jurisdiction in the State of Oregon. As
the court in United Medical noted,
"without doubt, they know that the
particular material would be broadcast
in the state of Oregon. This being the
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fact, their activities were 'voluntary and
purposeful' in causing the broadcast of
such material." The court noted that
the defendants could anticipate that
the content would reach those affected
in Oregon.

U.S. Growers of America contends
that the case of CompuServe, Inc. v.
Patterson, 1996 FED App. 0228P (6th
Cir. July 22, 1996) supports its position
that the lower court correctly asserted
jurisdiction over LawnScape. In
CompuServe, the Court of Appeals
reversed the district court's earlier deci-
sion and ruled that a Texas resident's
Internet contacts with the well-known
computer information service
CompuServe (headquartered in
Columbus, Ohio), were sufficient to
support the exercise of in personam juris-
diction over him.

Patterson, a resident of Texas, sub-
scribed to CompuServe and marketed
"shareware" on the CompuServe system
in Ohio. Patterson notified CompuServe
that it had infringed his common law
trademark and engaged in deceptive
trade practices. CompuServe filed a
declaratory judgment action in Ohio.
The court was faced with the question of
whether the transaction of business in
another state by the intentional use of
electronic connections/means provides
the minimum contacts required by
International Shoe.

The Court of Appeals concluded that
Patterson had knowingly made an effort
-and, in fact, purposefully contracted—
to market a product in other states, with
Ohio-based CompuServe operating, in
effect, as his distribution center. Thus it
was reasonable to subject Patterson to
suit in Ohio, the state that is the home
of the computer network service he
chose to employ.

The Court employed its well-known
three-part model to make its decision:

1. The defendant must pur-
posefully avail himself of the privilege of
acting in the forum state or causing a
consequence in the forum state.

2. The cause of action must
arise from the defendant's activities there.

3. The acts of the defendant or
consequences caused by the defendant
must have substantial enough connection
with the forum to make the exercise of
jurisdiction over the defendant reasonable.

1. Purposeful Availment '
The Court of Appeals found that the

quality of business transitions that
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Patterson conducted with CompuServe
were on the level of a "purposeful avail-
ment" of the privilege of acting in the
forum state or causing a consequence in
the forum state. Patterson regularly con-
ducted business with CompuServe from
1991 to 1994. He also advertised his
software on the CompuServe system. He
consciously reached out from Texas to
Ohio to subscribe to CompuServe and to
use its service to market his computer
software on the Internet. He entered into
a contract which expressly stated that it
would be governed by and construed in
accordance with Ohio law.

Ohio has written and interpreted its
long-arm statute, and particularly its
"transacting business" subsection, with
the intent of reaching as far as the Due
Process Clause will allow, and it certainly
has an interest in providing "effective
means of redress for its residents."
McGee v. International Life Insurance
Co., 355 U.S. 220,223 (1956).

2. Arising from Activities in the
Forum State

The Court found that Patterson's
contacts with Ohio were related to the
operative facts of the controversy con-
cerning allegations of trademark or
trade name infringement and unfair
competition. When CompuServe began
to market a similar product, with
impressions and names that Patterson
saw as being very much like his own, he
notified CompuServe that its marketing
of the new software infringed trade-
mark, and otherwise constituted decep-
tive trade practices. CompuServe filed a
declaratory judgment action in die fed-
eral district court for the Southern
District of Ohio after Patterson
demanded at least $100,000 to settle his
potential claims.

Any common law trademark or trade
name that Patterson might have in his
product would arguably have been creat-
ed in Ohio, and any violation of those
alleged trademarks or trade names by
CompuServe would have occurred, at
least in part, in Ohio.

In addition, with regard to die pur-
poseful availment test, CompuServe's
declaratory judgment action arose in part
because Patterson direatened, via regular
and electronic mail, to seek an injunction
against CompuServe's sales of its soft-
ware product, or to seek damages at law
if CompuServe did not pay to settle his
purported claim. Thus, Patterson's
threats - which were contacts widi Ohio
— gave rise to die case.
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3. Reasonable Exercise of Jurisdiction
The Court concluded that there was a

substantial enough connection between
Patterson and Ohio to make it reason-
able for an Ohio court to assert personal
jurisdiction over him. The court found
that Patterson was an entrepreneur who
purposefully employed CompuServe to
market his computer software product.
He knew when he entered into the
Shareware Registration Agreement with
CompuServe that he was making a con-
nection with Ohio, and he supposedly
hoped that connection would work to
his advantage.

Also, Ohio has a strong interest in
resolving a dispute involving an Ohio com-
pany and Ohio law on common law trade-
marks and trade names.

LawnScape is quick to advise this
Court that the CompuServe opinion is at
odds with the case of Pres-Kap v. System-
One, Direct Access, Inc., 636 So.2d 1351
(Fla. App. 1994). The plaintiff, a
Delaware corporation, owned and oper-
ated a computer database in Florida that
provided airline, hotel and car reserva-
tion systems for travel agencies. It also
maintained a branch office in New York.
The defendant was a New York travel
agency that contracted in New York with
plaintiff, through the New York branch
office, to lease computer terminals and
to obtain access to the Florida database.
While the lease agreement did not con-
tain a forum selection clause, it did con-
tain a choice-of-law provision providing
that Florida law applied. After the lessee
stopped making monthly lease payments,
suit was brought in Florida. The defen-
dant moved to dismiss for lack of per-
sonal jurisdiction.

The court found that no personal
jurisdiction existed. The Court realized
the far-reaching implication a contrary
decision would have on the use of "on-
line" computer services. "Such a result,
in our view, is wildly beyond the reason-
able expectations of such computer-
information users, and, accordingly, the
result offends substantial justice." 636
So. 2d at 1353.

While each of these cases may be
valuable for their historical significance,
they provide no assistance to this Court
in this age of cyberglobal presence. The
answer to the quandary of personal juris-
diction regarding SAIN transmissions is
clear. In its wisdom, the Supreme Court
in International Shoe found the overrid-
ing and controlling issue to be whether
the exercise of jurisdiction would offend
"traditional notions of fair play and sub-
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