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" CHARMANS NOTES

Politically Correct at the Seaside

Elsewhere in this issue Edward Fornias argues eloquently for
the public right to enjoy privately owned waterfront, and, to vin-
dicate that right, access to sea and sand that would otherwise
constitute trespass.

Mr. Fornias castigates Delaware courts for upliolding the dghts of
beach owners to undisturbed dominion over the property on which
they pay taxes. Unlike Delaware, New Jersey is on the side of the angels.
Delaware is the villain of his piece.

His view enjoys the blessings of two potent, mischievous princi-
ples: populism and the vogue of the “polidcally correct”. The for-
mer may be summarized as the practice of sanctimoniously helping
yourself to other people’s property. The latter, far more dangerous
in a democratic society, consists in seizing the high ground of
assumed moral superority to justify the suppression of any contrary
view (and to hell with that tiresome old First Amendment).
Applied to the bathing beach controversy it takes the form of self-
righteously insulting land owners who ask trespassers to leave. As
one who has been on the receiving end of this pious chutzpah I am
a scarred and seasoned veteran of the political correctness wars.

My family and I own a private beach on Cape Cod Bay. It is sepa-
rated by a tidal creek from an ample public bathing beach to the west
of our property. The relative isolation of our beach attracts trespassers
from the public side of the creck. We try to keep our property clean,
decorous, and environmentally sound. But the steady stream of inter-
lopers apparently think it is my public obligation to furnish them
with an al fresco boudoir for amatory displays, a comfort station for
their dogs illegally running at Jarge, and a tanning salon for surly
nudists, who, when asked to leave (or at least leave something to
anatomical imagination) proclaim, “The beaches belong to the peo-
ple!”, “You should be ashamed of yourself!”, and similar endear-
ments. These same advocates of the public interest uproot the attrac-
tive vegetation that grows on the margin of the beach, a depredation
forbidden by law in order to protect the fragile wetland from further
erosion. (Petty larceny, too!) When they depart they also leave
behind an unholy mess of sandwich bags, cigarette butts, beer cans,
etc. The land owner (unless he’s just an old meanie like me) is
expected to serve as a good-natured, unpaid garbage man. -~

Massachusetts, like Delaware, respects the rights of landown-
ers, and the courts have declared that a taking of beaches without
compensation would be plainly unconstitutional. (But isn’t that
exactly what I have suffered?)

The issue of public deprivation is a phony one. Cape Cod
towns have excellent public beaches and many town landings
affording access for shell fishing and duck hunting. But this gen-
erous availability does not deter those who covet the agreeable
privacy . of property belonging to others.. Nor does it deter the
politicians. From time to time one of them; devout in his political
correctness, will demand universal access to sea bathing for a con-
stituency, of whom, in my observation, many have yet to acquire
the habit of bathing éndoors. After an enjoyable spree of public-
spirited nonsense, the politician calms down, while the courts
continue to sustain the claims of private property. L

And that, gentle reader, is why I am glad that I live under the

“beneficent laws of the State of Delaware and the Commonwealth
of Massachusetts. They may be politically incorrect* but they pro-
tect a wholesome dividing line between mine and thine. -

WEW

*1 suspect that in the minds of the sensible the very notion
political correctness has been reduced to a joke in poor taste by
the salubrious operation of intelligence and derisive Jaughter.

DITORS NOTES

This issue of Delaware Lawyer is devoted to the emerging
and fascinating realm of Ocean and Coastal Law. Along the
shore, our writers examine issues of particular concern to this
and other coastal states. Edward J. Fornias addresses the vexa-
tious issue of beach access and the inevitable clash between
public rights and private property—a subject upon which our
esteemed Chairman has a few wry observations (see adjoining
column). James May and Wendy Myers describe the evolution
of Delaware’s landmark Coastal Zone Act and its newly-pro-
mulgated regulations. And Captain Michael Adams discusses
oil pollution liability and then gives us a tour of his ship,
DELAWARE RESPONDER, a state-of-the-art oil spill
response vessel stationed on the Delaware Estuary.

From the ocean’s abyssal depths to the halls of academe,
our contributors are shaping maritime law. David
Concannon derails the ongoing legal battles over access and
salvage rights to the shipwreck of RMS TITANIC while Dr.
Gerard Mangone, a world-reknowned authority on the Law
of the Sea, describes the upcoming joint degree program
being offered by the University of Delaware’s Graduate
College of Marine Studies and Widener School of Law. The
quest to find, recover and restore the aircraft that fought
the Second World War and the governmental obstinance
facing underwater explorers in search of Warbirds is the sub-
ject of “Air Wars”; while “Deep Shipwreck in High Court”
describes the legal saga of the California Gold Rush ship,
S.S. BROTHER JONATHAN .

the world’s most
of u Philpdelphin: dynasty

son: George Dun
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Contributors

Ralph White is a distinguished cinematographer and the
founder of White-Pix Productions. He has participated in four
expeditions to the TITANIC: as the cinematographer on the
1985 discovery expedition; the cinematographer on the 1987
salvage expedition; a submersible cameraman on the 1991
IMAX expedition; and as a second unit camefaman on the 1995
expedition to film the movie “TITANIC” (for which his photo-
graphic team won an Oscar for cinematography). He has made
23 submersible dives to the TITANIC. Shown here with the

ship’s bell, Ralph has most graciously provided Delaware Lawyer-

with the stunning underwater images of TITANIC on the
cover and on pages 26 and 27.

Michael R. Adams will graduate from the
Widener University School of Law this spring.
Prior to assuming his position as captain of the
Delaware Responder, he enjoyed a twenty year
; career in the Coast Guard serving aboard a vari-
ty of cutters and shore stations.

1David G. Concannon is a graduate of the
Widener University School of Law in
' Wilmington, Delaware. He practices complex
commercial litigation at Kohn, Swift &
Graf,P.C. in Philadelphia. Mr. Concannon is
counsel to The Explorers Club, on whose behalf he filed an
amicus curiae brief in the Fourth Circuit 1dv0cat1ng the
public and scientific community's continued right of access
to the RM.S. TITANIC.

1 Edward J. Fornias, III, is a third-year law stu-
dent at. Widener University School of Law in
| Wilmington and works as a law clerk for Marks,
| Feiner & Fridkin, P.C. He earned his Bachelor’s
: chree in Phllosophy from La Salle Umversxty
where he graduatcd with Honors.in 1996.

Peter' E. Hess, editor of this issue of Delﬂware
Lﬂwyzr practices law in Wilmington and is an
Adjunct Professor at the- Widener University
1School of Law. He has been an enthusiastic
754 shipwreck diver for 22 years. He serves on the
Board of Directors  of the Explorers Club and the newly-
created- Professional Shipwreck Explorers Association. He
authored an-amicus brief before the United States Supreme
~ Court in Californin v. Deep Sea Research, Inc. advocating a
~ continued role for U.S. admiralty jurisdiction in'disput¢s
over the ownership and control of historic shipwrecks.
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Gerard J. Mangone is a University Research
Professor of International and Maritime Law in
the Graduate College of Marine Studies at the
University of Delaware. He is the author of 12
books and the editor of 25 books on marine
pohtlcal and legal issues.

James R. May is a tenured member of the fac-
ulty at the Widener University School of Law,
Wilmington, Delaware, where he has taught a
varicty of environmental law courses since 1991.
.| In addition, Professor May is the director of the
Widener University School of Law environmental and
Natural Resources Law Clinic and he teaches graduate engi-
neering courses at Widener University’s School of
Engineering in Chester, Pennsylvania. Professor May is also
the co-founder/co-director of the Eastern Environmental
Law Center. Professor May has written numerous articles in
the fields of environmental law and toxics torts. He has
extensive practice experience as a private and public interest
Jawyer, and is an invited member of the International Union
for the Conservation of Naturé (IUCN). He holds his
Bachelor of Mechanical Engineering from the University of
Kansas School of Engineering, his Juris Doctor from the
University of Kansas School of Law, and his Masters of
Environmental Law from Pace Umversnty School of Law.

Wendy L. Meyers is a recent graduate of VVldener

\ University School of Law in Wilmington. She is

¥ currently employed as the Environmental Fellow
P for the Eastern Environmental Law Center in

B Wilmington, Delaware. She earned her Bachelor’s
chrcc in Environmental Education/Biology with-an empha- -
sis in. Marine Biology from Juniata Collcgc in Huntingdon,
Pennsylvania.
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1t's not a Shore Thing:
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Peter E. Hess

AIR WARS

1. The Atlantic Front

A. Frankwitz’ Hellcat
nsign Vincent Frankwitz must have felt like he was
on top of the world. At only 21 years of age, he
was flying a F6F-5 Hellcat fighter, proven one of
the ‘most powerful and deadly aircraft ever built.
With any luck, he would soon complete his pilot
training and ship out of Rhode Island before the
Second World War was over. Imagining the feel
of a German Messerschmidt or a Japanese Zero in
his gunsights, he snapped out of his heroic reverie
when the rhythmic throb of the Hellcat’s engine
was replaced with an ominous sputter.

Hot globules of oil spattered his windscreen
as the plane began to lose altitude. Frantically
radioing his wingman, Frankwitz tried to remain cool and
remember the procedures drilled into him. OfF his right wing
he could see the island of Martha’s Vineyard; a'dim smudge
on the horizon was the continent. But coming up fast to meet.
: thc stalled Hellcat was nothmg but the cold gray Atlantic.
Easmg back on his throttle, the Hellcat leveled out, bellied
“‘into the water with a tremendous splash and instantaneously,

. Frankwitz had yankcd back his canopy, unfastened his harness,

and scrambled ‘onto the left wing. He felt the icy water slosh—‘

ing around his calves and instinctively shivered. Reassured
,mom’entarily by'thc sight of another Hellcat circling overhead,
he was alarmed by the speed with which his own plane was fill-
ing with water and nosing toward the bottom.

Stepping off the sinking wing and into the choppy sea, thc

young Ensign panicked at the strength of the ocean current

that swept him away from the crash site and the overwhelming
numbness of the frigid North Atlantic. The cold rapidly pene-
trated his leather flight jacket as his body was assailed by a
thousand icy needles. His mouth half open with uncontrolled
shivering, Frankwitz struggled in vain to keep the cold water
from splashing down his throat. He could only gurgle franti-
cally as the circling wingman broke off and rapidly receded
into the steely clouds.

Flailing helplessly at the merciless sea, the Ensign must
have then realized that he was destined not for military honor,
but to become a mere statistic: one of thousands of American
boys who would die in training for the world’s more glorified
killing grounds. No white cross would ever mark his final rest-
ing place. On April 3, 1945, with the Nazis on the verge of
surrender, Vincent Frankwitz would be consigned an anony-
mous grave in the trackless waters of the North Atlantic.

B. Campaign of Destruction

At the conclusion of the Sccond World War, tens of thou-
sands of propeller-driven combat aircraft sat virtually useless.
Rendered obsolete by the development of the jet engine, their
armament and design made them unsuitable. for civilian use.
And the soldiers who had enlisted to make the world safe for
democracy had not signed on to clean up afterwards.

Consequently, with the widespread demobilization of the
U.S. armed forces, fighter aircraft became disposable and
were simply discarded en masse. ' Entire flight decks of planes
were. pushed off aircraft carriers into the sea; hundreds were
buried in massive trenches; thousands were broken into
pieces small enough to be melted into scrap -alloy; thousands

6 SPRING 1999



more were left to bleach in the desert
sun-in massive Arizona military salvage
yards. In one of the war’s greatest
ironies, surviving German Luftwaffe
personnel were hired to destroy the air-
craft that they had been unable to
defeat during the war. :

The U.S: campaign of destruction of
war material—particularly ‘aircraft—was
so pervasive that in many instances, no
examples of the planes that had fought
and won the war remained. As time

1) The Frankwitz Hellcat being loaded on a barge,
December, 1993. 2) Frankwitzx Hellcat fuselage under

restoration, QAM, 1996.

3) Thousands of propeller~

driven aircraft awaiting scrapping, 1946.

mellowed its memorijes and softened its
wounds, nostalgia and recognition of
World War II’s significance led growing
ranks of affluent “Warbird” collectors
and history buffs to search out the few
surviving: examples of the aircraft that
had fought it. With prices ranging from
the hundreds of thousands to in excess
of a million dollars for merely the
wreckage of a rare plane, the value of
locating and salvaging sunken Warbirds
soon became apparent.

DELAWARE LAWYER 7

C. The Quonset
' Hellcat
With President Clinton’s upcoming
summer vacation on idyllic Martha’s
Vineyard, the United States Coast
Guard was ordered to conduct a routine
security sweep of its surrounding waters.
While no terrorists were discovered, tan-
gled in lost fishing nets in the treacher-
ous shallows of Norton Shoals an old
airplane was found half buried, nose
down in the sand. Noting that its tail



reached to within 15 feet of the surface,

.the Coast Guard marked the hazard to

navigation and moved on. Someone did
remember to inform the fledgling
Quonset Air Museum (“QAM”); a
state-supported, volunteer-staffed col-
lection of retired military aircraft housed
in an old hanger on an abandoned US
Naval Air Station whose most enduring
claim to fame had been its namesake
corrugated tin hut.

Within months, the enterprising
QAM . volunteers had secured the ser-
vices of a couple of salvage divers, cranes
and barges and set out for the churning
waters of Norton Shoal. Although the
Naval Historical Center in Washington,

D.C. warned QAM that downed aircraft -

‘were considered war graves and Navy
property in perpetuity, not unlike the
little boy in the candy shop, QAM could
hardly resist the temptation that a prized
sunken Hellcat presented. _
The Quonset volunteers could not
believe their good fortune. Only a half
dozen of the venerable Hellcats remained
anywhere, yet here within their grasp was
a restorable model like the hundreds of
‘others that had been trained to kill out of
Rhode Island airfields. To public acclaim,
on a cold December day in 1993, the
Hellcat was raised from the ocean. Much
to the surprise of QAM and the citizens
of Rhode Island, however, the Hellcat
had not seen its last battle. ’
~ Shortly after its salvage—and the flush-
ing of dozens of sea bass, ling cod and
lobsters from its intcﬂor%ﬂic Hellcat was
taken to. QAM where its restoration com-
menced. Among the first visitors to the
museum, however, were officers_of the
Naval Investigative Service. In no uncer-
tain terms, QAM was informed that the
‘Hellcat was Navy property and—at its
own expense—the plane was to be imme-
diately shipped to the National Museum
of Naval Aviation (“NMNA”) in Pen-
sacola, Florida. To fail to do so would
result in the arrest and imprisonment of
QAM officers on charges of “theft of gov-
ernment property”. o
QAM President Damon Ise was'in a

quandary: while he desperately wanted.

to Keep and preserve what-historian
‘Larry Webster had since ‘identified as
- Vincent Frankwitz’ Hellcat, his fellow
volunteers were frightened. and intimi-
_dated. The museum sat on a former
Navy base and depended upon the Navy
to loan retired -aircraft for its nascent col-
lection. To antagonize such a powerful
~ benefactor could be suicidal to the
upstart imuseum.

Entreaties to Congressional represen-
tatives were to no avail. Even influential
Rhode Istand Senator John. Chaffee—
himself a former Secretary of the Navy—
could not convince the Navy to back
down from its claim to the Hellcat. To his
credit, however, the Senator did become
a member of QAM and lend financial
support to the battle for the Hellcat.

The surviving Frankwitz relatives were
tracked down in upstate New.York.
Delighted and honored by the celebrity
being afforded their uncle and/or broth-
er’s long-lost Hellcat, they. enthusiastically
supported Quonset’s proposed restoration
and display of the Warbird. But their pleas,
like all others, fell on deaf Navy ears.

D. Battiing the Navy
I had met Damon and his colleagues
years before at the Boston Sea Rovers
annual exposition, a sometimes raucous

We had not
reckoned with
the Navy's
zeal in
asserting
perpetual
ovwnership
of all of its

lost planes.

gathering of shipwreck divers and under-
water explorers with a proud history dat-
ing back to.the pioneering dives of
Jacques Cousteau. Damon was aware of
my efforts on behalf of wreck divers and
the traditional salvage rights guaranteed
under admiralty Jaw and wanted to know

- what, if any, sort of legal remedies might
be available. Intrigued by the challenge,

I immediately enlisted ‘the enthusiastic
support of my colleague, Professor

David Bederman of the Emory Uni- -

versity Schiool of Law in Atlanta.

- While Damon stalled the Navy on-the

return of the Warbird, David and I
devised a plan to “arrest” the Hellcat in
the United States District: Court in Provi-
dence, R.I. QAM would seek cither a
declaration that the aircraft had been
abandoned by the Navy and hence, under
admiralty’s “law of finds”, was the proper-
ty of its finders; or alternatively, would
request a liberal salvage award for having
voluntarily and successfully rescued Navy
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property from marine peril. With the
assistance of Rhode Istand attorney Lou
Serio, our team and plan was set.

From a legal perspective, the case did
not appear to vary significantly from many
of the shipwreck salvage cases I had already
handled: abandoned property becomes
that of the finder under the venerable
admiralty law principle of “finders, keep-
ers”. But we had not reckoned with the
Navy’s zeal in asserting perpetual owner-
ship of all of its lost planes—and paradoxi-
cally, preventing the recovery and restora-
ton of deteriorating Warbirds by private
salvors. Moreover, the Navy was armed
with a weapon that few other adversaries
could wield: sovereign immunity.

" Active duty Naval vessels have long
been immune from admiralty arrest.
Imagine the chaos that would ensue if
a battleship, having run down a fishing
boat, could be ordered to remain in
port while the litigation was decided.
Instead, while public vessels of the
United States are liable for the injuries
they cause, their freedom of navigation
may not be compromised in the pro-
cess of determining that liability.
Accordingly, the Navy argued that
Quonset’s arrest of the salvaged Hellcat
was illegal: the case should be dis-
missed with prejudice.

Yet our research had revealed numer- .
ous instances where the Navy had freely
abandoned its sunken vessels. Sign-
ificantly, most of these instances occurred
when a Navy shipwreck had potential lia-
bility to another vessel. For instance,
when two separate commercial vessels ran
aground on the shallow wreck of the
U.S.S. TEXAS—the target of acrial bom-
bardment in the Chesapeake in the early
1920’s—rather than paying for the ensu-
ing damages, the Navy claimed to have
abandoned the TEXAS. The case present-
ed a perfect analogy to the Frankwitz
Hellcat, which the Coast Guard had.
already deemed a hazard to navigation.

Although we felt that Quonset had a
very ‘strong case, one thing the young
museum emphatically did not have was
money. With barely enough funds to
heat and light the cavernous hanger that
doubled as their museum and restoration
space, there was precious little money for
the time-consuming work on the Hellcat
restoration, much less to mount a legal
battle against the U.S. Navy.

QAM volunteers commenced a letter-
writing campaign in support of their legal
cause. Prominent Warbird aficionados
and collectors from across the country ral-
lied to the defense of the Frankwitz Hell-



cat; contributions sufficient to fund the
litigation on a restricted fee schedule was
the price ' we would have to pay to bring
such a potentially precedent-setting case.
In fact, while not in and of itself lucrative,
representing QAM -and gaining the trust
and confidence of the small by extraordi-
narily dedicated Warbird community
would in fact lead to subsequent—and
equally fascinatin

Ultimately, however, it was the facts as
much as the law which would lead to settle-
ment of Quonset’s legal confrontation with
the Navy. On cross motions for summary
judgment on the issue of abandonment,
the United States Magistrate Donald Love-
green asked about the fate of the Frankwitz
Hellcat were either party to prevail. QAM
detailed the thousands of hours to that date
spent disassembling, desalinating, and
restoring each piece of the aircraft prior to
its reassembly and the tens of thousands of
additional hours still to come over the
course of the multi-year projéct. As one of
the only surviving planes that had flown out
of the “Ocean State” during the War,
Quonset wanted the Hellcat to become the
museum’s centerpiece and a memorial to
not only Frankwitz, but to the thousands of
other undecorated and unsung heroes lost
in training behind friendly lines.

The Navy, on the other hand, was
adamant about taking possession of the
Hellcat. They openly admitted that they
had neither the funds nor the inclination
to restore the Warbird. As a matter of law
and principle, the Navy intended to con-
fiscate the aircraft and simply warehouse
the unconserved wreckage until whenev-
er—if at all—it would undertake preser-
vation measures. Yet without immediate
and appropriate treatment, the aircraft

-would be rapidly consumed by corrosion.
The Magistrate was astonished that the
Navy could take such a cavalier attitude
toward the Hellcat while prohibiting a
not-for-profit museum from: rcstoring it
for public display. ’

. The court made it clear that were the

~ issue-pressed to judgment;'it intended to

“find ‘that'as a Coast Guard-designated
hazard to navigation, Hellcat would be
deemed abanidoned, the Navy was strong-
ly urged to consider settlement. While

Professor Bederman and I were eager to!
litigate a case which -would create a legal

precedent recognizing Naval abandon-
ment of sunken Warbirds—and- thereby
open an untapped market in undersea sal-
vage—we were duty bound to advocate
the best interest of QAM. Quonset readi-
ly agreed to an arrangement whereby it
would acknowledge Navy ownership of

the Frankwitz Hellcat in return for its per-
petual loan to the Rhode Island museum.
All in all, a fair deal for all parties, but a
disappointment to the Warbird collectors
who had hoped that the Quonset case
would inure to their own benefit.

This would have to awdit another
battle in the interminable Air Wars.

II. The Home Front
A. Gestapo Tactics

Dawn, October 24, 1995: Clad head to
toe in black, an elite SWAT team, includ-
ing the U.S. Marshal’s Service, the FBI, the
NIS and the Department of Justice burst
through a door in Jupiter, Florida. Peter
Theophanis, 36, is pinned to the wall,
handcuffed, and dragged away. His wife,
Peyton, hearing the commotion as she
steps from the shower, stands in shock,

An elite
SWAT team
burst thrdugh _
the door. On
his wife’s due
date, Theophanis
is pinned
to the wall,
handcuffed an
dragged away.

dripping wet and wrapped in a towel. She
is nine months pregnant and due to give
birth that very day. She soon learns that her
husband is being held without bail as a
flight risk and a threat to the community.
A drug kingpin? International arms
smuggler? Or perhaps merely a garden
variety Mafioso? Peter Theophanis is none

"of these. Instead, he is charged with a sole

count of “theft of goverhmcnt property”.
His alleged crime: the salvage of a Navy
SBB “Dauntless” diver bomber that had
been stripped of any useable parts and
dumped into Lake Michigan in 1942.

B. Carrier Training

The most difficule skill for a pilot is
master is that of taking off and landing
from the deck of a moving ship. With
the Japanese -attack on Pearl Harbor,
U.S. aircraft carriers in the Pacific were
the-only thing standing between the
Imperial Japanese army and California.
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‘None could be spared to train new
- pilots and yet thousands of fliers would

be needed to win the war,

-America’s “Inland Seas”—the Great
Lakes— truly became the home front:
lake steamers had flight decks added to
become makeshift carriers; pilots flying
out of Glenview Naval Air Station, north
of Chicago, would rendezvous with the
newly-christened U.S.S. SABLE or
U.S.S. WOLVERINE for eight landings
and takeoffs to become C.Q., or “Carrier
Qualified”. Fifteen thousand pilots—
including future President George
Bush—would win their Navy wings over
Lake Michigan.

Of course, with the hundreds of thou-
sands of carrier landings and takeoffs on
the Lake, accidents were inevitable. A
Coast Guard cutter stationed nearby
almost always rescued the unfortunate
pilot, but the planes themselves were
often less fortunate. Whenever possible,
the aircraft would be hoisted from the
deep and stripped of salvageable parts.
Several hundred were never found; most
of these still lie serenely on the lakefloor,
well preserved in frigid fresh water.

Among them was the SBD Dauntless
dive bomber found by Peter Theophanis.
The Dauntless had played a key role in
the Second World War. At Midway, the
decisive naval battle of the Pacific, while
the Japanese fleet was occupied with
destroying a wave of lumbering, low-fly-
ing Navy torpedo bombers, the Daunt-
less squadrons suddenly appeared
screaming down from out of the clouds,
unleashing high explosives onto Japanese

- -aircraft carrier decks crammed with

planes and ammunition. In an astonish-
ing span of ten minutes, four enemy car-
riers were aflame and sinking—inflicting
irreparable damage that would forever
blunt the advance of Imperial Japan.
With the growing interest in recovering
World War II history, in the early 1970’
salvors bégan searching for Lake Michi-

- gan’s lost Warbirds. The first plane, a rare

TBM Torpedo Bomber, was raised by a
Chicago sport diving clab, which, amid
much fanfare, landed their prize on the
city’s famous Navy Pier. Up to this point,
the Navy had no reason to ponder disposi-
tion of its sunken planes; Nevertheless, to
deter others from recovering these long-
lost aircraft, the Navy seized the TBM and
returned it to Glenview NAS—to the
base’s disposal yard, where, for more than
two decades, it sat forlorn and rusting
amid other discarded junk.

But with such a rich cache of well-
preserved Warbirds in America’s heart-




land, it was not long before professional

salvors took interest in finding and rais-
ing these icons of aviation history. With
some political clout, a well-connected
Warbird collector could strike a “deal”
with Pensacola’s National Museum of
Naval Aviation: find and salvage a plane
that NMNA wanted for its own collec-
tion, and the private collector could
recover a Lake Michigan Warbird to
keep for himself. It wasn’t long before
the legality of this practice came under
question, so NMNA changed its tack.

Peter Theophanis was first contacted
by NMNA in 1992. Having recently
discovered and raised an Avenger fighter
airplane from the Atlantic off Florida,
the museum asked that he put his skills
to use on Lake Michigan. A contract
was signed whereby Theophanis would
search the lake electronically for Warbird
targets. Upon finding one, a diver
would videotape the wreckage; if after
viewing the video, NMNA wanted the
aircraft, Theophanis would be paid a flat
$40,000.00 fee for its recovery.

The summer of 1993 proved frustrat-
ing for Theophanis and his wife. Accord-
ing to contemporary crash reports, relent-
lessly towing sonar across the Lake Michi-
gan waters where the carriers had operated
should have revealed dozens of sunken air-
craft. But the images of the bottom
showed no planes for weeks on end. Final-
ly, a single target—the heavily damaged
SBD Dauntless dive bomber—was located
and videotaped. Its condition was poor:
the engine and propeller had apparently
been removed forward of the cockpit; one
wing was mangled and the other missing,
and the entire empennage—the fuselage
aft of the cockpit—had been cut away.
These operations had obviously taken place
on the surface, with the Dauntless remnant
unceremoniously dumped overboard
thereafter. But even underwater, the dive
bomber wreckage was not' safe: scuba
divers had pried many of.the cockpit
gauges from their mountings. :

- In spite of the Dauntless’ storied histo-

ry, the NMNA’s response to Peter’s.”
vidcotape of the sunken dive bomber was

predictable: far too-little of the aircraft
~temained. for its interest.. Theophanis;,
now desperate to salvage something out
“of his summer of searching the lake, asked
‘ifhe could sell the wreckage to a collector

to cannibalize for parts, NMNA Assistant

Director Robert “Buddy” Macon’s
response. was that he didn’t care what
Theophanis did with that “piece of shit”.
-Kevin Hooey, a wealthy Warbird col-
lector from New York, had expressed an

interest in the Dauntless and agreed to.

hire a barge and crane to raise it. In July,
Theophanis, Hooey and the two man
crew of a barge recovered the plane.and
brought the dive bomber remnant back
to shore. As they were confident of the
Navy’s assent, the wreckage was offloaded
it onto well-lit U.S. Coast Guard parking
lot in northern Indiana for preparation for

transit back to New York. The helpful

Coast Guardsmen kept a crowd of curi-
ous onlookers away from the workers:

C. Retaliatory Strike

A Jocal newspaper’s account of Theo-
phanis Dauntless recovery operation
aroused the ire of a competing Chicago
salvage company who complained bitter-
ly to NMNA that the dive bomber had
been recovered without either a “deal” or
any other Navy contract. Within weeks,
Theophanis was the target of criminal

Hoisted to
the surface,
if the Warbird
were olive
drab, one had
hit the jackpot,
but if it were
blue-gray, he
was going
to jaill

prosecution and NIS officers began inter-

viewing the people involved in the
Dauntless recovery. Over the ensuing
year, the NMNS’ Buddy Macon would
change his story to the investigator three
times. He first told - NIS agent Larry

" Fuentes that he had misplaced the Theo-

phanis video of the salvaged Dauntless; a

month later that he couldn’t:recall if a

vidco had ever-been sent; and-finally,
Macon denijed that the sunken aircraft
had ever been videotaped at all:

" ‘When the Grand Jury was later con-

vened to decide whether to charge Theo- -

phanis with the felony theft of govern-
ment property, Fuentes was specifically
thrice asked by the jurors about the exis-
tence of any videotape of the Dauntless. In
spite of his own notes stating that the tape
had been lost by the NMNA, Fuentes per-
jured himself and steadfastly maintained
that Theophanis had never fulfilled his

. 10 SPRING 1999

contractual obligation to provide footage
of the sunken plane to the Museum.

1 was contacted by Theophanis eatly on
in the investigative process and assured him
that no one had ever been charged criminally
for the salvage of Navy aircraft. Since there
were civil remedies available—such as a mar-
itime repossession action—I believed it high-
ly unlikely that he would be the first. The
next I heard from him was over a year Jater
when his wife’s frantic call indicated that her
husband had been dragged off to jail while
she was on the verge of giving birth.

This is not all that I would learn. For
well over a month prior to his October
arrest, the Theophanis’ had noted a
peculiar buzzing and clicking sound on
their telephone; the couple joked with
their friends that they were being wire-
tapped. As Peyton’s due date was a fre-
quent topic of conversation, Peter’s
arrest on that very day was highly suspi-
cious. This became even more question-
able when pretrial discovery revealed
that the Grand Jury indictment had
been returned nearly three months prior
to his arrest. Ordinarily, when one is
charged with a nonviolent offense, the
prosecutor often permits the defendant
to appear on his or her own volition for
booking. And only the most extraordi-
pary circumstances is one indicted and
not arrested until months later.

That Peter Theophanis was being
made an example of became evident with
his treatment following arrest. Rather
than a quick booking, appearance and
release on recognizance, the Assistant
Attorney General in Florida had been
instructed by his Indiana counterpart that
Theophanis was a flight risk and threat to
the community who should be held
without bail until trial. Yet Peter had no
prior convictions and had lived at the
same address for over three years. Held
incommunicado for more than 24 hours
in a cell while anxious over his pregnant
wife, Theophanis was ultimately released
on 2-$5,000.00 bond when the U.S.

* Magistrate learned of the true nature of

the single charge against him. .
~ While not a-criminal specialist, Peter’s
plight was a cause near to my heart. Hir-
ing as co-counsel local criminal defense
attorney Jim Foster in the Rust Belt
town of Hammond, the seat of the fed-
eral: Northern District of Indiana, I was
soon immersed in what seemed to be a
vindictive effort to make an example to
other salvors: of the consequences of
arousing the ire of the NMNA. The evi-
dence was weak: as the SBD wreckage
had been quickly sold for parts, no -



“body” existed (similar to another burial
at sea case with which Delawareans are all
too familiar). The only photographs of
the wreckage were blurry images taken
by a newspaper reporter using a telepho-
to lens at night. And the man who
financed the salvage operation and ended
up with the Dauntless, Kevin Hooey, had
never been identified, interviewed or
charged with any wrongdoing.

As a criminal case, the time between
arrest and trial is far swifter than in civil liti-
gaton. Scrambling for expert witnesses, I
called on Gary Larkins, a veteran Warbird
salvor from California whose international
exploits had left made many a bureaucrat
jealous but had saved more than 60 endan-
gered historic aircraft for private restoration
or museum exhibition. Sympathetic to
Theophanis’ dilemma, Larkins quickly
agreed to testify at no charge.

Jeff Ethell, historian, pilot and prolific
writer, was incensed at Peter’s arrest and
also volunteered his services. He related
how he and a team of volunteers had
recovered another SBD Dauntless from
Lake Michigan in the early 1970’s,
before even the creation of the NMNA.
When an FBI agent was sent to investi-
gate the theft of a “tactical fighter air-
craft”, the agent laughed aloud at the
rusting hulk and exclaimed to Ethell,
“['T]hat’s nothing but a god damned .
antique!” and then chewed out the Navy
officers who had sent him out on what he
been led to believe was an anti-terrorist
mission. Although since retired, the FBI
agent was nevertheless forbidden from
testifying in the Theophanis case.

Rick Ropkey ran-the Indiana Military
History Museum, which had rescued the
first Warbird recovered from Lake Michi-
gan, a TBM Torpedo Bomber, from for-
lorn destitution in the Glenview NAS dis-
posal yard. The TBM was then transferred
from the museum to a Warbird collector
who has since spent tens of thousands of
Jhours and dollars in restor’ingbit. Ropkey,
too, was eager to debunk a foolish Navy’
policy that endorsed the inexorable under-
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by District Judge Rudy Lozano what the
terms degrees, minutes and seconds
meant—units of distance on the water—
she guessed miles, feet and inches, missing

. the mark by the proverbial nautical mile

and arousing the ire of the judge.

The prosecution’s failure to identify
Hooey—the Warbird collector who had
paid for the salvage operation, trucked
away the planewreck, and ultimately
sold the Dauntless for parts at a hand-
some profit—proved equally problemat-
ic. For after NIS agent Fuentes repeated
his perjury that no videotape of the
sunken dive bomber had ever been
made—and was duly impeached with his
own written reports to the contrary—we
produced Hooey as a rebuttal witness.
Lo and behold, Hooey had the video-
tape; the underwater tour of the aircraft
conclusively showed that the Dauntless
had been disassembled on land and the
remnant dumped into the water. This
was a clear act of abandonment by the
Navy: the aircraft could not possibly
have been “stolen” from a non-owner.

Gary Larkins took the stand and con-
trasted the Navy’s restrictive policies with
those of the U.S. Air Force, which has
formally abandoned all aircraft that
crashed prior to 1961. Pointing out that
both branches of the Armed Forces often
used the same plane, although the Navy’s
were painted blue gray and those of the
Air Force olive drab, Larkins noted that
neither color could be distinguished in
Lake Michigan’s murky waters. Hoisted
to the surface, if the Warbird was olive
drab, one had hit the jackpot, but if it was
blue-gray, he was going to jail!

Larkins was still testifying when
Judge Lozano called a halt to the traves-
ty of justice. Granting a defense motion
for a directed verdict, the court ruled
that the prosecution’s evidence was so
weak that no reasonable jury could find
Theophanis guilty. Most of the defense
witnesses had not even been called, nor
had Peter yet taken the stand.

Nevertheless, it was 2 bittersweet victo-

1y for Peter and Peyton. Financially costly

and emotionally draining, the experience
harmed his reputation and did enormous
damage to his underwater search and
recovery business over the years he had
endured the legal ordeal. A Federal Tort
Claims Act claim for monetary damages
against the United States has since been
filed and is awaiting administrative deci-
sion, a prerequisite to filing suit. Until the
Theophanis’ are fully compensated for the
damages they sustained as a result of
Peter’s unjust criminal prosecution, how-



ever, the repercussions of the Great Lakes’
air wars will continue to be felt.

III. The Pacific Front

A. Dreams of Glory

As a child, Robert Ferguson grew up
near an Army Air Corps training base.
Whenever he heard the distinctive roar of
the P-51 Mustang fighters, he ran from
his house and looked up to watch their
aerial training maneuvers with awe. An
uncle who flew the fighter took the young
boy to visit his plane; Ferguson vowed
that one day, he would fly a Mustang of
his own. Decades later, after tremendous
success in the business world, his dream
was realized after he purchased a weather-
beaten P-51 from a Central American air
force that had finally replaced the hand-
me-down planes they had received
decades earlier from the United States.

Hundreds of thousands of dollars
later, Ferguson’s Mustang was restored
to its Second World War glory and had
been proudly flown by its owner to
numerous air shows. But he remained
perplexed and angry that the United
States Navy continued to prohibit its
own citizens from recovering and restor-
ing those crashed planes lying underwa-
ter. An ardent supporter of the legal
battle over the Quonset Hellcat, Fergu-
son was disappointed that no legal
precedent had emerged from the settle-
ment, but vowed to carry on the fight.

Ferguson had previously befriended
Robert Mester, a visionary underwater
explorer and salvor from Washington
State who shared his passion for history
and: Warbirds. Seattle’s Lake Washing-
ton, in many respects a miniature Lake
Michigan, was also a frigid repository of
dozens of sunken aircraft from training
accidents out of the adjacent Sand Point
Naval Air Station. With Ferguson’s back-
ing, Mester formed Historic Aircraft

Recovery, Inc. (“HAPI”) and was deter-.

mined to challenge the Navy’s claim to
 the lake’s Warbirds.

Having met me during the Quonset

litigation, Ferguson was receptive to the
proposal from Emory’s Professor Beder-
- man and I that another Warbird salvage
case be filed. and pursued until a prece-
dent had been established. As HAPI had
-previously.located many of the Lake
Washington aircraft wrecks, a target for
admiralty arrest was chosen: an F4F

“Wildcat”, the forerunner of the Hellcat-

and a frontline fighter in the opening
years of the Second World War.

The Lake Washington Wildcat had
been involved in simulated aertal combat
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' in 1942 when it clipped wings with anoth-
_er plane. The pilot was able to put the
Wildcat into the lake and .escape the
wreck, treading water until rescued, but

 his aircraft quickly went to the bottom. A -

Navy salvage team located the Wildcat in
170 feet of water but decided that the cost
of recovery was too high for an obsolete
fightei. At such depths, the Wildcat was
obviously not a hazard to navigation so
some other rationale to demonstrate aban-
donment by the Navy had to be found.

‘In 1942, our historical research
revealed that the Navy did recover a state-
of-the-art P-38 Lightning from even
deeper waters in Puget Sound: the risk of
allowing such technology to remain
potentially accessible to Axis intelligence
was unacceptable to the U.S. military. So
we could demonstrate that the Navy had
located the Wildcat and had the ability to
salvage it, but declined to do so. Under
similar circumstances, a New Jersey federal
court had ruled that the shipwreck of the
Italian luxury liner ANDREA DORIA
had been abandoned by the insurance
underwriters who had paid for its 1956
loss; we were confident that the U.S. Dis-
trict Court in Seattle, reasoning similarly,
would rule that the Navy had abandoned
the Wildcat.

B. The Battle Joined

Cognizant that we would be asserting
abandonment by the United States—and
not a private owner—we added another
weapon to our legal arsenal. With the able
assistance of local admiralty and environ-
mental counsel Jeflrey Jernegan, Esq., we
determined that the sunken fighter air-
plane had been carrying numerous haz-
ardous materials, including aviation fuel,
engine oil, hydraulic fluids, a large lead
acid battery, and even radium paint used
to illuminate the plane’s gauges at night.
HAPY’s videotaped underwater tour of
the Wildcat revealed that merely flexing
one of its wings caused a telltale trickle of
oil to float out of the plane to sheen on
the lake’s surface.

Watching the tape, directors at the
Washington Department of Environ-
mental Protection’s Office of Water Pol-
lution Control agreed that the Wildcat
posed an unreasonable risk to Lake
Washington that could be fully abated by
the salvage and removal of the aircraft.
Thus, our complaint requested not only
the admiralty arrest of the Wildcat and
the right to raise the rest of the plane: it
also included allegations that the pres-
ence of hazardous materials within the
aircraft violated both state and federal

pollution laws. Where an owner refuses
to abate such a pollution source, we
argued, the government or a private citi-
zen could do so on their own.

Both the Navy and the U.S. Environ-
mental Protection Agency sprang to the
defense of their seemingly abandoned
Wildcat fighter. Because, unlike the Quon-
set case, HAPT had decided to contest
ownershlp before the actual recovery of the
aircraft, we could only speculate as to the
precise volume of the respective hazardous
materials still on board the Wildcat. This
made it very difficult to pass the threshold
for a violation of cither the federal Clean
Water Act or its Washington State counter-
part: proof that the release of the material
would constitute an imminent danger to
human health or the environment. While
our state environmental experts seemed
sure of their opinions while the case was
being prepared, on cross examination in
deposition, they backed off of their eatlier
affidavits in support of the Wildcat’s
removal from the lake.

With regard to abandonment of the air-
plane by the Navy, District Judge Thomas
Zilly was clearly sympathetic to HAPD’s sal-
vage claim and agreed that under the cir-
cumstances, he would deem any owner to
have abandoned the Wildcat. Any owner,
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that is, except the United States: reluctantly
agreeing with the federal government, Zilly
ruled that pursuant to the Constitution’s
Property Clause, the United States does
not abandon its property unless it does so
explicitly—and no such statement of intent
had been made with regard to the Lake
Washington Wildcat. While questioning
the wisdom of the Navy’s policy, the judge
was nonetheless constrained by his reading
of the Constitution. He did HAPT and fel-
low would-be Warbird salvors one large
favor by ruling orally from the bench and
issuing only a brief Order without any
memorandum opinion.

Deeply disappointed, we left court
crestfallen. HAPI’s plans to recover Lake
Washington’s long-lost cache of historic
aircraft would have to wait. Surprisingly,
renewed hope that these icons of aviation
history could be raised and restored
would come from an unexpected quarter.

IV. Opening a
New Front
In April, 1998, the United States
Supreme Court’s unanimous decision in
favor of the finders and salvors of the Cal-
ifornia shipwreck BROTHER JONA-
THAN would change the legal landscape
in the realm of historic ship - and

planewreck recovery. See, “Deep Ship-
wreck in High Cqurt” (pages 16-19,
infra.) Because a sovereign asserting own-
ership of underwater property subject to a
salvage claim can no longer divest a feder-

Our complaint
alleged that
the presence
of héza’rdous
materials within
the aircraft
violated both
state and
federal

pollution laws.

al court of admiralty jurisdiction, the
Navy’s “hands off” policy toward its
sunken Warbirds is now clearly vulnera-
ble. It did not take long for a salvor to
challenge the Navy in another case.

In deep water off Miami, Florida lies
the only known example of the TBD
Devastator, the slow, vulnerable torpedo
bomber that had been shot out of the
skies en masse during the pivotal Battle
of Midway. Several abortive efforts by
the Devastator finders to cut a deal with
the NMNS had been frustrated by Navy
intransigence when news of the
Supreme Court precedent broke.

With the torpedo bomber presently
under admiralty arrest, the Southern
District of Florida—home court for the
fabulously successful treasure galleon
finder Mel Fisher and company—will be
the first to decide whether the Navy can
continue to prevent those with the
wherewithal and ingenuity to find,
recover and restore Warbirds from sav-
ing these historic aircraft for posterity.

Vincent Frankwitz—and hundreds of
other pilots like him—deserve a better
fate than an anonymous grave in a track-
less ocean. Only through the recovery
and restoration of the aircraft that these
brave aviators flew can proper recogni-
tion of their unsung contribution to vic-
tory be made—and the legacy of flight
so instrumental in the preservation of
our precious liberty be most fittingly
and properly honored. *
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I. A Treasure Lost—

and Found

ike a Phoenix arisen from a watery grave, a cen-
tury and a third after her catastrophic sinking,
the S.S. BROTHER JONATHAN—the most
storied shipwreck on the U.S. Pacific coast—has
sailed once again into national prominence.
After striking an uncharted rocky shoal in 1865,
the paddle steamer sank in 265 feet of seawater
in California’s territorial waters off Crescent
City, not far from the Oregon border. The
BROTHER JONATHAN’s tragic loss cost
more than 300 lives and a fortune in gold coins

and bullion from California’s gold fields.
Highly sought after by modern-day divers
and treasure hunters after-more than a decade of searchmg,
the salvage company Dccp Sea Research, Inc. (“DSR”)
found the’ shlpwreck in"1993 in deep, cold, and turbid

Pac1ﬁc water more than four (4) nautlcal miles from her sup-

. posed placc of smkmg th the. histori¢ find would yield

- more than mcrcly a fabulous array of artlﬁcts ‘archaeological

data and ‘a trove of more: than 1 200 (and counting) gold

Coins: from the depths of the ocean, the litigation between
her finders and the State of - Cahforma over ownership and
control of the BROTHER JONATHAN would rise all the
way to the United States Supreme. Court.

Perhaps of even greater value than the BROTHER
JONATHAN’s dazzling treasure is the momentous decision
by an unanimous Court: reaffirmation of the traditional right
- of a shipwreck finder and salvor to invoke the exclusive admi-

filed a federal admiralty

ralty jurisdiction of the federal courts. When faced with seem-
ingly ubiquitous hostile and covetous governmental claims to
that which has been found and recovered only through private
initiative, perseverance and capital, any salvor will readily admit
that having one’s salvage case adjudicated by a neutral and dis-
interested federal court is truly worth its weight in gold.

While searching for the fabled shipwreck, DSR acquired
the salvage rights to the BROTHER JONATHAN from the
marine underwriters who had insured the sunken vessel and
its cargo and paid the claims resulting from its sinking. Just as
when one’s automobile is wrecked in a collision, the insurance
company pays the car—or ship—owner for the loss but retains
the right to salvage the wreckage for usable parts or recover-
able cargo. Thus, although the sunken vessel has been lost—
even for well over a century—U.S. courts recognize that own-
ership rights remain intact. Nevertheless, one who voluntarily -
rescues the property of another from marine peril is entitled
to a liberal compensation for undertaking the risk inherent in”
salvage operations. The salvage award has been an mtegral

" part of maritime law since the first sea codes were recorded by

the Phoeniciari mariners of the ancient Mediterranean.

In order to protect its-claim for exclusive salvage rights, DSR
“arrest” of the BROTHER
JONATHAN and her artifacts, requesting that the United
States District Court prohibit all others—including the State of
California—from interfering with its recovery. operations. But
California asserted that the BROTHER JONATHAN had long,
since been abandoned by the underwriters that had insured the
loss of the vessel and its cargo. With Congressional passage
of the. Abandoned Shipwreck Act in 1988 (“ASA”), 43
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