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Collusive Endings
“Sibyl:  Why did you really let 4er divorce you?
Elyot:  She divorced me for cruelty, and

flagrant infidelity. I spent a whole week-
‘end at Brighton with a fady named Vera
Williams. She had the nastiest looking hair
brush I have ever seen.”

Noel Coward, Private Lives

In the 1920 and 30’s the seaside resort of Brighton,

England seems to have been a hotbed of imaginary infidelities. - :

The doomed hero of Evelyn Waugh’s Handfu!l of Dust spent a
blameless night-at Brighton so that his adulterous spouse
might secure a divorce predicated on his non-existent miscon-

duct. As you will see shortly, English law at that time so limit- -

ed the availability of divorce that failed marriages often ended
in the solemn reception of faked evidence.

A. P. Herbert, the author of Pratt v. Pratt, Mugy Inter-
cepting: a Swan Song, which you are about to encounter,
wrote a series of pieces demonstrating some of the absurdi-
ties of the law. They appeared in Punch, the English humor
{oops!! humour) magazine, and were eventually collected
in book form -as Misleading Cases in the. Common Law.
Prazt is one of those comiically misleading cases that make
very serious points.

Herbert was trained as a lawyer but never practiced. He
was a member of Parliament for Oxford University from 1935
to 1950. His campaign for divorce law reform (a subject he
addressed in his nicely dded Holy Deadlock) led to the passage
of the Matrimonial Causes Act, which did much to improve
this vexing branch of the law. He also wrote novels and
librettos for musical comedies and revues, which added to his
- considerable popularity and literary reputation. He was

knighted in 1945. :
" I recommend that you now turn to page 20 and treat
yourself to the pleasure of meeting a brilliant original. -

WEW
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This issue offers an eclectic view of the emerging practice of
family law. It travels from an hilarious expose of an upper-class
English divorce decades before no-fault allowed for dissolution of
marriage with minimum falsity and fuss-some would say too lit-
tle—to a thoughtful examination of recommendations for a Family
Court overwhelmed by litigation. They are supplemented by a
report on the newly released proposal by Governor Carper to cre-
ate a Domestic Violence Division in the Delaware court system.

Perhaps most challenging to those engaged in the practice
of family law are the paired lead article on the Uniform
Parentage ‘Act and the closing opinion piece on fatherhood
and fragile families. We have entered a world where the
genctic identity of a child can be known, but we struggle with
the legal role of such biological “truth.” Dr. Mincy’s opinion
reminds us of the goal of this and all other family law strug-
gles — two parents committed to the financial and emotional
support of their children. ’

One new, generally unknown but valuable tool in litiga-
tion of parentage, child support, custody, visitation, and
adoption in interstate cases is the Federal Parent Locator
Service. The article on this expanded service is accompanied
by a description of the federal and state protections for vic-
tims of family violence. Finally, there is an analysis of the legal
consequences of adoption gone wrong.

I thank our authors for being so generous with time and
expertise. In a world where science, covenant marriage, and the
roles and responsibilities of parents make headlines every day, dis-
cussion of the topics in this issue will continue for years.

This issue of DELAWARE LAWYER considers the cur-
rent state of the law of domestic relations. In the Spring of
1983 we published another issue on the same subject, taking
that occasion to salute Family Court Judge Roxana Arsht, the :
hrst woman member of the Delaware judiciary. '

On Tuesday, March 30, 1999, members of our bench and
bar met to honor the memory of S, Samuel Arsht, the )udge s

late. husband and one of the stellar figures in the pracncc of

corporatxon law in Delaware.

The memorial gathering was held, most htnng]y, in Arsht '
Hall, the seat of the Academy of Lifelong Learning, to which’
both Mr. Arsht and his wife have contributed so much; not
merely by enabling the University of Delaware to build Arsht
Hall, but by their essential leadership of the Academy. It
speaks well of our profession that these gifted professionals
could in vigorous retirement excel in a wholly new undertak-
ing. The community at large and especially those whose lives
have been-enriched by the Academy are mdebted to these
splendid lawyer citizens.

WEW
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Janet Atkinson a Maryland attorney, is an
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Families. She specializes in interstate and inter-
nationa family support, and has wirtten exten-
sively on the FPLS.
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and income security policy. He has taught at the University
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Young Black Males: Challenges to Agencies, Programs and
Social Policy.

Susan F. Paikin has been a Senior Associate
with the Center for the Support of Families since
¢ 11994, From 1980 to 1994 she served as a Master
g - |in the Family Court of Delaware. Ms. Paikin was

: % | President of the Eastern Regional Interstate
Chxld Support Association and Secretary. of the National
Child Support Enforcement Association, She was an official
" observer to the UIFSA Drafting Committee for the National

Conference of Commissioners on Uniform State Laws

(NCCUSL) and currently serves in the .same ‘capacity for the
- Uniform Parentage Act Drafting Committee. She is a. mem-
bex ‘of thc Board of Edltors of this magazme

Officer for Employment and Welfare in the

John J. Sampson, the William Benjamin Wynne
Professor of Law at the University of Texas School of Law,
has taught since 1970. He served as Co-Reporter for the
Uniform Interstate Family Support Act, National
Conference of Commissioners on Uniform State Laws,
from 1990 to date, and is currently the reporter for the
redraft of the Uniform Parentage Act.

Joel D. Tenenbaum is a member of the
Board of Directors of the American Bar
Association Family Law Section. A former chair
of the Delaware State Bar Association Section on
Family Law, he serves as liaison to the National
Conferencc of Commissioners on Uniform State Laws, and
as ABA liaison, U.S. State Department Hague Conference on
Intercountry Adoptions. He practices family law in Delaware
in the firm of Woloshin, Tenenbaum & Natalie, P.C.

Harlan 8. Tenenbaum is an attorney at The
Law Offices of Harlan S. Tenenbaum, P.A. and
a director of Adoption House, Inc., a non-profit
full service adoption agency specializing in both
: domestic and international adoptions. A mem-
bcr of the American Bar Association Family Law Section
Adoption Committee, he served as a recording secretary for
the Hague Conference on Private International Law.

Harry L. Tindall, a partner in Tindall and
Foster, Houston, TX, is a Commissioner,
National Conference of Commissioners on
Uniform State Laws, and the Chairman of the
Drafting Committee of the revision of the
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Commission on Interstate Child Support from 1989-1992.

4 SUMMER 1999



Bayhezith introduces Womendirse,
< an exciting new health initiative.
3

ndd

Gitkon e forprshelors
for ROt ARIIMEOR

in This Issua

Mest Delaware’s best
catches in our everpopulas
v masteligible lssve ..,

become a competitive
sport, as well 8s 8 fur and
trendy way 10 eX£reis

Our snnval Golf Gold:
provides complate :
information on the scene .
And aur special business
secton exposes the
downside of high tech,

Delaware Today is a high-quality, reonthly magazine that
informs, entertains and makes a difference in the coramunity.
We celebrate the lifestyle of the state of Delaware — from
Wilmington to Dover to Rehoboth Beach —~by providing
insight into the area’s people, history, culture, custoras, dinin &
events, horaes, health and fashions.

' - Bont forget




John J. ’Sampson'
Harry L. Tindall

THE UNIFORM PARENTAGE
ACT: A COMPLETE
REVISTON PROPOSED

he Natjonal Conference of Commissioners on
Uniform State Laws (hereinafter, NCCUSL)
promulgated the Uniform Parentage Act in
1973. As uniform acts go, the UPA has been
moderately successtul. As of 1998, 18 states
have adopted the Act.! In fact, the Act has been
even more successtul than that statistic suggests,
- because some states have cnactcd significant
: pomons of the Act.?

NCCUSL decided that the UPA was more
than a little long in the tooth, and needed to be
reexamined for likely revision. A drafting com-
: mittee was appomtcd ¥ which quickly conclud-
“ ed that that complete revision would be the appropriate
" respornise; Beginning with the first draft in November of 1997,
and proceeding to date, four drafts have been produced.*
'Much work remains:to be done on this extraordinarily com-
- plex_ subject: before the revised UPA will be presented to
:NCCUSL for final adoption — scheduled for the Summer of
2000. Thereafter, it must be approved by the ABA at its
Winter Mectmg in. 2001, and then move on to the states for
: consndcranon in the usual (irregular) pattern of acceptance or
'v‘1e]cmon state-by-state. Nonetheless, a preliminary progress

e ‘report may bc welcome in Dclawarc, given the fact that the. -

"statc adopted the Uniform Parentage Act in 1983.

“The proposed act is*divided into nine- substantive amclcs, ‘

plus a catch-all amcle Lontammg standard provisions common

'mform acts. Artlcle 1, General Provisions, provides defi- .

w1de vancty of separate terms (21 in all) uscd in
hep oposcd act, plus some standard general provisions.
“Article 2; Parent Chlld Rclatlonshlp, deals with the estab-
~ lishment of thc parent-child relationship by birth to a woman

i (except as othexwxsc prov1dcd infra), and a determination of
~* the father. ‘A’ major «,hangc from the 1973 UPA is that the

" ‘'marital'status of the’ parents has no effect on the child’s rights

-towards them On-the other hand, presumptions of paternity
b :contmuc to be important. The presumptions, which first saw
o llght in thc 1973 Act havc been shght]y modified; only mar-

- In 1997 the Executive Committee of

riage, or attempted marriage, creates a presumption of paterni-
ty. Two presumptions in the current Act, which were based on
fact-driven conduct rather than being tied to the marital status
of the parents, have been eliminated.® As discussed infia, the
ability of parents to regularize the father-child relationship is
made very simple, thereby doing away with the necessity of
having conduct create a presumption. Indeed, it can be said
that the presumption of paternity itself may be more a conve-
nience than 4 legally binding conclusion. That is, because sci-
ence has reduced the identification of the male parent to a fine
art, in many instances science can be readily employed to rebut
the presumption of paternity.

Article 3, Voluntary Acknowledgement of Paternity, recog-
nizes a new means of conclusively identifying the father. The
genesis of Article 3 is found in a federal act® which almost cer-
tainly will be in force in every state by October 1, 1999. Thus,
the revision of the Uniform Parentage Act, if and when adopted
in 2001 and thereafter, no doubt will arrive in a world where an
existing system of acknowledgment of paternity is already in
place. The revised UPA provisions, however, do not merely track
the federal statute. That is because Congress, which knows as
much about family law as a dog knows about chess, dealt with
the subject'in the 1996 Personal Responsibility and Work

Opportunity: Reconciliation Act (PRWORA, commonly known
as Welfare Reform Act). The congressional act mandates that in:. >~

order. not to jeopardize the receipt of the. federal child support
enforcement subsidy, all states must provide a procedure for a .
binding auknowlcdgmcnt of paternity. Unfortunately, Congrcss

- was apparcntly clueless that a'married woman might very well .
~ have achild by a man other than her husband, and that the =
genetic fathcr might seck to acknowledge his paternity. ‘Because

the woman’s husband is the presumed father ofa child born to
his wife, an acknowledgment of paternity by a third party male
runs ‘afoul of the presumption. Article 3 attempts to reconcile
this “unforeseen” problem. Accordingly, one major requirement -
added to the draft UPA is that if the mother of the child has a
husband, the acknowledgment of the paternity of another man

must be bascd on the consent of all three parties. However, peo-

plc are people Undoubtedly mothers will continue to cncouragc‘

6 SUMMER 1999




the man who they believe to be the father
of the child to sign an acknowledgment,
irrespective of the fact that somewhere in
the wide, wide world the mother has-a
husband. In the present draft of Article 3,
the solution is to make the acknowledg-
ment voidable, and to permit a presumed
father to collaterally attack such an
acknowledgment act if he does so within
two years of the child’s birth.

Article 4, Putative Father Registry,
accepts the fact that a majority of states
have now enacted such registries, primar-
ily to provide an easy method for termi-
nating the rights of putative fathers for
infant adoptions. The standard approach
is followed, to wit, if a putative father fails
to register with the official registry, his
parental rights may be terminated with-
out further notice to him. Generally, a
search of the registry substitutes for per-
sonal service of notice of a parentage law-
suit. Although NCCUSL has previously
rejected proposals to promulgate a uni-

llustration by Michael Schweitzer

form act containing provisions for a puta-
tive father registry, the new UPA: will

‘seck to do so.7 However, the method of

operation for the proposed paternity reg-
istry does not slavishly track the proce- .
dure described in Lehr v. Robertson,® in
which the U.S. Supreme Court found a
suspect: New York procedure to be con-
stitutional.’ Rather, the registry advocat-
ed in the proposal revision of UPA is to
be limited to infant adoptions. Because
the mother will be giving up the child for
adoption, the putative father is required
to. come forward and announce his inter-
est to establish his paternity.

~ Article 5; Genetic Testing, deals with
a subject that has been scientifically revo-
lutionized since its relative infancy when

‘the original Act was promulgated in

1973. Those were the days of simple
blood tests that measured such elements
as ABO and Rh-positive and Rh-nega-
tive. Science has come a long way in the
interim. The proposed revision of UPA

DELAWARE LAWYER 7

recognizes the accuracy of genetic test-
ing through DNA analysis, and places
evidence of paternity acquired by this
method on the highest level. Although
there may be dispute over the exact level
of proof to be required, the proposed act
states that a 99% probably of paternity
establishes a présumption of paternity.
Thereafter, it is incumbent on the
alleged putative father to rebut that pre-
sumption. This may be done only by
additional testing, demonstrating eitheér
that another man may be the father, or
by proof that the putative father is
excluded from the possibility of being
the father by virtue of additional testing.

Article 6, Proceeding to Determine
Parentage, sets forth the procedural stan-
dards for determining parentage in a
court of law.!* This article does not
introduce sigrificant new procedures to
the child of such a suit, but rather con-
tinues the procedures of the UPA with
some elaboration.
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Article 7, Parentage Based on
Equitable Estoppel, new to the UPA,
creates the possibility that parentage may
be based on behavior, not biology. That
is, a man who serves in the paternal role
for a significant period of time may be
able to establish that a person seeking to
demonstrate that the man is not the
father-of the child will be stopped from
doing so. This possibility of estoppel

“extends to both a third party male seek-

ing to establish his paternity and to the
mother of the child attempting to dises-
tablish the paternity of “the father.”

Article 8, Child of Assisted Re-
production, confronts the status of a
child who is born as a result of assisted
reproduction, tracking another uniform
act. However, the Uniform Status of
Children of Assisted Conception (USC-
ACA) has been a relatively unsuccesstul
act. Only two states, North Dakota and
Virginia, have adopted it, and the states
took opposite positions regarding the
most crucial and controverstal position in
the Act, gestational agreements, a.k.a.
surrogacy. Virginia adopted one alterna-
tive provision validating such an agree-
ment provided by USCACA, and North
Dakota adopted the other alternative,
which flatly banned surrogacy. Ap-
parently promulgation of USCACA in
1988 was a bit too carly for the states to
face the issues raised by the range of pos-
sibilities of children being born through
assisted reproduction.

The Dratting Committee determined
that a real service would be provided by
including comprehensive provisions
dealing with this vital and highly publi-
cized issue. This is consistent with the
purpose of uniform acts, to provide
guidance and promote uniformity
among the states regarding laws dealing
with commonly faced problems.

A wide variety of assisted reproduc-
tion technologies, a.k.a. ART, are now .

“available, including in vitro fertilization,

artificial insemination, intracytoplasmic
sperm’injection, and the donation of

1 “embryos for implantation in the woman

serving as the gestational mother, Note

that one subject is missing from this list;

at present it is not scientifically possible
to clone a human being. Moreover, the
committee chose to not touch this sensi-
tive subject with the longest possible
pole. Indeed, it is theoretically possible
that ART will evolve to the following
possible fact situation. Sometime, per-
haps in the near future, there may be
four (or more) mothers of a single child,
that is four women who can assert a



legitimate claim to have contributed to T ———— —
the genetic heritage of a single child. Y e e o

These are: the gestational mother, the OﬁiC@ SpéCla].lStS SmCe 1959.
woman who gives birth to the child; the : : o

primary genetic mother, the woman who 7 T
donates the egg from which the child k
develops; secondary genetic mother(s),
who contributes some of the genetic
heritage of a child through a yet to be
achieved assisted reproduction technolo-
gy;"! and, the intended mother. Note
that at present all but the secondary
genetic mother are reality, not hypothe-
sis. Similarly, there is a possibility that
three males (or even more) may lay claim
to be the father of a particular child.
There is the sperm donor, or genetic
father; the intended father; and, in some - e
instances, a presumed father, e.g., it the wWw.hilyards.com
gestational mother is married (perhaps
to more than one man). Of course not
every child born through assisted repro-
duction will have that many parents. For
example, the in vitro fertilization of a
wife’s eggs by her husband’s sperm and

Suppliers of fax machines, printers, copiers,
advanced document systems and electronic
document management equipment.

the implantation of the resulting Sales, Service and Rentals.
embryos into the wife yields but one -h 1616 Newport Gap Pike
‘mother and one father. But, as seen Wilmington, DE 19808-6294
above, science has the possibility of cre- Hllu.“d’s ph: (302) 995-2201

ating far more complex fact situations. ussswonesnoenmwos | hilyards@hilyards.com

The final substantive article, Article 9,
Gestational Agreement, deals with the
agreement by a woman to carry another
womanis child, more commonly called
surrogacy agreements. This too has been
a delicate subject leading to famous liti-
gation, eg., In. ve Baby M." The brave
new world is here. The Drafting com-
mittee. determined it is time to face this
issuc squarely and deal with it through
recommended legislation. *
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Since 1933, Kreston Liquor Mart
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FOOTNOTES i
1.98 U.LA. 17 (1998 Supp.). Service, Courtesy, Knowledgeable Staff,

2. For example, Texas has adopted the pre- Selection and Price.
sumption of paternity found in §4 virtually word- : : ‘
for-word, although it has not adopted many of the
other provisions of the Act. .

3."The current dratting committee. is composcd
of cight commissioners and a reporter,- all of who . R i = :
haye prior experience in drafting uniform family law | - |+ Cee T "A TOUR OF OUR WINE
legistation. In"addition; and even more crucial to . CELLARTIS LIKE A TRIP
~the udlity of the ‘ultimate product, the Drafting > . AROUND THE WORLD

Committee has recruited cleven extraordinarily
well-qualified advisors and observers to provide -
advice on the legal and scientific issucs involved.

4. These may be located on the NCCUSL web
page at www law.upenn. uhl/|lb1 ary /ulc/ulc.hom.

5. The UPA creates two fact-driven presumptions
of paternity absent a marriage. Sccton 4(a)(4) pre-
sumes paternity if a man receives a child into his home
and-openly hold out that he is the father, and (2)(5)
deals with acknowledgrment of paternity. The revised
UPA will eliminate the former, and greatly expand the
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> subsidy for child support under the IV-D program,

- 7. In promulgating the Uniform Putative and

' Unknown Fathers Act (UPUFA) in 1988, the com-

missioners rejected the paternity registry approach
based on disagreement with the procedure
approved in Lehr v. Robertson, infra. Section 3 of
UPUFA mandates notice to the putative father if

_ his identity is known.

" 8.463 U.S. 248 (1983).
9. The State of New York did not allow the
claim of a biological father to assert his paternal
rights because he failed to register his intent to

“make such a claim in a state-operated paternity reg-

istry. The facts of the case were more than a little
outrageous; a man asserting himself to be the father
was actually litigating the issue in one court, while a
termination and adoption for the child was being
sought in another court. The adoption gourt and
the liigants had full knowledge of the man’s asser-
tion' of paternity down the road. Notwithstanding
the fact that his identity and whereabouts were
known, the adoption court proceeded to terminate
his rights based on the fact that he had failed to reg-
ister as a putative father. According to the Supreme
Court, this procedure did not deny the man's due
process rights.

10. In many states child support is determined
by administrative process, which often includes deter-
mination of paternity in uncontested fact situation.
Although the Drafting Committee has not finally
decided the issue, there is strong sendment that con-
tested parentage can only be resolved through a judi-
cial process.

11. It is theoredcally possible to extract nuclear
DNA (from the nucleus of a tertilized egg) and
insert it in an enucleated egg (containing only mito-
chondrial DNA); or to perform this cytoplasmic
transfer in the other direction, i.c., make the trans-
fer of mitochondrial DNA to a ferilized egg. In
cither event, the two DNAs could cooperate to
form a child without mixing, but yielding a child
with ‘two genetic heritages. This process does not
quality as cloning because the nuclear DNA consists
of the genetic contributions from both of the
female egg donors and the genetic father. Although
this process does not presently exist, the genetic
contributions of the ltwo mothersi is esimated to
be between a 90-10% and an 80-20% ratio.
Similarly, a process may involve an unfertlized cgg
from which the nuclear DNA is withdrawn and 2
cytoplasmic transfer is made to another egg for sub-
scquent fertilization. Again this is not considered to
be cloning because the child has multiple parents.

12.537 A.2d 1227 (N.]. 1988). If you want to
read about that case, you will not be disappointed;
Wesdaw lists 532 cites in “Texts and Periodicals.”
Have fun.

13. The last word on this topic will probably
not be written in the lifttime of anyone reading this
note. Regularly new decisions arrive to challenge
the mind. For cxample, in In re Marriage of
Buzzanca, 72 Cal. Rptr.2d 280 (1998), the hus-
band sought dissolution of marriage and wife filed a
separate pedtion to cstablish herself as mother of a

_child. She and husband agreed to have an embryo,

genetically unrelated to cither of them, implanted in
a surrogate who, under a surrogacy contract, gave
birth to child. The Court of Appeal held that:

(1) artificial insemination statute applicd to
both-intended parents, who are to be treated, in
law, as to natural parents of the child;

(2) the husband became lawful father by caus-
ing conception” of child, even though. the wife
allegedly promised to assume all responsibility for
child’s care, and thus, he was obligated to support

child; and

(3) fact that written surrogacy contrace had
not been signed at imé of conception and implan-
tation did not abrogate the husband’s obligadon to

“provide support to child.



Joel D. Tenenbaum
Harlan S. Tenenbaum

WRONGFUL ADOPTION

magine a young married couple, very much in love
and wanting to start a family. After repeated failed
attempts to conceive, the couple decided to consid-
er adoption. They informed the Welfare
Department of their desire to adopt a healthy baby.
They waited for what seemed to be forever, and
finally received a phone call from the Welfare
Department. After meeting with a caseworker who
informed them that a normal, healthy baby was
available, they decided to adopt.

As the child grew, she suffered from many phys-
ical and mental problems. She was admitted to sev-
eral hospitals for treatment, and after numerous
tests and examinations, was finally diagnosed as

suffering from a genetically inherited disease. The couple had
relied upon the agency’s representations in deciding to adopt
and, after years of emotional and financial expense, they
learned that the agency had lied. What nghts do they have to
1edress these damages?

Increasingly adoptive parents turn to the courts' when the =~ ~

*duty to disclose necessary information regardmg a child is vio-

lated. Brought under a variety of legal theories, these suits have

- been denominated actions for “wrongful adoption.”

~Wrongful adoption is “a tort action, based on fraud or neg-

ligence, which allows adoptive parents to recover for intention-

~al or negligent misrepresentations made by an'adoption agency -

or other intermediary regarding their adopted child’s health

history or genetic background.”" It was virtually unknown

before 1980, when California became the first state to consider
the interests of the adoptive child in the context of tort theory.?
;Although the Court of Appeals denied recovery, it framed the
. two major issues that have been addressed in all subsequent
wrongful adoption actions: (I) fraudulent misrepresentation
and (II) negligent misrepresentation.

Fraudulent Misrepresentation
In Bury v. Board of County Commissioners of Stark County.?
the Supreme Court of Ohio extended the common law tort of
fraud to include “material” misrcprcscntations covering an
infant’s “background and condition.” The court concluded
that by dcllberatcly misinforming adoptive parcnts of their

‘adopted son’s medical background, the agency deprived them

of their right to make an informed parenting decision.

The Burrs had expressed their desire to adopt a male infant
six months old or younger. Shortly thereafter, they were noti-
fied by the agency that seventeen month-old Patrick was avail-
able for adoption. A county caseworker told them that the
child was a “nice big healthy baby boy,” and that the biological
mother, an unwed cighteen-year old living with her parents,
was going out-of-state to search for better employment and
had chosen an adoption plan. The only remotely negative picce
of information shared with the Burrs regarding Patrick was that
his grandparents were “at times mean to him.” The Burrs

-~ decided to adopt Patrick.

In the ensuing years, Patrick suﬂcrcd numerous phy51cal
and mental problems, including speech impairments, severe

learning disabilities- and mental retardation, and was finally

diagnosed with- Huntington’s disease, a gcneticélly inherited
condition that destroys the central nervous system. While
Patrick ‘was ‘undergoing treatment, the Burrs sought and
obtained a court order to unseal his adoption records. Much to

_their surprise,-the Burrs discovered that Patrick’s birth mother

was a thirty-one-year old patient in a psychiatric hospital and
the child’s father, whose identity was unknowrn, was presumed
to be a psychiatric patient as well. The Burrs also learned the
agency possessed actual knowledge of Patrick’s health disorders .
before the adoption, because it had conducted a series of tests

- suggesting that Patrick was of lower than normal intellectual

level for his age, and that his physical development: was also
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slower than normal. It was established at
trial that Patrick’s family background
and medical history made him a prime
candidate for Huntington’s disease.
None of this information had been
shared with the Burrs and they testified
that had they known Patrick was the
child of two mental patients, they would
not have agreed to adopt him.
Consequently, the Burrs won their
suit. On appeal the Ohio Supreme
Court, basing its decision on the ele-
ments of fraud, found the adoption
agency liable for the intentional misrep-

resentation and affirmed an award of

money damages for fraudulent induce-
ment of adoption by a deliberate misrep-
resentation of the child’s health.* The
statute of limitations did not bar the
Burrs’ cause of action, since it did not
accrue until the fraud was discovered,
and the court rejected the adoption
agency’s argument that sovereign immu-
nity protected the policy decision pre-
cluding the disclosure of personal back-

ground information. However, the court

did limit the scope of its decision by
establishing adoption agencies are not
“guarantors” of a child’s health, and that
adoptive parents are no different from
natural parents with regard to con-
fronting the risks regarding their chil-
dren’s futurehealth.

In Michael J. v. Los Angeles County
Department of Adoptions,| the California
Court of Appeals also recognized a cause
of action for intentional misrepresenta-
tion or fraudulent concealment made in
the course of adoption. In Michael J., an
adoptive parent sued for emotional dis-
tress and  medical expenses-when her
-adopted son developed seizures and was
diagnosed with a congenital degenerative
nerve disorder known as Sturge-Weber
Syndrome ten years after the adoption.

The attending physician at Michacl’s
birth declined to “make a definite state-
ment as to the prognosis for this child,”
noting on the hospital form that Michael
had a large port wine stain on his face
. :and chest. ' The agency ‘did not-know

* whether Michael had Sturge-Weber syn-

drome, but it did represent to the poten:
tial ‘adoptive parents that, with’ the

fcxccpuon of the port wine stain, Mlchael :

“was in'good health.

" The complaint in Michael J. alleged
that the County knew, or should have
knownthat:the port wine stain was a
manifestation of Sturge-Weber syn-
drome. The court found a triable issue

- of fact ¢ ‘regarding the failure to disclose
a material fact (the physician’s refusal to

‘make a prognosls) within the agencyis
‘possession,”

and concluded that a
“good faith full disclosure of material
facts concerning existing or past condi-
tions of the child’s health” is required.
The court held a cause of action against
an adoption agency for intentional mis-
representation or fraudulent conceal-
ment does not invalidate public policy,
but actually supports it. However, the
court did limit recovery available for
adoptive parents to those cases of inten-
tional misrepresentation or fraudulent
concealment. Liability for “mere negli-
gence in providing information regard-
ing the health of a prospective adoptee”
was specifically excluded, and the court

refused to impose on agencies a “duty

Increasingly
adoptive
parents turn
to the courts
when the
duty to disclose
necessary
information
regarding
a child

is violated.

to predict the future health of a
prospective adoptee.”

In Gsbbs v. Ernst* Pennsylvania also
recognized a cause of action:for wrong-

ful adoption based on fraudislent misrep-.
resentation or concealment. An adoption
- agency provided prospectivé adoptive
.parents with the medical records of a

child and:his b;rth ‘parents. Soon after
the adoption was final; the child began

* to manifest violent and aggressive behav-

ior. He was then hospitalized at four dif-
ferent facilities, and was finally diagnosed
as schizophrenic. The Gibbs’ subse-

quently learned the child had a history of

such behavior, and ‘upon’ further exami-
nation, the Gibbs discovered that the
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child had been neglected, suffered exten-
sive physical and sexual abuse by. his
birth parents, and was repeatedly placed
in foster care before his being adopted.

Looking at Burr and its progeny, the
Court mandated that adoption agencies
have an “uncompromising duty to main-
tain integrity in dealing with all prospec-
tive adoptees and adoptive parents” and,
in cases where adoption agencies violate
this duty, punitive damages awards to
prevailing adoptive parents were specifi-
cally permitted. Though clearly acknowi-
edging the tort of wrongful adoption,
the court limited the scope of the action
in concluding that “the only burden
placed upon agencies arising from this
tort.is the obligation to refrain from
traudulent and deceitful tactics.”” .

In Zernbelt v. Lebigh County Office of -
Children and Youth Services, Penn-
sylvania recently readdressed the issue of
fraud in the adoption context. In
Zernhelt, prospective adoptive parents
were provided with a one-page report
stating that the child’s biological parents
were both in “good health.” Sometime
after the adoption, the child exhibited
severe behavioral problems, including
setting fire to his adoptive home. The
adoptive parents later discovered the
agency withheld information regarding
the birth parents’ extensive histories of
mental illness. Suit was brought for
fraud, and the Commonwealth Couit of
Pennsylvania determined such a claim .
was barred by the state’s statute of
immunity. Reasoning the statute
declared imposition of liability on a local
agency for negligent acts (defined as
excluding conduct constituting a crime,
actual fraud, actual malice, or willful mis-
conduct) the Court concluded “absent a
specific statement by our Supreme Court
in Gibbs v. Ernst precluding a govern-
ment adoption agency from invoking the
immunity defense, we cannot from dicta,
infer otherwise.”

In Roe v. Catholic Charities? the Hllinois
Court of Appeals recognized a cause of
action based on the international. mis-
representation of an adoptee’s health
and psychological background. In Roe,
three separate families wanted to adopt
children and sought the services of the
same adoption agency. Each family
sought a physically and mentally healthy
child, and any background information
that the agency could provide. The
adoption agency assured the prospective
adoptive parents the children to be
adopted were healthy and that no
extraordinary medical expenses would



‘need to be-incurred. Relying upon these

representations, the prospective parents
decided to adopt.-However, after the
adoption, the children in each family
became destructive and violent. They
required professional counseling and the
adoptive parents incurred extraordinary
medical expenses. The parents obtained
a court order to review the agency’s files
and discovered the agency was fully
aware that each of the children was not
sound at the time the agency represent-
ed them as such.

The Illinois Court of Appeals expand-
ed the doctrine of common law fraud,
rejected the agency’s public policy and
confidentiality arguments and concluded
“although’ at the time of the adoption
there was no statute requiring disclosure,
the agency was prohibited from commit-
ting fraud.”

A cause of action for intentional mis-
representation or fraudulent conceal-
ment in adoption was also recognized by
the Supreme Court of New York-in
Juman v. Louise Wise Services.'! In
Juman, an agency represented that an
adoptive child had been born to an intel-
ligent, educated woman in her thirties
-‘who became pregnant by a boyfriend
who died before they could marry. After
the adoption the child manifested atypi-
cal behavior, was hospitalized repeatedly,
and was ultimately  treated for
schizophrenia. The Jumans then discov-
ered the birth mother had a long history
of mental illness and had actually
received a frontal lobotomy before the
child’s birth.

The Supreme Court explicitly recog-
nized the tort of wrongtul adoption as
an extension of common law fraud and
stated “New York’s vital social interest in
the welfare of its children is one of its
strongest public policies,”'? and that
New York’s trial courts should not hesi-
tate to create-a new tort if it serves to
further that policy. :

In-Wilson v. Stark County Department
of Husman Services, ** the Ohio Court of
‘Appeals concluded state-operated adop-
tion services are protected under the doc-
trine of sovereign immunity. In Wilson,
an adoption-agency had assured the
Wilsons that it would comply with their
desire to adopt “non-disruptive children
of normal intelligence.” Four children
were then placed in the Wilson home.
Two were removed trom the home
before adoption because of severe behav-
ioral problems, the Wilsons adopted the
other two. Subsequently one. child
assaulted Mrs. Wilson, and the other sex-

ually abused the Wilson’s biological chil-
dren. The Wilsons later learned the chil-
dren were a product of a home where the
birth father was an alcoholic who was
rarely home, and the biological mother
was unemployed and unable to control
the children. ‘

In the court below, the Wilson’s pre-
vailed over the state sovereign immunity
defense. Nevertheless, this decision was
reversed on appeal.

In the Matter of Robert S.** Ohio
again addressed the question of fraud in
the adoption context. In this case, the
parents agreed to adopt a child “with
mild learning disabilities but not one
with substantial special needs.” After the
adoption the child developed disturbed

Adoption
agencies have
an "uncompro-
mising duty to
maintain
integrity in
dealing with
all prospective
adoptees and
adopﬁve

parents.”

and violent behavior, which ultimately
required placement-in a mental institu-

tion. The parents brought a dependency”

action seeking to have Robert declared a
dependent child, and requesting the

‘Deparument of Human Services assume

guardianship. The court granted the
request, and DHS filed a motion to
determine who was responsible for
financing the child’s treatment. The
court held that because of the agency’s

misrepresentations concerning the

child’s health and the availability of state
funds due to the child’s special needs sta-

tus, the adoption agency was responsible .

for “all costs of care and treatment -for
Robert.” The court required the agency
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to reimburse the parents and the state
for past expenses and to remain responsi-
ble for all future expenses. **

In Mohr v. Commonwenlth* Mass-
achusetts recognized liability for wrong-
ful adoption claims for fraudulent mis-
representations made to parents about a
child’s history. The Mohrs were open to
adopting-a child with a correctable medi-
cal or emotional problem. The Com-
monwealth’s social worker told them a
child available for adoption had been in
foster care for years, that no information
existed about the biological father, and
that the biological mother was healthy,

-5’17 tall, with blond hair and blue eyes,

a passion for cooking and dogs and aspi-
rations to become a nurse.”” The social
worker also told the Mohrs the child had
been removed from foster care because
of alleged abuse, had been hospitalized
for malnutrition, and examined for
dwarfism because she was small for her
age. Despite these problems, the social
worker assured the couple the child fit
the description of a child in whom they
would be interested for adoption. Based
upon these representations the Mohrs
adopted the girl.

Approximately nine years later, and
after numerous incidents of behavioral
problems, the Mohrs discovered that the
girl had been born to a mental patient
diagnosed with schizophrenia, and had
been institutionalized on two separate
occasions, after being diagnosed as men-
tally retarded, and suffering from moder-
ate cerebral atrophy and a failure to
thrive. In perpetuating what has become
an antiquated social working philosophy
of placement at all costs, the adoption
agency was in possession of this informa-
tion at the time of the child’s placement,
and intentionally did not disclose it. The.
Mohr court explicitly recognized an
action for wrongful adoption in cases of

intentional misrepresentation.
- InApril v. Associated Catholic Char-
sties of New Orleans,'® Louisiana came

short of explicit recognition of wrongful
adoption, but did allow for the possibility
that such a cause of action could be rec-
ognized. In April, a child was adopted in
1984, and shortly thereafter began hav-
ing seizures. The adoptive parents took

- the child to see a physician, and the doc-

tor suggested that the child had fetal
alcohol syndrome. The tollowing August
the physician wrote a letter explaining
that the child had fetal alcohol syn-
drome as well as epilepsy, micro-
cephalopathy, severe behavior disorder,
and mild mental retardation. The Aprils




filed suit alleging that by failing to inform
them of the risk of disability the agency
breached its duty of care. The agency
made a motion to dismiss claiming a lack
of a cause of action and a violation of the
statute of limitations, but both argu-
ments were denied. The decision was
reversed on appeal, and the appellate’
court concluded the period in which the
adopted parents had to file suit began to
run when they first discovered the child
had fetal alcohol syndrome. That period
began as soon as the child first displayed
obvious symptoms of a permanent
impairment, which did not require a for-
mal diagnosis.-In conclusion, the court
observed that tolling the period when the
cause of action was not known is an
exceptional remedy directly opposing the
civil code, and that its use should be
strictly construed. Nevertheless, the court
did not specifically overrule the trial
court’s recognition of wrongful adoption
as a cause of action, and thus the ques-
tion of whether such a claim would be
recognized remains unanswered.

Negligent
Misrepresentation

The scope of the tort of wrongful
adoption was enlarged through the
recognition of a cause of action for negli-
‘gent misrepresentation by the Supreme
Court of Wisconsin in Meracle v.
Children’s Services® In Mevacle, the adop-
tive couple told an adoption agency of
their wish to adopt a “normal, healthy
child,” without any disabilities, terminal
ilinesses, deformities, or intellectual,
emotional or physical impairments. The
agency advised them - that it had such a
" child and explained that, while the
child’s grandmother died of Hunting-
ton’s disease, the child was not at risk for
developing the disease because her bio-
logical father had tested negative for

Huntington’s. The couple, relying on -

the agency’s representations, decided to
" -adopt the child. Five years later the child
- began to"develop: Huntington’s disease.
The Meracles filed suit charging the
agency with negligently iisrepresenting

- to-them that the child’s father was free

“from Huntington’s. Unlike other courts’
décisions ‘onacerual periods, the
- Supreme Court of Wisconsin determined
the cause of action accrued upon the
““child’s diagnosis, not when the Meracle’s
first learned of the negligent misrepre-
sentation. The court-opted not to
< address the question of “whether adop-
- tion agericies have a duty to discover and
disclose health information about chil-

dren they place for adoption,” but did

~conclude that actions based on negligent

misrepresentations were not barred by
public policy, and such -actions would
not “expose adoption agencies to poten-
tially. unlimited liability nor [do they]
make such agencies guarantors of the
health of adopted children.” The court
however was also careful to limit liability
to the agency’s “affirmative misrepresen-
tations about a child’s health,” and
recovery to those extraordinary medical
expenses directly resulting from the neg-
ligent misrepresentation.

In M.H. v. Caritas Family Services
Minnesota also concluded claims of negli-
gent misrepresentation against adoption
agencies would not be barred by public

A cause.
of action
for intentional
misrepresentation
or fraudulent
concealmént
in adoption
have been
recognized by
the Supreme
Court bf

New York.

policy considerations. In M.H., an agency

~represented that a child was normal,

healthy, and well adjusted, that the bio-
logical father was healthy-and of normal
intelligence, but that a possibility of incest
existed in-the child’s family. history. The

“couple failed to inquire further into the

incest matter, and proceeded to adopt the
child, relying on the agency’s representa-
tions. Soon after the adoption was final-

ized, the child exhibited violent and dis-

ruptive behavior, and was later diagnosed
as having attention deficit hyperactivity
disorder. The parents investigated further
into the background of the child and dis-
covered the child was the product of
incestuous rape where a 13 year old girl
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was molested by her older brother, a
“borderline hyperactive” child of lower
than average intelligence. Moreover, it
was revealed the agency possessed this
information before the adoption.

Citing Meracle, the Minnesota Court
permitted a cause of action for negligent
misrepresentation. The court held public
policy favors such a cause of action
because it would “promote accuracy
when agencies attempt to communicate
health information.” The court reasoned
“renouncing such liability may :actually
inhibit adoptions” because prospective
adoptive parents would necessarily be
suspicious of agencies with no incentive
to avoid making false representations.
The court limited recovery to extraordi-
nary expenses incurred as the result of
the misrepresentation.

In Mallette v. Children’s Friend and
Service Rhode Island joined the growing
ranks of jurisdictions that recognize a
cause of action for negligent misrepresen-
tation. A prospective .adoptive couple
were assured a child whom they wished to
adopt was healthy, but that the child’s
biological mother was learning disabled
solely because of a head trauma. After the
child was placed in the couple’s home, the
couple soon became aware of the child’s
abnormal physical and emotional prob-
lems. Upon investigation, they discovered
the child’s birthmother was actually diag-
nosed as possessing macrocephaly, pseu-
dopicanthal folds, a high-arched palate,
tachycardia, small clinodactyly of the fifth
tingers, hand tremors, and poor coordina-
tion. In addition, she was mildly retarded,
and no medical documentation existed to
support the agency’s claim that this result-
ed from a childhood head injury. All of
this was known by the agency and none
of it was shared with the prospective
adoptive couple. :

The adoptive parents sued, alleging
negligent misrepresentation. The Supreme
Court of Rhode Island deemed this claim
cognizable. It reasoned “when CFS began
allegedly. voluriteering information con-

“cerning Christopher’s and his biological

mother’s medical and genetic background,
the agency assumed a duty to refrain from
making any negligent misrepresentations,”

- and, “CFS breached such a duty by

allegedly misinforming the Mallettes of
the true state of Christopher’s and his fam-
ily’s medical and genetic background.”
The court held “when the Mallettes
alleged they would not have adopted
Christopher if they had known of his med-
ical and genetic background and their
injuries resulted from justifiable reliance on



CFES’s mistepresentations, a cause of action
for negligent ‘misrepresentation was suffi-
ciently set forth.”

In Roe, supra, Hlinois also recognized
a cause of action for negligent misrepre-
sentation, concluding that the analysis of
* a duty under negligence theory must
consider foreseeable injury, the likeli-
hood of injury, the magnitude of the
burden of -guarding against that injury,

and what the consequences would be if

that burden were placed upon a respon-
dent. The court determined the adoptive
parents were owed the “duty of an hon-
est and complete response [by the adop-
tion agency] to [their] specific request
concerning characteristics of the poten-
tially adoptable child...”

In Gibbs, supra, Pennsylvania also
allowed a wrongful adoption action based
on negligence. The Pennsylvania Supreme
Court held that an agency assumes the
duty of telling the truth when it volunteers
information to prospective parents. By
requiring “that the adoption agency make
reasonable efforts to determine whether its
representations are true” the court
acknowledged the greater responsibility
placed on adoption agencies, .but ruled
that the foreseeability requirement would

limit an agency’s liability to only those
conditions which are “reasonably pre-
dictable at the time of placement.” Thus,

The
appellate
court did

not specifically
overrule the
trial court’'s
recognition
of wrongful
adoption
as a cause
of action.

according to the Gibbs court if adoption
agencies refrain from making representa-
tions they are capable of avoiding these
types of problems.

In Wallerstein v. Hospital Corp. of
America? the Florida District Court of
Appeals addressed a separate but related
topic by allowing a claim of negligent
misrepresentation .against atténding
physicians who incorrectly assured adop-
tive parents of a child’s health and suit-
ability for adoption. The child was diag-
nosed as suffering from chronic
encephalopathy, paralysis and cerebral
palsy before the child’s first birthday. In
the suit against the physicians, it was
alleged these conditions were or should
have been obvious to trained medical
personnel. The Court of Appeals accept-
ed the negligent misrepresentation. alle-
gation, concluding “this often men-
tioned and rarely explained tort was
viable.” Since the doctors were
employed to determine the child’s suit-
ability for adoption and to “examine,
recognize, and diagnose Shawn’s physi-
cal condition,” and since the plaintiffs
sought assurances from these physicians
upon which they were to rely in making
their decision to adopt, the doctors’ neg-
ligent misrepresentation of the child’s
health constituted an actionable tort.

In MacMath v. Maine Adoption
Placement Services” the court did not
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specifically preclude actions for negligent
misrepresentation, but it did not find the
requisite duty under the specific facts of
the case. In MacMath, an adoptive cou-
ple expressed interest in adopting a child
who was not exposed to drugs and did
not have special needs. Shortly there-
after, a child was placed with the couple,
and the child began to exhibit abnormal
behavior. The MacMaths took the child
to a physician and it was tentatively diag-
nosed as suffering either from statis
encephalopathy or cerebral palsy. The
MacMaths contacted the adoption agen-
cy, requesting information about the
child’s birthmother, and the agency pro-
vided the couple with all of the informa-
tion in its possession. The information

“"no moral
blame can be
attributed to
an adoption

agency that
makes a full
disclosure of
the child’'s
medical history
tO prospective
adoptive
parents.”

was deemed “sketchy and subject to dif-
fering interpretations,” and the
MacMaths proceeded to adopt the child.
Soon after the adoption was finalized,
the child was diagnosed with global neu-
rodevelopmental dystunction, an impair-
ment that would deny the child the
opportunity of leading a normal or inde-
pendent life. The MacMaths brought
suit against. the adoption agency, alleg-
ing the agency was at fault for not advis-
ing them to postpone the adoption until
the health information was more cdin-
plete, and forfailing to discuss the avail-
ability of public subsidies for special
needs children. o

The Supreme Court of Maine refused
to recognize the legitimacy of the claim, .
characterizing it as a “mere failure to dis-
close information to adoptive parents.”
The court concluded the adoption agency
had no knowledge of the child’s medical
problems, and that adoption agencies
should not be burdened with a “duty to
discover every bit of health information



regarding the children” placed for adop-
ton. The court held no duty was breached
where the. MacMath’s only claim was the
agency was negligent in failing to advise
“ them to postpone the adoption.

‘While some courts either explicitly or
implicitly recognize the tort of wrongtul
adoption on a theory of negligent misrep-
- resentation, others have not followed suit.
In Richard v. Vista Del Mar Child Care
Services* the Court held public policy
bars a negligence suit against an adoption
agency. In this case, adoptive parents
agreed to the placement of a child who
-was described by an adoption agency as
‘healthy, but premature and with large ear-
lobes. Upon placement, the child was
taken to a, pediatrician, who also conclud-
ed the child was healthy. Several years
later the child was diagnosed as suffering
from “severe neurological damage, hyper-
kinesia, and neurological immaturity.”
Suit was brought against the agency, and
the court concluded, “to impose liability
in a case such as this would in effect make
the "adoption agency a guarantor-of the
infant’s future good health.” The decision
was based on the notion that “no moral
blame can be attributed to an adoption
agency which makes a full disclosure of
the child’s medical history to the prospec-
tive adoptive parents.”

In Allen v. Children’s Services” the
Ohio Court of Appeals held the only
valid cause of action against an adoption
.agency where an adopted child proved
unhealthy would be based on fraud. In
Allen, an adoption agency told prospec-
tive adoptive parents a nine-month-old
girl was-healthy and normal, and the
parents agreed to the placement of the
child in their home. It was later discov-
ered the child suffered from a “severe to
profound hearing loss,” and action ‘was
brought against the agency alleging
negligence and breach of contract. The
court:eliminated the negligence claim,
and tried the case solely on the theory of
breach of ‘contract, -holding a promise
on the part of an adoption agency to
provide prospective parents-with a
healthy. child did not give rise to an

- -enforceable contract. s -

In Engstrom v.State,® prospective
adoptive parents bégan adoption pro-
ceedings relying on an agency’s repre-
sentations that the biological parents’
rights ‘had been terminated. The birth-
mother’s parental rights were terminat-
‘ed, and a social worker bad represented
during those proceedings that the birth
father had died. The child was placed,
the adoption process begun, and it was
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then discovered the biological father was
not only-alive and well; but that he also

‘wanted his biological child.  Alleging the

agency breached its duty of terminating
the natural birth parents’ rights and of
properly investigating the child’s medical
history and heritage, the prospective
adoptive family filed suit against the
agency. The court determined the pri-
mary issue in the case was whether or
not a social worker was bound to fully
investigate the background of a child
who was potentially to be adopted. The

- court was reluctant to imply such a legal

duty of care, absent an express mandate
from the legislature. As for public policy
considerations, the court held an-agency
should incur no liability “absent fraud,
willful intent to harm, or personal injury
to the parties of the adoption.”

In Foster v. Bass,® Mississippi held an
adoption agency not liable for negligent
failure to inform physicians that an infant
placed for adoption had not been tested
for phenylketonuria. In Foster, the adop-
tive couple was interested in adopting a
newborn. At that time, PKU tests were
not routinely administered and the

“attending physician did not order a PKU

test for the infant. The adoption agency
provided the prospective parents with a
medical form containing the child’s birth
information with the results of the PKU
test left blank. Ultimately, the child was
diagnosed with PKU and the adoptive
family was told the damage suffered by
their child was permanent and irreversible.
The adoptive parents sued the adoption
agency, alleging the failure to test for
PKU constituted negligent failure to pro-
vide proper medical information. The
Supreme Court held the agency could
not. have reasonably foreseen the injury,
and that the negligence of the medical
staff and treating physicians superseded
anything the agency did or failed to do.

Conclusion
Just as there are risks and benefits

“inherent in becoming biological parents,

0 too are there risks and benefits pre-
sent in adoption. While the aforemen-
tioned cases clearly illustrate the principle
that adoption agencies are not “guaran-
tors” of a child’s health, courts in certain
jurisdictions are recognizing that fairness
and sound public-policy dictate the
award of monetary damages to adoptive
parents for fraudulent or negligent mate-
rial misrepresentations by adoption
agencies concerning the adopted child’s
history prior to adoption.

Delaware has yet to be presented with



a case involving these issues, and it
remains to be seen whether a cause of
action for wrongful adoption would be
recognized. Nevertheless, as the tort
becomes more widely known, and as
adoptions increase in Delaware, it appears
to be only a matter of time before
Delaware joins the growmg list of states
that have had to address the issue. 4
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" A. P. Herbert

PRATT v. PRATT,
MUGG INTERCEPTING°
A SWAN SONG

Much comment was caused in legal circles
today by an unconventional speech by Sir
Oliver Slick, K.C;, in opening a case in the
Probate and Divorce Division. Sir Oliver
is retiring from practice in a few days'
time, and it is thought that he may be
‘suﬁcrmg from ovcrstlam

E ' members of the jury, in this case T appear
‘.'-_for thc petitioner, Mrs. Gladys Eleanor
- Pratt, who is praying for a leOR,C from

» that $ all about it, mllord Mllord this is probably the last case in
which I shall ever appear, so; to tell you the truth, I take a pretty
detached view of the whole proceedings. Well, T mean, look at
old Twopenny here: (Mr. Albert Twopenny, of the firm of
Twopenny and Truelove, solicitors for the Petitionery—he’ll never

. give me a brief again after this, but I don’t care! And that s what

. makes the whole thmg 50 terribly funny’ ‘

. (Sn Ohvcn hctc laughcd heamly)

R The ]udge Su Ohvc1 it thls 1s your swan song, I am sure that s
“you would wish' it ‘to 'be in tune w1th thc tradmons of thc Bar . :

- and with youl wi fine record.

SW Olzver Certamly, ilord;’ you;
don’t want to offend you though you’ve'given me a packet of
“trouble hom tlme to time; -Well, milord, the facts are these,

~The pames wcrc mamcd only a year ago at Westmmstcr and

LS. Olwer sald May it ple'xsc your lordshlp,_ _

her husband on account-of — well, T~
" mean, she wants to'get rid of the man and o

re:a good sort, mllord and I S : , ,
-+ The Judge: I beg your pardon, Sir Oliver?

lived happily together for about three weeks, milord.
Temperamentally, perhaps, they were unsuited; the husband
was fond of golf and the woman of lawn tennis. However, the

-wife remained.and is to this day devoted to her husband, but

last year, milord, on July 20th — no, 21st — Mrs. Pratt
noticed that Mr. Pratt’s affections were cooling, and on the
24th, milord, she found him telephoning to a strange woman,
a Miss Elizabeth Mugg, milord, who has been cited in this case
as a co-thingummy —

The Judge: Sir Oiiver, I’m not sure that I follow you.

Sif Oliv.er:,Co-respondcnt, milord, that'é the word I wanted.

(Sir Oliver then lowered his voice and continued in tones sug-

gestive of profound moral indignation.) Milord, there seems to
be no doubt that this woman, by a protracted course of duplic-
ity and cunning, has deliberately stolen away this husband from
his wife. It is difficult, milord, to frame language strong
enough to describe a woman who, without any provocation, it

appears, from her unfortunate partner in guilt, has wormed her

way-into the affections of an English husband, and invaded,

. corrupted, and finally broken up an English home: Picture,
~ tnilord, the state of mind of my unfortunate client as, day by

day and bit by bit, she sees that devotion which is her right
trahsferred to the supplanter. On ‘the 26th, milord, this poor
woman had- a nervous brcakdown, on the 29th she had fits.

“‘Milord, do you think I’ve done enough of this?

"Sir Olver: 1 mean, need I giyc the jury any more of this gup?

*Pratt v, Praw —Mugg Interceptmg A Swan Song is reprinted with the kind permission of A. P. Watt Ltd. on behalf of Crystal
“Hale and Jocelyn Herbert. Pratt first appearcd in Punch and later in Mulmdmg Cases In The Common Law, pubhshcd in 1927 by

Methven & Co Ltd London
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‘ * ve had a job to get him to

lis divorce at all. Didn’t like
t. But in the end we got him
joney. You see, he’s terribly
ilord, and she’s going to pay
* decent alimony. Of course,
, I know, milord, I shall a-"
<e him pay Mrs. Pratt alimo-
at alimony, too; but that’s all
iesides, we made things easy
er Elizabeth Mugg, and that
_ turn the scale, because he
: had to go to Brighton with

Earning your trust for over 25 years. | — e iagon o whe

. 1e needn’t even see Elizabeth
http'//" W ‘...contltle_.com — didn’t mind being divorced

© 1999 Conestoga Title Insurance Co. her so much. In point of fact
e S S o S (1as seen Elizabeth Mugg. I
very simple. This is just one of the ordi- adores Mrs. Pratt. But it’s his own fault, mention that because I don’t want any
nary trumped-up upper-class divorce really. The trouble was, you see, milord, one here to take too seriously what I
cases, you know. The lady’s just bored  that he married the girl for her money said about Elizabeth Mugg just now,

)

-~ TRAGIC MOMENTS

v Strong-minded Lady (on meeting the bride and groom): I trust you will be as happy as we have been.
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Much comment was caused in legal circles
today by an unconventional speech by Sir

- Probate and Divorce Division. Sir Oliver

is retiring from practice in a few days'
“time, and it.is thought that he may be
o 'suﬁermg from overstrain. -

Szr Olzver sald May it please your lordshxp,
) .membets of the j jury, in this case I appear
“for the- petmoner Mirs. Gladys Elearior

' mean, she wants to get rid'of the man and

. that s all about it, m1101d ‘Milord, this is probably the last case in -

- which I shall ever appear; so, to tell you the truth, T take a pretty
detached view of the whole proceedings.. Well, I mean, look at

- old Twopenny here' (Mr. Albert Twopmny, of the firm of
Twopenny and Truelove, solicitors for the Petitionery—he’ll never

. give me a brief again after this, but I don’t care! And that’s: what »

 makes the whole thing s0 tembly funny'
: (bu Oll\’Cl here laug,hed heamly )

© o The ]udge Sir Ollver 1f thts s your swan. song, Fam sure - that
“you would wnsh 1t to: be in tune -with the tradmons of the Bar -

k -;"_SW Olzver - Certainly milord; you’r

~* don’t want:to offend- you though you’ve given me a packet of
;trouble hom time to time. Well, mxlord .the facts are- these.

~The pames wene mamed only a year ago at Westmmster and .

Oliver Slick, K.C., in opening a case in the

lived happily together for about three weeks, milord.
Temperamentally, perhaps, they were unsuited; the husband
was fond of golf and the woman of lawn tennis. However, the

‘wife remained and is to this day devoted to her husband, but

fast year, milord, on July 20th — no, 21st — Mrs. Pratt

-noticed that Mr. Pratt’s affections were cooling, and on the
= 24th, milord, she found him telephoning to a strange woman,

a Miss Elizahet‘hMugg, milord, who has been cited in this case

‘as' a co-thingummy —

.77ae ]udge er Ohver I’m not sure that I follow you.
“Pratt; who is: praying for a leOlLC from ..
~her husband on account of —well, 1" " Sir Olwer Co- respondent mtlord that's the word I wanted.

~(Sir-Oliver then lowered his voice and continued in tones sug-

gestive of profound moral indignation.) Milotd, there seems to

" be'no doubt that this woman, by a protracted course of duplic-

ity and cunning, has deliberately stolen away this husband from
his wife. It is difficult, milord, to frame language strong

“enough to describe a woman who, without any provocation, it

appears, from her unfortunate partner in guilt, has wormed her

- way into the affections of an English husband, and invaded,
: gcorrupted and finally brokén up. an English home. Picture,

- milord, the state of mind of my unfortunate client as; day by -

-day and bit: by bit, she sees- ‘that devotion which ‘is her right

“transterred o’ the “supplanter. On the 26th, 'milord, this poor

. 'f-f'_woman had:a- nervous_breakdown; on the 29th sh¢ had fits.

B e MllOl‘d do you think I’ve done enough of thxs>

re good sort m1101d and Lo

\ 'The ]udgz I beg your pardon Sir Ollver?'

. Sir Oliver: 1 mean, need I glve the jury a.ny more of this gup?

“*DPratt v, Pratt — Mugg Interczptmg A Swan Song is 1eprmtcd with the kindpermission of A. P. Watt Ltd. on behalf of Crystal
‘Hale and Jocelyn Herbert. Pratt first appeared in Punch and later in Mzslmdmg Cases In The Common Law, pubhshed in 1927 by
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1is divorce at all. Didn’t like
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ilord, and she’s going to pay
: decent alimony. Of course,
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at alimony, too; but that’s all
lesides, we made things easy
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her so much. In point of fact
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very simple. This is just one of the ordi-  adores Mrs. Pratt. But it’s his own fault, mention that because I don’t want any
nary trumped-up upper-class divorce really. The trouble was, you see, milord, one here to take too seriously what I
cases, you know. The lady’s just bored  that he married the girl for her money  said about Elizabeth Mugg just now,
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A SWAN SONG

Much comment was caused in legal circles
today by an unconventional speech by Sir

Probate and Divorce Division: Sir Oliver
is-retiring from practice in a few days'
time, and it is thought that he may bc
suffering from overstrain. -

members of the jury, in this case I appear
for the petitioner, Mrs. Gladys Eleanor

that’s all about it, milord. Milord, this is plobably the Jast case in
which I shall ever appear, so, to tell you the truth; I take a pretty
detached view of the whole proceedings. Well, I mean, look at
old Twopenny here (Mr. Albert Twopenny, of the firm of
Twopenny and Truelove, solicitors for the Petitionery—he’ll never
 give me a brief again after this, but I don’t care! And that’s what
- makes the whole thing so terribly firnny!
: {Sir Ohvcr hClC laughcd hcamly)

The Judge: Su Olrver 1f thlS is your. swan song, I-am-sure that ’
.you would wish it to be i tune w1th thc tradmons of thc Bar

. and w1th youl own tmc lCLOI‘d

- Sir Oliver: Ccnamly> mllord you rc a good sort mrlord and I
: dor’t:want to oﬂcnd you though you’ve: glven me a packct of
u ouble from time to time. Well,- milord, the facts are these.

_iThe partics were’ mamed only a ycar ago at Westmmstcr and

Oliver Slick, K.C., in opening a case in the

Sir. Oljver said: May_it plcasc‘ your Iordship,,

Pratt, who'is praymg for.a dwoncc from'
her husband on auount of = well T.
‘mean, she wants to get rid of the man and

lived happily together for about three weeks, milord.
Temperamentally, perhaps, they were unsuited; the husband
was fond of golt and the woman of lawn tennis. However, the
wife remained and is to this day devoted to her husband, but
last year, milord, on July 20th — no, 21st — Mrs. Pratt
noticed that Mr. Pratt’s affections were cooling, and on the
24th; milord, she found him telephoning to a strange woman,
a Mrss Elizabeth Mugg, milord, who has becn cited in this case
asa co- thmgummy —

The ]udge: Sir Olivcr I’'m not sure that I'follow you..

Szr Olzver Co rcspondent 1mlord that's thc word 1 wanted

= (Sir Oliver then lowered his voice and continued in tones sug-

gestive of profound moral indignation.) Milord, there seems to
be no doubt that this woman, by a protracteéd course of duplic-
ity and cunning, has deliberately stolen away this husband from
his wife. It is difficult, milord, to frame language strong
enough to describe a woman who without any provocation, it
appears, from her unfortunate partner in guilt, has wormed her

way into the atfections of an English husband, and invaded,

Lorruptcd and hnally ‘brokén up an English home. Picture,

milord, the state of mind of my unfortunate client as, day by

day and blt by bit, she seés that devotion ‘whichis her; nght

transfexred to thc supplantcr On thc 26th mllord thts poor
; »:‘__woman had a nervous, brcakdown on the 29th. shc had ﬁts
: '_'Mxlord do you thmk I’vc donc enough of thrs>

: The ]uﬂlge I bcg your pardon Sir Oliver?

- Szr Olwer I mean, need T give: the jury any more of thlS gup>

*Prattv. Pratt — Mugy Interceptmg A Swan Song is reprinted with the kind permission of A. P. Watt Ltd. on behalf of Crystal
- Hale and Jocelyn Herbert. Prazt first appcarcd in Punch and latcr in Mzslmdmg Cases In The Common Law, publlshcd in 1927 by

”Mcthvcn & Co Ltd London

20 . SUMMER 1999

I, Rt — i I



Because, of course, you know, the whole
case is a put-up job —

“The Judge: Sir Oliver, 1 think you are not
very well. Perhaps it would be fairer to
your client to adjourn.

Sir Oliver: Never was better, old boy. Fit
as yourself, and fitter. Well, I wasn't
playing bridge half the night, milord, as I
happen to know you were!

(Sir Oliver here laughed again in a gemial
manner.)

The Judge: If you are in good health, Sir
Oliver, we will continue the hearing, but
you will please confine yourself to the
facts of the case.

Sir Oliver: Well, milord, the facts are
very simple. This is just one of the ordi-
nary trumped-up upper-class divorce
cases, you know. The Jady’s just bored

with him, that’s all. Well,-I mean, in
these days, living with the same hus-
band, week after week, for a whole year
— Society girls can’t stand it. There’s
nothing unpleasant in the case, nobody’s
done anything wrong, but my client
wants to marry a chap in the Guards —
Jack Filter, you know, milord, fellow
with the eyeglass you met at the club the
other day, so we’ve pitched this yarn
about Pratt and Elizabeth Mugg —
Don’t interrupt, Twopenny!

(Mr. Twopenny spoke earnestly to Sir
Oliver at this point, and subsequently on
several occasions, but Sir Oliver did not
appear to hear what was said.)

Sir Oliver, continuing: I’'m sorry for
Pratt in a way — that’s the respondent,
milord — he’s a very good fellow and
adores Mrs. Pratt. But it’s his own fault,
really. The trouble was, you see, milord,
that he married the girl for her money

TRAGIC MOMENTS

Strong-minded Lady (on meeting the bride and groom): 1 trust you .will be as happy as we have been.
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and then fell in love with her. I can tell
you, between ourselves, -gentlemen of
the jury, we had a job to get him to
agree to this divorce at -all. Didn’t like
it, not a bit. But in the end we got him
over the money. You see, he’s terribly
in debt, milord, and she’s going to pay
him a very decent alimony. Of course,
technically, I know, milord, I shall a-"
you to make him pay Mrs. Pratt alimo-
ny, and a fat alimony, too; but that’s all
eyewash. Besides, we made things easy
for him over Elizabeth Mugg, and that
helped to turn the scale, because he
thought he had to go to Brighton with
her, and he hates Brighton. But when
he found he needn’t even see Elizabeth
Mugg he didn’t mind being divorced
because of her so much. In point of fact
he never has seen Elizabeth Mugg. I
mention that because I don’t want any
one here to take too seriously what I
said about Elizabeth Mugg just now,




because Elizabeth Mugg is really a very
nice woman and knows her job thor-
oughly. Elizabeth has been in eighty-
nine divorce cases, she tells me, under
various names, and has never met one

of the parties yet. In this case, of

course, she went down to Brighton and
stayed a night at the ‘Cosmopole’.
Pratt’s valer stayed there the same
night, and put a pair of Pratt’s boots
outside Elizabeth’s room, and the next
day he met one of the chambermaids
and identified the boots, and there you

are, You’ll have all the evidence, of

course, Pratt’s bill, and the cloakroom
ticket and the menu and everything,
but that's all there is to the case.

The Judge: Sir Oliver, I never like to
interrupt Counsel when opening a
case, but are you materially assisting
your client?

Sir Oliver: 1 should be sorry if you

_thought T wasn’t, milord, because Mrs.

Pratt is really quite a decent little
woman. In fact, everybody in the case
is thoroughly decent, including your
lordship, if I may say so, and it scems

to me a great pity that all these decent
people should be put to all this trouble
and expense and publicity when the
whole thing might easily be done in
two minutes at a registry office or
through one of the big stores. On the
other hand, of course, I have to live,
and you have to live, milord, and
Elizabeth Mugg has to live, so we
mustn’t complain. Speaking for myself,
I’'m doing very well out of this case,
because my client is not only decent
but rich, and old Twopenny here

-knows how to make’em cough up —

well, I mean P’ve got one thousand
pounds on the briet and a pretty good
refresher for a potty little divorce. I
mention these points, milord, because
it is so nice to get a touch of reality in a
case like this. How you can sit up
there, milord, day after day, swallowing
all the bogus stuft served up to you by
members of the Bar like' me, who
ought to know better —

The Judge: Sir Olver, this is an occasion
without precedent in all my long expe-
rience, and I find a difficulty in dealing
with it. But if you are unable to con-

duct yourself in accordance with the
traditions of your profession and the
interests of your client I shall be com-
pelled to ask you to withdraw from
this court. :

Sir. Oliver (bowing): Milord, I bow to
your ruling. Milord; I have litde to add
at this stage of the case. My client will
now go into that box and tell the tragic
story of her married life. She will tell you
of affection blighted, of a home made
desolate and a heart destroyed. She will
tell you that even at this late hour she is
ready to hold out the hand of forgive-
ness and clasp to her bosom the rightful
partner of her life, if he will but tear him-
self from the embraces of the supplanter,
Mugg, a woman, milord, who, as you
will shortly hear, has from first to-last —
from first to last, milord — played a part
in the lives of these two people which is
without precedent, milord, in my experi-
ence for treachery, deceit, ingratitude,
and cunning. Call Gladys Pratt.

The Judge: We will now adjourn.

The Court adjourned. *
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DELAWARE SUPREME COURT
SPECIAL COMMITTEE ON
FAMILY COURT
INTERNAL OPERATING
PROCEDURES

Flnal Report March 30,

he Family Court of Delaware is undergoing both
internal and external veview. Delaware Lawyer has
excerpted magjor sections from the only veport issued
to date. As we went to press, neither internal Family
Court committee - Couvting Quality and the
Committee to Establish Trinl Conrt Performance
Standards for Family Conrt had isued a final
rveport, and the veport being prepaved for Senator
Thomas Shavp was unavailable. It is expected that
by the time the vender bas this issue in band, one or
more of those documents will have been released.
While the news media highlighted the Special
-Commitiee’s vecommendations for additional
Judges, theve ave far move smportant analyses and-recommen-
dations in this excellent document. Given available space, we bave
“included those sections that should have the most significant
wmpact on family matrers. The article incovporates substantial
portions of the Final Report langunge edited to n magazine for-
mat. Footnotes have been eliminated except where text of the Final
Report has been veduced to footnote form to save space. Those who
wish to examine this very able report-in its entivety can secure
; copzes from the Supreme Court.
- . ‘The Special Committee on Famlly Court-Internal
‘Operating Procedures (the “Committee”) was created by
~ Chief Justice E. Norman Veasey in Administrative Directive
Number 112, dated November 17, 1997. It was established to
address the need recognized by both the Supreme Court and
the Family Court of the State of Delaware (the “Family Court”
or the “Court™) “to ensure that-all matters within the Courtis
jurisdiction are resolved as expeditiously as possible commen-
surate with the obligation of the Courts of this state to provide
its citizens with the highest quality of justice feasible.”

The Committee began by conducting interviews of all judges,
commissioners, and masters. It quickly became apparent that
strict internal operating procedures should not be developed, but
standards -and guidelines to unify current practice should be
established. The Committee developed standards tor: (1) assign-
‘ment: of case types to judges and commissioners; (2) dme from
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assignment to scheduling; (3) time from assignment to hearing
date; and (4) dme from hearing to decision. In consultation with
the Family Court judges, the Committee also developed guide-
lines for length of hearings in each case type that could serve as a
starting point for judges in deciding, in conjuncdon with stan-
dards and guidelines, that the Court will not be able to meet rea-
sonable standards without additional judges. The Committee
members believe that as many as four judges will be needed.

The Court deals with a caseload astonishing in both volume
and breadth of jurisdiction. A list of jurisdictional matters takes
up nearly five single-spaced pages. Close to 58,000 new filings
were registered .in the Couwrt during fiscal 1997, exclusive of
motions and applications for interim relief. Since 1992, the
growth in new filings has increased the Court caseload by 30%.
Family Court jurisdiction, which goes to the heart of family
relatonships, brings the timing and quality of each Court deci-
sion under close scrutiny from litigants, relatives, legislators,
and the community at large. The resulting pace and the con-
comitant focus on efficient processing are perhaps greater than
in any other of our trial courts. The Court regularly adjudicates
matters that may not be best resolved by adversary proceed-
ings. Preserving a family unit may.be a task better suited for
psychologists and social workers. It is not our function to
examine such’questions, but-the Family Courtfs goals and
responsibilities differing from those of other trial courts must
be considered in any review. As one member of the bench put
i, referring vo the possibility of the adoption of procedures
requiring: uniform treatment of all cases.before the Famxly
Court, “You cannot put children in boxes.”

The Court consists of thirteen judges of equal ]udxual
authority. The Chief Judge is the administrative head of the
Court. There is a Judicial Council composed of two Associate
Judges and the Chief Judge. There are also nine commissioners
and six masters. Administrative and operational staff assist the
many self-represented parties, attempting to resolve cases
through alternative dispute resolution methods, and prcparmg
unresolved cases for judicial scheduling. ’

Despite the 30% increase in filings over the last five years, the
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Court has been successtul in stabilizing the
number of pending cases through creative
judicial initiatives and operational modifica-
tions. Although the measures employed to
keep pace with the increasing workload have
been successful in moving cases through the
system, the Court and the constituencies
affected by its decisions have expressed the
need to examine current Court processes
and to determine (a) whether there are fur-
ther possible efficiencies and (b) whether
there is a need for operating procedures to
assist the Court in administering justice:

RESULTS OF INTERVIEWS
AND INFORMATION
GATHERING

Current Judicial Case Processing

System

Guiding Principles

The current system allows each judge
to decide how cases will be handled once
they reach the judgeis assignment list. One
underlying principle of a unified family

court is that one judge should handle all of

the matters related to a partcular family.
This “one judge/one family” principle
applied in the Family Court has served as a
model for courts across the nation. Courts
employing this model are perceived as
providing “a more efficient, less costly and
damaging, consistent and longer lasting
resolution of the problems presented.”
This approach is applied in Delaware
where a specialized knowledge of the fam-
ily is useful in fashioning relief. Contested
divorce, custody; visitadon, support, prop-
- erty division, and related matters benefit
greatly from this approach. On the other
hand, cases requiring singular-action on
the part of the Court, such as criminal and
delinquency trials, protection from abuse
proceedings, stipulations, and consents do
not require-an historical perspective and
can be processed more efficiently through

random assigniment. In between these two

-categories are cases of dependency and
“neglectresulting. in. foster care- placement.
.- These cases require swift. processing. The
~Family Court assigns a foster care-case to a
specific judge who ‘rémains with the case,

even though a different judge may handle :

other aspegts of thc famlly S hle

External qumrements
Cummal and delinquency. cases are
“subject. to Speedy. Trial Guidelines. The
‘PFA statute requires that all casés be
heard within thirty days. Bail review hear-
ings are required for detained defendants
..on the next Couit day following deten-
tion. Similar rcquncments exist for issu-
ing decisions in specified time peniods.

Case Processing before ]udmal
Assignment

Although the scope of the Commlttce S
work starts with judicial assignment, a gen-
eralized explanation of case processing
betore judicial assignment is helpful in
understanding the judges’ caseload. The
following explanation is will not apply to
every type of action in each county.

Every petition and motion is sent to
case processing upon filing. Summons
and service documents are prepared and
sent to cither the sheriff or a private

~ company for service of process. Upon

return of service of process, eligible cases
are sent to the mediation unit. Cases
ineligible or bypassing mediation are
sent to the judge assigried the file. If no
judge is assigned, FAMIS (the Courtis
automared system) selects the judge to
be assigned. Cases resolved in mediation
are signed by a judge, commissioner, or

master, depending upon the level of
judicial officer needed for the type of

case or action. In support cases, unsuc-
cesstul mediations are sent to case pro-
cessing for scheduling before a commis-
sioner or master. Cases ineligible or
unresolved at the commissioner or mas-
ter Jevel-are placed on a judge’s assign-
ment list. Motions and filings other than
petitions are docketed and sent directly
to assigned judges for action. Appli-
cations for expedited hearings are pro-
cessed on the day of filing, and decisions
on granting or denying them are made
within twenty-four hours. Criminal cases
are reviewed for eligibility for arbitration.
A case is scheduled for arraignmént upon
receipt. A criminal case manager sched-

ules each subsequent stage at the time of

appearance. Judges assign dates for wial,
sentencing, and amenability hearings.
The Committee cannot help but note
that the “intake” process could be materi-
ally improved by assigning legally trained
personnel (statt-attorneys, paralegals, etc.)
to review each filing when it is made.
Defects in paperwork can be noted and

- corrected early in the process. Further-

more, initial routing to arbitration, media-
tion, etc. may be enhanced if legally trained

. personnel make the initial decisions.

. Inferview Results
Judicial officers described how their
chambers process cases. However, none

expressed a confident understanding of

how his or her colleagues processed cases.
There is no consistent system for handling
a case once it is assigned. Not only do
judges have their own system, there is
very little sharing of system information
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among the judges. Likewise there is no
system for tracking cases with precision.
The systems now in place appears to be
neither accurate nor helpful in identifying
issues before they become problems.

The interviews also showed lack of
understanding of processing from filing
to judicial assignment. Concerns
emerged from each level of decision mak-
ing about the distinction between judges,
commissioners, and masters. Those inter-
viewed consistently recommended clearer
definition of duties, clearer demarcation
between levels of authority, and a clearer
system for measuring productivity.

Some common needs and recognized
deficiencies emerged from the interviews
and observations by Committee members,
including needs: (a) to better understand
processing throughout the Court; b) to
share successful techniques among
judges; ¢) for enhanced collegiality,
mentoring, and training; d) for better
definition of the distinction between
judges and. commissioners; €) for mea-
sures of productivity that consider the
complexities of the cases; f) for recogni-
tion that an efficient pace must be
accompanied by judicial quality-and an
opportunity for litigants to be heard; g)
for better screening at the earliest points
of processing and referral for dismissal,
where appropriate; h) for staff attorneys
to review and advise processing staff on
deficient filings; and i) for better and
more available information to reduce
the inefficiencies resulting from unin-
formed filings by pro se litigants. The
Committee also notes both that the
general pace of the Court is detrimental
to morale at all levels and that the skill
and efficiency levels among judicial offi-
cers vary considerably,

COMMITTEE
RECOMMENDATIONS
The Committee process and delibera-
tions made ‘clear that the best means to

‘achieve the goals of the Supreme Court
‘set forth-in Administrative Directive

Number-112 is by developing standards
for disposing of cases, guidelines on the
length of hearings, and procedural
changes. Established standards and
guidelines, whether internally promul-
gated or externally published, will bring
a degree of predictability to the process-
ing functions while preserving the deci-
sion-making autonomy of judges.

The Committee determined that the
diversity of Family Court jurisdiction pre-
cludes formal procedures for each matter
before the Court. Family Court has juiis-



diction- over juvenile and certain adult
crimes, custody of children, adoptions,
‘divorces, enjoining spouses from injuring
one another, etc. Relief ranges from incar-
" ceration to injunctions to money awards.
All of this is to be accomplished within the
“confines of the overarching statutory direc-
" tives to preserve the family structure if pos-
sible: To' develop rigid and uniform inter-
nal operating procedures for the Court
would require many sets of procedures for
the many different matters — a cumber-
some result at best. Instead, the
Committee believes  that the most impor-
tant aspect of the Court’s work from the
- litigants” perspective is rendering timely jus-
~ tice. "To build public trust and confidence
in the Court, the processes must be fair,
efficient; swift, and so perceived: Timing
- the process lends itself to standards. The
time to disposition and the various steps
along the way are subject to objective mea-
surement. Judges, lawyers, and litigants will
be able to determine if justice is being dis-
pensed promptly and fairly.

The establishment of standards for
disposing of cases without mandating the
methods for meeting them is consistent
with the diverse jurisdiction of Family
Court. Specialized methods and remedies
can be applied where desirable. Judges
will be free, and indeed encouraged, to
experiment and develop novel approach-
es. At the same time, the Committee
members thought it would be helpful to
provide judges with nonbinding guide-
lines on the length of hearings.

Before turning to standards and guide-
linies, we should note several other recom-
-mendations: The. Committee members
are convinced that the standards and
‘guidelines cannot be met without two,
and possibly four, additional judges. The
Committee recognize that increasing pro-
ductivity within a given court system by

-the addition of judges is generally the last
step taken. Before adding judges, we
- should see what can be done to increase
" the capacity of the system. We should
~ consider such options as the increased use
‘of alternative ‘dispute resolution. In
Family. Court, however, many matters are
resolved primarily. through mediation
" before requiring decision by commission-
ers or judges. Thus, it is: questionable
whether additional capacity can be
-achieved by the increased use of alterna-
tive dispute resolution. The Committee,
however, makes. one recommendation,
- the use of nonbinding arbitration.
'Adding more commissioners and
masters probably will not increase the
“capacity ‘of the system, since a farge

caseload does not appear to result in
delay at that level. The caseload that
requires a decision by a judge appears to
be at the point where delay in disposi-
tion results far too often.

~ The Committee has considered other
measures to increase the efliciency of Court
process. Adding staff attorneys and law
clerks might improve the efficiency of the
judges, and a number of the procedural
changes recommended here could have
the same effect. However, the Committee
has concluded that even with these efficien-
cies, the existing number of judges will be
unable to meet the recommended stan-
dards. Accordingly we recommend. that
two judges be added to the Court in 1999.
It is possible that two more judges will be
needed in the year 2000. A definitive deci-
sion on the latter issue should not be made
until two events occur and are evaluated.
First, the recommendations of the
Committee need to be put in place.
Secondly, there are a number of other
committees currently evaluating various
aspects of the Court. Their work needs to
be coordinated with ours. Undl all of the
resultant information is available, no final
decision on more than two additional
judges can be made.

Standards

Standards must be set at reasonable lev-
els. Judges are human beings of varied
experience and ability. Not all judges per-
form at the same level. Some arrive at deci-
sions more quickly than the hypothetical
“average” judge. However, quickness with-
out depth of analysis is not a laudable goal.
Some perform at the opposite end of the
spectrum — more slowly and deliberately.
Skill levels also vary significantly. In addi-
tion, we expect more from experienced
judges than from new judges. Thus the
standards have been set with the knowledge
that some judges will easily meet them, and
some will have difliculty in doing so. The
function of the standards is to provide
workable goals for all judges and to mea-
sure their success in reaching them.-

1. Scope of Standards

The four areas for the proposed stan-
dards are: (a)Class of cases appropriately
handled by judges, commissioners, and
masters; (b)Time from judicial assignment
to scheduling; (¢) Time from judicial
assignment to hearing date; and (d) Time
from hearing to issuance of final disposition.

In developing standards in these areas,

the factors are reasonableness, aggressive-
ness, and visibility. Reasonableness of time
standards can be approached from several
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points: what is reasonable (1) in the eyes

“of litigants and attorneys; (2) in light of

the number of cases and available
resources; and (3) in the interests of expe-
dient justice. It is likely that many of the
failed attempts in other jurisdictions to
develop workable standards suffered
under the difficulties of this analysis.
Administrative Directive 112 suggests a
balancing of these factors. What may
seem a reasonable time to a litigant for
bringing a case to resolution may be
impractical in view of the number of
pending cases. What may seem reasonable
in view of the high volume of cases may
not accord with a child’s best interests. -

Aggressiveness of standards is a policy
decision to be made at the highest level.
Standards must consider the broad range
of Family Court subject matter. Setting
standards that merely portray the current
state of affairs reduces their value in
improving the Court’s performance and
public respect for the Court. On the other
hand, too aggressive standards without suf-
ficient resources will have a negative effect,
decreasing the quality and efficiency of jus-
tice and reducing confidence in the system.
Unreasonable standards are gnaranteed
failures. The Committee intends the stan-
dards to reflect the complexity of case
types, and to inspire a higher quality of
expedient justice.

2. Standard for Cases Assigned to
Judges, Commissioners, and Masters

Determining the types of cases that
should be heard by judges, commission-
ers, and masters is a diflicult task. The use
of other judicial oflicers is an effective tool
for resolving cases, particularly in a juris-
diction with large numbers of filings.
Despite the highly effective use of alterna-
tive dispute resolution in custody, visita-
tion, and support matters, and arbitration
in delinquency cases, the Family Court is
still left with approximately 3,400 cases for
each judge. Clearly, if not for the referral
of cases to commissioners and masters, the
Family Court would drown in filings. At
the same time that commissioners and
muasters have made the cascload more
manageable, the use of these other judicial
officers raised some concern about the dis-
tinctions between the levels of hearing
officers. The Court has used commission-
ers and masters increasingly over the last
six years to keep the pending caseload
from rising, but the benefit achieved by
deploying other judicial officers has proba-
bly been maximized, and has reached the
point of diminishing returns. In light of
the increasing caseload and the stated
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- desire of the Court for better distinction
between judges, commissioners, and mas-
- ters, the Committee requested an analysis

of the types of cases that should be

-assigned to each level of judicial officer.

. Commissioners and masters are highly

effective in those cases requiring one-
time contact with the Court to resolve

matters of average complexity. In child

support cases, based primarily on the

Delaware Child Support Calculation
(Mclson) Formula, commissioners and

- masters have been able to handle the vast
.majority of filings. Commissioners and
~masters can also be effective in handling

interim matters that will be decided final-

ly by judges. They also effectively handle

interim visitation orders and procedural
motions. Finally, commissioners can be
used effectively in the criminal and delin-

" .quency. process to handle most misde-

meanor cases resulting in pleas or trials.
Judges are responsible for the entire
caseload of the Court, but in light of the
overwhelming number of filings, their
time should be devoted to cases requir-
ing the highest level of decision making
because of complex of subject matter,

- significant effect on the parties, and the
. seriousness of criminal /delinquent con-

duct. Litigants, legislators, and the com-

-munity at large expect that felony offens-

es will be decided and sentences deter-
mined by judges according to the impor-

_tance of an offense. By the same token,

judges should not be assigned to hear

i routmc mlsdcmeanoxs, more applOpll-

ately heard by commissioners.-Similarly,
parents. expect that the best interests of
their childrenis lives will be decided at

the highest level. Abused, neglected, and
.dependent children placed in foster care

deserve - permanent homes and rely on

judges to exercise their authority to that

end. The Committee’s recommendation

-on-the standard for cases assigned to

)udges, commissioners, and masters

-reflects the seriousness of an offense,
: ,complcxxty of SUb]CLt matter, llkcllhOOd
of appeal, and cxpeutanon of thc public.?

3. Standard for Tlme from Assngn-

i ment to Scheduling -

Domesnc relations . dxsputes are mher—

ntly stressful, Unable to agree on critical
-issues-in their lives, the parties go to
-court. (They-have often tried to reach a

compromise for months or years before

- doing so., Once filed, a case is subject to
-~ delays bcfoxc it reaches a judge. It may

have been sent to mediation and perhaps

- “’an interim-hearing.) The pames anxiety

concerning: time for judicial ‘action is

understandable. One common external
complaint ‘about the Family Court is the
amount of time it takes to schedule a case
and complaints are often heard about the
length of time necessary for final disposi-
tion. The Committee considered:the
three main temporal events in a lawsuit:
(a) the time necessary to schedule a hear-
ing; (b) the length of time before the
hearing; and (c) the length of time a mat-
ter is under submission.

Standards are proposed for each of
these timelines.®

Most civil cases proceed as planned and
standards can be reasonably stated and
applied on average. Therefore, the
Committee considered the progress of civil
cases. Judges have complete control over
the progress of civil cases before them.
Commissioners do not. The clerkis office
schedules their matters, and lengthy times
for disposition are generally not required.

4. Standard for Time from
Assignment to Hearing Date

This is a function of a number of vari-
ables, including case complexity, number
of parties, status of representation, avail-
ability of attorneys, number of cases
scheduled for trial, need for immediate
action, and priority relative to other cases.
This standard area, more than any other,
is resource dependent and will result
either in greater success if resources are
available or.intense frustration if they are
not. The assigned times balance the need
for immediate action, complexity of the
subject matter, and any intricacies related
to processing case. For example, termi-
nation of parental rights is one of the
most serious matters before the Court,
meriting :the most expeditious hearing.
However, the processing of a petition
requires notice, often by publication, that
can take up to 60 days. Termination cases
are placed in the Civil III category, sug-
gesting that most actions be heard within
90 days to cover the inherent problems
of due process.

5.Standard for Time from Heéring
Date to Issuance of Final Disposition
.- 'The final standard we recommend

addresses the time from hearing to dis-

position. Although the proposal recom-

~mends a decision within a certain num-

ber of days of submission, we expect that
submission will ordinarily occur with the
completion of the hearing. Statutes and
administrative directives set the time for

~ disposition of certain cases. At present,
only termination of parental rights cases

are required by statute to be decided no
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fater than 30 days after the final submis-
sion. Supreme Court Administrative
Directive Number 94 does not require a
decision by a certain date but does
require judges of the constitutional
courts and the Family Court to submit
lists of cases under advisement 90 days
or more along with explanatory com-
ments. The proposed standard is neces-
sarily shorter.than the reporting time
under Directive No. 94 as the Directive
anticipates that only exceptional cases
should extend 90 days or more.

From the litigant’s perspective, await-
ing the Court’s decision is one of the most
stressful aspects of litigation. Tp the extent
possible, judges should rule on matters as
soon as practical. If the case requires a
reserved decision, judges should consider
advising the parties when the final decision
may be expected, as well as any interim
orders or instructions to cover the period
between trial and final decision.

GUIDELINES FOR
APPLICATION OF
STANDARDS

For the proposed standards to suc-
ceed it will be necessary to consider: (1)
publication of the standards; (2) impact
on the current system; (3) required
resources; and (4) ability to monitor per-
tormance. The decision to publish will
affect the expectations of litigants and
attorneys as well as the final format of
the document. The standards will affect
the current system through a reassign-
ment of case types and imposition of
unified times for case processing. The
Committee members believe that the
timing envisioned by the standards will
ensure prompt justice. At the same time,
we recognize that these standards cannot
be imposed on the system as it presently
exists with the expectation of success. In
short, the Court does not currently have
the resources necessary to meet these
standards. Identifying the necessary
resources thus becomes an important
function. Finally, the ability of automat-
ed systems to track cases and compliance
under-the standards will be key.

Length of Hearings

Such a guideline could be useful both
to litigants and the Court. Knowing the
length of a typical hearing allows the par-
ties, especially pro se parties, and the
Court to plan presentations and sched-
ules. The guideline assists the Court in
determining the amount of courtroom
time required by the number of filings in
a given period. As with the standard for



‘hearing date, variation from the guide-
:‘lmc, in-cither d1rcctxon, hkcly will depend
-on such factors such as case complexity,
nccd for expert witnesses, status of repre-
- sentation; volume of evidence, coopera-
tion of the parties during discovery, and
.the need to interview. chlldrcn

Gmdehne for Lcngth
‘... of Hearings
Publication of Standards
Thc Committee' members believe that
thc standalds should be published. If
standards are disseminated beyond the
R Court, expectations will be raised particu-
larly among sclf—replcsented litigants. But
'pubhcauon should increase public trust
‘and confidence by lcttmg litigants know
that the Court is working towards specif-
ic goals. Equality, fairness, and integrity
. should be enhanced as some additional
consistency in the process is made known
-to the litigants and actorneys.

Impact on the Current System
Standards for case type assignment,
“time from judicial assignment-to schedul-
‘ing, and time from submission to decision
may be imposed upon the current system
‘with favorable results. Standards for time
from assignment to hearing date and
guidelines for hearing times are not feasi-

ble without additional judges and staff.
- The: aggncssxvc standard for issuing
deusmns is a reflection of the current pro-
+Cess in most ]udlual chambers. The stan-
~dards for:masters’ orders have been in
“place since OLtObCI‘ 1992: Since their ini-
tiation in January 1994, statutory require-
‘ments for protection from abuse cases
\gf»have been met by commissioners without
.exception; In general, judges comply with
the statutory requirements for- termina-
tion of parental rights cases as well as the
"-Chief Justice’s reporting requirément.
Enforcing the standard for final disposi-

s tions will bcncﬁt the ‘public more than it -
: ;-;wxll mconvcmemc the Court.

“'The remaining standard for time from

o < »aSSJgnmcnt to hearing date and the guide-
“line on length of hearing are not feasible

because of the current case:backlog. As a

i . result of the shorrag,e of judges, the hear-

ing dates are far beyond the standard we
- propose. The volume of cases at present is
0 great that it will never be met with cur-
~rent staffing at all levels. Likewise, the

length of hearings is dependenit upon- the
- time available and the increasing complex-
ity 1esultmg from the inherent delays in
. bringing the case to court. Reasonable
~standards:will require resources not

presently available to the Court:

Impact on the Current SystemThe
standards developed in each area individu-
ally impact-on the current system.
Standards for case type. assignment, time
from judicial assignment to scheduling,
and time from submission to decision may
be imposed upon the current system with
positive results. Standards for time from
assignment to hearing date and guidelines
for hearing times are not feasible prior to
an intusion of additional judicial resources
and staff related to the judicial unit.
Clarification of the case types assigned to
judges, commissioners, and- masters will
involve some shifting of workload among
the levels of judicial officers. At present, the
assignment of case types varies from cournty
to county, in part due to differences in
judicial staffing and types of filings. Kent

County and Sussex County have fewer:

judges available for cases but have greater
flexibility in use of the commissioners as all
of the prior masters have been appointed as
commissioners. New Castle County has a
greater number of judicial officers but is
limited in their use until all of the masters
have been confirmed as commissioners.
Applying the standard immediately will
shift all felonies, dependency, neglect,
guardianship, and foster care cases to
judges. In exchange, the commissioners
would have to handle all misdemeanor
crimes and delinquencies, as well as hearing
the first leg of all petitions for a rule to
show cause.The standard for time from
assignment to scheduling could be imple-
mented with some minor modifications to
the present procedure. In fact, the amount
of time currently spent scheduling is con-
sistent with the standard: The difference
between the current practice and the
implemented standard would be the point
at which the scheduling process starts. For
instance, some judges identity a date for a
case within a day of assignment even
though the trial date is months in advance.

_Other judges do not send notice of a date
- until approximately 60 days prior to the

hearing.  Proponents of the former

- approach believe that:the: litigant should
know the date as soon as possible.

Advocates of the latter procedure believe
the notice closer to the hearing date will
reduce the chances of losing the notice and
tailing to appear.. The proposed standard
suggests that eatlier notice of an assigned
date assists both the litigants and the
Family Court.The aggressive standard for
issuing decisions is a reflection of the cur-
rent process in most judicial chambers. The
standards for masters” orders have been in
place since October 1992. Statutory
requirements for protection from abuse
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~cases have been met without exception by
. commissioners since their initiation in
January 1994. Judges, in general, comply
" with the statutory requirements for termi-

nation of parental rights cases as well as the
Chief Justice’s reporting requirement.
Implementing the standard for final dispo-
sitions will have more external positive
impact than internal detrimental im-
pact.The remaining standard for time from
assignment to hearing date and the guide-
line on length of hearing are not feasible in
the current system due to the current back-
log of cases. As a result of the shortage of
judges to handle the 58,000 annual cases,
the hearing dates are far beyond the rea-
sonable standard proposed by the
Committee. The volume of cases reaching
ajudge at present is so great that the stan-
dards will never be met with the current
staffing at all levels of the Family Court.
Likewise, the length of hearings is depen-
dent upon the time available and the
increasing complexity resulting from the
inherent delays in bringing‘the case into
Family Court. Reasonable standards will
require reasonable resources that are not
presently available to the Family Court.

Resources Required to
Meet Standards

After the proposed standards criteria
were circulated for comments, the
Committee requested and received statisti-
cal informatdon from the Family Court
Administration and the Family Court and
Court of Common Pleas Study Com-
mittee chaired by Henry N. Herndon, Jr.,
Esq. The Committee’s analysis suggests
that reasonable standards and guidelines
can. not be met with the current comple-
ment of judges. Using the statistics gener-
ated by the weighted cascload study, there
is an estimated need for between four or
five additional judges to enforce the pro-

" posed standards. The need is greatest in

Kent and Sussex' Counties where court-
room time per judge is approximately
165% of capacity. New Castle County has a
less severe overload of 132% in a realigned
civil division. The monthly shortage totals
437.13 hours, or 4.5 judges. To achieve
the increased efficiencies of the recommen-
dations by the Committee, four additional
judges will be needed. However, this esti-
mate cannot be regarded as conclusive.
There are several other concurrent studies
of various aspects of the Family Court
underway: They have the common goal of
speeding the process without impairing the
quality of justice. A final assessment of the
need for additional judges cannot be made
until all of the reports are collated and the




cumulative results known: Howevet, the
- Committee ‘are convinced that at least two
addmonal )udgcs are needed and will
assume, undl it-is shown ‘otherwise,’ that
: ultlmatcly four w1ll be ncedcd

Invcntory of Pcndmg Cases
- The Committee was unable'to deter-
‘mine the exact number of pending cases
before Family Court judges (as opposed
to those pending before all judicial offi-
cers): The reports maintained by the
State do ‘not separate the cases into
groups listed by the responsible judicial
officer. Certain assumptions,- however,
may be applied to’ generate estimates of

the number of cases pcndmg before

judges or commissioners. Although this
is less precise; this mcthodology was the
only one available to the Commxttcc

Ablhty to Monitor Performance
" Standards without evaluation are of lit-
tle use: Their effectiveness depends on
accurate reporting systems. The current
ability of the Court to monitor perfor-
mance under the standards is severely
hampered by the lack of sophisticated
automation. Systems must be created or

updated to provide reliable information of

progress under the standards. Automated
reporting is essential to the success of the
standards. Manual reporting would

require additional administrative duties of

» ]udgcs already w01kmg bcyond capacxty

Subcommzttee Recommendutwm

The Committee -appointed four subcom-
. mittees to study these specialized areas: (1)
‘motion practicé;. (2) pretrial and diversion
“-techniques; (3) emergency applications and
"FAMIS modlhuatlons, and (4) orders, pub-
lication; and reporting. The Committee
-adopts their recommendations as follows:

" Motion Practice .
“vThe subcommxttec studlcd the rou-
" tine" motion day, cmergency motions,

“~and motion processing. The subcommit-. -
. tee. bclxcvcd there was no problcm with

~the way the Court handles interim
*'motions. The:subcommittee were unable

.- to conclude that'a motion day would be
‘ .--bcnchmal The: Commlttec recommends;

howcver, that the Court consider’ thc
poss;bxllty from txmc to umc

Pretrxal and D1ver31on Techniques
This second subcommittee studied pre-
\mal hearings, alternative dispute resolu-

~tion, and other procedures that could be

streamlined. Pretrial hearings conducted in
~Imany- cases, most frequently in’property

 division cases, narrow issues, identify areas

of agreemient, set hearing schedules, and

‘resolve discovery issues. The subcommit-
tee found a significant problem with the

16c:disclosure form. The information
requested is not well organized and is not

“calculated to lead to settlement or trial.

The :subcommittee recommends that top
priority be given to reorganizing the form
and that a copy of the form be given to
each pro se litigant at the divorce hearing
or sent with the divorce decree.

" The subcommittee found that discov-
ery is not being completed before pretrial
conferences, which therefore are not as

“useful as they could be and not as likely to

lead to settlement. The subcommittee rec-
ommends that discovery be completed
before pretrial conferences, barring good

‘cause for noncompletion. Severe sanctions

should follow failure to provide discovery.
The subcommittee recommends that
judges require four way meetings of liti-
gants and their attorneys. The schedul-
ing should occur at pretrial conference,
which is usually held a few months
before trial. If there is a good reason why
such a meeting should not be held, this
should be resolved at pretrial conference.
Pretrial conferences are used exclusively
in property division matters. Judges use
widely varying procedures in their pretrial
conferences. Most lawyers practicing in the

- Family Court feel very strongly that there
~:should be consistency in pretrial confer-

ences, which would go a long way toward

- making attorneys aware of what is expected

of them at the conference and enforcing
the open, full disclosure of all matters nec-

“essary to property division. The subcom-
* mittee recommend that the judges develop

one procedure to be followed for a pretrial
conferénce, making clear what is expected
in discovery, attempts at settlement, and
any ‘written stipulations and other docu-
ments expected from attorneys. The sub-

‘committee recommend that the Court
* appoint a committee of judges and Iawycrs

to make pretrial procedure consistent.
--A document called “the. 52d filing” to
bé filed-by each party no latet: than seven

‘days before trial, states the positions liti-
“gants will take at trial and authority there-
" for. Some lawyers believe that there should
“ be a form for these filings to' make them

consistent. Since many cases are lmgated
70 se,:a form would give litigants a form to

- bring their issues: before the Court before

wial and perhaps help in settling cases with-
out full-blown trial. The subcommittee

“recommends that such a form be created

and given out at the pretrial conference. A

brief explanation of how to complete the
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form should be available for pro se litigants.

Another way to lighten the caseload -
of the Family Court would be to elimi-
nate the uncontested divorce hearings.
Bills have: been introduced in the
General Assembly but have never passed.
Legislators seem to think that eliminat-
ing the hearing will just make divorce
easier but this has no bearing on the ease
of divorce. The hearing typically lasts
three minutes, and one of the parties —
the only party that must attend fi simply
parrots the petition. Since there is no
contest, there is nothing to decide.
There is already precedent for ho hearing
in uncontested TPR and in adoption
cases. Eliminating the hearing will free
one half-day a week of a master’s court
schedule. The subcommittee recom-
mend that a bill be introduced to elimi-
nate hearings in an uncontested divorces.
The Delaware State Bar Association
should support such a bill, use its lobby-
ist to fight for passage, and solicit sup-
port from the Family Law Commission.

The subcommittee recommends that a
child support modification request be in
the form of a motion, not a petition. The
motion would be scheduled for motion
day if one is established by the Court.
Each attorney should be required to pre-
sent a version of the Melson Formula
(Delaware’s child support formula). Often
one attorney proposes a support figure
not far from that calculated by the other.
If the attorneys cannot agree and a
judge’s decision is required, the motion
judge could review the calculations, hear
argument, and decide at once.

Qualified domestic relations orders
(“QDROs”) compel the division of the
marital portion of a pension between the
ex-spouses when the pensioned ex-spouse
retires. Since QDROs are almost uni-
formly divided 50/50 as to the marital
portion, all judges should require that
proposed QDROs be filed early in the
pretrial process. Lawyers would like this
requirement becatise, after all ancillary

“matters have been resolved they are often

still trying to get the attorney representing
the other party to respond to the QDRO
draft. This can keep cases open for years,

~with the result that motions have to be

filed for court intervention long after a
case has been decided. The subcommittee
recommends that all' QDRO drafts be
presented at the pretrial conference,
absent good cause. Failure to present the
QDROs without good cause should
result in sanctions agasnst the attorney.

In termination of parental rights cases,
a social report giving background infor-



" ‘mation on the birth parcnts must always
be filed with the Court. If it appears that
litigants will not be able to pay coutt fees,
in forma pauperis forms ‘should’ be
attached to the hearing notices. Cur-
rently; this determination is made at the
first hearing, thus necessitating a second
hearing. Only one hearing should be nec-
‘essary. The subcommittee recommend
that whenever it is possible to know a liti-
gant’s likely. ability to pay court costs i
forma panperis forms be attached to the
hearing notices to expedite adjudication.
There is no consistent process in
Family Court arraignments and’ case
reviews. Adopting consistent methods
would make the process more efficient.
There could also be a better screening
process to preclude unnecessary arraign-
ments. If the proper form were sent and
a plea of “not guilty” entered, there
would be no need for an arraignment.
Only a guilty plea would require a defen-
dant to appear for the arraignment.
Under Family Court rules arbitration
is voluntary and arbitration decisions
binding. The subcommittee makes spe-
cific recommendations on civil arbitra-
tion. Lawyers are reluctant to arbitrate
because of the uncertainty of decisions
and the lack of ways to correct poor deci-
sions. Several family law attorneys feel
that at the pretrial conference, when all
discovery has been completed, a judge
should have the option’ of mandating
nonbinding arbitration. As in Superior
Court, it is likely. that many cases would
be resolved at arbitration. Another sug-
gestion is that there be a special master
for. thé most complex, high asset cases.
This is done-in Pennsylvania.“These cases
take three or four or five days and over-
whelm a judge’s calendar. A private attor-
- ney.could be appointed as special master,
chosen from a list of highly qualified fam-
ily law’practitioners with accounting and
business expertise, as well ‘as-vast experi-
“ence litigating in Family Court::In

: Pennsylvania a large hourly fee is paid® o
- the special master. “This could be done in -
. ‘Delaware ‘as well. The fee would be paid

by one or both of the lmgants depend-
ing on the financial circumstances; and
would be assessed as part of the. specxal
master’s findings. Exception to the report
of the special master could be taken (as is

done in Chancery), and then the matter .

would be assigned to a judge. The sub-
committe¢ recommend that the: arbitra-
tion rules be changed as soon as possible
to -make arbitration ‘nonbinding.
Thereafter, the subcommittee would rec-

. ommend that at pretrial conference,

; }udges order non-complex, low asset.
cases to atbitration t to be concluded with-
‘in a fixed time before a trial, if any; is
'scheduled. The use of special masters
_should also be considered.

Further Committee Recommendations

Felonies Handled Exclusively by Judges
The highest level of -authority is

requxrcd to decide both the adjudication

‘and disposition of juveniles charged with

felonies. Adult defendants charged with

‘felonies are indicted and tried by jury.

Although juveniles do not have a consti-
tutional right to a jury trial and are not
indicted, feloni¢s committed by juveniles
ar¢ no less serious than those committed

‘by:adults. Juveniles face serious sanc-
tions; and the consequences of their acts
potentially subject them to a substantial
‘deprivation of liberty. From the perspec-

tive of the victim and community, it is
important that the Court treat these
oftenses with due seriousness.

Clear Delineation between Judges and
Other Judicial Officers

" The valuable role played by commis-
sioners and masters in the disposition of
the staggering Family' Court caseload
cannot be overstated. Use of these judi-
cial officers has enabled the Court to
keep the pending caseload relatively con-
stant when filings have increased 30%.
The heightened processing standards for

- these judicial officers and the broad pow-

ers granted by statute make the Family
Court cominissioners a reliable and flexi-

ble resource. The low rate of appeals and

quality of decision making support the
continued extensive use of commissioners
and masters. These successes notwith-

standing, interviews with judges, com-

missioners, and masters, and the input

~provided by Committee members, show

a need for clear delineation between
judges and.the other judicial officers.
This can be accomplished by differentiat-

‘ing assignments of case types to each
level of judicial officer, In making distinc-

tions between the types of cases assigned
to judges and commissioners and making

‘clear the appellate role of the judge in
-relation ‘to commissioners and masters,

the public will recognize that the com-
missioners and mastérs hear cases for

)udges, and not in place of them.

]udlcxal Collaboration in Admm:strauve

TFunctions

The judges should and must drive thc
philosophy, policy, and processes of the
Court. They should speak with one voice
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on behalf of the Court, There is a need

for collaboration among the judges to

reach consensus whenever possible and
to provide the administrative judge the
necessary information to choose a course
of action consistent therewith.

Second, and perhaps more important,
independence means that each judge is
responsible for continual monitoring of
the administrative functions of the Court.
Each judge should feel that it is part of his
or her “job description” to review the
functions of the Court and to bring to the
attention of the Chief Judge and the
judges collectively suggestions for
improvement. It is also worth noting that
while this report encourages autonomy
and individual actions by the judge to
meet the standards, the report does not
ignore the fact that Delaware is a state of
three counties with different wants and
needs. What works in New Castle County
may not in Kent or Sussex and vice versa.
Certainly it helps practitioners and
statewide agencies to have uniform proce-
dures statewide where possible. At the
same time, novel approaches may be best
tried at the county level. The key to suc-
cess is to make sure that different proce-
dures are adopted for sound reasons and
are well publicized. Absent a unified ap-
proach from the judges, the Family Court
will lack singularity of purpose resulting in
confusion among Court staff, inconsistency
for the bar, and decreased public trust and
contfidence from the litgants.

Statewide Judges Meetings and

Self-Education

The interview process revealed a variety
of innovative techniques used by judges in
handling cases but a lack of knowledge
among the judges of the successful tech-
niques employed by their colleagues. This
report emphasizes the need for innovation
but the question remains: Of what benefit

is innovation if the results are not shared?
-Family Court judges have statewide meet-

ings ten times a year. We-recommend that
the judges devote every othér meeting to
self-education. Judges could present their
ibest practicel in a particular area of case
management. Formal educational pro-
grams on substantive areas of the law, as
well as child and family matters, should be
presented two to three times per year,

Law Clerks

The effective use of law clerks, pamc-
ularly in the cases with pro se litigants,
could screen pending matters to identify
issues, procedural defects, and other
nondispositive matters presently consum-
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ing an inordinate amount of judicial time

“better spent in the courtroom. ‘Moreover,
‘domestic relations law requires time- con-

summg tesearch on infrequently raised
legal issues. Two Family: Court judges
currently share one law clerk; leaving one
judge without assistance: half the: time.
The Commitiee recommend that €ach
judge be assigned a full-time law clerk. -

Further Study on the Non-Judicial
Functions of Family Court Judges
One of the stated tasks for the Com-
mittee was to “include in jts report rec-
ommendations with respect to the reten-
tion of nonjudicial functions within the

~Family Court or the transfer of such

functions to other entities.” As noted,
there is an inherent conflict i in the con-
struct of family courts between the tradi-
tional court functions and the social ser-
vice functions generally assumed to fall
within the responsibility of the Court.
The Family Court statutory mission, “to
provide for each person coming under.its
jurisdiction, such control, care, and
treatment as will best serve the interests
of the public, the family, and the offend-
” reflects this conflicting philosophy.
Since 1992, the judges of the Family
Court have made a concerted effort to
shift the role as a dual. court and social
service agency to. a primary role as a
court.while maintaining a “social con-
science” as a gatekeeper of ordered ser-

vices. The Family Court has established -

collaborative relationships with State
agencies and private providers to ensure
that the orders of the Court aré¢ clear
and to provide feedback to the judges
on the effectiveness- of the ‘treatment

_programs. Aside from court-ordered
- treatment, -statutes,

such as the
Protection from Abuse Act, contain
statutory mandates to provide assistance
to litigants not provided in other courts.
An extraordinarily high number. of the

‘parties who appear in the Court are’'not.’
.rcpresentcd by . counsel and therefore’
' require assistance, which'is otten provnd--
- “ed by the Court personncl i
“We believe that serious consideration
nccds to.:be' given: to detcrmmmgf .
s .ththcr famﬂy matters, custody,. visita--
, ‘.‘inon -erc;; are’ bcst dccxded in.a court. sys- :
o tem.or by socxal agcncres Trymg to:con-
~tinue the two and- Lallmg the result a

LOLll't may not be the best way to provide

-assistance to: those who need it. Perhaps

the: time has come for society to evaluate

‘thc proper functlons of courts and social
“-agencies in the family setting — a task
beyond the reach of this Commxttce

Implementatxon Planning -
Putting in place the standards and rec-

rvommendauons of this report will require
the joint. efforts of all three branches of .

govemmcnt Addmonal )udges and relat-
ed staﬁ' will rcqulre courtroom and office

space, cqulpment training; and case pro-
.cessing support. -‘Many of the standards

are interdependent; such as the standard
for time from assignment to hearing date

.and the.recommendation for additional

judges. The Committee recommend that
the Family Court develop a proposed
schedule that would apply the standards
no sooner than July 1, 2000: In the
interim, the Committee recommends

that the Family Court: coordinate the
results of the various studies of the Court

that are underway; develop promptly a
master plan for Court improvement that
adopts and integrates the best features of
the various studies; and develop, in con-
junction with the Supreme Court, a mas-
ter plan to establish promptly the
changes that do not need the assistance

‘of the Executive and Legislative branch-

es of government.
The Committee envisions its recom-
mendations (without reference to the

‘results of other studies) bein place in the

year 2000. As noted, the Committee
believes four additional judges will be
necessary by 2000 in order to ensure the

timely dispensation of justice. However,
~four judges in 2000 would not make the

standards effective unless the existing
schedulmg problems are dealt with.
- The Committee theréfore recom-

‘mends. the immediate. addition’ of two

judges to assure adequate preparation for

.implementing the standards. These

judges should be available as early in
1999 as is possible to reduce the current
backlog before applying the proposed

standards, followed by two additional
“judges in 2000, or such number as con-
. tinuing statistical analysis- rcqulrcs to

make the standards work. -
“'The specmc tasks cnumerated in the

.Admlmstranvc Dxrectxve mcludc

Revxcwmg and - recommcndmg

‘changes to the pohcnes, pragtlccs and

standards used by judicial officers in the

- management. and dlsposmon of matters -
f‘assngned to thcm ‘

Preparmg a_sét. - of Ihtcmal Operatmg

Procedures: designed ‘to promote and

improve the delivery by the Family Court
of the highest quality of justice to the cit-
izens of the State of Delaware in as expe-
»dmous and uniform a manner as feasible;
Recommending the retention of non-
Judmal functlons thhm the Family
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Court or the transfer of such functions
to other entities;

- Filing preliminary and final reports with
the’ Chief Justice of the Supreme Court
and the Chief Judge of the Family Court.

~Additionally, the Administrative
Directive notes that the experience
gained in the process of developing
internal operating procedures for the
Family Court may be considered in eval-
uating the benefits of proceeding with
similar eftorts in other trial courts.

. Masters, selected by the Chief Judge,
serve at his pleasure. Cases decided by
masters may be tried de novo before a
Judge. Masters are not permitted to
incarcerate adults or detain juveniles.
Nevertheless, masters finally resolve
approximately 95% of cases referred by
judges. Commissioners, unlike judges,
although appointed by the Governor
and confirmed by the Senate, are not
recommended by the Judicial Nom-
inating Committee. The nomination and
confirmation process by the executive
and legislative branches give commis-
sioners the authority to incarcerate and
detain defendants, thereby increasing the
flexibility of their use. Commissioners’
decisions are subject to a review on the
record by a Family Court Judge.
Commissioners have a higher final reso-
lution rate than masters as because of the
requirement that objections be stated

-with particularity. Litigants benefit from
-the use of commissioners and masters, as

cases are brought to trial in significantly
less time, and appealing decisions is less
costly in most cases.

The above recommendation does
not represent-a major change, as most
cases are handed presently by the
appropriate judicial officer. One rec-
ommended innovation involves peti-
tions for rules to show cause. These
generally institute proceedings and thus
have a wide range of complexity requir-

" ing different levels of authority for reso-

lution. Significant progress has been
noted in other jurisdictions by employ-
ing a’two- level ‘approach: all rules to
show cause are heard in the first
instance by a commissioner or master

shortly after filing, who resolves techni-

cal violations and undisputed allega-
tions, ordering minor remedial relief;

cases with substantial factual disputes

and those requiring substantial sanc-
tions are sent to the assigned judge.
Reducing the number of actions reach-
ing the judge will allow for more expe-
ditious and effective entorccmcnt of
court orders.



Another committee is rcvncwmg these -

procedures.

Standards for schedulmg in criminal |

and- delinquency cases have not been a
problem for any court in Delaware.
Generally, a defendant knows .of the
next court date at each appearance.

Criminal cases are heard by either a

judge or a commissioner and are sched-

uled by the clerk's office on the valid

assumption that most will result in plea -

agreements. Therefore, only a small per-
centage require lenigthy trials, For this
reason, as many as 20 or 30 criminal

cases can be scheduled for the same

morning or afternoon. In the event an
assigned judge or commissioner is in
trial, other hearing officers in the at-risk
division are asked to take pleas.

The guideline as applied to any-indi-
vidual case must be tlexible. As applied to
the entire caseload, the guideline should
reflect the average of cases that require
more ot less time than the stated goal.

The guidelines were developed by

asking Family Court judges to estimate
the amount of in-court time required to
hear each type of case. The results were
calculated to determine the mean,
median, and mode for each category.
The calculated result was adjusted to
include various preliminary stages that
regularly occur in a particular type of
case. A final word about the guidelines
for the length of a hearing — the
guidelines are nothing more and noth-
ing less than that. Many hearings are
unique, and flexibility is desirable.
Judges will be expected to meet the
standards for deciding cases. So as not
to. destroy individuality and to encour-
age experimentation, the Committee
have left it to each Judge to devise the
means to meet the standards. *

FOOTNOTE&

I/ The'specific tasks t.numcratcd in thc-

Administrative Directive include: :
*Reviewing and recommeénding changcs

tothic policics, practices, and standards used by -

')udxu‘\l officers in the management and dlSpOSl-
tion of matters assu,ncd to themy

* Preparing a‘sct of Intunal Opc,ratmg
Procedures designed to promote and improve the
delivery by the Family Court of the highest quali-

ty: of justice to the citizens of the Statd of

Dclaware in“as espeditious and uniform a manner
as feasible;

. Rccommcndmg, gy the retention of Q()n]udlcml
functions within the Family Court or the transfer
of such finctions to other entitics;

'» Filing preliminary dnd final reports with the

Chief Justice of the Supreme Court and the Chicf

Judge of the Family Court.
Additionally, the: Administrative DII‘LCUVC NOKES .

.

‘husiness valuations

forensic accountmg

expert opinions
financial litigation consulting
expért witness testimony

Please call us to discuss any cases or matters where you
feel you could possibly use our assistance.

302.652.4194

CDNSULTING L L C.

29 Hill Road, Bancrof Mills, Wllmlngton DE 19806
Fax 302.656,9846 / e-mail horiy@ orty.com
: Web sute www.horty.com

If you need a financial partner, /7]
‘pull up a chair.

Private Bankmg for Attomeys :

Investment Management
Custom Commerical Lendmg

CHRISTIANA [{B%

Delaware Banking...

the way it used to be.
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Steven F. Cahill, PG Rali)h B. DoWh‘ard, Jr., CPSS" -
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that the experience gained in teh process of develop-

* | ing internal operating procedures for the Family
Court may be considered in evaluating the benefits of

procccdmg with similar efforts in other trial courts.
*2. Masters, selected by the Chief Judge,
serve at his plcasurc Cases decided y masters

may be’tried de novo before a Judge. Masters

are not permitted to incarcerated adults or
detain juveniles. Nevertheless, masters finally
resolve approximately 95% of cases referred by
judges. Commissioners, unlike judges, although

Aappointed by the Governor and confirmed by

the Senate, are not recommended by the Judicial
Nominating Committce. The nomination and
confirmation process by the exccutive and leg-
islative branches give commissioners the authori-
ty to incarcerate and detain defendants, thereby
increasing the flexibility of the use. Com-

‘missioners’ decisions are subject to a review on

the record by a Familly Court Judge. Com-
missioners have a higher final resolution rate
than masters as because of the requirement that
objections be stated with particularity. Litigants
benefit from the use of commissioners and mas-
ters, as cases are brought to trial in signiﬁcam]y
less time, and appcalmg decisions is less costly in
most casces.

3. The above tecommendation daes not repre-
sent a major change, as most cascs are handled
presently by the appropriate judicial officer. One
recommended innovation involves petitions for
rules to show cause. These gencrally institute pro-
ceedings and thus have a wide range of complexity
requiring different levels of authority for resofu-
tion. Significant progress has béen noted in other
jurisdictions by employing a two-level aproach: all
rules to show causce arc heard in the firse instance
by a commissioner or master shortly after filing,
who resolves technical violations and undisputed
allegations, ordering minor remedial relief; cases
with substantal factural disputes and those requir--
ing substantial sanctions arc sent to the assigned
judge. Reducing the number of actions reaching
the judgé will allow for.more expeditious and
cffective enforcement of court orders.

* 4. Another committee is reviewing these pro-
cedures.

5. Standards for schuiuhmj in criminal and
delinquency cases have not been a problem for

‘any court in Delaware. Generally, a defendant

knows of the nex court date at cach appearance.
Criminal cascs are heard by either a judge ora
commissioner and are scheduled by the clerk’s
office on the valid assumption that most will
result i plea agreements. Therefore, only a 'smalt
percentage require lengthy trials. For this reason,
as many as 20 or 30 criminal cases can be sched-
uled for-the same moming or afternoon. In the
event an assigned judge or commissioner is in
trial, other hearing officers in thc at-tisk division
arc asked to take pleas,

6. The guideline as apphcd to any individual case
must be flexible.- As applicd to the entire: cascload,
the guideline shotld reflect the average of cases that
qulurc more of less ime than the stated goal:

The guidelines were developed. by askmg
Family Court judges to estimate.the amountof in-
court time required to hear cach type of case. The
results were calelated to determine the mean,
median; and mode¢ for ¢ach category. The caleu’
fated result was adjusted to include various pre-
liminary stages that regularly occur in aparticular
type of case. A final word about the guidelines for
the fength of a hearing — the guidelines are
nothing more and nothing less than that. Many
hearings are unique, and flexibility is desirable.
Judges will be expected to meet the standards for
deciding cases. So as not to destry individuality
and to encourage experimentation, the
Committee have {cft it to cach Judge to devise
the means to meet the standards. -
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Janet Atkinson
Susan F. Paikin'

THE FEDERAL PARENT
LOCATOR SERVICE: A
POWERFUL DISCOVERY TOOL

Introduction

he Child Support Enforcement Program is a
federal, state, and local partnership established
by Congress under Title IV-D of the Social
Security Act in 1975 to collect child support
payments on behalf of children in single-par-
ent families. Hence, the short-hand denomi-
nation “IV-D” program.? State and federal
legislation establishes the basic framework
while courts, state, and federal offices of child
support enforcement and other public agen-
cies work to fulfill legislative mandates and
serve the needs of America’s children.

Some federal requirements and resources

-pertain specifically to cases where the Delaware Division of

-Child Support Enforcement (DCSE) is providing services to
“an individual. Others; such as presumptive child support
- guidelines, universal income withholding, and the State Case
“Registry requirements,-apply to-all child support orders.
Members of the Delaware Bar should be familiar with the
scope and operation of DCSE’s paternity and support
enforcement authority and responsibility. What is less well
understood is the Division’s locating resources — as well as
when and how the private bar can get this information.

What is the Federal Parent
Locator Service?
" The federal Office of Child Support Enforcement (OCSE)
" is'dedicated to ensuring that America’s children receive finan-
cial and emotional support from both parents. Absence of a
parent is the leading cause of poverty among children,’ and is

increasingly correlated to the likelihood that children will
have emotional and behavioral problems, drop out of school,
and be in trouble with the law.* In a majority. of divorces,
custodial parents face a serious financial crisis, while the non-
custodial parent’s lifestyle improves markedly.S Many noncus-
todial parents eventually lose contact with their children.
Collecting support or enforcing a custody order can be
difficult when parents and children live in the same state,
The difficulty increases exponentially when the noncustodial
parent and the child live in different states. Approximately
34% of child support cases involve a parent who lives outside
the child’s home state, but account for only 8% of collec-
tions.® Establishing and enforcing child support; custody,

and visitation orders across state lines is often challcngmg, v

time consuming, and prohibitively expensive.

As every lawyer knows, locating the noncustodial’ parent, :

is essential to child support enforcement. The Federal Parent
Locator Service (FPLS) was envisioned from the bcgmnmg
of the IV-D program as a critical tool'in this task.: An origi-
nal component of the IV-D program, the FPLS was estab-
lished to provide address and Social Security Number, (SSN)
information to state and local child support enforcement
agencies to locate noncustodial parents. state IV-D agency.
OCSE then accessed its external locatmg sources to search
for the requested information.

While an important resource from the outset, the infor-
mation was slow to be received and frequently outdated. As
part of Congress’ strategy to reduce poverty for children in
single parent families through better child support enforce-

‘ment, the Personal Responsibility and Work Opportunity

Reconciliation Act of 1996 7 (PRWORA; generally referred
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to as “Welfare Reform™) dramatically
expanded the scope and utility of the
FPLS, and extended access to courts,
private litigants, and private attorneys.?

The expanded Federal Parent

Locator Service (FPLS), is a

computerized, national location

network operated by the federal

Office of Child Support

Enforcement (OCSE), which

now includes the National

Directory of New Hires

(NDNH) and the Federal Case

Registry (FCR). The NDNH is

a central repository of wage and

employment data from the State

Directories of New Hires, State

Employment Security Agencies

(SESA), and Federal Agencies. It

has operated since October 1,

1997. The FCR is a national

database that contains every

Statefs IV-D cases. The FCR

also contains each State’s non-

IV-D orders that are established

or modified on or after October

1,1998.

The FPLS is also linked to databases,
maintained by State Parent Locator
Services (SPLS) and federal agencies,
such as the Social Security Admin-
istration, the Internal Revenue Service,
the Department of Defense, and the
Department of Veterans Affairs.’

This powerful new tool improves
child support enforcement, increasing
financial support to children and sup-
porting the self-sufficiency of the cus-
todial parent.

Attorneys can use FPLS data to help
locate non-custodial parents, their
employers and their assets, to uncover
information on the non-custodial par-
ent’s wages and employment- benefits,
and to identify other cases involving the
same participants, including duplicate
child support orders. The FPLS can also
‘help in finding parents and children,
who are involved in custody and visita-

-tion cases, in.recovering missing chil-:
dren in cases of parental kidnapping,"-
vand-in_tracking down: those, who may .

have parental rights to chlldren of foster
. care and adoption proceedings. -

.. The National
" Directory of New
- Hires and Federal
 Case Registry
) The National Directory of New
Hires (NDNH) and the Federal Case
" Registry (FCR) are key to PRWORA’s
child support enforcément provisions.

The NDNH, a national employment
information database, receives up-to-
date information on newly hired
employees from all the states and feder-
al agencies, along with other state and
federal employment information. The
FPLS matches this data against the
FCR and “locate requests” submitted
by the states. When there is a match,
the FPLS provides information to the
requesting state, if release is not pre-
cluded by the Family Violence In-
dicator (FVI). The New Hire report
contains, at a minimum, the following
information: the employee’s name,
address, and social security number,
and the employer’s name, address, and
Federal Employment Identification
Number (FEIN). Federal agencies
report directly to the NDNH. More
complete case information can be

Attornevys
can use
FPLS data
to help
locate non-
custodial
parents, their
emplovyers

and their assets.

obtained from the appropriate State
Case Registry (SCR) or court.

Since October 1997, with informa-
tion submitted by the states, the National

Directory of New Hires has found over
‘1.1 million delinquent parents.' '

The Federal Case Registry (FCR),
inaugurated on October 1, 1998, is the

~second major component of the FPLS.
~ Established and maintained by OCSE,
the FCR is a:federal database, which
contains identitying information on all

parties to publicly enforced (IV-D) child

.- support cases, and privately enforced

{(non 1V-D) child support orders,
entered or modified after October 1,

1998. The FCR consists of abstracts of

data for persons, cases, and orders trans-
mitted from the State Case Registries. It
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includes the following data: case identi-
fication number, case type (IV-D or non
IV-D), an indication of whether or not
there is an existing order in the case,
first and last names of each participant,
participant type {custodial party, non-
custodial parent, putative father, or
child), date of birth and Social Security
number of each participant.

Family Violence
Indicator

Domestic Violence is a reality for
many families. Victims often cross state
lines or go into seclusion, in order to
avoid injury or death. Victims fre-
quently become financially destitute
after separating from their abusers. The
receipt of child support may enable
them to care for their children, yet vio-
lent incidents can be prompted by a
party’s attempts to establish paternity
or secure support for a child. Dis-
closing the victim’s location might
endanger the parent or child.

PRWORA contains measures, in-
tended to balance the victim’s need for
satety with the need for support. States
must place a Family Violence Indicator
on a participant if: there is a protective
order or if the state determines it has rea-
sonable evidence of domestic violence or
child abuse against a party or child, and
(2) disclosure of information could be
harmful to that parent or child. The
FPLS will not release information on
that parent or child except to a court or

-an agent of a court of competent juris-

diction.” The-Family Violence Indicator
will remain in place, until the state that
originally placed it requests removal.’$

Security and Privacy
Congress and the OCSE recognize
that the security. of FPLS data is vital to
the success of child support enforcement -
programs and for the-protection of pri-

-vacy. Access to FPLS data is strictly limit- " .

ed. Federal law requires all state and fed-
eral agencies to’ establish - safeguards for -

confidential information handled by -

state and federal agencies.” FPLS infor-
mation_ is ‘transmitted over secure and

 dedicated lines. The public does not

have access to these telephone lmes ‘
Information is not available over thc»
Internet. FPLS databases are housed in
the Social Security Administration’s
world class computer center, where they
are protected from - destruction, modifi-
cation, disclosure and misuse. OCSE
continually monitors_and- cnhanccs 1ts'
state-of-the-art security systems:



Use of the FPLS in

. Custody and

Visitation Cases
Title IV, Part D of the Social Security
Act recognizes the import of emotional
as:'well as financial support from parents
to their childrén. Non-custodial parents
often complain that federal and state
government fails to support the efforts
to secure and enforce visitation and
“shared parenting orders. While these
issues remain within the purview of
State courts, FPLS resources are avail-
able to determine the whereabouts of a
parent or a child, to locate the parent or
child in order to make or enforce a cus-

tody or visitation determination.

* According to Federal statute, a “czs-
tody ov visitation deteymination” means
a‘judgment, decree, or other order of a
court providing for the custody or visi-
tation of a child. The term includes
" permanent and temporary orders, and
initial orders and modifications. '*

However, Federal law permits only an
authorized person to directly submit such a
request.” For custody and visitation pur-
poses, the term “authorized person”
means: (1) any agent or attorney of any
State having an agreement under 42U.S.C.
§663, who has the duty or authority under
the law of that State to enforce a child cus-
tody or visitation determination; and (2)
any court having jurisdiction to make or
enforce a child custody or visitation deter-

~mination, or any agent of such court. (42
U.S.C.£663(d)(2(A) and (B))

Getting the Information

“Only the State Parent Locator
System may submit requests for infor-
mation to-the FPLS.?' Such requests
must contain information about the
individual whose location is sought,
including name and SSN. If the SSN is
_unknown, ‘the TV-D ‘agency muist make.
'evcry reasonable effort to ascertain: 1t

" before submxttmg the request to FPL

" When location information is sought
~for the purpose of custody or visitation
cnforccment the requesting party w1ll
“receive information on the participants’
most recent address and place of
employment. When the request is made
for child support purposes, the FPLS will
provide additional information. This
includes participants’ addresses, the SSN,
‘name; address and FEIN of the obligor’s
.- employer, information on the obligor’s

wages. and other income from eémploy-
ment, including health care coverage.

The FPLS may also provide information
on the type, status, location and amount
of any assets of, or debts owed by or to
the obligor, for child support purposes.

" DCSE charges a one-time applica-
tion fee of $15.00 for FPLS locate ser-
vices. Authorized persons are not
required to register for IV-D enforce-
ment services, or assign their support
rights to the state, in order to obtain
locate information.

Child Support

A-court with authority to issue or
enforce a custody, visitation or child sup-
port order, or the parent, legal guardian,
attorney or agent of a child, who is not
receiving public assistance, can access the
FPLS in order to: (1) locate the support
obligor, obligee or child to whom an
obligation is owed, (2) identify and locate
the obligot’s employer, (3) obtain infor-
mation on the obligor’s wages, other
income from and benefits of employment
(including health care coverage), (4)
obtain informatdon on the type, status,
location and amount of any assets of or
debts owed by or to the obligor. Federal
law limits disclosure to specified informa-
tion, which will be released to authorized
persons for authorized purposes.

An authorized person can obtain FPLS
information, by placing a “locate request”
through the State Parent Locator Service
(SPLS), pursuant to 45 CFR 303.7. When
the FPLS receives the locate request, it
searches its automated internal databases
and external sources, to search for infor-
mation requested by state IV-D agendies,
and provides the SPLS with information
appropriate to the purpose of the request.

Custody, Visitation,
and Parental
Kidnapping
~ Private attorneys, seeking “locate”
information in connection with child
custody, visitation or parental kidnap-

" ping cases, should request the informa-

tion through. Family Court. The Court
then submits the request through the
SPLS. All such requests must be accon-

»pamcd by a statement, signed by the

DCSE Director or her designee; attest-
ing that the request is being made sole-
ly for the allowable purpose regarding
custody and visitation and that any
information obtained through the
FPLS shall be treated as confidential
and subject to safeguards.”

After searching its databases, the
FPLS will transmit the appropriate
information to the SPLS, which will
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forward it to Family Court. The Court
then can make the information available
to the requesting parent or attorney.”

Conclusio:z:

The expanded Federal Parent Lo-
cator Service is key to PRWORA’s goal
of ensuring that all children receive
emotional and financial support from
both parents. The FPLS is a powerful,
low-cost discovery tool, which can be
used in cases involving child support,
custody, or visitation. The FPLS can
help in determining income, identifing
assets, locating missing children, and
finding parents and their current
employers. If you have any questions
regarding the FPLS, or if you would like
to request additional information, you
may reach Jeft Johnson, FPLS Judicial
Outreach Coordinator, at (202) 401-
5567, or jjohnson@act.dhhs.gov. 2
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USE OF THE
FAMILY VIOLENCE
f INDICATOR IN CHILD
SUPPORT CASES
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by Charles Hayward
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REFLECTIONS
ON FATHERS
AND FAMILY

Ronald Mincy

n the mid-1980s my young family

moved to Delaware where I had

recently taken a junior faculty posi-
tion at the University. This was a new
beginning for us, because the mid-west-
“ern state from which we had moved had
not fully recovered from the recession.
Although we were happy to be coming
to a new job in Delaware, we were dis-
mayed because we had lost money on
the house that we left behind. We antic-
ipated that after a year, or so, of saving
we would be able to buy a home again.
However, we got a rude awakening
when we started our exploratory search
of the housing market and realized how
much higher housing prices were in the
cast, compared with the mid-west.
Those exploratory searches convinced us

. that we would have to be renters for a

little longer in order to save the money
that we needed to buy the kind of house
we really wanted. So we dug in, buckled
down, cut back on all sorts of things and
began to save every dime we could.
Then, - April- of the second year of our
move came. Without a home mortgage
" interest deduction, our taxes wipcd out
’v1rtually all of that we had been saving. 1
still remcmber lying in bed with my wife
“on Apnl 16th of that year, staring at the

~ ceiling;, both of us almost to the point of

tears. After a year of'real sacrifice we -
were no closer to realizing our goal of

~ getting -back to the' American dream of
home ownership. We eventually recov-
" ered from our dismay and resolved to
~ getinto the housing market in whatever

way could, even if it meant purchasing a

-~ house well short of our dream. In other
words, we had'to focus on the feasible as .-

-'a pathway to the ideal; otherwise the
kldcal would never be realized.

Our society faces a sm_nlar challenge,

when we think about-fathers, children
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and families. Many researchers have
pointed out that, generally, children
reared in families with both natural par-
ents do better than children reared in any
other family arrangement. The former are
more likely to complete school, less likely
to become teenage parents, and less likely
to become involved in crime than the lat-
ter. These results suggest that marriage is
the ideal family arrangement for child
development. As a result, many legislators
and leaders in the fatherhood movement
conciude that public policies should
aggressively promote marriage as the
ideal context in which to promote
responsible fatherhood.

Even if a well-functioning family is the
ideal context for child development, many
children are bomn to parents who want to
act responsibly, even though they are poor.
and unmarried. For example, estimates by
the Urban Institute from a new represen-
tative sample of American families, shows
that 48 percent of all poor children under
three years old live in households in which
their unmarried parents cohabit or their
unmarried fathers visit them at least once
per week. These estimates are supported
by preliminary-data collected in Houston
and Oakland, two of 21 cities from a path-
breaking study by a research network led
by senior scholars at Princeton University
and Columbia Umvelsny This study
focuses on young, dJsadvanta;_,cd preg-

-nant women and the fathers of their

unborn children. Eighty-six percent of
these women say that they are romantically
involved with the fathers of their unborn
children, more than 50 percent are cohab-
iting with these fathers and believe that the
prospects of marriage to the father are
good to excellent.- Nevertheless, by the
time thc children are two yéars old, most
of these fathers will be cstrangcd from
their children and their children’s mothers.
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These quantitative. data support many
smaller scale and ethnographic studies that
challenge also our assumptions about
young, poor and unwed mothers. Though
we call their families’ mother-only families,
many of these young moms are engaged in
a process of family formation that does not
begin with marriage. Their relationship
with the fathers of their children, who are
also young, unskilled, and poor, are fragile,
and without supports these relationships
succumb to a variety of stresses over time.

While we should, of course, continue
to remind our youth that marriage is the
ideal context for childbearing and child
rearing, and therefore, fatherhood, our
focus on this ideal cannot obscure the
opportunity that is staring us in the face.
The rate of out of wedlock births, already
high among minorities, is ‘growing faster
among whites. Most of this growth is not
among teenagers, but among young
adults. In other words, we can expect to
confront a less than ideal context for
child development and fatherhood for a
growing number of America’s children in
the coming decade.

The good news, however, is that in
the early years of the lives of half of the
children born to poor young mothers,
there is a father who is actively involved
and a mother who wants his involve-
ment. These children are not born into
the ideal family situation. However, with
suppotts for both the mother and the
father, from extended family members,
community based organizations, and
government these fragile families can
build the educational, employment, and
relationship skills they need to work
together as a team to meet their child’s
needs. With support from faith based
institutions, some of these families can
acquire the maturity they need to begin
and sustain healthy marriages.

‘A decade after we first arrived in
Delaware, my wite and I finally signed
the contract for our ideal home. Our
kids have graduated from college, moved
out, begun their careers and are saving
for ‘their first homes. Oddly enough,
however, they have strenuously resisted
our efforts to sell the house where they
grew up; that feasible house for which
we settled in the mid-1980s. So, we
remodeled the house and we escape to it
often, especially during the holidays with
the kids. Even though our ideal home
will have all the things we’ve always
dreamed: of, that old house reminds us
of how far we’ve come; since the days
when all we had was our youth, our
dreams, and our love. L g
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