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Collusive Endings

"Sibyl: Why did you really let her divorce you?
Elyot: She divorced me for cruelty, and

flagrant infidelity. I spent a whole week-
end at Brighton with a lady named Vera
Williams. She had the nastiest looking hair
brush I have ever seen."

Noel Coward, Private Lives

In the 1920's and 30's the seaside resort of Brighton,
England seems to have been a hotbed of imaginary infidelities.
The doomed hero of Evelyn Waugh's Handful of Dust spent a
blameless night at Brighton so that his adulterous spouse
might secure a divorce predicated on his non-existent miscon-
duct. As you will see shortly, English law at that time so limit-
ed die availability of divorce that failed marriages often ended
in die solemn reception of faked evidence.

A. P. Herbert, the author of Pratt v. Pratt, Mugg Inter-
cepting: a Swan Song, which you are about to encounter,
wrote a series of pieces demonstrating some of the absurdi-
ties of the law. They appeared in Punch, the English humor
(oops!! humour) magazine, and were eventually collected
in book form as Misleading Cases in the Common Law.
Pratt is one of those comically misleading cases that make
very serious points.

Herbert was trained as a lawyer but never practiced. He
was a member of Parliament for Oxford University from 1935
to 1950. His campaign for divorce law reform (a subject he
addressed in his nicely tided Holy Deadlock) led to the passage
of the Matrimonial Causes Act, which did much to improve
this vexing branch of the law. He also wrote novels and
librettos for musical comedies and revues, which added to his
considerable popularity and literary reputation. He was
knighted in 1945.

I recommend that you now turn to page 20 and treat
yourself to die pleasure of meeting a brilliant original.

WEW

This issue offers an eclectic view of the emerging practice of
family law. It travels from an hilarious expose of an upper-class
English divorce decades before no-fault allowed for dissolution of
marriage with minimum falsity and fuss-some would say too lit-
de-to a thoughtful examination of recommendations for a Family
Court overwhelmed by litigation. They are supplemented by a
report on the newly released proposal by Governor Carper to cre-
ate a Domestic Violence Division in the Delaware court system.

Perhaps most challenging to those engaged in the practice
of family law are the paired lead article on the Uniform
Parentage Act and the closing opinion piece on fatherhood
and fragile families. We have entered a world where the
genetic identity of a child can be known, but we struggle with
die legal role of such biological "truth." Dr. Mincy's opinion
reminds us of the goal of this and all other family law strug-
gles - two parents committed to the financial and emotional
support of their children.

One new, generally unknown but valuable tool in litiga-
tion of parentage, child support, custody, visitation, and
adoption in interstate cases is the Federal Parent Locator
Service. The article on this expanded service is accompanied
by a description of the federal and state protections for vic-
tims of family violence. Finally, diere is an analysis of the legal
consequences of adoption gone wrong.

I thank our authors for being so generous with time and
expertise. In a world where science, covenant marriage, and the
roles and responsibilities of parents make headlines every day, dis-
cussion of the topics in this issue will continue for years.

F. Q

This issue of DELAWARE LAWYER considers the cur-
rent state of the law of domestic relations. In the Spring of
1983 we published another issue on the same subject, taking
that occasion to salute Family Court Judge Roxana Arsht, the
first woman member of die Delaware judiciary.

On Tuesday, March 30,1999, members of our bench and
bar met to honor the memory of S. Samuel Arsht, the judge's
late husband, and one of the stellar figures in the practice of
corporation law in Delaware.

The memorial gathering was held, most fittingly, in Arsht
Hall,'die seat of die Academy of Lifelong Learning, to which
both Mr. Arsht and his wife have contributed so much, not
merely by enabling die University of Delaware to build Arsht
Hall, but by their essential leadership of the Academy. It
speaks well of our profession that tiiese gifted professionals
could in vigorous retirement excel in a wholly new undertak-
ing. The community at large and especially those whose lives
have been enriched by the Academy are indebted to these
splendid lawyer citizens.

WEW
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observer to the UIFSA Drafting Committee for the National
Conference of Commissioners on Uniform State Laws
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ber of the Board of Editors of this magazine.
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Professor of Law at the University of Texas School of Law,
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John J. Sampson
Harry L. Tindall

THE UNIFORM PARENTAGE
ACT: A COMPLETE

REVISION PROPOSED

T
he National Conference of Commissioners on
Uniform State Laws (hereinafter, NCCUSL)
promulgated the Uniform Parentage Act in
1973. As uniform acts go, the UPA has been
moderately successful. As of 1998, 18 states
have adopted the Act.1 In fact, the Act has been
even more successful than that statistic suggests,
because some states have enacted significant
portions of the Act.2

In 1997 the Executive Committee of
NCCUSL decided that the UPA was more
than a little long in the tooth, and needed to be
rccxamined for likely revision. A drafting com-
mittee was appointed,3 which quickly conclud-

ed that that complete revision would be the appropriate
response. Beginning with die first draft in November of 1997,
and proceeding to date, four drafts have been produced.4

Much work remains to be done on this extraordinarily com-
plex subject before the revised UPA will be presented to
NCCUSL for final adoption — scheduled for the Summer of
2000. Thereafter, it must be approved by the ABA at its
Winter Meeting in 2001, and then move on to the states for
consideration in the usual (irregular) pattern of acceptance or
rejection state-by-statc. Nonetheless, a preliminary progress
report may be welcome in Delaware, given the fact that the
state adopted the Uniform Parentage Act in 1983.

The proposed act is divided into nine substantive articles,
plus a catch-all article containing standard provisions common
to all uniform acts. Article 1, General Provisions, provides defi-
nitions for a wide variety of separate terms (21 in all) used in
the proposed act, plus some standard general provisions.

Article 2, Parent-Child Relationship, deals with the estab-
lishment of the parent-child relationship by birth to a woman
(except as otherwise provided, infra), and a determination of
the father. A major change from the 1973 UPA is that the
marital status of the parents has no effect on the child's rights
towards them. On the other hand, presumptions of paternity
continue to be important. The presumptions, which first saw
light in the 1973 Act, have been slightly modified; only mar-

riage, or attempted marriage, creates a presumption of paterni-
ty. Two presumptions in the current Act, which were based on
fact-driven conduct rather than being tied to the marital status
of the parents, have been eliminated.5 As discussed infra, the
ability of parents to regularize the father-child relationship is
made very simple, thereby doing away with the necessity of
having conduct create a presumption. Indeed, it can be said
that the presumption of paternity itself may be more a conve-
nience than a legally binding conclusion. That is, because sci-
ence has reduced the identification of the male parent to a fine
art, in many instances science can be readily employed to rebut
the presumption of paternity.

Article 3, Voluntary Acknowledgement of Paternity, recog-
nizes a new means of conclusively identifying the father. The
genesis of Article 3 is found in a federal act,6 which almost cer-
tainly will be in force in every state by October 1, 1999. Thus,
die revision of die Uniform Parentage Act, if and when adopted
in 2001 and thereafter, no doubt will arrive in a world where an
existing system of acknowledgment of paternity is already in
place. The revised UPA provisions, however, do not merely track
the federal statute. That is because Congress, which knows as
much about family law as a dog knows about chess, dealt with
the subject in the 1996 Personal Responsibility and Work
Opportunity Reconciliation Act (PRWORA, commonly known
as Welfare Reform Act). The congressional act mandates that in
order not to jeopardize the receipt of the federal child support
enforcement subsidy, all states must provide a procedure for a
binding acknowledgment of paternity. Unfortunately, Congress
was apparently clueless that a married woman might very well
have a child by a man other than her husband, and diat the
genetic father might seek to acknowledge his paternity. Because
the woman's husband is die presumed father of a child born to
his wife, an acknowledgment of paternity by a third party male
runs afoul of die presumption. Article 3 attempts to reconcile
this "unforeseen" problem. Accordingly, one major requirement
added to die draft UPA is mat if die momer of die child has a
husband, die acknowledgment of the paternity of another man
must be based on the consent of all diree parties. However, peo-
ple arc people. Undoubtedly modiers will continue to encourage

€> SUMMER



the man who they believe to be the father
of the child to sign an acknowledgment,
irrespective of the tact that somewhere in
the wide, wide world the mother has a
husband. In the present draft of Article 3,
the solution is to make the acknowledg-
ment voidable, and to permit a presumed
father to collaterally attack such an
acknowledgment act if he does so within
two years of the child's birth.

Article 4, Putative Father Registry,
accepts the fact that a majority of states
have now enacted such registries, primar-
ily to provide an easy method for termi-
nating the rights of putative fathers for
infant adoptions. The standard approach
is followed, to wit, if a putative father fails
to register with the official registry, his
parental rights may be terminated with-
out further notice to him. Generally, a
search of the registry substitutes for per-
sonal service of notice of a parentage law-
suit. Although NCCUSL has previously
rejected proposals to promulgate a uni-

form act containing provisions for a puta-
tive father registry, the new UPA will
seek to do so.' However, the method of
operation for the proposed paternity reg-'
istry does not slavishly track the proce-
dure described in Lehr v. Robertson? in
which die U.S. Supreme Court found a
suspect New York procedure to be con-
stitutional.9 Radier, the registry advocat-
ed in the proposal revision of UPA is to
be limited to infant adoptions. Because
the mother will be giving up the child for
adoption, the putative father is required
to come forward and announce his inter-
est to establish his paternity.

Article 5, Genetic Testing, deals with
a subject that has been scientifically revo-
lutionized since its relative infancy when
the original Act was promulgated in
1973. Those were the days of simple
blood tests that measured such elements
as ABO and Rh-positive and Rh-nega-
tive. Science has come a long way in the
interim. The proposed revision of UPA

recognizes the accuracy of genetic test-
ing through DNA analysis, and places
evidence of paternity acquired by this
method on the highest level. Although
there may be dispute over the exact level
of proof to be required, die proposed act
states that a 99% probably of paternity
establishes a presumption of paternity.
Thereafter, it is incumbent on the
alleged putative father to rebut that pre-
sumption. This may be done only by
additional testing, demonstrating eidier
that anodier man may be the father, or
by proof that the putative father is
excluded from the possibility of being
the father by virtue of additional testing.

Article 6, Proceeding to Determine
Parentage, sets forth the procedural stan-
dards for determining parentage in a
court of law.10 This article does not
introduce significant new procedures to
the child of such a suit, but rather con-
tinues the procedures of the UPA with
some elaboration.

Illustration by Michael Schweitzer DELAWARE LAWYER 7
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Article 7, Parentage Based on
Equitable Estoppel, new to the UPA,
creates the possibility that parentage may
be based on behavior, not biology. That
is, a man who serves in the paternal role
for a significant period of time may be
able to establish that a person seeking to
demonstrate that the man is not the
father of the child will be stopped from
doing so. This possibility of estoppel
extends to both a third party male seek-
ing to establish his paternity and to the
mother of the child attempting to dises-
tablish the paternity of "the fadier."

Article 8, Child of Assisted Re-
production, confronts the status of a
child who is born as a result of assisted
reproduction, tracking another uniform
act. However, the Uniform Status of
Children of Assisted Conception (USC-
ACA) has been a relatively unsuccessful
act. Only two states, North Dakota and
Virginia, have adopted it, and the states
took opposite positions regarding the
most crucial and controversial position in
the Act, gestational agreements, a.k.a.
surrogacy. Virginia adopted one alterna-
tive provision validating such an agree-
ment provided by USCACA, and North
Dakota adopted the other alternative,
which flatly banned surrogacy. Ap-
parently promulgation of USCACA in
1988 was a bit too early for the states to
face the issues raised by the range of pos-
sibilities of children being born through
assisted reproduction.

The Drafting Committee determined
that a real service would be provided by
including comprehensive provisions
dealing widi this vital and highly publi-
cized issue. This is consistent with the
purpose of uniform acts, to provide
guidance and promote uniformity
among the states regarding laws dealing
with commonly faced problems.

A wide variety of assisted reproduc-
tion technologies, a.k.a. ART, are now
available, including in vitro fertilization,
artificial insemination, intracytoplasmic
sperm injection, and the donation of
embryos for implantation in the woman
serving as the gestational mother. Note
that one subject is missing from this list;
at present it is not scientifically possible
to clone a human being. Moreover, the
committee chose to not touch this sensi-
tive subject with the longest possible
pole. Indeed, it is theoretically possible
that ART will evolve to the following
possible fact situation. Sometime, per-
haps in the near future, there may be
four (or more) mothers of a single child,
that is four women who can assert a

O SUMMER



legitimate claim to have contributed to
the genetic heritage of a single child.
These are: the gestational mother, the
woman who gives birth to the child; the
primary genetic mother, the woman who
donates the egg from which the child
develops; secondary genetic mother(s),
who contributes some of the genetic
heritage of a child through a yet to be
achieved assisted reproduction technolo-
gy;11 and, the intended mother. Note
that at present all but the secondary
genetic mother are reality, not hypothe-
sis. Similarly, there is a possibility that
three males (or even more) may lay claim
to be the father of a particular child.
There is the sperm donor, or genetic
father; die intended father; and, in some
instances, a presumed father, e.g., if die
gestational mother is married (perhaps
to more than one man). Of course not
every child born through assisted repro-
duction will have that many parents. For
example, the in vitro fertilization of a
wife's eggs by her husband's sperm and
the implantation of the resulting
embryos into the wife yields but one
mother and one father. But, as seen
above, science has die possibility of cre-
ating far more complex fact situations.

The final substantive article, Article 9,
Gestational Agreement, deals with the
agreement by a woman to cany another
womanis child, more commonly called
surrogacy agreements. This too has been
a delicate subject leading to famous liti-
gation, e.g., In re Baby M." The brave
new world is here. The Drafting com-
mittee determined it is time to face this
issue squarely and deal with it through
recommended legislation. •

FOOTNOTES
1.9BU.L.A. 17(1998Supp.).
2. For example, Texas has adopted the pre-

sumption of paternity found in §4 virtually word-
for-word, although it has not adopted many of the

•other provisions of the Act. .
3. The current drafting committee is composed

of eight commissioners and a reporter, all of who
have prior experience in drafting uniform family law
legislation. In addition, and even more crucial to
the utility of the ultimate product, the Drafting
Committee has recruited eleven extraordinarily
well-qualified advisors and observers to provide
advice on the legal and scientific issues involved.

4. These may be located on the NCCUSL web
page at www.law.upenn.edu/libraiy/ulc/ulc.hDii.

5. The UPA creates two (act-driven presumptions
of paternity absent a marriage. Section 4(a)(4) pre-
sumes paternity if a man receives a child into his home
and openly hold out that, he is the father, and (a)(5)
deals with acknowledgment of paternity. The revised
UPA will eliminate die former, and greatly expand the
effect of the latter, see Article of die revision.

6. 42.U.S.C. fit666(a)(5)(C), reads as follows:
This provision is not substantive law, but rather

is tied to a states eligibility to receive the federal
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subsidy for child support under the IV-D program.
7. In promulgating the Uniform Putative and

Unknown Fathers Act (UPUFA) in 1988, the com-
missioners rejected the paternity registry approach
based on disagreement with the procedure
approved in Lehr v. Robertson, infra. Section 3 of
UPUFA mandates notice to the putative father if
his identity is known.

8.463 U.S. 248 (1983).
9. The State of New York did not allow the

claim of a biological father to assert his paternal
rights because he failed to register his intent to
make such a claim in a state-operated paternity reg-
istry. The facts of the case were more than a little
outrageous; a man asserting himself to be the rather
was actually litigating the issue in one court, while a
termination and adoption for the child was being
sought in another court. The adoption c/nirt and
the litigants had full knowledge of die man's asser-
tion of paternity down the road. Notwithstanding
the fact that his identity and whereabouts were
known, the adoption court proceeded to terminate
his rights based on the fact that he had failed to reg-
ister as a putative father. According to the Supreme
Court, this procedure did not deny die man's due
process rights.

10. In many states child support is determined
by administrative process, which often includes deter-
mination of paternity in uncontested fact situation.
Although the Drafting Committee has not finally
decided the issue, there is strong sentiment that con-
tested parentage can only be resolved through a judi-
cial process.

11. It is theoretically possible to extract nuclear
DNA (from the nucleus of a fertilized egg) and
insert it in an enucleated egg (containing only mito-
chondria! DNA); or to perform this cytoplasmic
transfer in die odier direction, i.e., make the trans-
fer of mitochondria! DNA to a fertilized egg. In
cither event, the two DNAs could cooperate to
form a child without mixing, but yielding a child
with two genetic heritages. This process does not
qualify as cloning because die nuclear DNA consists
of the genetic contributions from both of the
female egg donors and the genetic father. Although
this process docs not presently exist, the genetic
contributions of die itwo modicrsi is estimated to
be between a 90-10% and an 80-20% ratio.
Similarly, a process may involve an unfertilized egg
from which the nuclear DNA is withdrawn and a
cytoplasmic transfer is made to anodier egg for sub-
sequent fertilization. Again tin's is not considered to
be cloning because die child has multiple parents.

12. 537 A.2d 1227 (N.J. 1988). If you want to
read about diat case, you will not be disappointed;
Wesdaw lists 532 cites in "Texts and Periodicals."
Have fun.

13. Tlie last word on this topic will probably
not be written in die lifetime of anyone reading this
note. Regularly new decisions arrive to challenge
the mind. For example, in In re Marriage of
Buzzanca, 72 Cal. Rptr.2d 280 (1998), the hus-
band sought dissolution of marriage and wife filed a
separate petition to establish herself as mother of a
child. She and husband agreed to have an embryo,
genetically unrelated to cither of them, implanted in
a surrogate who, under a surrogacy contract, gave
birdi to child. The Court of Appeal held that:

(1) artificial insemination statute applied to
both intended parents, who arc to be treated, in
law, as to natural parents of die child;

(2) the husband became lawful father by caus-
ing conception of child, even though the wife
allegedly promised to assume all responsibility for
child's care, and thus, he was obligated to support
child; and

(3) fact that written surrogacy contract had
not been signed at time of conception and implan-
tation did not abrogate die husband's obligation to
provide support to child.
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Joel D.
Harlan'S. Tenenbaum

WRONGFUL ADOPTION

I
magine a young married couple, very much in love
and wanting to start a family. After repeated failed
attempts to conceive, the couple decided to consid-
er adoption. They informed the Welfare
Department of their desire to adopt a healdiy baby.
They waited for what seemed to be forever, and
finally received a phone call from the Welfare
Department. After meeting with a caseworker who
informed them that a normal, healthy baby was
available, they decided to adopt.

As die child grew, she suffered from many phys-
ical and mental problems. She was admitted to sev-
eral hospitals for treatment, and after numerous
tests and examinations, was finally diagnosed as

suffering from a genetically inherited disease. The couple had
relied upon die agency's representations in deciding to adopt
and, after years of emotional and financial expense, they
learned diat the agency had lied. What rights do tiiey have to
redress these damages?

Increasingly adoptive parents turn to die courts when die
duty to disclose necessary information regarding a child is vio-
lated. Brought under a variety of legal dieories, tiiese suits have
been denominated actions for "wrongful adoption."

Wrongful adoption is "a tort action, based on fraud or neg-
ligence, which allows adoptive parents to recover for intention-
al or negligent misrepresentations made by an adoption agency
or other intermediary regarding their adopted child's health
history or genetic background."' It was virtually unknown
before 1980, when California became die first state to consider
die interests of the adoptive child in die context of tort dieory.2

Aldiough die Court of Appeals denied recovery, it framed die
two major issues that have been addressed in all subsequent
wrongful adoption actions: (I) fraudulent misrepresentation
and (II) negligent misrepresentation.

Fraudulent Misrepresentation
In Burr v. Board of County Commissioners of Stark County.3

die Supreme Court of Ohio extended die common law tort of
fraud to include "material" misrepresentations covering an
infant's "background and condition." The court concluded
that by deliberately misinforming adoptive parents of their
adopted son's medical background, die agency deprived tliem
of dieir right to make an informed parenting decision.

The Burrs had expressed dieir desire to adopt a male infant
six montiis old or younger. Shortly thereafter, tiiey were noti-
fied by die agency diat seventeen mondi-old Patrick was avail-
able for adoption. A county caseworker told tiiem that the
child was a "nice big healdiy baby boy," and diat die biological
mother, an unwed eighteen-year old living widi her parents,
was going out-of-state to search for better employment and
had chosen an adoption plan. The only remotely negative piece
of information shared widi die Burrs regarding Patrick was tiiat
his grandparents were "at times mean to him." The Burrs
decided to adopt Patrick. ,
' In the ensuing years, Patrick suffered numerous physical
and mental problems, including speech impairments, severe
learning disabilities and mental retardation, and was finally
diagnosed widi Huntington's disease, a genetically inherited
condition that destroys the central nervous system. While
Patrick was undergoing treatment, the Burrs sought and
obtained a court order to unseal his adoption records. Much to
their surprise, the Burrs discovered that Patrick's birth modier
was a diirty-one-year old patient in a psychiatric hospital and
die child's tatiier, whose identity was unknown, was presumed
to be a psychiatric patient as well. The Burrs also learned die
agency possessed actual knowledge of Patrick's heajdi disorders
before die adoption, because it had conducted a series of tests
suggesting diat Patrick was of lower tiian normal intellectual
level for his age, and diat his physical development was also
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slower than normal. It was established at
trial that Patrick's family background
and medical history made him a prime
candidate for Huntington's disease.
None of this information had been
shared with the Burrs and they testified
that had they known Patrick was the
child of two mental patients, they would
not have agreed to adopt him.

Consequently, the Burrs won their
suit. On appeal the. Ohio Supreme
Court, basing its decision on the ele-
ments of fraud, found the adoption
agency liable for the intentional misrep-
resentation and affirmed an award of
money damages for fraudulent induce-
ment of adoption by a deliberate misrep-
resentation of the child's health.4 The
statute of limitations did not bar the
Burrs' cause of action, since it did not
accrue until the fraud was discovered,
and the court rejected the adoption
agency's argument that sovereign immu-
nity protected the policy decision pre-
cluding the disclosure of personal back-
ground information. However, the court
did limit the scope of its decision by
establishing adoption agencies are not
"guarantors" of a child's health, and that
adoptive parents are no different from
natural parents with regard to con-
fronting the risks regarding their chil-
dren's futurehealth.

In Michael J. v. Los Angeles County
Department of Adoptions? die California
Court of Appeals also recognized a cause
of action for intentional misrepresenta-
tion or fraudulent concealment made in
the course of adoption. In Michael J., an
adoptive parent sued for emotional dis-
tress and medical expenses when her
adopted son developed seizures and was
diagnosed with a congenital degenerative
nerve disorder known as Sturge-Weber
Syndrome ten years after the adoption.

The attending physician at Michael's
birth declined to "make a definite state-
ment as to the prognosis for this child,"
noting on the hospital form that Michael
had a large port wine stain on his face
and chest. The agency did not know
whether Michael had Sturge-Weber syn-
drome, but it did represent to the poten-
tial adoptive parents that, with the
exception of the pott wine stain, Michael
was in good health.

The complaint in Michael J. alleged
that the County knew, or should have
known that the port wine stain was a
manifestation of Sturge-Weber syn-
drome. The court found a triable issue
of fact "regarding the failure to disclose
a material fact (the physician's refusal to

make a prognosis) within the agencyfs
possession," and concluded that a
"good faith full disclosure of material
facts concerning existing or past condi-
tions of the child's health" is required.
The court held a cause of action against
an adoption agency for intentional mis-
representation or fraudulent conceal-
ment does not invalidate public policy,
but actually supports it. However, the
court did limit recovery available for
adoptive parents to those cases of inten-
tional misrepresentation or fraudulent
concealment. Liability for "mere negli-
gence in providing information regard-
ing the health of a prospective adoptee"
was specifically excluded, and the court
refused to impose on agencies a "duty
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to predict the future health of a
prospective adoptee."

In Gibbs v. Ernst1" Pennsylvania also
recognized a cause of action for wrong-
ful adoption based on fraudulent misrep-
resentation or concealment. An adoption
agency provided prospective adoptive
parents with the medical records of a
child and his birth parents. Soon after
the adoption was final, the child began
to manifest violent and aggressive behav-
ior. He was then hospitalized at four dif-
ferent facilities, and was finally diagnosed
as schizophrenic. The Gibbs' subse-
quently learned the child had a history of
such behavior, and upon further exami-
nation, the Gibbs discovered that the

child had been neglected, suffered exten-
sive physical and sexual abuse by his
birth parents, and was repeatedly placed
in foster care before his being adopted.

Looking at Burr and its progeny, the
Court mandated that adoption agencies
have an "uncompromising duty to main-
tain integrity in dealing with all prospec-
tive adoptees and adoptive parents" and,
in cases where adoption agencies violate
this duty, punitive damages awards to
prevailing adoptive parents were specifi-
cally permitted. Though clearly acknowl-
edging the tort of wrongful adoption,
the court limited the scope of the action
in concluding that "the only burden
placed upon agencies arising from this
tort is the obligation to refrain from
fraudulent and deceitful tactics."7

In Zernhelt v. Lehigh County Office of
Children and Youth Services, Penn-
sylvania recently readdressed the issue of
fraud in the adoption context. In
Zernhelt., prospective adoptive parents
were provided with a one-page report
stating that the child's biological parents
were both in "good health." Sometime
after the adoption, the child exhibited
severe behavioral problems, including
setting fire to his adoptive home. The
adoptive parents later discovered the
agency withheld information regarding
the birth parents' extensive histories of
mental illness. Suit was brought for
fraud, and the Commonwealth Court of
Pennsylvania determined such a claim
was barred by the state's statute of
immunity. Reasoning the statute
declared imposition of liability on a local
agency for negligent acts (defined as
excluding conduct constituting a crime,
actual fraud, actual malice, or willful mis-
conduct) the Court concluded "absent a
specific statement by our Supreme Court
in Gibbs v. Ernst precluding a govern-
ment adoption agency from invoking the
immunity defense, we cannot from dicta,
infer otherwise."

In Roe v. Catholic Charities? the Illinois
Court of Appeals recognized a cause of
action based on the international mis-
representation of an adoptee's health
and psychological background. In Roe,
three separate families wanted to adopt
children and sought the services of the
same adoption agency. Each family
sought a physically and mentally healthy
child, and any background information
that the agency could provide. The
adoption agency assured the prospective
adoptive parents the children to be
adopted were healthy and that no
extraordinary medical expenses would
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need to be incurred. Relying upon these
representations, the prospective parents
decided to adopt. However, after the
adoption, the children in each family
became destructive and violent. They
required professional counseling and die
adoptive parents incurred extraordinary
medical expenses. The parents obtained
a court order to review the agency's files
and discovered the agency was fully
aware that each of die children was not
sound at the time die agency represent-
ed diem as such.

The Illinois Court of Appeals expand-
ed the doctrine of common law fraud,
rejected the agency's public policy and
confidentiality arguments and concluded
"although at the time of the adoption
there was no statute requiring disclosure,
die agency was prohibited from commit-
ting fraud."

A cause of action for intentional mis-
representation or fraudulent conceal-
ment in adoption was also recognized by
the Supreme Court of New York in
Juman v. Louise Wise Services." In
Juman, an agency represented that an
adoptive child had been born to an intel-
ligent, educated woman in her thirties
who became pregnant by a boyfriend
who died before diey could marry. After
die adoption die child manifested atypi-
cal behavior, was hospitalized repeatedly,
and was ultimately treated for
schizophrenia. The Jumans then discov-
ered the birth mother had a long history
of mental illness and had actually
received a frontal lobotomy before die
child's birth.

The Supreme Court explicidy recog-
nized the tort of wrongful adoption as
an extension of common law fraud and
stated "New York's vital social interest in
the welfare of its children is one of its
strongest public policies,"12 and that,
New York's trial courts should not hesi-
tate to create a new tort if it serves to
further that policy.

In Wilson v. Stark County Department
of Human Services, n the, Ohio Court of
Appeals concluded state-operated adop-
tion services are protected under die doc-
trine of sovereign immunity. In Wilson,
an adoption agency had assured the
Wilsons diat it would comply widi their
desire to adopt "non-disruptive children
of normal intelligence." Four children
were then placed in the Wilson home.
Two were removed from the home
before adoption because of severe behav-
ioral problems, die Wilsons adopted die
other two. Subsequently one child
assaulted Mrs. Wilson, and die odier sex-

ually abused the Wilson's biological chil-
dren. The Wilsons later learned the chil-
dren were a product of a home where die
birth father was an alcoholic who was
rarely homeland the biological mother
was unemployed and unable to control
the children.

In the court below, die Wilson's pre-
vailed over the state sovereign immunity
defense. Nevertheless, diis decision was
reversed on appeal.

In the Matter of Robert S.u Ohio
again addressed die question of fraud in
the adoption context. In this case, the
parents agreed to adopt a child "with
mild learning disabilities but not one
with substantial special needs." After die
adoption the child developed disturbed
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and violent behavior, which ultimately
required placement in a mental institu-
tion. The parents brought a dependency
action seeking to have Robert declared a
dependent child, and requesting the
Department of Human Services assume
guardianship. The court granted the
request, and DHS filed a motion to
determine who was responsible for
financing the child's treatment. The
court held diat because of die agency's
misrepresentations concerning the
child's healdi and die availability of state
funds due to the child's special needs sta-
tus, the adoption agency was responsible
for "all costs of care and treatment for
Robert." The court required the agency

to reimburse the parents and the state
for past expenses and to remain responsi-
ble for all future expenses.1S

In Mohr v. Commonwealth,16 Mass-
achusetts recognized liability for wrong-
ful adoption claims for fraudulent mis-
representations made to parents about a
child's history. The Mohrs were open to
adopting a child with a correctable medi-
cal or emotional problem. The Com-
monwealth's social worker told them a
child available for adoption had been in
foster care for years, that no information
existed about die biological fadier, and
that die biological mother was healthy,
5'1" tall, with blond hair and blue eyes,
a passion for cooking and dogs and aspi-
rations to become a nurse.17 The social
worker also told the Mohrs the child had
been removed from foster care because
of alleged abuse, had been hospitalized
for malnutrition, and examined for
dwarfism because she was small for her
age. Despite these problems, the social
worker assured the couple the child fit
die description of a child in whom they
would be interested for adoption. Based
upon these representations the Mohrs
adopted the girl.

Approximately nine years later, and
after numerous incidents of behavioral
problems, the Mohrs discovered diat the
girl had been born to a mental patient
diagnosed widi schizophrenia, and had
been institutionalized on two separate
occasions, after being diagnosed as men-
tally retarded, and suffering from moder-
ate cerebral atrophy and a failure to
rfirive. In perpetuating what has become
an antiquated social working philosophy
of placement at all costs, the adoption
agency was in possession of this informa-
tion at the time of die child's placement,
and intentionally did not disclose it. The
Mohr court explicitly recognized an
action for wrongful adoption in cases of
intentional misrepresentation.

In April v. Associated Catholic Char-
ities of New Orleans," Louisiana came
short of explicit recognition of wrongful
adoption, but did allow for the possibility
that such a cause of action could be rec-
ognized. In April, a child was adopted in
1984, and shortly thereafter began hav-
ing seizures. The adoptive parents took
the child to see a physician, and the doc-
tor suggested that the child had fetal
alcohol syndrome. The following August
the physician wrote a letter explaining
that the child had fetal alcohol syn-
drome as well as epilepsy, micro-
cephalopathy, severe behavior disorder,
and mild mental retardation. The Aprils
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filed suit alleging that by failing to inform
them of the risk of disability the agency
breached its duty of care. The agency
made a motion to dismiss claiming a lack
of a cause of action and a violation of the
statute of limitations, but both argu-
ments were denied. The decision was
reversed on appeal, and the appellate
court concluded the period in which the
adopted parents had to file suit began to
run when they first discovered the child
had fetal alcohol syndrome. That period
began as soon as the child first displayed
obvious symptoms of a permanent
impairment, which did not require a for-
mal diagnosis. In conclusion, the court
observed that tolling the period when the
cause of action was not known is an
exceptional remedy directly opposing the
civil code, and that its use should be
strictly construed. Nevertheless, the court
did not specifically overrule the trial
court's recognition of wrongful adoption
as a cause of action, and thus the ques-
tion of whether such a claim would be
recognized remains unanswered.

Misrepresentation
The scope of the tort of wrongful

adoption was enlarged through the
recognition of a cause of action for negli-
gent misrepresentation by the Supreme
Court of Wisconsin in Meracle v.
Children's Services.19 In Meracle, the adop-
tive couple told an adoption agency of
their wish to adopt a "normal, healthy
child," without any disabilities, terminal
illnesses, deformities, or intellectual,
emotional or physical impairments. The
agency advised them that it had such a
child and explained that, while the
child's grandmother died of Hunting-
ton's disease, the child was not at risk for
developing the disease because her bio-
logical father had tested negative for
Huntington's. The couple, relying on
the agency's representations, decided to
adopt the child. Five years later the child
began to develop Huntington's disease.
The Meracles filed suit charging the
agency with negligently misrepresenting
to them that the child's father was free
from Huntington's. Unlike other courts'
decisions on accrual periods, the
Supreme Court of'Wisconsin determined
the cause of action accrued upon the
child's diagnosis, not when the Meracle's
first learned of the negligent misrepre-
sentation. The court opted not to
address the question of "whether adop-
tion agencies have a duty to discover and
disclose health information about chil-

dren they place for adoption," but did
conclude that actions based on negligent
misrepresentations were not barred by
public policy, and such actions would
not "expose adoption agencies to poten-
tially unlimited liability nor [do they]
make such agencies guarantors of the
health of adopted children." The court
however was also careful to limit liability
to the agency's "affirmative misrepresen-
tations about a child's health," and
recovery to those extraordinary medical
expenses directly resulting from the neg-
ligent misrepresentation.

In M.H. v. Caritas Family Services,10

Minnesota also concluded claims of negli-
gent misrepresentation against adoption
agencies would not be barred by public
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policy considerations. In M.H., an agency
represented that a child was normal,
healthy, and well adjusted, that the bio-
logical father was healthy and of normal
intelligence, but that a possibility of incest
existed in the child's family-history. The
couple failed to inquire further into the
incest matter, and proceeded to adopt the
child, relying on die agency's representa-
tions. Soon after the adoption was final-
ized, the child exhibited violent and dis-
ruptive behavior, and was later diagnosed
as having attention deficit hyperactivity
disorder. The parents investigated further
into the background of the child and dis-
covered the child was the product of
incestuous rape where a 13 year old girl

was molested by her older brother, a
"borderline hyperactive" child of lower
than average intelligence. Moreover, it
was revealed the agency possessed this
information before the adoption.

Citing Meracle, the Minnesota Court
permitted a cause of action for negligent
misrepresentation. The court held public
policy favors such a cause of action
because it would "promote accuracy
when agencies attempt to communicate
health information." The court reasoned
"renouncing such liability may actually
inhibit adoptions" because prospective
adoptive parents would necessarily be
suspicious of agencies with no incentive
to avoid making false representations.
The court limited recovery to extraordi-
nary expenses incurred as the result of
the misrepresentation.

In Mallette v. Children's Friend and
Service" Rhode Island joined the growing
ranks of jurisdictions that recognize a
cause of action for negligent misrepresen-
tation. A prospective adoptive couple
were assured a child whom they wished to
adopt was healthy, but that the child's
biological mother was learning disabled
solely because of a head trauma. After the
child was placed in the couple's home, the
couple soon became aware of the child's
abnormal physical and emotional prob-
lems. Upon investigation, they discovered
the child's birthmotJher was actually diag-
nosed as possessing macrocephaly, pseu-
dopicanthal folds, a high-arched palate,
tachycardia, small dinodactyly of the fifth
fingers, hand tremors, and poor coordina-
tion. In addition, she was mildly retarded,
and no medical documentation existed to
support the agency's claim that this result-
ed from a childhood head injury. All of
this was known by the agency and none
of it was shared with the prospective
adoptive couple.

The adoptive parents sued, alleging
negligent misrepresentation. The Supreme
Court of Rhode Island deemed this claim
cognizable. It reasoned "when CFS began
allegedly, volunteering information con-
cerning Christopher's and his biological
mother's medical and genetic background,
the agency assumed a duty to refrain from
making any negligent misrepresentations,"
and, "CFS breached such a duty by
allegedly misinforming die Mallettes of
the true state of Christopher's and his fam-
ily's medical and genetic background."
The court held "when the Mallettes
alleged they would not have adopted
Christopher if they had known of his med-
ical and genetic background and their
injuries resulted from justifiable reliance on
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CFS's misrepresentations, a cause of action
for negligent misrepresentation was suffi-
ciently set forth."

In Roe, supra, Illinois also recognized
a cause of action for negligent misrepre-
sentation, concluding that the analysis of
a duty under negligence theory must
consider foreseeable injury, the likeli-
hood of injury, the magnitude of the
burden of guarding against that injury,
and what the consequences would be if
that burden were placed upon a respon-
dent. The court determined the adoptive
parents were owed the "duty of an hon-
est and complete response [by the adop-
tion agency] to [their] specific request
concerning characteristics of the poten-
tially adoptable child..."

In Gibbs, supra, Pennsylvania also
allowed a wrongful adoption action based
on negligence. The Pennsylvania Supreme
Court held that an agency assumes the
duty of telling the truth when it volunteers
information to prospective parents. By
requiring "that the adoption agency make
reasonable efforts to determine whether its
representations are true" the court
acknowledged the greater responsibility
placed on adoption agencies, but ruled
that the foreseeability requirement would

limit an agency's liability to only those
conditions which are "reasonably pre-
dictable at the time of placement." Thus,
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according to the Gibbs court if adoption
agencies refrain from making representa-
tions they are capable of avoiding these
types of problems.

In Wallerstein v. Hospital Corp. of
America? the Florida District Court of
Appeals addressed a separate but related
topic by allowing a claim of negligent
misrepresentation against attending
physicians who incorrectly assured adop-
tive parents of a child's health and suit-
ability for adoption. The child was diag-
nosed as suffering from chronic
encephalopathy, paralysis and cerebral
palsy before the child's first birthday. In
the suit against the physicians, it was
alleged diese conditions were or should
have been obvious to trained medical
personnel. The Court of Appeals accept-
ed the negligent misrepresentation, alle-
gation, concluding "this often men-
tioned and rarely explained tort was
viable." Since the doctors were
employed to determine die child's suit-
ability for adoption and to "examine,
recognize, and diagnose Shawn's physi-
cal condition," and since die plaintiffs
sought assurances from these physicians
upon which they were to rely in making
their decision to adopt, the doctors' neg-
ligent misrepresentation of the child's
health constituted an actionable tort.

In MacMath v. Maine Adoption
Placement Services,1* the court did not
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specifically preclude actions for negligent
misrepresentation, but it did not find the
requisite duty under the specific facts of
the case. In MacMath, an adoptive cou-
ple expressed interest in adopting a child
who was not exposed to drugs and did
not have special needs. Shortly there-
after, a child was placed with the couple,
and the child began to exhibit abnormal
behavior. The MacMaths took the child
to a physician and it was tentatively diag-
nosed as suffering either from statis
encephalopathy or cerebral palsy. The
MacMaths contacted the adoption agen-
cy, requesting information about the
child's birthmodier, and the agency pro-
vided the couple widi all of the informa-
tion in its possession. The information

"no moral
blame can toe
attributed to
an adoption
agency that
makes a full
disclosure of

the child's
medical history
to prospective

adoptive
parents."

was deemed "sketchy and subject to dif-
fering interpretations," and the
MacMadis proceeded to adopt die child.
Soon after the adoption was finalized,
die child was diagnosed with global neu-
rodevelopmental dysfunction, an impair-
ment that would deny the child the
opportunity of leading a normal or inde-
pendent life. The MacMaths brought
suit against the adoption agency, alleg-
ing the agency was at fault for not advis-
ing them to postpone the adoption until
the health information was more com-
plete, and for failing to discuss the avail-
ability of public subsidies for special
needs children.

The Supreme Court of Maine refused
to recognize the legitimacy of die claim,
characterizing it as a "mere failure to dis-
close information to adoptive parents."
The court concluded die adoption agency
had no knowledge of die child's medical
problems, and that adoption agencies
should not be burdened with a "duty to
discover eveiy bit of health information
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