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" IDITORS NOTES p

Those familiar with my political side might question my
decision to put together a Delaware Lawyer issue on “govern-
ment law.” After all, don’t I believe in limited government?
Why am I gloritying those who earn a living collaborating with
the enemy? These are the kinds of questions I will surely hear.

My response is two-fold. First, as much as I have grown sus-
picious and in some respects downright disdainful of the bureau-
cratc, intrusive, and just plin condescending features of some
government programs, I remain fascinated by the way our sys-
tem of government works (and sometimes doesn’t work).

More importantly, we still live in a country governed by the rule
of law. In order to maintain that system we must have those most
familiar with the law — lawyers — continually engaged with our gov-
ernment at every turn. This interaction will vary, from serving as a
watchful eye, advising clected official on policy matters, to doing
combat with an intransigent government body. And it must take
place within an established framework and predictable process, oth-
erwise the result will be arbitrary decision making and perhaps even
chaos. In short, there should be openness and due process, coupled
with some mutual respect and ample fairness.

This issue of Delaware Lawyer will illustrate how a small segment
of the Bar, government lawyers, bencefit the rest of us in a very pro-
found way by their work. At the risk of being overly dramatic, I
believe that without them eventually there would be little to distin-
guish us from the millions in this century who suffered under gov-
ernments ruling with arbitrary, ruthless, and secretive hands.

Refreshingly, each of our authors is relatively young — most
became lawyers within the past 10 - 11 years (I am proud to say I
fall within that category). Each is a member of the Delaware Bar
with one exception, and that person serves as counsel to the
Senate Finance Committee chaired by Delaware Senator Bill
Roth. Each of these talented lawyers (and authors, I might add)
interfaces with federal and state government in his own unique
way. They might not have taken the most lucrative route in their
profession, but many of us will envy the immense satisfaction they
seem to gain from their work.

Leo E. Strine, Jr. serves as a Vice Chancellor in the Delaware
Chancery Court following dedicated service as counsel to our current

Governor. He writes about the many lessons learned from that expe-
rience. W. Laird Stabler, III left a prestigious law firm to serve very
capably as counsel to the previous Governor, and he describes that
experience and his journey back to private practice to address adminis-
trative law and a legislative practice. I was fortunate, through the assis-
tance of the office of Senator Roth (who is a lawyer), to include a
piece by a professional working for the legislative branch who personi-
fies the ideal government lawyer. Jeftrey F. Kupfer is someone with a
respect for process and the rule of law, but always with an eye towards
“doing the right thing.” Finally, Richard A. Forsten has not had expe-
rence within government, but proudly bears the scars from direct con-
flict with it at the local level. In an entertaining way his article chal-
lenges the reader to join him in a critical examination of government
regulation of something very sacred to all of us, our property.

Our nation has a rich history of government lawyers’ vital contri-
butions to our society, beginning with perhaps our most famous,
Thomas Jefferson. In later eras we had Abraham Lincoln and
Thurgood Marshall. How different would the most critical junc-
tures in our history — the shaping of the Constitution, debate over
slavery and state’s rights, and the civil rights movement — have been
without their participation? Very different indeed, and our nation
and system of government would not be the same today.

On the other hand, especially in recent times our country has
had lawyers at the highest levels of government with a significant-
ly negative‘impact. This year marks the twenty fifth anniversary of
Richard Nixon’s resignation from the Presidency. This same year
our current President, William Jefferson Clinton, was impeached.
Ironically, the only two Presidents of this half century who were
lawyers — both educated at our finest law schools — found them-
selves embroiled in a constitutional - crisises because of conduct
reflecting a lack of respect for the rule of law. Perhaps the critical
distinction is that they were not true government lawyers, but
rather career politicians motivated by personal ambition.

With a little understanding of the tradition of government
lawyers in this country, and their impact on our lives, I hope
you enjoy reading this edition as much as I did.

AL

Jeffrey M. Schlerf
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Richard A. Forsten

IF ONLY IT WERE THAT
SIMPLE: LAND USE AND
GOVERNMENT REGULATION

(Author’s Note — As with each Dragner episode,
the stovies you ave about to vead are true, only the
names bave been changed to protect the innocent).

n many ways, land use is one of the most straightfor-
ward yet contradictoty, satisfying yet frustrating areas
of the law. Start with a simple premise — you own
land, the underlying resource for virtually our entire
economy. Without land there could be no farming,
no housing, no industry, no shopping — in short, no
economy. Now, assuming that you own some piece
of land (and, assuming that you aren’t otherwise
independently wealthy), it is probably safe to assume
that you will want to do something with the land you
own (i.e. farm it, build a house, etc.). The question
then becomes how do you go about making some productive
use of your land? At its core, this is the question which perme-
ates land use law and provides the backdrop for a regulatory sys-
tem which at tines works elegantly and efficiently, and at other
times can be maddening and disheartening,.

Let’s start with a seemingly simple example. Suppose you
want to build a small hotel. If your property is in the middle of
a residential neighborhood, then you can probably already
guess that the applicable zoning laws would prohibit such a
use. On the other hand, assume your property is on a commer-
cial thoroughfare which already has two or three motels or
hotels in the area. You would think that if other property in
the area is being used for hotels and motels, then your proper-
ty should also be appropriate for such use. Indeed, a little more
competition might even be good for the public. Lower prices.
Better service. More choice. But not so fast. .

. Further suppose that the zoning code requires a “special
permit” for a hotel and that the grant of a “special permit” is
discretionary, based upon the character of the neighborhood,
traffic, safety, etc. In response to your request for a special per-

mit, assume even further that the other area motels and hotels
form a “trade association” to lobby against you, the newcomer
— after all, more competition might put one of them out of
business and would certainly hurt their profits. So, the local
hotel association starts to lobby against the potential newcom-
er. A new hotel will cause more traffic (even though the exist-
ing hotels cause traffic). A new hotel will cause a loss of open
space (even though the existing hotels once too caused a loss
of open space). Finally, a new hotel might be more attractive
to the public and cause one {or more) of the existing hotels to
go out of business, resulting in a loss of jobs and a rundown,
potentially abandoned old building (even though, of course,
competition is supposed to be at the heart of the free enter-
prise system and the existing hotels can modernize and
upgrade if they think it necessary to compete). ,

Surely, you might think, local officials will see through the
trade group’s position — but, unfortunately, such is not always
the case. Sometimes (perhaps too often) zoning and subdivi-
sion laws designed to protect the public health, safety, and wel-
fare are turned on their heads and used for purposes unrelated
to their original intent. .

It is one thing to have laws subverted in an effort to stop a
project. It is even worse, though, to have the rules changed
after you have started pursuing an otherwise legal project.
Suppose you want to construct a factory. After several months,
you find a site, in an industrial park, zoned to allow what you
want to build. You talk with local officials, who confirm that
what you want to do is legal, and, indeed, they are excited
about the prospect of a new employer. Sounds good, doesn’t
it? But now what happens when, after you apply for approval,
have ordered-equipment (due to long lead times) for your fac-
tory, and have invested substantial time and money, the local
government, in response to nearby residents (who otherwise
live near an industrial park — what did they think would hap-
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pen there?), proposes and passes an ordi-
nance specifically prohibiting your
intended use {(as well as a plethora of
“other uses)?

Consider one final example. Suppose
you seek to rezone your property (say it’s
a farm) so you can build something on it.
Your proposal is opposed by many in the
community and supported by some as
well. There are numerous newspaper arti-
cles about the proposal. The public hear-
ing on the rezoning is well-attended and

goes several hours. After the hearing, the
property is rezoned. Later, someone dis-
covers that a required notice was not
posted on your property, although it was
properly posted elsewhere and published
as required in the newspaper. Opponents
of the rezoning threaten to sue to over-
turn the rezoning. Meanwhile, an elec-
tion is held and new decision makers are
elected who are opposed to your project.
Should the rezoning be set aside because

a notice was not posted properly on your

DELAWARE LAWYER 5

property — even though it was proper-
ly posted everywhere else and the well-
attended public hearing demonstrates
that the community was well aware of
the rezoning? '

The foregoing three hypotheticals
{(hotel, factory, rezoning) are all drawn
from real cases, and each highlights a dif-
ferent facet and concern of land use
practice, The first example, the hotel
opposed by other hotels, cuts to the very
core of land use regulations — what is



their purpose? The second example, that
of changing the rules on a property
owner after the property begins work on
a project, addresses the level of protec-
tion afforded property owners from
changes to the rules, a concept some-
times referred to as “vested rights.”, The
final example, the mis-posted nétice,
deals with the extreme emphasis often
placed on procedural issues because of
the extreme deference courts otherwise
show local governments on the substan-
tive merits of their land use decisions.
Each of these is discussed further below.
With respect to the hotel case, the
question is whether competitors may use
zoning and subdivision codes to stitle
competition. Intuitively, this does not
_seem proper, and, indeed, a history of
how zoning developed supports this
conclusion. Modern land use law has its
roots in the common law doctrine of
nuisance. While a landowner had the
right to use his land, the common law
would not allow him to use his land in
such a manner as to-injure the land of
another. Each case was fact specific.
Growing out of the common law doc-
trine of nuisance, municipalities began to
‘enact ordinances under their police
power designed to protect the public
health and safety. For example, brick
kilns (to manufacture bricks) were pro-
hibited in residential areas. Stables were
prohibited in commercial districts.
Courts generally upheld these restric-
tions because the restrictions could be
clearly linked to concerns about public
health and safety. In 1916, the City of
New York became the first city to adopt
a comprehensive zoning ordinance; and,
in 1926, the United States Supreme
Court upheld zoning ordinances, largely
by analogizing to the law of nuisance:
[t]he ordinance now under review,
and all similar laws and regulations,
must find their justification in some
aspect of the police power, asserted for
the public welfare. . . . the question
whether the power exists to forbid the
erection of a building of a particular
kind or for a particular use, like the
question whether a particular thing is a
nuisance, is to be determined, not by
an abstract consideration of the build-
ing or of the thing considered apart,
but by considering it in connection
with the circumstances and the locality
. » « . A nuisance may be merely a right
thing in the wrong place, like a pig in
the parlor instead of the barnyard.
Euclid v. Amber Realty Co., 272 U.S.
365, 387-88 (1926). Given the roots of

modern zoning law, then, with its basis
in the common law doctrine of nuisance,
which in turn prohibits injury to anoth-
er’s land and the ability to use the land,
Delaware courts and the courts of other
states have, not surprisingly, expressed
the view that competition is not a proper
factor to consider in a land use decision.
In Mobil Oil Corp. v. Board of Adjust-
ment, Del. Super., 283 A.2d 837 (1971),
Mobil Oil appealed the denial of a vari-
ance and building permit to construct a
gasoline station on commercially-zoned
land. In reversing the Board’s denial, the
Superior Court stated:

[t]he Board worried about eco-
nomics. It made a finding of fact that
there were sufficient stations already
in the area. But the need or lack of
need of gasoline stations in the area is
not relevant . . .. It may be that older
gas stations may benefit from the
absence of a new modern station in
the area but the public interest is not
served. The petitioner is entitled to
the best use of its land in a commer-
cially zoned area.

Id. at 840. In New Castle County
Council v. BC Development Associntes,
Del. Supr., 567 A.2d 1271 (1989), the
Delaware Supreme Court remanded a
denial of a rezoning application because

the New Castle County Council had not

- clearly articulated its reasons for the

denial. In doing so, the Court implied

that it would look unfavorably upon the

consideration of competition in a zoning
decision. After reviewing several reasons
which would support a denial, the Court
went on to state?

[t]he record also reveals that some
discussion at the hearing focused on
the competitive impact of new devel-
opment upon existing businesses.
While we have no occasion to consider
whether limiting competition is an
appropriate basis for denying a zon-
ing application, the record does not
dispel the impression that Council
may have relied upon this as grounds
for rejection of rezoning,

Id. at 1277. The import of the
Supreme Court’s statement is clear —
Delaware law does not allow govern-
ments to suppress competition through
the use of zoning. Yet notwithstanding
that suppressing competition, or protect-
ing older, established businesses, is not a
legitimate concern of zoning, the issue is
present in many cases. What makes the
competition argument especially frustrat-
ing is that it is often raised, and decision

makers may be heavily influenced by it,
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yet the decision makers will state that
they are basing their decisions on other,
legitimate grounds for denial,

Of course, when decision makers are
pressed to deny a pending land use pro-
ject and they lack any legitimate
grounds, creative decision makers (and
opponents) often try to change the rules
so that an otherwise legally permitted
land use can then legitimately be denied.
Standing in the way of such after-the-
fact prohibitions, though, stands the
common law doctrine of vested rights.
Essentially, this doctrine holds that
where a property owner has made sub-
stantial expenditures in good faith
reliance on existing provisions, he will be
allowed to proceed with his project
notwithstanding a subsequent change in
the law. The Delaware Supreme court
has articulated this test as follows:

" [a]s to the time of the zoning
change, there must have been a sub-
stantial change of position, expendi- .
tures, or incurrence of obligations,
made lawfully in good faith under the
permit, before the landowner .
becomes entitled to complete the con-
struction and to use the premises for a
purpose prohibited by a subsequent
zoning change. S '

Shellburne v. Roberts, Del.Supr., 224
A2d 250, 254 (1966). In establishing a
vested right, the central focus is on the
amount of good faith expenditures. There
is no pre-set minimum which guarantees a
finding of vested rights. Each case is fact
specific and takes into account all of the rel-
evant circumstances. Unfortunately, in
Delaware, there seems to be some confu-
sion as to whether a property owner must
receive a permit or approval before rights
will vest. Shellburne is the only Delaware
Supreme Court-decision to discuss vested
rights, and, in doing so, used the phrase
“substantial change . . . made lawfully in
good faith under the permit.” The inclu-
sion of the words “under the permit” has
suggested to many that a permit is
required, although in Shellburne, the prop-
erty owner had received a permit, so there
is no indication that the issue was consid-
ered. Moreover, several lower Delaware
court decisions have found vested rights
absent receipt of a permit. There is a split
of authority among the states. Given the
cost, complexity and length of time associ-
ated with obtaining land use permits under
today’s more modern and complex land
use statutes, the better rule regarding the
vesting of rights would seem to be that no
petrmit should be required so long as there
as been substantial reliance in good faith.



Cases explicitly requiring a permit for rights
to vest, as well as the Shellburne case
(which did not directly address the issue),
were decided in a far simpler era of land
use regulation before traftic impact studies,
wetlands delineations, and a host of other,
often expensive studies were required to
even apply for a permit. As one commenta-
tor modestly put it, “[m]Jost vesting rules
fail to recognize trends toward a longer
development process with larger ‘front-
end’ costs.” Rinaldi, “Virginia’s Vested
Property Rights Rule: Legal And
Economic Considerations,” 2 Geo. Mason
L. Rev. 77, 95 (1994). Moreover, in that
simpler era, a permit could be issued and
work often begun before many in the
community even realized what was going
on. Thus, there really would have been lit-
tle or no opportunity for a change in the
rules prior to obtaining a permit, nor an
opportunity to make substantial expendi-
tures prior to the issuance of a permit.
None of that is necessarily true any more,
calling into question the rationale of those
decisions requiring a permit. A rule which
vests rights at the time of application
(assuming substantial reliance in good
faith) is far more equitable and fair in
today’s modern land use regulatory envi-
ronment. This issue, though, remains open
and of concern as Delaware property own-
ers attempt to make plans to use their fand.

But while the finer points of vested
rights may not be completely clear under
;Delaware law, one thing is crystal clear —
all procedural requirements must be
strictly followed or the land use approval
is subject to reversal. The strict enforce-
ment of procedure, though, is somewhat
ironic. When reviewing rezoning deci-
sions, as well as other discretionary land
use decisions, a Delaware court is very

deferential when it comes to the merits of

the decision. A reviewing court will not
substitute its judgment for that of the
decision-making body. The court will

only reverse the decision on the merits if

the decision is clearly arbitrary and capri-
clous, or is not otherwise supported by
the record — a very diflicult standard for
someone challenging the decision to
meet. But while Delaware courts may be
deferential on the merits, they strictly
insist that procedure be followed. In
Carl M. Freeman Assoc., Inc., v. Green,
Del.Supr., 447 A.2d 1179 (1982), the
Supreme Court held that “[b]ecause

zoning ordinances are in derogation of

common law property rights, [there must
be] strict compliance with the [legislated]
procedures.” Id. at 1182 (citation omit-
ted). In doing so, the court rejected the
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Jeffrey F. Kupfer

WHEN THE NATION
IS YOUR CLIENT

he pay is not great. The working conditions-are
not ideal. The hours, in some cases, are long
and erratic. But even so, you hear the same
refrains from people time and again. “It was the
best job I ever had.” “It was a great experience.”
“I got a chance to do some really interesting
things.” “I never thought I"d have so much
responsibility so quickly.”

What makes so many people say such good
things about their experience in government
service? While there are undoubtedly many
answers to that general question, I think that
it comes down to two separate but related
: principles — one narrow and personal, the
other broader and societal.

The first principle revolves around the government lawyer’s
unique role in our system. Unlike a private sector attorney, the
government lawyer is not confined to being an advocate for a
particular party or cause. Instead, the government lawyer has
the freedom to look beyond a paying client and to try to
achieve what he or she believes is the “correct” result. This is
not to say, of course, that a private sector lawyer always acts as
a hired gun, maximizing financial gain without any sense of
personal commitment or belief in the issue. There are countless
private sector attorneys who passionately believe in their work.
The difterence, however, is that the sole duty of the private
sector attorney is to promote that cause or client, to act as the
best possible advocate for his or her client. The government
attorney, on the other hand, has the ability to weigh additional
factors, to judge both sides of an issue, and to reach his or her
own conclusions.

In making this point, I am not suggesting that there is some
objective “right” answer to the questions facing every govern
ment lawyer. Reasonable people can — and do - disagree about
the wisdom of many judicial decisions, executive branch prac-
tices, or legislative policies. Moreover, the freedom to do what
one perceives is “right” has its inherent constraints; neverthe-
less, it is what sets government work apart and makes it a
rewarding personal experience,

The second principle has to do with the effect of the gov-
ernment lawyer’s action. By its very nature, governmental
action has a broad scope. Some decisions are obviously big pic-
ture — they clearly affect numerous people. Other decisions
seem smaller — they may only directly affect a few people. But
even in these latter cases, there is some precedent or policy that
is being created or executed. Because one is acting as a public
official rather than as a private citizen, the implication of every
action is magnified. There are important ramifications in every
decision made by a government official. This means that the
government lawyer has a real opportunity to-make a difference,
to leave an impact on society as a whole.

During the past seven years, I have had the privilege of serv-
ing in all three branches of the federal government — the judicia-
1y, the executive, and the legislative. While the responsibilities are
different in each branch - and the constraints and factors vary —
my experience in each place has reinforced my feeling that a gov-
ernment lawyer has a unique and important role in our society.

Perhaps more than any of the branches of government,
people associate the judicial branch with serving the public
interest. The defined role of law clerks and judges is to resolve
disputes between contesting parties. The nature of the job,
therefore, lends itself most closely to the first principle of being
a government lawyer — the ability to sift through competing
presentations and then to arrive at the “right” result.

The role of the law clerk or judge becomes even more
important owing to the nature of our judicial system — which is
confrontational. We do not ask the contesting parties in a law-
suit to step back and to temper their arguments so as to serve
the public interest. We all understand that the litigants are
looking out for their own interests and presenting their best
case to the court. They are advocates for a position and they
are supposed to do their best to present that case. It is in this
way that ideas and positions are fully developed, and one hopes
it leads to the most thoughtful and considered result.

The job of a law clerk — who in most cases takes the first
crack at drafting a resolution to the dispute ~ has its inherent
constraints. The most obvious constraint is the law — the statute
and binding judicial precedent. In a few situations, the law clerk
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may find himself or herself with no
choice but to recommend a decision that
he or she finds completely inequitable
and unreasonable. In the majority of situ-
ations, however, the law and the prece-
dents allow the law clerk — and the judge
- to render a judgment that is fair and
reasonable — to do what he or she
believes is “right.”

I know of one case, for instance,
where a young man was paralyzed as a
result of a terrible accident that occurred
while he was riding on a “four wheeler”
recreational vehicle. He sued the manu-
facturer, claiming that the vehicle had
malfunctioned. The manufacturer
responded that it should not be liable
because the man had assumed the risk —
he had never ridden a “four wheeler”
before, he was riding it in a very danger-
ous place, and he knew that the vehicle
was prone to malfunction. Both sides
presented the case as strongly as possible
from their perspectives. The jury ulti-
mately sided with the plaintiff and
awarded him tens of millions of dollars.
The manufacturer appealed and the case
went to the circuit court where it was
heard by a two judge panel.

After hearing oral argument, the
two judge appeals panel split down
the middle — one judge felt that the
fact that the man had been paralyzed
and that the vehicle had malfunc-
tioned was enough to sustain the ver-
dict; the other felt that the man was
“interminably stupid” and should
not receive this windfall. Faced with
this impasse, and not wanting to add
a third judge to the panel, the two
judges told the law clerk to come up
with an answer, The clerk’s answer
was to draft an opinion that would
achieve what was probably the right
result — a damage award somewhere
in the middle. The opinion, which
was issued by the judges,-overturned
the district court on liability
grounds but retained the damage
component. The effect was to
send the case back for a new trial,
and in doing so prompted the
parties to settle the case for a few

million dollars. Reasonable people may
disagree about whether this result was
“right” ~ about -whether . the court
should have decided squarely for one
side or the other ~ but the fact of the
matter is that the government lawyer
was able to do what he or she believed
was fair, equitable, and ultimately in
the public interest.

Whereas a lawyer in the judicial branch
occupies a fairlydefined role, the govern-
ment lawyer in the executive branch can
serve in a few capacities. Some lawyers
serve as high level political appointees.
Acting in this arena, they make or carry
out policy decisions that have a wide
effect on numerous citizens.

The vast majority of govern-
ment lawyeis in the execu-
tive branch, however,
do not serve in

those high level, inherently political posi-
tions. Instead, they represent the gov-
ernment in litigation or in other disputes
with private parties. As such, they are
one player in our adversarial judicial sys-
tem. But unlike the private sector lawyer,
whose role in that system is clearly’
defined and limited by his or her duty to
the client, the executive branch lawyer
retains the ability to make a broader
assessment of the particular issue. In fact,
the government lawyer not only may ~
but should — consider additional factors
such as the public interest.
The grand jury context provides a
good example of this dynamic. In our
federal criminal system, the grand jury
is the place where the prosecutor
presents evidence and seeks
an indictment — which
is the first step in

The government lawvyer is not confined to being an

advocate for a particular party or cause. Instead he has

the freedom to look beyond a paying client and to try to

achieve what he believes is “correct.”
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the formal, public criminal process. For .

historical and practical reasons, only the
prosecutor has the right to call witnesses
and present evidence to the members of
the grand jury. Moreover, the targets of
the inquiry do not have a formal role
monitoting the grand jury proceedings
and witnesses cannot be accompanied by
lawyers when they testify to the grand
jury. In short, it is structured as an inher-
ently one-sided procedure. But while
there are inevitably some cases of abuse,
the vast majority of grand jury proceed-
ings are conducted in a fair manner.

The reason that the grand jury pro-
cess works — and why Americans contin-
ue to have faith in it ~ is that while a
prosecutor ostensibly represents just one
side of the case, he is also charged with
making sure that the process is fair. The
goal is not simply to win at all costs. The
United States Attorney's Manual makes
that precise point in reminding federal
prosecutors that in dealing with a grand
jury, the prosecutor must always conduct
himself ot herself “as an officer of the
court whose function is to ensure that
justice is done and that guilt shall not
escape nor innocence suffer.”

As in the other branches, executive
branch lawyers work under certain con-
straints. In general, those limitations are
the priorities set by their departments
and the scarcity of available resources. It
is not possible to pursue every case
where there is a violation of the law and
you believe that someone is culpable.
But even with that caveat, there is usual-
ly enough leeway for the government
attorney to concentrate on the cases that
he or she deems are the most valuable —
the ones that he or she feels are the
“right” ones to pursue. _

One case that crossed my desk, for
example, involved an individual who had
been convicted of tax evasion about 15
years ago, and had been ordered to pay a
large amount of back taxes. Instead of
paying what he owed, however, he lied to
an IRS collections officer and then began
sheltering his money in offshore bank
accounts. The case got lost in the shuffle
and by the time a colleague and I saw it,
the individual was nearing seventy years
old, and much of the evidence against
him was going to be difficult to gather. It
would have been reasonable to ignore the
case — the age of the target made him less
menacing and proving the violation was
going to be troublesome. Nonetheless,
we determined that the case was worth
our time and eftort. We felt that the facts
in this case made it an important prosecu-

tion, that it was in the public interest to
pursue it. It took some time, but the indi-
vidual was ultimately convicted and sen-

tenced to prison. The case only directly

affected a few people, but one can argue

that its message created a larger indirect
impact on society. Similar considerations
abound in almost every case.

Whereas the executive branch lawycr
acts as a party in the system and the
judicial branch lawyer acts as an arbiter,
the legislative lawyer occupies yet
another role. In some ways, the legisla-
tive lawyer can be viewed as combining
the qualities of lawyers in both of the
other branches. For instance, the leg-
islative lawyer often begins by weighing
competing presentations from advo-
cates of various positions. These presen-
tations may be from other lawmakers,
from hired lobbyists, or from regular
citizens who call to complain or offer
suggestions. In any event, the lawyer
needs to formulate the correct response
~ to examine the arguments and decide
what is the proper conclusion. In that
respect, at least, the legislative lawyer is
acting like a judicial law clerk. Once this
decision is made, however, the legisla-
tive lawyer puts on a different hat — the
hat usually worn by a lawyer in the
executive branch. The legislative lawyer
becomes an advocate for the position.
The job becomes trying to convince
other lawmakers (and sometimes other
interest groups) of the correctness of
your posmon

Just as in the other branches; the gov-
ernment lawyer in the legislative branch
does not have unfettered room to do what
he or she believes is “right.” In Congress,
the obvious constraint is politics. The mere
fact that one believes that a certain result is
the right one does not always mean that
one can get there. This is especially true in
the Senate where one member can wield
tremendous individual influence.

Last year, for example, Congress
passed the Internet Tax Freedom Act. It
provides a good example of the role of a
lawyer in the Senate and the factors that
go into passing legislatdon.

The overall purpose of the proposed
legislation was to call a time-out in the
taxation of electronic commerce. Private
sector businesses were concerned that
states and localities would view the
tremendous growth of electronic com-
merce and the Internet as a new and
untapped revenue source. Since electron-
ic commerce passed through many areas,
it was unclear how a myriad of new taxes

could be applied and what effect that
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would have on the growing industry. At
the same time, states and localities had a
legitimate concern that their sales tax
base was drying up, and that they need-
ed to establish a system to collect rev-
enue from this new industry. And of
course, there was politics, Many lawmak-
ers had high technology industries as
constituents. Others simply wanted to be
associated with this cutting edge issue.

In July 1998, the Finance Committee
was granted a short window to modify
the proposal before it was sent to the full
Senate for consideration. Since the com-
mittee had not received jurisdiction until
this point, proponents and opponents of
the bill had not focused on us. That all
changed in a hurry. Once the referral
was made, the phone started ringing and
the fax machine began humming as lob- -
byists on both sides of the issue swung
into action. They provided us with back-
ground, and they also presented their
version of the case. Much like private liti-
gants in a lawsuit, they did their best to
advocate their positions.

As part of this process, the committee
also scheduled a public hearing. The pur-
pose was to provide a public forum to dis-
cuss the legislative proposal and to make a
record of the varying viewpoints. We
heard from officials of the Clinton
Administration, from private sector busi-
ness representatives, and from state and
local officials. We also heard about a com-
promise version of the legislation that had
just been passed by the House of Repre-
sentatives. Armed with all that informa-
tion, we began drafting the Finance
Committee version of the Internet bill.

As we pieced together the legislation,
there was the inevitable interaction
between policy and politics. We recog-
nized the political constraints on our
ability to do whatever we thought was
“right.” For instance, most people
accepted in principle that there should
be a temporary moratorium on state and.
local taxation of the Internet. The ques-
tions revolved around the length of the
moratorium and whether to' grandfather
certain existing state taxes. As for the
length, we felt that the existing Senate
language, which called for six years, was
simply too long. While many of our
members would have been content with

"a one or two year moratorium, we start-

ed with three years, which was also the
length called for in the House bill.

As for the grandfather component,
we took a different tack, In the House,
the parties worked out a compromise
whereby state taxes were grandfathered



throughout the moratorium period. We
saw that as philosophically inconsistent.
If the federal government was going to
step in and decide that Internet taxes

wete {n:\ppropriatc, we thought that
you should not reward certain states
who had just moved quicker than oth-
ers. Accordingly, we proposed that
there be no grandfather provision — that
states could collect taxes that were
imposed before the date of the bill, but
could not impose new taxes afterwards.
We knew that both these positions
could change in light of political reality
(and they later did), but we thought it
was the right place to start.

Another contentious piece of the bill
was the creation of a commission to
study taxation on the Internet. The
House bill created a 31 person commis-
sion, with specific rules identifying
industry groups and associations to be
represented on it. We agreed that it
made sense to have a formal body, and
to make sure that different viewpoints
were represented, but 31 members
jumped out at us as an unwieldy and
unworkable number. Accordingly, we
proposed that the commission have 16
members, of which four would be from
the federal government, six would be
from the private sector, and six would be
from state and local governments.

The other issue for the commission
was defining its areas of study. The
existing Senate bill had a general focus,
and did not mention anything about
mail or phone order sales. The House
bill, on the other hand, had a specitic
and heavy focus. on that point. It was a
key issue for state and local govern-
ments, many of whom felt that their tax
base was being seriously eroded by their
inability to effectively tax these “remote”
sales. We thought that the issue should
be studied, though we did not necessari-
ly see it as the focal point of the com-
mission’s work. Accordingly, we pro-
posed a general focus, but with a clear
direction to include the study of remote
sales. Our language provided that the
commission would study and recom-
mend rules for international, federal;
state, and local taxation of Internet
transactions, as well as for comparable
sales activities (like these remote sales).

We put all of this into what is called
the “Chairman’s mark,” which is the
starting point for committee considera-
tion of the bill. The members of the
committee then considered, or “marked-

up” the bill. They made one change - .

lowering the moratorium period to two
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'years — and then approved the bill with
only one dissenting vote.

A few months later, the full Senate
considered the bill. We call this going to
the “Senate floor.” It is the time when
all Senators have a chance to offer

amendments, seek changes, and then to

vote up or down on the:bill, It is also
another place where a lawyer in the leg-
islative branch is guided by principle,
but: constrained by political realities.

The Senate conducts much of its busi-

ness by what is called unanimous con-
sent, That means that any member of
the Senate; if he or sheis determined
enough, has the power to grind the pro-
cess to a halt. To make progress, com-

promises have to be struck and strong’

interests need to be accommodated.

By the time the Internet bill
emerged from the Senate floor, the two
year moratorium was back to three
years, certain state and local taxes had
received full grandfather treatment; and
the commission membership had
increased to nineteen from sixteen. On
the other hand, important components
such as the commission focus remained
intact. In speaking in favor of the bill,
Senator Roth noted that there had been
some changes from his original bill, but
that the “central thrust of the legisla-

tion” remained and so he would vote

for it. Senator Moynihan, the ranking
member of the Finance Committee,
made a similar point, stating that the
bill' was “not perfect” but still deserved
his support. The bill passed 96-2 (two
Senators did not vote).

All government lawyers have their
own reasons for why they entered into
government service and why they have
remained in it. Among those varied rea-
sons, the two principles described earlier
— the ability to draw your own conclu-
sions within certain constraints and the
opportunity to make a difference - fig-
ure prominently. Unlike a private sector
attorney, whose duty is to his or her
client, the government lawyer in all
three branches of government has an
additional responsibility — to the public.
In one case I prosecuted, the judge
summed this up in his jury instructions.
While he made the comments in the
context of a criminal trial, they are appli-
cable to all branches of government, He
reminded the members of the jury that
in reaching their verdict, they should
not consider whether the government
was going to win or lose the case,
because “the government always wins
when justice is done.” ®







