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NOTE FROM THE CHAIR

There's somediing a little bit different about this issue. When
Dave McBride (my co-issue editor) and I were searching for a
theme, it occurred to us that it would be interesting to shift our
focus away form die various practice areas of die law, and to exam-
ine instead the business of law in Delaware. Haven't we all known
someone we thought of as a marvelous lawyer but whose business
skills were less than stellar? In most cases, that type of person has
trouble establishing or sustaining a law practice. In the belief diat
perhaps a bit of "continuing business education" might comple-
ment our CLE credits, this issue was born.

By our choice of dieme (and cover), we do not mean to imply that
Delaware lawyers are preoccupied with revenues and profits at the
expense of dieir clients. To the contrary, we think the "Business of
Law" theme is important because it can help negate the putative con-
flict between being a professional and running a profitable law firm:

Law is, and always has been, a business as well as a profes-
sion.... Once one escapes from the clutches of thinking of
"profession" and "business" as dichotomies, and comes to
term with the fact that, whether we like it or not, diey are
joined at die hip in private practice, a refreshing set of pos-
sibilities reveals itself....

... [T]hinking creatively about the business of private
. law practice could strongly—and realistically—support the
enhancement of professional values.... Understanding the
business better and taking creative action to improve the

business may ultimately prove die most fruitful approach
to developing happy, healthy and ethical lawyers.

Kelly, M., Thinking About the Business of Practicing Law, 52
VAND. L. REV. 985 (May 1999).

Here, then, is our contribution toward that lofty goal: In
"Marketing the 21st Century Law Firm," Heather Jefferson provides
an insider's look at the various ways Delaware firms are adapting to
an increasingly competitive market. Next, in "Strangers No More,"
Dave Swayze and Bill Manning address the business-driven phe-
nomenon that has directiy or indirecdy affected the practices of most
Delaware lawyers—the influx of non-Delaware firms to our fair state.
We dose the issue with two articles on law firm management. As the
immediate past president of Richards, Layton & Finger, Alan Terrell
shares his experiences in "Managing the Big Firm." The challenges
of running a solo practice or small firm are somewhat different, of
course, and I was privileged to speak to several of Delaware's finest
such practitioners. They are truly "Small Wonders," and I have
attempted to compile their candid insights into a set of valuable
lessons that can enhance the practice of any Delaware lawyer.

So, even if your "spring break" is only long enough to enjoy a
cup of coffee, I hope you take die opportunity to spend it with
these articles.

Karen L. Pascale

Heather D. Jefferson is die Client Services Manager for die Wilmington, Delaware office of Stradley Ronon Stevens & Young, LLP.
A 1995 graduate of Widener University School of Law, Ms. Jefferson clerked for the Honorable William T. Quillen of the Delaware
Superior Court and practiced corporate law prior to entering the legal marketing field. Ms. Jefferson oversees die client in-talce system
from the initial engagement through the billing process for Stradley Ronon's Delaware Counsel Group. She is responsible for the
strategic planning, development and identification of marketing activities for die office. Ms. Jefferson is the Chair of the American Bar
Association Law Practice Management Section's Young Lawyer/Law Student Division and a member of die Section's Council.

William E. Manning is a shareholder with the Wilmington office of Klett Rooney Lieber & Schorling. Mr.
Manning practices in the areas of land use, commercial real estate development, utility regulation, health care law
and commercial litigation. Mr. Manning is a 1976 cum laude graduate of the University of Louisville Law
School and a graduate of the University of Delaware. He is a member of the Delaware State Bar Association and

the Executive Committee of the Delaware State Chamber of Commerce.

Karen L. Pascale practices in the areas of general litigation, corporate litigation and intellectual property with the
Wilmington law firm Bouchard, Margules 8c Friedlander. She received her J.D. degree, cum laude, from Villanova
University School of Law in 1990, where she was Articles Editor for the Villanova Law Review. Ms. Pascale has served on
the Board of Editors of Delaware Lawyer magazine since 1994, and is its current Chair.

David S. Swayze is a partner in the Wilmington office of Reed Smith LLP. He concentrates his practice in die areas
I of financial services regulation and legislation, commercial transactions, and environmental, administrative and com-
mercial law. Mr. Swayze is a 1969 graduate of the University of Pennsylvania Law School, and received his A.B. in
politics from Princeton University. He is a former Chief of Staff and Executive Assistant to the Governor of

Delaware. Mr. Swayze is a member of the Administrative Law Section and the Banking Law Committee of the Commercial
Law t7n ?• ""T Amerif™ Bar Association. He is also a member of The Association of the Bar of the City of New York and
I he Banking, International Law, and Nominations Committees of the Delaware State Bar Association.

" a 5 V a r d L a W S c h ° o 1 i n 1 9 6 8 ™d has been a member of the Delaware Bar since 1970.
, P.A. m 1970 and for the three years ending June 2000, he served as its President.
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DELAWARE LAWYER UPDATES

The Embattled Family, Vol. 17 No. 2 (Summer 1999) featured an article on

redrafting the Uniform Parentage Act (UPA) by Professor John J. Sampson and Harry

L. Tindall, Esq. The Uniform Parentage Act (2000) was approved by the National

Conference of Commissioners on Uniform State Laws (NCCUSL) on August 1, 2000,

and is currently pending before state legislatures throughout the country. Copies of the

Act may be obtained online at NCCUSL's website: www.nccusl.org. An article on the

UPA (2000) will appear in the Summer 2001 edition of Delaware Lawyer.

Endangered Privacy, Vol. 18, No. 2 (Summer 2000) contained an important "tear out"

reference tool advising attorneys what information may be obtained from the Federal

Parent Locator Service (FPLS). It details who can request information, for what pur-

pose and how to make it. This reference tool provides the electronic address for FPLS.

Since publication, the Federal Office of Child Support Enforcement (OCSE) has

changed that address to fplsaccess@acf.dhhs.gov. As access by private attorneys to

information available to state and federal child support enforcement agencies has been a

topic of considerable discussion in the last year, attorneys are encouraged to review

"Requests for Information from the Federal Parent Locator Service" to identify

existing locate resources.
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Heather E>. Jefferson

MARKETING THE 2lST
CENTURY LAWr FIRM

he law firm marketing field is exploding. It
used to be that only the big firms, the mam-
moth leaders in the legal industry, called on
consultants to help develop marketing strate-
gies. Only these major firms used the Altaian
Weils and Hildebrandts—well known legal
marketing consultants—of the world. Most
law firms viewed legal marketing as too
expensive, too time consuming or just plain
superfluous. But in the last five years that has
changed. Competition among law firms is
increasing steadily due to many factors,
including the globalization of the legal pro-
fession, the Internet, and the ever-present

client mantra of "faster and cheaper." Merely providing good-
quality legal work no longer provides a firm with the competi-
tive edge needed to attract and keep clients. As die legal mar-
ketplace continues to evolve, Delaware law firms are asking the
question: How are we supposed to generate new business and
maintain our current client base? The conclusion is inescapable:
Marketing is no longer an exercise for the few and the mighty.

Delaware firms, particularly those with corporate and busi-
ness law practices, have enjoyed the fruits of a booming legal
economy assisted by the national recognition of our corpora-
tion laws, the well-deserved reputation of the Court of
Chancery and die almost "Oz-like" Division of Corporations
of the Delaware Secretary of State. Similarly, the thriving
bankruptcy and intellectual property areas of practice have
pulled many out-of-state lawyers and firms into our jurisdic-
tion. Even as accounting firms and banks have taken advantage
of the many Delaware laws that are favorable to businesses
nationally and internationally, Delaware law firms have benefit-
led. As Brcnda Thompson, owner of Management Resources,
a Wilmington-based marketing consultant to law firms, was

told by at least one local lawyer, "We don't need to market,
this is Delaware."

And so, year after year, more out-of-state firms have quiedy
entered the Delaware legal marketplace. Lawyers from old,
established Delaware firms have left to open the Wilmington
office of "Philadelphia, Pittsburgh and New York, LLP." As a
result, quality legal work is available on any street and in any
corner office in town. Marketing, and the idea of strategic
planning for future business, has consequendy burst onto the
Delaware scene.

Marketing—It's rVIore
than Just Advertising

"Marketing," "business development" or "client develop-
ment"—whatever euphemism one uses—encompasses more
than just advertising. Even the term "marketing" itself is
defined more broadly man ever. A firm-wide strategic plan that
incorporates various marketing activities used to achieve well-
articulated goals will define a firm in the public eye, conveying
its character, image and philosophy. In other words, the con-
cept of marketing is greater than publishing a firm brochure. It
is greater dian setting up a website or presenting seminars. It is
greater than throwing a holiday party for clients or drafting
practice group descriptions. Yes, all of the above are marketing
activities. However, if those activities are not formulated and
executed within the framework of an overall strategic plan,
then they are a waste of firm resources.

What About Delaware?
So, what are Delaware firms doing in terms of marketing?

Many firms continue to attract business because of the well-
known Delaware practice in, for example, corporate work,
complex coverage issues, bankruptcy, intellectual property liti-
gation and alternative entity work. Then there is the local
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Delaware work: real estate, personal
injury and representation of local busi-
nesses. These different types of practice
merit very different marketing philoso-
phies. Variations in firm size also play a
role in the quality and quantity of mar-
keting efforts. These factors must be
reflected in the firm's strategic plan.

The Firm Brochure
At its most basic level, law firm mar-

keting usually involves some sort of firm
brochure that highlights the firm's per-
sonnel and capabilities. A brochure is
one of the ways a firm conveys a state-
ment about itself and its people. Either
inadvertently or by default, however, the
brochure (rather than an overall strategic
plan) often sets the tone for the rest of
the firm's publicly disseminated materi-
als. Frequently, only one or two partners
push for the brochure, and it gets
designed in a vacuum without due con-
sideration of the firm's overall character
or vision for the future. Thus, the firm
brochure ends up defining the firm's
image, rather than the firm identifying
its strengths and using the brochure as
part of a strategic effort to position itself
in the marketplace.

In some contexts, a firm brochure
may not be a useful marketing tool.
For a solo practitioner, a personal
resume may be all that is needed. One
practitioner commented that she has
never been asked to provide any type of
firm brochure. She establishes credibili-
ty and trust by meeting her prospects
face to face and through word-of-
mouth referrals.

Welcome to
JYIy Website

As Delaware firms become more and
more savvy in their marketing activities,
websites are quickly upstaging firm
brochures. Potter Anderson & Corroon's
new website is the "edier version" of its
offices, according to Mark A. Morton,
chair of the firm's Client Develop-
ment/Business Development
Committee. The firm hired a
Washington, D.C. area website designer
to provide a very distinctive look and feel
to the site. From Morton's perspective,
the firm website should be a reflection of
die lawyers and provide the same kind of
experience as walking through Potter
Anderson's front door.

Another Delaware law firm also sees
the website and its capabilities as going
well beyond a "firm brochure" function.
As Ed McNally, managing partner of

Morris James Hitchens & Williams,
looks to the future, he sees his firm's
website as a way to interact with clients
through the use of an "extranet," thus
transforming the website from an infor-
mation-only model to a functional
model. "It is an offensive move to have
a website today," says McNally.
McNally is right on target in today's
legal marketplace. More and more,
prospective clients are turning to the
Internet to check out referral names and
firms. Having a website to confirm a
referral can make the difference for an
undecided client.

What About Good
Old-Fashioned
Advertising?

Even advertising seems to have its
role in the Delaware legal marketplace.
According to Brenda Thompson of
Management Resources, "Advertise-
ments are most effective when they are
well-designed, informative and have
contact information." She has seen
many legal advertisements which fail to
give the reader any information on how
to contact the firm. Certainly, advertis-
ing can be aimed to bring in business as
well as to create awareness of the firm
and its services. However, in
Thompson's view, advertising must be
part of an Overall strategic plan, not run
"on an ad hoc basis."

Many corporate and specialty bou-
tiques advertise in some manner in
national legal publications. Although it is
difficult to rate the effectiveness of a par-
ticular advertisement, firms such as
Morris James Hitchens & Williams are
encouraged by positive client feedback.
Charles Harvath, firm administrator for
Morris James, says he has received favor-
able comments on the firm's advertising
campaign in national periodicals "from
as far away as London and Canada."

But regardless of whether a firm
chooses to advertise, marketing remains
a vital function. Today, even law stu-
dents are learning about marketing.
Widener University School of Law offers
a Law Practice Management course
intended to ward off practice misman-
agement. According to Marion New-
bold, dean of students for the law
school, and one-half of the team that
teaches the course, "The law school rec-
ognizes the importance of exposing stu-
dents to business principles, due to the
ethical obligations of the profession."
Every lawyer remembers his or her pro-
fessional responsibility class that included

a section on advertising and solicitation.
How many of us really thought we
would ever have to revisit the subject
after the bar exam? For many Delaware
lawyers, that day has clearly arrived.

The Password Is:
Referrals

Interestingly enough, Stewart &
Associates, a corporate and tax boutique
firm with a national Delaware practice,
does not advertise at all. But then again,
if your website is "Delawarecorporate-
law.com," why would you? According to
Dawn B. Kilcrease, a director with the
firm, there is no need to advertise. Most
of the firm's work comes through refer-
rals from around the country and
abroad, including banks and Big Five
accounting firms. Kilcrease's firm finds
the best way to "advertise" is to market
directly to its referral sources.

Other Delaware attorneys agree that
current clients are a firm's best source of
new business. One solo practitioner with
an associate forbids any advertising or
marketing, relying instead on "word-of-
mouth" referrals.

The Cutting Edge: Law
Firm " B r a n d i n g "

Some firms, especially the out-of-
state firms with Delaware branch offices,
have gone beyond mere advertising to a
more sophisticated form of marketing
called "branding" (or, as the industry
professionals call it, "an integrated mar-
keting campaign"). The title of Saul
Ewing's branding program, "Thinking
Ahead," is not just a slogan "but the
way the firm wants its clients and the
community to perceive it," says Tom
Kane, the firm's director of marketing
and strategic planning and a former
practicing lawyer with nineteen years in
marketing. Under the firm?s action pro-
gram, each attorney is encouraged to
make one call per week to a client or
contact with a helpful idea—unrelated
to a current matter—at no charge to the
client. The firm expects that this will
reinforce the brand, by furthering the
client's perception that the firm is, in
fact, thinking ahead. Kane, along with a
member of the firm's Marketing
Committee, reviews each attorney's
efforts at fulfilling the branding pro-
gram. Formerly "Lawyers Thinking
Ahead," the firm dropped the
"Lawyers" in recognition that the firm
as a whole can think beyond a client
matter or the client's current engage-
ment and provide value. All advertising
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is designed to be part of die firm's over-
all strategic plan, to be perceived as
"Thinking Ahead."

The Marketing
Professional

Hiring a marketing professional or a
consultant is another technique to move
a firm towards the cutting edge.
Thompson maintains that the right time
to hire a marketing professional is really
a judgment call on the part of firm lead-
ership, reflecting a commitment to
enhance and grow the firm's business.
The decision should not be based on
firm size or number of timekeepers. Saul
Ewing's Tom Kane agrees that the time
to hire a marketing professional is when
a firm opens its doors. "That person
doesn't have to be hired in an in-house
position," Kane adds, but can be an out-
side consultant. Currendy, there are only
a handful of in-house marketing profes-
sionals employed by Delaware law firms.
Yet a number of firms have hired outside
consultants to develop and coordinate
certain marketing activities, and some
firms might consider hiring an in-house
person in the future.

Defining the role of an in-house mar-
keting professional is the most important
decision in the hiring process. Some law
firm management structures will not
support the concept of turning over
marketing decisions to a marketing pro-
fessional. In that instance, a firm might
want to start with a coordinator-level
position to provide administrative sup-
port. When a firm does commit to hiring
a senior-level marketing professional, the
firm must be ready to provide that pro-
fessional with the right information to
do the job properly. "Marketing encom-
passes everydoing from business develop-
ment to compensation systems to
staffing," says Thompson. Ultimately, a
senior-level marketing professional is a
strategic partner in the business, just like
a CFO, accountant or executive director.

"Marketing for
Dummies": What
Every Firm Can Do

Admittedly, only a few law firms have
the resources in time, money and human
capital to develop and execute an inte-
grated marketing campaign. But there
are many routine activities that every
firm can do to optimize its marketing
efforts. For instance, every firm should
have an electronic contact database.
Paper Rolodexes are a thing of the past.
Today, with Microsoft Outlook,

GroupWise and Palm Pilots, contact
databases are easy to keep. For those
firms on the cutting edge, sophisticated
marketing databases such as Interaction
or Elite's Marketing Module provide
functionality well beyond an electronic
Rolodex. No matter what system is used,
contact database information should be
networked so that all attorneys can view
these relationships. The database con-
tacts should be categorized as either
clients, referral sources, prospects or pro-
fessional colleagues. Then, whenever the
firm decides to write a newsletter or pre-
sent a seminar, it can easily identify those

More and
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contacts who might be interested.
Firms should also know who their

clients are in terms of geographic loca-
tion, industry or SIC code, and the type
of legal service the firm provides. This
information can be captured during the
client intake stage or as part of a conflicts
clearance process. Laying hands on this
information can be critical if and when
management decides to develop a strate-
gic plan for the firm. Keep in mind diat
client analysis is an ongoing marketing
activity. This information will help the
firm choose seminar topics, determine

content for newsletters, identify niche
areas and uncover firm strengths. It can
be very useful for preparing Requests for
Proposals as well.

Every firm needs to be aware of
where its work is coming from and who
its referral sources are. Stewart 8c
Associates, for example, has identified
its referral sources and works to main-
tain these relationships. Even small
firms and solo practitioners need to
have this type of information at their
fingertips. Again, this information can
be distilled from client intake forms or
new case memoranda. One Delaware
insurance defense firm recognizes the
critical importance of maintaining good
contacts with the decision-makers who
hire Delaware lawyers, particularly as
more out-of-state firms open Delaware
branch offices. "Some of these
Philadelphia firms have better relation-
ships with the insurance companies,"
commented one attorney whose prac-
tice consists of representing national
insurance companies. If the out-of-state
firms can now handle Delaware work,
the Delaware firm must maintain its
relationships, or it could have an impact
on the firm's bottom line.

As a firm begins to implement these
basic marketing activities, patterns will
begin to appear. By understanding the
demographic makeup of its clients and
who is referring those clients, a firm can
best determine where to spend its mar-
keting dollars. Then it is poised to
undertake more sophisticated market-
ing activities. Client surveys are an
excellent way to get useful feedback.
Any lawyer who just assumes he or she
knows what a client prefers in terms of
delivery of legal services is probably
wrong!; Surveys can be very informal—
performed over lunch or a visit to the
client's office—or extremely formal,
using a written survey prepared by a
consultant. Personal marketing plans
can be used to gather information
regarding the marketing activities of
individual attorneys. The information
can be coordinated for maximum effect
and minimum expense. Nonbillable
hours spent on die marketing function
can be tracked to determine a return on
the firm's investment.

The moral of the story is clear: No
matter the size of your law firm or the
nature of its practice, these basic informa-
tion-gathering and tracking activities can
help you to formulate an overall strategic
plan, and to successfully market the
Delaware law firm into the 21st century. •
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David
William E. Manning

STRANGERSNO MORE:
THE DELAWARE
OFFICE OF THE

NON-DELAWARE FIRM

HflHHHj In the Beginning
W H ^ he migration of non-Delaware law firms to

H Delaware's shore began slowly but auspi-
H ciously in 1978 when New York-based cor-
H porate and commercial law titan Skadden,
H Arps, Slate, Meagher & Flom opened its
B Wilmington office. In what would become a
H common pattern among the other pioneers
H that settled in Delaware from 1978 to 1985,
B j Skadden built its Delaware presence around
H a cadre of well-established and highly
^ B regarded Delaware practitioners: Rod Ward

^ H V and Steve Rothschild, together with two of
their proteges, Dave Ripsom and John

Small, all plucked from Prickett, Ward, Burt & Sanders.
Later, Irving Shapiro, the retired CEO of the DuPont
Company, would also join the Skadden ranks. When we said
auspicious, we meant auspicious.

After Skadden, New York firms sat on the sidelines while a
host of major Philadelphia firms took their turns in establishing
a Delaware beachhead. In 1986, your authors and David
Ripsom joined two lawyers from an earlier and unsuccessful
Wilmington office of Obermayer, Rebmann, Maxwell &
Hippel in forming the Wilmington and Dover offices of
Duane, Morris & Heckscher. Pepper, Hamilton & Scheetz
and Saul, Ewing, Remick & Saul soon followed.

What had been merely a trickle of non-Delaware law firm
immigrants quickly became a torrent. Today, there are no
fewer than 110 law firms with offices in Delaware whose part-
nership or limited liability company claims another state as its
home address. Practically every major Philadelphia firm is
here, as one might expect. But, in addition to New York and

Philadelphia, originating venues include Baltimore,
Washington, DC, a number of New Jersey cities, Boston, and
even Los Angeles. Most, to be sure, are mere outposts, with
between one and four lawyers in residence. Other than
Skadden, very few have grown beyond 10 lawyers. Yet every
firm had an economic reason or reasons for coming to the
First State, whether valid or not. This article examines these
economic reasons, and suggests some economic and due dili-
gence "rules of the road" for the benefit of both non-
Delaware firms that are considering a Delaware presence and
Delaware lawyers who might be considering practicing law
with one of those firms.

One postscript to this preamble: As the influx of non-
Delaware firms progressed, Skadden was not followed
(except for two or three one-person outposts) by any of the
other major New York corporate firms. With the demonstra-
ble success of Skadden's Delaware operation, one might ask
why. Read on.

Winy They Came
The decision by a "white shoe" New York firm, heavily

engaged in merger and acquisition litigation and thus no
stranger to the Court of Chancery, to establish a physical
beachhead on the once-exclusive turf of Wilmington's largest
and most prominent firms, sent shock waves through the
Delaware bar then, and tremors remain. But that decision had
solid, and indeed conservative, economic underpinnings. First,
Skadden made the wise decision to join, rather than compete
with, "the club" by enticing leading members of the Delaware
corporate bar to found its Wilmington office. Second,
Skadden's omnipresence in the merger and acquisition transac-
tion and litigation arenas makes the firm beholden to no one
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(including any indigenous firm) in assur-
ing an adequate Delaware case load.
Third, Skadden has a national corporate
practice, and its Delaware office provides
a strong cadre of litigators whose skills
are exported to cases throughout the
United States where Delaware corporate
law issues are subjudice. Finally, Skadden
appears to have no difficulty importing
New York hourly rates (and—shudder—
New York associate salaries) to its
Delaware business.

If the Skadden model is so successful,
why then have not other "white shoe"
New York firms followed suit? The first
reason is obvious: Few, if any, other
New York firms have the dominant posi-
tion that Skadden holds in the corporate
marketplace. Thus, few could generate
the critical mass of high value litigation
and transactional work in a Delaware
office. Second, many of the rival firms
have correspondent relationships—a
source of referral business—with indige-
nous Delaware firms which would dry
up with their establishment of a
Delaware office. Third, many of the
"white shoe" firms reason that they real-
ly do not leave that much on the table
by not having a Delaware office, because
their lawyers routinely sit as first chair in
the Court of Chancery or the Delaware
District Court, and all do a vibrant busi-
ness in Delaware opinion work, notwith-
standing the lack of a Delaware presence
(to say nothing of a certificate of admis-
sion to the Delaware bar). Finally, the
major New York corporate/commercial
firms have almost without exception
aggressively turned their attention (and
their capital) to international practice as
they seek a larger return on investment
associated with helping their clients open
and establish markets outside of the
United States.

In contrast to the Skadden model,
the prevalent economic model relied
upon by most non-Delaware firms in
establishing a Delaware presence is rep-
resented by the principal Philadelphia
firms. That model has four basic premis-
es: first, that the vibrant Delaware legal
market represents the logical "next step"
for die regional firm looking to expand
geographically; second, that there is
almost unlimited potential for new
entrants in certain practice areas
(bankruptcy and intellectual property in
die Delaware District Court, for exam-
ple); third, that with the near demise of
state boundaries as a business factor, the
multistate firm can offer sophisticated
regional and even national legal services

to Delaware clientele doing business
outside of Delaware; and fourth, that the
lawyers in the firm's offices outside of
Delaware have an economically signifi-
cant volume of Delaware business (hold-
ing company, corporate documentation
and opinion work, and Delaware busi-
ness trusts by way of example) that they
now refer to indigenous Delaware coun-
sel, and that represents money left on
the table. Each firm that has adopted
this multi-faceted model places different
weight on each of these factors, depend-
ing upon the nature of its business. For
example, boutique firms such as Fish &
Richardson, P.C. (intellectual property)
and Pachulski & Stang (bankruptcy) are
focused almost exclusively on die pursuit
of their specialties in the Delaware
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District Court, while Saul, Ewing,
Remick & Saul, with its real estate and
business practice, and its specialty in
municipal finance, has found value in all
four factors. Most other entrants fall
somewhere in the middle of this contin-
uum.

The bottom line is that non-Delaware
firms have a number of paths to prof-
itability through a Delaware office. After
two decades, many of them have discov-
ered one or more of those paths by
knowing their strengths, adapting those
strengths to the Delaware market, and
selecting the right indigenous and
imported personnel. The harrumphs in
the early years from the indigenous pop-
ulation about carpetbaggers and the

need for new letterhead rules have dissi-
pated as the practice of law in Delaware
becomes a regional and national practice.
Once regarded as having Liechtenstein-
like eccentricity, "Wilmington" now
appears in neat columns on firm letter-
heads listing cities throughout the world,
and with sufficient economic clout to
explain why.

Why Not to Come
If there is one economic rationale for

a Delaware presence that has not proven
itself, it is that a non-Delaware firm
should follow a major client to Delaware
or risk losing that client, or at least a
major piece of its business. Two highly
regarded firms came to Delaware princi-
pally for that reason—Buffalo's Phillips,
Lytle, Hitchcock, Blaine & Huber and
Baltimore's Semmes, Bowen & Semmes.
The clients that brought them to
Delaware are now gone, and so are they.

A. Primer For the
Non-Delaware

Firm Considering a
Delaware Office

If you are a non-Delaware firm con-
sidering a Delaware office:

1. Honestly appraise what value your
firm brings to the Delaware marketplace.
Is the practice area you plan to exploit
really underserved? If not, are your prac-
titioners so good that they will likely
grab an economically significant amount
of the present business? If the honest
answer to either question is "no," don't
come.

2. Build your Delaware practice
around one or more "big foot"
Delaware practitioners. No matter how
able the talent you plan to import, an
institutional understanding of the judges
before whom you must practice and the
lawyers you must practice against, and
the lore regarding both, is indispensable.
Having the respect of the local bench
and bar doesn't hurt, either.

3. Do not build any significant refer-
ral business into your business plan. If
there is one constant underlying the
Delaware practice of a non-Delaware law
firm, it is that many indigenous lawyers
will sacrifice their eldest children before
tliey will refer a matter to you. This phe-
nomenon provides unvarnished proof
that the indigenous firms regard the
immigrant firms as an omnivorous com-
petitive threat. (It is, however, our expe-
rience that Delaware lawyers who prac-
tice with non-Delaware firms are entirely
deferential to pre-existing relationships
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between client and Delaware counsel.
Hence, we regard the defensive angst
among indigenous lawyers with wonder
and amazement.)

4. Do not count on making a profit
during the first year or two of practice,
no matter how vibrant your proposed
areas of practice, and no matter how
solid the historical book of business of
your Delaware hires. Even if your busi-
ness plan proves out, your new office has
no aged receivables to collect (unless you
are swallowing a local firm whole), and
no significant cash flow for at least the
first ninety days. Additionally, start-up
expenses rival those in much larger com-
mercial markets because of the squeeze
on class-A office space in Wilmington
and the airtight labor supply for both lat-
eral attorneys and non-legal staff.

5. And, speaking of expenses, begin
with a three-year plan. Amortize all
start-up expenses over that period (or
longer), and, if you are planning a major
presence at start-up, consider borrowing
a portion of operating expenses—even
partners' salaries—to mitigate dilution
of your firm's bottom line. Nothing will
depress the "new office enthusiasm"
more than the knowledge that this
year's partner compensation will be
reduced thereby. Talk about starting
with a target on your back....

6. Do not assume that you can charge
major market hourly rates to the prepon-
derance of Delaware clientele. Sure, you
may be selling a level of expertise in some
exotic specialty that is not otherwise
available in the Delaware bar. Sure, you
are only asking that the Delaware client
pay die same freight for that specialized
skill that your clients in other jurisdic-
tions pay. It matters not. You are offering
the service in Delaware, and prevailing
Delaware rates will generally trump
imported rates. (This is why you seldom
see Skadden chasing locally derived busi-
ness: no need to take a haircut if you
don't have to.)

A Primer for the
Delaware Practitioner

Who Is Considering
Joining the Delaware

Office of a Non-
Delaware Law Firm

1. If your current book of business
depends to any significant degree on
referrals from indigenous Delaware firms
(particularly in the corporate litigation
and transactional areas), see paragraph 3
above and stay where you are.

2. Ask yourself what added value to

your established practice will likely occur
as a result of your association with the
non-Delaware firm. Is the firm leaving
money on the table in your practice area
because of its inability to service
Delaware clients? Does the firm offer
some cache, or special marketing advan-
tage, or measurable synergies that will
likely enhance your practice? If the
answer is "yes," is the projected enhance-
ment enough to overcome the disloca-
tions of establishing a new office?

3. Ask hard questions about the degree
of commitment which your prospective
non-Delaware employer has for its
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Delaware office. Does the business plan
parse? Are budgets realistic, particularly on
the cost side? Do the marketing and
growth plans for the Delaware office seem
tentative? If the firm's business plan is
designed primarily to assure that the firm
can bail with a minimum of fuss and both-
er, stay where you are, or go elsewhere.

4. Do not accept on faith the repre-
sentations from the principal recruiters of
your prospective firm regarding how
wonderfully you will fit into its culture,
and how collegia! you will find your new
comrades. (In fact, if you hear the word
"culture" more than three times in the

first conversation, run.) Carefully test
such representations by interacting witii
as many of your prospective colleagues as
possible, and pressing as many knowl-
edgeable outsiders (particularly former
lawyers at the firm) as you can find for a
candid assessment. Also, most estab-
lished regional and national firms have a
reputation in their marketplace. While
this too should be tested, our experience
is that the common perception of a firm
usually has a reasonable basis in fact.

5. If discussions are serious, conduct a
thorough conflicts check immediately.
Multistate firms have very large and
diverse client bases. It will surprise you
to discover the number of your clients
with operations outside of Delaware who
appear in the client database of the firm
with whom you are talking. You need to
know from die outset whether such list-
ings show your clients as mutual, or as
adversarial. Where your current clients
show up as clients of your prospective
new firm, you may want to discuss com-
pensation related issues such as origina-
tion credit, billing credit and responsibil-
ity etc. When your biggest client turns
out to be adverse, reach a very clear
understanding of how your important
relationship can be preserved and be pre-
pared to discuss it with your client
before signing on.

6. Understand what it is that makes
you valuable to the non-Delaware firm,
and understand how you will benefit if
that value is realized. For example, if
your value is to service the Delaware
business of lawyers from the firm's non-
Delaware offices, but the firm principally
compensates its partners based upon the
business they originate rather than the
business they service, you are not a fit.
Look for a linear relationship between
the value you will add and the degree to
which the compensation scheme of the
firm rewards that value.

7. Finally, be certain that the non-
Delaware firm will respect and support
your autonomy to conduct yourself and
your practice with die civility and colle-
giality that are hallmarks of the Delaware
bar. While we Delaware lawyers may puff
a bit too much about our distinctively
pleasant relationships among bench and
bar, we really do have a nice thing going
here and multistate practice should not
change that. Your new partners need to
understand this.

8. Do you want to run an office—
administratively? If so, determine
whether you will have the necessary
authority and time. If not, make sure
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some administrator at your new firm can
ensure that (assuming this is a "beach-
head" situation) offices are secured,
computers installed and networked, sec-
retaries are welcomed, phones ring when
clients call, announcements are mailed,
press releases issued and spouses given
the correct health insurance information.
If there is such a person, we recommend
shameless fawning and a case of thirty-
year-old scotch.

Conclusion
Using various iterations of the multi-

factor economic model described herein,
non-Delaware law firms have established
a significant and profitable beachhead in
Delaware. To date, the profitability of

To date, the

profitability
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non-Delaware

firms has not

come at the

expense of

indigenous

corporate and

commercial

firms.

these firms has not come at the expense
of indigenous corporate and commercial
firms, who continue to parlay good
lawyering and a tradition of enduring
correspondent firm relationships
throughout the United States into solid
franchises that have shown little vulnera-
bility to the foreign firm onrush.

If anything, the growth in foreign firm
presence should accelerate, muted only by
a possible downturn in the national econ-
omy. This is largely because the disci-
plinary rules governing multi-jurisdiction-
al practice are in flux, and the trend is
toward their relaxation. Consider, for
example, the recommended change in
Rule 8.5 of the Model Rules of
Professional Conduct as proposed by the


