SEX CRIMES IN DELAWARE

DEI

l A‘PUBLICATI
OF TH
DELAWARE BAR

AWAREK
FOUNDATION ;

Volume 19 Number 2 o : - ;ﬁ it .;:.':‘ri:;.::if’ SRS $300 Summer 2001

ndiRL

E NEWS JouRna, h .




2're throwing the
i BIGGEST
BEST

party even..

for lots of LITTLE reasons!

Party for the Babies at the

DELAWARE Tongy
BEST OF DELAWARE  PARTY

Thursday, July 19, 2001
5-8:30 pm

First USA
Riverfront Arts Center

.3




CONTENTS

3
SEX AND THE WORKPLACE:
UNDERSTANDING AND PREVENTING
SEXUAL HARASSMENT

Teresa A. Cheek

8
THE EVOLUTION OF DELAWARE SEX
CRIMES LEGISIATION IN THE 1990s

Susan Purcell

13
STEREOTYPES, TOLERANCE AND
ACCEPTANCE: GAY RIGHTS IN
COURTS OF LAW AND
PUBLIC OPINION

Marc Wolinsky

23
WHO IS DADDY?
A CASE FOR THE
UNIFORM PARENTAGE
ACT (zooo)

Battle Robinson

and Susan Paikin

FROM THE ARCHIVES

28
DURABLE
DISCRIMINATION

(988)
William E. Wiggin

Light at the end of the tunnel?

Cover headlines reprinted with
permission from THE NEWS JOURNAL

Cover digital illustration by Heidi Scheing

DELAWARE LAWYER 1




NOTE FROM THE EDITOR

The name of this issue was chosen deliberately, and not
without objection from members of our editorial board. We
did not intend that “Sex and the Law” serve as a salacious
magnet to bolster newsstand sales. Had that been the goal,
given the scholarly approach taken by our authors, we would
have stood justly accused of an egregious “bait and switch”
tactic. Had that indeed been the goal, we would have used a
more risqué cover!

Karen Pascale and I discussed the “naming” matter at some
length and concluded that the titde was appropriate because sex
is the “common denominator” of every article that appears
here. No other three-letter word ties together these articles
about sex crimes, gay rights, sexual harassment, parentage and
discrimination. With all due respect to President Bush, the
word “sex” is intended to serve as “a uniter, not a divider.” In
thematic terms, at least.

We applaud the variety and the quality of the material in
this volume, Terry Cheek of our editorial board has contribut-
ed a concise piece on sexual harassment that furnishes a kalei-
doscopic view of relevant case law and concludes with some
worthwhile, practical recommendations for prevention.

Susan Purcell lends her expertise as a prosecutor to a short
history of the development of sex crimes legislation in
Delaware over the past decade. The differences between the
various categories of offenses can be fairly nuanced, yet there is
an underlying objective of passing such legislation—an objec-
tive that is clearly stated at the end of the artcle.

Next, New York corporate litigator Marc Wolinsky has pro-
vided a thorough analysis of gay rights issues that covers many

of the most controversial aspects of that broad topic, including
“gay marriage” and the Boy Scouts. While not everyone will
agree with the author’s viewpoint, the subject is articulately and
thoughtfully presented, and relevant developments in Delaware
are featured.

Next, Susan Paikin and former Family Court Judge Battle
Robinson offer a welcome overview of the Uniform Parentage
Act, a work that is particularly timely given recent technological
developments involving cloning and the human genome pro-
ject. Although this article focuses on paternity issues, one might
well envision a sequel called “Are You My Mother?” (With
apologies to Dr. Seuss, or whoever wrote that story.)

Finally, Bill Wiggin has excerpted a 13-year-old article from
our 1988 “AIDS issue” and has sandwiched around it a short
analysis of H.B. 99, one of the most controversial anti-discrimi-
nation bills to reach the Delaware General Assembly in recent
years. As always, Bill gets straight to the point and, although he
is no longer “at our helm,” his mordant wit has not diminished
over time.

Despite the saucy title of this issue, every contribution is
stimulating and substantive, and we hope that you enjoy it.

VRP
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Teresa A. Cheek

SEX AND THE
WORKPLACE:
UNDERSTANDING
AND PREVENTING
SEXUAL HARASSMENT

ver the past ten years, the number of formal com-
plaints of sexual harassment filed with state and
federal agencies has spiraled upward. According
to statistics compiled by the United States Equal
Employment Opportunity Commission
(“EEOC”) and published on its website
(http:/ /www.ecoc.gov/stats /harass.html), in
fiscal years 1980-1989, a total of 5489 sexual
harassment charges were filed with the EEOC.
Most of the charges during this period were
filed in the years after 1986, when the
Supreme Court issued its first decision address-
ing sexual harassment.

In 1991, Congress amended Title VII
of the Civil Rights Act of 1964 to permit the recovery of com-
pensatory and punitive damages. In 1992, 10,532 sexual
harassment charges were filed with either the EEOC, state fair
~ employment practices agencies such as the Delaware
Department of Labor, or both. The number of sexual harass-
ment charges filed each year climbed steadily until peaking at
15,889 in 1997. In fiscal year 2000, 15,836 people filed sexual
harassment charges. Almost 14 percent of sexual harassment
charges in fiscal year 2000 were filed by men.

The money paid by employers to resolve such cases at the
administrative level has also risen steadily, from $12.7 million in
fiscal year 1992 to $54.6 million in 2000. This figure does not
include the fees paid by employers to their lawyers to defend
against charges of sexual harassment, nor the additional funds
spent by employers on litigation costs and on the merits when
unresolved cases move from the agency level into the courts.

Why has the number of sexual harassment charges exploded
in recent years? Are workplaces becoming more discriminatory?
Increasing public awareness and decreasing judicial tolerance of

sexual harassment, combined with the availability since 1991 of
compensatory and punitive damages for unlawful discrimina-
tion and harassment, have all fueled the fire. This article will
discuss the guidance provided by the EEOC and the United
States Supreme Court on what constitutes sexual harassment,
and it will explore how employers can prevent and avoid habili-
ty for sexual harassment.

Sexual harassment is a form of discrimination outlawed by
Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000¢
to 2000e¢-17. Tite VII was the first major modern federal civil
rights law. It prohibits discrimination in employment on the
basis of race, color, religion, sex and national origin. Title VII
applies to “compensation, terms, conditions, or privileges of
employment,” thereby including hiring (or refusing to hire),
firing, compensation, promotions, demotions and discipline.
There is little legislative history available regarding what
Congress intended when it included sex as a protected charac-
teristic, because sex was added at the last minute in the House
of Representatives. Meritor Savings Bank v. Vinson, 477 U.S.
57, 63 (1986).

The EEOC promulgated guidelines on sexual harassment in
1980. 29 C.E.R. § 1604.11. The EEOC guidelines do not
have the force and effect of law, but the courts defer to the
EEOC’s interpretations of Title VII when making their deci-
sions. Secion 1601.11(a) defines sexual harassment as follows:

Unwelcome sexual advances, requests for sexual
favors, and other verbal or physical conduct of a sexual
nature constitute sexual harassment when (1) submission
to such conduct is made either explicitly or implicitly a
term or condition of an individual’s employment, (2)
submission to or rejection of such conduct by an individ-
ual is used as the basis for employment decisions affect-

Continued on page 5
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SEXUAL HARASSMENT

continued from page 3

ing such individual, or {3) conduct
has the purpose or effect of unrea-
sonably interfering with an individ-
ual’s work performance or creating
an intimidating, hostile, or offensive
working environment.

When the EEOC is trying to deter-
mine whether sexual harassment in viola-
tion of Title VII has occurred, the agency
examines “the totality of the circum-
stances,” including the context in which
the conduct occurred and the nature of
the sexual advances. Although the EEOC
focuses on conduct that is sexual in
nature, the Third Circuit has held that
any form of hostile or abusive conduct
can constitute sexual harassment as long
as it is motivated by the vicim’s gender.
Andrews v. City of Philadelphin, 895 F.2d
1469, 1485 (3d Cir. 1990).

To date, the Supreme Court has
issued five decisions exploring the sub-
ject of sexual harassment under Title
VII. The first, Meritor Savings Bank v.
Vinson, 477 U.S. 57 (1986), presented a
claim of hostile environment sexual
harassment. Vinson was hired as a teller-
trainee in September 1974 on the same
day as she applied. She had encountered
the branch manager in the bank parking
lot and asked if there was any work avail-
able. She alleged that he acted in a
fatherly and helpful manner for the first
several months, but that in May 1975 he
mvited her to dinner and suggested that
after dinner they go to a motel together
and have sex. At first she refused, but
then, after he told her that she “owed
him” for hiring her, she agreed to go to
the motel with him and did engage in
sexual relations with him. Thereafter, she
testified, he repeatedly demanded sexual
favors, fondled her at work, exposed
himself to her, and forcibly raped her,
and stated that he fondled other female
employees also. She testified that she and
the manager continued to have sexual
relations until 1977, when she started
going with a steady boyfriend. The
supervisor denied the allegations, saying
they were in response to a business dis-
pute between Vinson and himself about
which of the branch's tellers should be
trained for a head teller position.
During her employment at the bank,
Vinson was promoted three times based
on merit, but she called in sick on
September 21, 1978, and filed suit on
September 22, 1978. She never returned

to work and was eventually fired for tak-
ing excessive sick leave.

The Court held that “without ques-
tion, when a supervisor sexually harasses a
subordinate because of the subordinate’s
sex, that supervisor ‘discriminates’ on the
basis of sex.” 477 U.S. at 63. The Court
agreed with the EEOC's guidelines inter-
preting Title VII as covering hostile envi-
ronment harassment, noting that the
EEOC’s position was based on ample
judicial precedent “holding that Title VII
affords employees the right to work in an
environment free from discriminatory
intimidation, ridicule, and insult.” Id. at
64. The Court rejected the argument that
there is no liability unless the employee
has suftered economic harm, quoting with
approval the Eleventh Circuit’s rationale:

“Sexual harassment which creates a

hostile or offensive working environ-
ment for members of one sex is every
bit the arbitrary barrier to sexual
equality in the workplace that racial
harassment is to racial equality. Surely,
a requirement that a man or woman
run a gauntlet of sexual abuse in
return for the privilege of being
allowed to work and make a living can
be as demeaning and disconcerting as
the harshest of racial epithets.”

Id. at 67, quoting Henson v. Dundee,
682 F.2d 897, 902 (11th Cir. 1982).
However, for harassment to be action-
able under Title VII, cautioned the
Court, it must be “sufficiently severe or
pervasive ‘to alter the conditions of [the
victim’s} employment and create an abu-
sive working environment.”” Id., quoting
Henson, 682 F.2d at 904.

The Court also pointed out that there
is a distinction between whether a victim
of sexual harassment “voluntarily” sub-
mits to sexual advances and whether such
advances are “welcome.” Where advances
are welcome, there is no actionable con-
duct, but “voluntary” submission to
advances that are unwelcome does not
mean that an employee forfeits his or her
claim. According to the Court, “{t}he
correct inquiry is whether respondent by
her conduct indicated that the alleged
sexual advances were unwelcome, not
whether her actual participation in sexual
intercourse was voluntary.” 477 U.S. at
68. Consequently, evidence regarding a
complainant’s own conduct, including his
or her sexually provocative speech or
dress, is relevant to the question of
whether advances were unwelcome.

Finally, as to whether the employer
was liable for its supervisor’s sexual
harassment, the Court declined to hold
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that employers are strictly liable for such
sexual harassment, but it also held that
employers could not escape liability sim-
ply because “management” did not
know about the supervisor’s harassment.

In the second case, Harris v. Forklift
Systems, Inc., 510 U.S. 17 (1993), the
Court again addressed “hostile environ-
ment” sexual harassment, this time exam-
ining the question of whether the plain-
aff must prove he or she suffered a psy-
chological injury in order to prevail. In
Harris, the plaintiff, a female manager
working for a rental equipment company,
complained that the male company presi-
dent made derogatory comments based
on gender to her. She alleged that he said
to her, “You're a2 woman, what do you
know,” and, “We need a man as the
rental manager.” He also told her that
she was a “dumb ass woman.” He
addressed sexual innuendos about their
clothing to Harris and other women,
asked them to retrieve coins from his
pockets, and threw objects on the
ground and asked them to pick them up.
Harris eventually told him that she found
his conduct offensive. He said he was sur-
prised, and apologized. He stopped mak-
ing offensive remarks for about two
weeks, but then resumed the practice.
Harris quit her job two weeks later and
pursued her hostile environment claim.

The Court addressed the definition of
hostile work environment, holding that
Title VII is violated when the workplace
is “permeated with ‘discriminatory intim-
idation, ridicule, and insult ... sufficiently
severe or pervasive to alter the conditions
of the vicim’s employment and create an
abusive working environment.”” 510
U.S. at 21. The Court explained that it
was taking a “middle path between mak-
ing actionable any conduct that is merely
offensive and requiring the conduct to
cause a tangible psychological injury.” Id.
As in Harris, hostile environment claims
typically include allegations of coarse,
sexually explicit or vulgar language;
propositions; actual or attempted physical
contact; off-color jokes and banter; sexu-
ally derogatory graffii or display of sexu-
ally explicit material; and non-sexual hos-
tile conduct based on gender. A plaintff
may not win his or her case unless the
conduct is “severe or pervasive,” but, as
the Court explained in Harris:

... Title VII comes into play
before the harassing conduct leads
to a nervous breakdown. A discrimi-
natorily abusive work environment,
even one that does not seriously
affect employees’ psychological




well-being, can and often will
detract from employees’ job perfor-
mance, discourage employees from
remaining on the job, or keep them
from advancing in their careers.
Moreover, even without regard to
these tangible effects, the very fact
that the discriminatory conduct was
$0 severe or pervasive that it created
a work environment abusive to
employees because of their race,
gender, religion, or national origin
offends Title VII’s broad rule of
workplace equality.

510 U.S. at 22. The Court again
noted that all of the circumstances must
be examined to determine if a workplace
is hostile or abusive: “the frequency of
the discriminatory conduct; its severity;
whether it is physically threatening or
humiliating, or a mere offensive utter-
ance; and whether it unreasonably inter-
feres with an employee’s work perfor-
mance.” Id. at 23. The conduct must be
objectively hostile or abusive—that is,
such that a reasonable person would find
it to be hostile or abusive—and the
alleged victim must also subjectively have
felt that the conduct was unwelcome and
abusive. While psychological harm is rel-
evant, neither it nor any other single fac-
tor is a requirement.

In 1998, the Supreme Court decided
three landmark sexual harassment cases:
Oncale p. Sundowner Offshore Services,
Inc., 523 U.S. 75 (1998), and companion
cases Burlington Industries, Inc. v. Ellerth,
524 U.S. 742 (1998), and Faragher y.
City of Boca Raton, 524 U.S. 775 (1998).

Oncale is of interest because it
explores the definition of sexual harass-
ment in the context of same-sex harass-
ment. Oncale, a male; worked on an off-
shore oil rig in an eight-man crew. He
was subjected by three male co-workers
to repeated episodes of humiliating phys-
ical sexunal abuse and was threatened
with rape. He complained to supervisors
but they did nothing to intervene. He
quit his job as a result of the harassment.

The Court held that Title VII pro-
tects both men and women from dis-
crimination and harassment based on
sex, and that harassing workplace con-
duct need not be based on sexual desire
to violate Title VII. The Court wrote:
“The critical issue ... is whether mem-
bers of one sex are exposed to disadvan-
tageous terms or conditions of employ-
ment to which members of the other sex
arc not exposed.” 523 U.S. at 80, guot-
ing Harris, 510 U.S. at 25 (Ginsburg,
J., concurring). Concerned with the

continuing contention that the courts
were turning Title VII into a “general
civility code,” the Court cautioned that
in same-sex cases, as in all sexual harass-
ment cases, the plaintff must show an
objectively hostile environment. The
inquiry “requires careful consideration of
the social context in which the particular
behavior occurs and is experienced by its
target.” 523 U.S. at 81.

Ellerth and Faragher provide clearer
rules as to when employers will be held
liable when a supervisor harasses a sub-
ordinate, and give guidelines on how to
avoid or defend against sexual harass-
ment claims. Faragher was brought by a
female lifeguard who worked for the
City of Boca Raton part time during the
school year and full time during the
summers from 1985 until June 1990.
She and the other female lifeguards were
subjected to unwanted touching and
numerous other lewd, vulgar and offen-
sive acts and remarks by one of her first-
fine mate supervisors and by his supervi-
sor, the Chief of the Marine Safety
Division, who was responsible for hir-
ing, supervision and discipline of all the
City's lifeguards. The other first-line
supervisor, also a male, did not harass
the female lifeguards, but he also failed
to report the harassing conduct about
which they complained to his supervisor
or any other City official because he did
not feel it was his “place” to do so. The
lifeguard group was paramilitary in
structure with a clear chain of com-
mand. The city had adopted a sexual
harassment policy in 1986, but it had
not sent a copy to the Marine Safety
Section, so the lifeguards and their
supervisors were not aware of it.

In Ellerth, a female salesperson
alleged that her supervisor’s supervisor
had subjected her to hostile environment
harassment. She alleged that he had
made offensive remarks and gestures and
had implied threats that were never car-
ried out. Ellerth eventually quit her job.
Although the company had a sexual
harassment policy and complaint proce-
dure, Ellerth did not utilize the com-
plaint procedure before quitting.

Turning to the question of the
employer’s liability for harassment by
supervisors, the Court in both opinions
(one was written by Justice Souter and
the other by Justice Kennedy) described
the various rationales followed by the
lower courts to impose or refuse to
impose liability. Such theories included
scope of employment, apparent authori-
ty, a “proxy” theory, and the “aided in

the agency relation standard.” In gener-
al, said the Court, agency law principles
of vicarious liability applied, but “[t]he
proper analysis ... calls not for a mechan-
ical application of indefinite and mal-
leable factors set forth in the
Restatement [(Second) of Agency], see,
e.g., §§219, 228, 229, but rather an
enquiry into the reasons that would sup-
port a conclusion that harassing behavior
ought to be held within the scope of a
supervisor’s employment, and the rea-
sons for the opposite view.” Faragher,
524 U.S. at 797. The Court explained
that, while agency concepts provided a
starting point, the Court’s task was to
adapt them to the “practical objectives of
Title VIL.” Id. at 802 n. 3.

The primary objective of Title VII,

said the Court, was to avoid harm. Id. at

805-06. The Court pointed out that, in
1990, the EEOC had published guide-
lines for employers, instructing them to
establish complaint procedures to
encourage sexual harassment victims to
come forward by not requiring them to
address their complaints first to a super-
visor who was himself or herself engag-
ing in harassment. Id. at 806. See EEOC
Policy Guidance on Sexual Harassment,
8 FEP Manual 405:6699 (BNA) (Mar.
19, 1990). The Court concluded that a
standard for liability should provide an
incentive for employers to make reason-
able efforts to prevent and remedy sexu-
al harassment. 524 U.S. at 806.
Furthermore, noted the Court, as a gen-
eral rule victims of discrimination have a
duty to mitigate potential damages and
avoid harm where it is possible, and the
standard for liability should recognize
this duty as well. Id.

Accordingly, in both cases, the Court
provided the following statement of the
basis for liability for supervisory sexual
harassment:

In order to accommodate the
principle of vicarious liability for
harm caused by misuse of superviso-
ry authority, as well as Title VII's
equally basic policies of encouraging
forethought by employers and sav-
ing action by objecting employees,
we adopt the following holding. ...
An employer is subject to vicarious
liability to a victimized employee for
an actionable hostile environment
created by a supervisor with imme-
diate (or successively higher)
authority over the employee. When
no tangible employment action is
taken, a defending employer may
raise an affirmative defense to liabili-



ty or damages, subject to proof by a
preponderance of the evidence. ...
The defense comprises two necessary
elements: (a) that the employer exer-
cised reasonable care to prevent and
correct promptly any sexually harass-
ing behavior, and (b) that the plain-
tiff employee failed to take advantage
of any preventive or corrective
opportunities provided by the
employer or to avoid harm other-
wise. While proof that an employer
had promulgated an antiharassment
policy with complaint procedure is
not necessary in every instance as a
matter of law, the need for a stated
policy suitable to the employment
circumstances may appropriately be
addressed in any case when litigating
the first element of the defense. And
while proof that an employee failed
to fulfill the corresponding obliga-
tion of reasonable care to avoid harm
is not limited to showing an unrea-
sonable failure to use any complaint
procedure provided by the employ-
er, a demonstration of such failure
will normally suffice to satisfy the
employer’s burden under the sec-
ond element of the defense. No
affirmative defense is available,
however, when the supervisor's
harassment culminates in a tangi-
ble employment action, such as
discharge, demotion, or an unde-
sirable reassignment.
524 U.S. at 764-65, 807-08.

The Court explained that “tangible
adverse employment action” was “a sig-
nificant change in employment status”
such as discharge, demotion, failure to
promote, or reassignment with signifi-
cantly different responsibilities or a signif-
icant change in benefits. Ellerth, 524
U.S. at 761. The Court noted that
“[wlhen a supervisor makes a tangible
employment decision, there is assurance
that the injury could not have been
inflicted absent the agency relation,” that
“[t]angible employment actions are the
means by which the supervisor brings the
official power of the enterprise to bear on
subordinates,” and that a tangible
employment action “requires an official
act of the enterprise.” Id. at 762. The act
of the supervisor in taking such tangible
employment action “becomes for Title
VII purposes the act of the employer,”
and therefore the employer will not be
able to escape liability for such an act,
said the Court. I4. at 762-63.!

Employers can do many things to
maximize the opportunity for establishing

an affirmative defense under Ellerth and
Faragher. First, all employers should of
course have a written anti-sexual harass-
ment policy that specifically describes the
types of conduct that are prohibited and
that encourages reporting of harassment.
Employers should then ensure that
employees know about the policy by giv-
ing all new employees a copy of the policy
when they are hired, and by posting
copies of the policy conspicuously in loca-
tions in the workplace where other legally
required posters are placed (7.e., the
lunchroom, near the time clock, etc.).
Employers also should periodically update
and distribute new copies of the policy. If
feasible, employers should obtain signed
receipts from employees whenever copies
of the policy are distributed, and employ-
ers should always maintain a file of docu-
mentation demonstrating each instance of
distribution of the policy.

To encourage reporting of sexual
harassment, the complaint procedure
should provide multple avenues for com-
plaints, assure employees that they will be
protected from retaliation for complain-
ing or for cooperating in a sexual harass-
ment investigation, give appropriate assur-
ances about confidentiality, and keep
complainants informed about the status
of their complaints. Traditional internal
complaint procedures often require
employees to “go up the chain of com-
mand” when complaining about their
working conditions. Insistence on such a
process is likely to discourage complaints
about harassment by supervisors or man-
agers, however. Consequently, the policy
should designate a few people (of both
genders) by name and telephone number
as persons to whom complaints should be
directed. These designated representatives
should be trained to respond immediately
to complaints by initiating an investiga-
tion. They should be trained in proper
investigative techniques themselves, or
should be authorized to bring in experi-
enced third party investigators to assist in
the investigation.

Employers also should train supervisors
so that they understand what kind of con-
duct is forbidden. For example, policies
may contain a general definition of sexual
harassment, such as the EEOC definition,
but they also should enumerate examples
of conduct that violates the policy, such as
gender-based epithets and name-calling,
repeated sexual or romantic overtures after
rejection, off-color jokes or sexually sug-
gestive comments, comments about per-
sonal appearance, staring, stalking, offen-
sive touching, sexual assault, display of sex-
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ually explicit materials, and any other hos-
tile or abusive conduct based on gender.

Supervisors also must understand that
they will be held accountable for han-
dling complaints properly should a com-
plaint be made to them, because the
courts require employers to take prompt
and appropriate action when someone
complains, and knowledge of harassment
on the part of a supervisor is likely to be
attributed to the employer.

Once a complaint has been received
and the investigation has been launched,
the employer should provide feedback to
the complainant about the progress of the
investigation. The employer should also
check with the complainant periodically
(i.e., every few days during the investiga-
tion) to be sure that no one has been
retaliating against the employee for com-
plaining. The employer also must ensure
that the harassment has stopped after the
investigatory and disciplinary process has
been completed, because the courts
require employers to do whatever is need-
ed in terms of discipline of a confirmed
harasser to make the harassment end. If a
harasser becomes a repeat offender, the
level of discipline must be increased untl
it becomes effective in stopping any fur-
ther incidents of harassing conduct.

An employer's failure to take the steps
outlined above may be cited by employees
who have filed suit without going through
the internal complaint process as justifica-
tion for not complaining. Courts may
agree that if employees who complained in
the past were ignored, the plaintiff reason-
ably chose not to make a futile complaint.
Employers who do not take even the basic
step of promulgating a sexual harassment
policy with an accessible complaint proce-
dure and communicating that policy to all
employees do so at their own peril. In the
Faragher case, for example, the employer
lost its affirmative defense because the
undisputed facts showed the employer had
never advised the Marine Division
employees of its sexual harassment policy.
Now more than ever, all law firms that
advise employers should urge their clients
to review their sexual harassment policies
and to take the additional steps discussed
in this article to prevent sexual harassment.

FOOTNOTES

1.Given the Court’s description of “tangible
employment action,” emphasizing that tangible
employment action exists when the supervisor
acts on behalf of the employer to make economic
dedisions affecting the employees under his or her
supervision, a constructive discharge (as opposed
to actual discharge authorized and executed by
the company) logically should not be construed

as a tangjble adverse employment action. *




Susan Purcell

THE EVOLUTION OF
DELAWARE SEX
CRIMES LEGISLATION
IN THE 1990s

uring thel990s, there was a dramatic
increase in the number of sex offenses
reported to law enforcement. Many of the
crimes involved children, as both victims
and perpetrators. It was a time of height-
ened awareness of the scope of sexual abuse
and the lasting impact victimization has
upon individuals, especially children.
' Perhaps most alarming was the recognition
that victims sometimes reappeared in the
criminal justice system, as either the victim
or the defendant. Developments in technol-
ogy provided sex offenders with the ability
to communicate with each other and with
potential victims from their home computers, creating issues
never even contemplated ten years ago. This explosion led to a
focus upon the way in which these cases were processed by the
criminal justice system and, ultimately, to significant changes in
the laws, along with a refinement of the resources available to
address the issues raised by these crimes.

During the eleven years 1 prosecuted sex offenses in New
Castle County, I worked with victims from five months to 88
years old. While the victims were primarily female, men and
boys were not exempt from this type of victimization. Most
of the reported cases of sexual assault allege that the perpetra-
tor is a male, but females also commit these offenses. The
majority of the reported offenses were committed against
children by someone they knew. Frequently the perpetrator
was a member of the child’s household or extended family.
The perpetrator may have been the victim’s friend, acquain-
tance or associate. Less frequently, the defendant was a

stranger, completely unknown to the victim.

Adults commit some sex offenses. Juveniles commit others.
Some sex offenses may be the result of a plan. Others occur as
part of a pattern of abuse, and still others are crimes of oppor-
tunity. As the victims and defendants span all humanity, so do
the acts of sexual violence committed. Indeed, no two cases
present identical situations.

As the 1990s began, sex offenses were addressed in a hand-
ful of statutes. These statutes broke sex offenses into three
major groups known as Unlawfu} Sexual Intercourse (USI),

* Unlawful Sexual Penetration (USP) and Unlawful Sexual

Contact (USC). By the end of the 1990s, this system had been
completely replaced by an entirely new group of statutes, with
Rape replacing the terms USI and USP. In addition, many
new laws were enacted to supplement the previously existing
statutory scheme.

Sex Offender Registration Laws became effective in
Delaware in July of 1994. This body of law, commonly
referred to as Megan’s Law, was amended in 1996 and again in
1998. Currently, anyone convicted of a sex offense in Delaware
is designated a sex offender by the sentencing court, and
assigned a der for purposes of community notification. There
are over 1700 sex offenders registered under the three versions
of the statute in Delaware.

Two significant programs were launched to improve and
standardize forensic interview techniques and evidence collec-
tion during the 1990s. These programs, known as the
Children’s Advocacy Center (CAC) and the Sexual Assauit
Nurse Examiner Program (SANE), are currently an integral
part of the forensic picture in many criminal prosecutions. In
addition, the beginning of the 1990s marked the regular



appearance of DNA analysis as a forensic
tool utilized in criminal investigations
and accepted at trial as admissible evi-
dence. This technology had been udlized
in the scientific community for quite
some time, but was new to criminal
forensics.

These developments led to changes in
the way in which sex offenses, and those
who committed them, were considered
by the criminal justice system. Similarly,
the rights of the victims
of these offenses were
identified and protected.

Sexual Offenses are
set forth in Subpart D of
Chaptrer 5 of Title 11 of
the Delaware Code. This
subpart underwent dra-
matic development dur-
ing the 1990s. Some
basics, like the definidon
of major terms, have not
been changed. Sexual
intercourse is defined as
any act of physical union
of the genitalia or anus of
one person with the
mouth, anus or genitalia
of another in which pen-
etration, however slight,
occurs. The definition
also includes cunnilingus
or fellatio, regardless of
whether penetration
occurs. (11 Del. C.
§761(e)). USP involves
penetration of the vagina
or anus by a finger or an
object, which is defined
to include any item,
device, instrument, sub-
stance or part of the
body other than a
tongue or a penis. (11
Del. C. §761(c)). USC is
defined as any intentional
touching of the anus,
breast, buttocks or geni-
talia of a person, over or
under the clothing,
which is sexual in nature.
(11 Del. C. §761(f)).

Of course, in order
for such conduct to be criminal in nature,
several other elements are required. The
conduct must occur without the consent
of the victim, or the victim must be a
child, statutorily precluded from giving
consent. The definition of “without con-
sent” includes the common meaning of
the term, in which an individual is com-
pelled by threat or force to submit.

Resistance is required only to the degree
necessary to communicate the victim’s
refusal to the defendant. In addition, a
sexual act is deemed to have occurred
without the consent of the victim if the
defendant knew that the victim was
unconscious, asleep or otherwise unaware
that the sexual act was being performed.
A sexual act may also be deemed to have
occurred without consent when a defen-
dant knew that a victim suffered from a

mental illness or defect that rendered the

victim incapable of appraising the nature
of the sexual conduct. In 1994, the defi-
nition of “without consent” was expand-
ed to include a provision relating to
health care professionals. (11 Del. C.
§761(g)).

Intentional sexual intercourse with a
child under 16 constitutes USI 3rd

degree. The issue of consent is irrelevant
in a statutory rape case, unless the defen-
dant is no more than four years older
than the victim and the two were volun-
tary social companions at the time the
sexual intercourse occurred. This
“teenage defendant” defense is not avail-
able if the child is less than 12 years old.
A belief that the vicdm was of age is not
a defense to a charge of statutory rape.
(11 Del. C. §762).

While USI 3rd is a
class C felony punish-
able by zero to ten years
in jail, the rape of a child
is a class A felony, pun-
ishable by a minimum of
fifteen years to life in jail
if the defendant was not
the victim’s voluntary
social companion on the
occasion of the crime.
By definition, a victim is
not the voluntary social
companion of a defen-
dant if the victim was
not in the defendant’s
company on-the occa-
sion of the offense as a
result of the victim’s
exercise of rational intel-
lect and free will, with-
out trick, coercion or
duress. (11 Del. C.
§761(h)). In 1993, the
legislature codified the
case law that established
that a child under 16
could never be the vol-
untary social companion
of an adult in whose
care or custody he or
she had been placed,
and that a child under
12 could never be the
voluntary social com-
panion of a defendant
over 18. Thus, the “vol-
untary social compan-
ion” concept was an
additional element
which, if proven in child
sexual abuse cases, sub-
stantially increased the
penalty that might be imposed upon an
adult who raped a child.

Nonetheless, the term “voluntary social
companion” has created controversy since
its initial appearance in the law. Under
Delaware law, intercourse without consent
also constituted Unlawful Sexual
Intercourse 3rd degree. Intercourse with-
out consent became a class B felony

Digitat illustration by Heidi Scheing



known as Unlawful Sexual Intercourse
2nd degree, however, if the defendant was
not the adult victim’s voluntary social
companion on the occasion of the crime.
Unlawful Sexual Intercourse 2nd was pun-
ishable by up to 20 years incarceration,
with a minimum sentence of ten years in
jail. Tt became clear that Delaware’s con-
tinuing use of the term “voluntary social
companion” created a situation in which
date and acquaintance rape were consid-
ered a lesser crime than stranger rape.
Virtually every junsdiction in the United
States has now rejected this distinction in
the prosecution of sex offenses.

On September 9, 1998, a new statu-
tory scheme designed to eliminate this
disparity in the classification of offenses
became law. Sex offenses committed
after that point would be charged as
Rape 1st degree, Rape 2nd degree, Rape
3rd degree, Rape 4th degree or
Unlawful Sexual Contact 1st, 2nd or 3rd
degree. The challenge to redrafting the
statutes revolved around the need to
ensure that criminal conduct was not
inadvertently categorized as a lesser
offense under the new law than it had
been under the old law. The major sub-
stantive change involved the elimination
of the “voluntary social companion”
concept. In addition, USP was eliminat-
ed as a separate category of offenses and
the elements once constituting those
crimes were incorporated into the new
Rape 2nd, Rape 3rd and Rape 4th
degree. USC remained unchanged, as
“voluntary social companion” was not
an element of those offenses.

A class C felony, Rape 4th basically
encompasses the former statutory rape
provisions of USI 3rd and USP 3rd. Rape
4th actually broadens the scope of statu-
tory rape under Delaware law by criminal-
izing sexual intercourse with 16 and 17-
year-old individuals, if the defendant is 30
years of age or older or stands in a posi-
tion of trust, authority or supervision over
a child. Prior to the enactment of this
statute, it would not have been illegal for
such a teenager to engage in consensual
intercourse with a 40-year-old, a teacher
or coach, or a parent’s paramour. Prior to
this modification, even intercourse with
an adult family member would have con-
stituted the misdemeanor incest, without
evidence of a lack of consent. (11 Del. C.
§§761(i), 770).

Rape 3rd degree is a class B felony,
punishable by two to 20 years in jail. Rape
3rd contains the elements once consttut-
ing USP 2nd degree, in which the defen-
dant caused the victim physical injury. In

addition, the penalty for committing
statutory rape is enhanced under the Rape
3rd degree statute if the defendant is at
least ten years older than the victim, or if
the defendant is at least 19 and the victim
is under 14. The statute further directs
that the court shall order the defendant,
as a condition of probation, to make sup-
port payments as ordered by Family
Court, should the statutory rape result in
the birth of a child. (11 Del C. §771).
The requirement of support was a
response to the number of teen pregnan-
cies determined to be the result of inter-
course with adults, who accepted no
responsibility for the resulting children.

Widespread
computer access
and literacy
has given rise
to a new
seneration
of issues
relating to child
pornography,
with which law
enforcement
is now

well qualified

to deal.

Rape 2nd degree is also a class B
felony, but conviction under this section
carries up to 20 years, with a minimum
sentence of ten years in jail. A person is
guilty of Rape 2nd degree when the evi-
dence establishes the defendant had
intentional intercourse with another per-
son, without the victim’s consent. An act
of penetration may also constitute Rape
2nd degree if the defendant inflicts seri-
ous physical injury upon the victim or
displays a deadly weapon. Rape 2nd
degree also encompasses those cases
involving penetration in which the
defendant is an adult in a position of
trust, authority or supervision over a

child under 12 years old.

An individual engaging in sexual
intercourse with a child under 16 is
guilty of Rape 1st degree if the defen-
dant stands in a position of trust, author-
ity or supervision over the child.
Regardless of the relationship between
the two, an adult who engages in sexual
intercourse with a child under 12 is
guilty of Rape 1st degree. Noncon-
sensual intercourse constitutes Rape 1st
degree if a weapon is displayed or if the
victim sustains serious physical injury.
Any nonconsensual intercourse which is
facilitated by or occurs during the course
of the commission of a felony or violent
misdemeanor constitutes Rape 1st
degree. Like USI 1st degree, Rape 1st
degree is a class A felony, punishable by
a minimum of 15 years, up to life in
prison. In fact, if a defendant causes seri-
ous physical injury to a victim, has a pre-
vious conviction for a class A sex offense,
or is convicted of the rape of three or
more victims, the sentence imposed is
life in jail without benefit of probation or
carly release.

Throughout the decade, the number
of sex offenses on Delaware’s books
grew in response to public outrage at the
significant impact these crimes have
upon society as a whole. “Sexual extor-
tion,” “Continuous sexual abuse of a
child” and “Dangerous crime against a
child” are examples of statutes designed
to enhance the penaity imposed upon
those who repeatedly sexually abuse chil-
dren. (11 Del. C. §§776, 778, 779).
Bestiality and female genital mutilation
also appeared in response to public out-
cry over the conduct constituting these
offenses. (11 Del. C. §§777,780).

Possession of child pornography is
not recently criminalized conduct. (11
Del. C. §1111). Widespread computer
access and literacy has given rise to a new
generation of issues relating to child
pornography, with which law enforce-
ment is now well qualified to deal. While
“Unlawfully dealing in child pornogra-
phy” is a class D felony, a subsequent
conviction for this crime is categorized as
a class B felony. A closely related crime is
“Sexual exploitation of a child,” itself a
class B felony, with subsequent convic-
tions resulting in the imposition of a life
sentence. (11 Del. C. §§1108, 1109,
1110). Even mere solicitation to engage
a child in a sexual act carries a significant
penalty for an adult, as it is categorized a
class C felony. The “Sexual solicitation
statute” also addresses the issues raised
by the defendants’ possible use of a com-



puter in another jurisdiction by specifi-
cally referencing (11 Del. C. §204),
which sets forth the territorial applicabili-
ty of Delaware law.

Included in the increasing number of
reported sex offenses are those in which
adults reported sexual abuse that
occurred during childhood. There are
many reasons for waiting years to report
abuse, but it is clear that the secretive
nature of the criminal conduct inflicted
upon a child by a sex offender works to
guarantee the child’s cooperation and
silence. This was particularly true years
ago, in an era where the authority of a
parent, a teacher or clergy was supreme
and disclosure may have been perceived
to be more traumatic than the abuse
itself. The act of reporting is sometimes
helpful to the victim and provides law
enforcement with information that
might identify an individual as a repeat
offender, should fresh complaints be
made. Almost without exception, how-
ever, the statute of limitations had run
long before the report was made. In
response to this situation, the statute of
limitations was essentially removed. The
new provision permits prosecution to
commence within two years of initial dis-
closure to Family Services or law
enforcement, provided the victim was
under 18 at the time of the offense. This
section is applicable to those offenses not
barred by the statute of limitations in
July 1992, when the new statute became
effective. (11 Del. C. §205(¢)).

During the past ten years, victims’
rights have been clarified and services
have been expanded. Chapter 94 of Title
11 contains the Victims’ Bill of Rights.
The statute recognizes the importance of
providing victims with separate waiting
areas at the courthouse, or otherwise
guaranteeing that the victim and the
defendant are not in the same area of the
courthouse. By directing that scheduling
of child sexual abuse cases should be
expedited, the victims’ interest in speedy
prosecution is recognized. This chapter
sets forth the guidelines for keeping vic-
tims informed about the status of the
case as it moves through the criminal jus-
tice system from pretrial through post-
conviction matters. The vicdm is entitled
to be present at any proceedings, absent
good cause for exclusion. The Victims’
Bill of Rights also acknowledges a vic-
tim’s right to make an impact statement
to the court at the sentencing stage. See
also 11 Del. C. §4331. Since 1994, vic-
tims have had the right to request that
sex offenders be tested for sexually trans-

mitted diseases in certain circumstances.
(11 Del. C.§§3910 - 3914).

The successful prosecution of sex
offenses depends upon communication
between the various interests brought
together once such a crime is reported.
These groups may have varying and often
conflicting goals and purposes, which
must somehow be unified to protect the
interests of both the victim and society.

Ten years ago, law enforcement was
concerned with identifying the perpetra-
tor and determining whether to make an
arrest. A child vicim would be taken to
the police station for an interview. In a
facility designed to deal with adults,
attempts at videotaping frequently pro-
duced less than optimal results, as cam-
eras could not pick up where the child
was pointing, what was being drawn as
the child described the abuse, or the
child’s soft and timid voice. Case work-
ers would be focused upon the safety of
the child and possible placement issues.
Emergency room physicians, with mini-
mal training in the area of the forensic
physical examination of child sex abuse
victims, would examine the child, some-
times hours past bedtime. Within the
first six to 12 hours after a report of sex-
ual abuse, over ten individuals may have
interviewed the child to some degree,
each with a different focus, few record-
ing in a uniform manner the details of
the disclosure. An interview with a pros-
ecutor and a social worker in the attor-
ney general’s office several weeks later
rounded out a rather exhaustive inter-
view process. This summary does not
even begin to consider those involved as
the case proceeds through the child wel-
fare and criminal justice systems and
treatment needs are identified.

Next, consider that most cases of
child sexual abuse are not reported con-
temporancously with the event, but are
rather late reported crimes. The child
has kept the secret, usually as a result of
the perpetrator’s statements or actions.
This affects the potential to collect
meaningful physical evidence and the
way in which the disclosure is made.
After keeping such a secret, it is not like-
ly that the initial disclosure is either
complete or detailed. A defense attor-
ney’s delight at trial, the practice of mul-
tiple interviews by individuals with dif
ferent levels of training, experience and
focus creates a prosecutor’s nightmare
when attempting to determine whether
a crime has been committed and, if so,
whether prosecution is possible.

By 1994, the number of reported
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child abuse cases in Defaware was well
into the thousands, and a task force was
formed to bring together public and pri-
vate groups involved with abused chil-
dren and their families to find a better
way to handle the issues presented by
these difficult cases. The Children’s
Advocacy Center (CAC) opened in
1996, stating as its mission the desire to
reduce the devastating long-term effects
that child abuse has on children, their
families and society. The CAC virtually
eliminated the problems created by the
above-outlined process by providing a
child-friendly setting for expert response
teams of forensic interviewers, detectives,
social workers, medical staff and prosecu-
tors 1o work together. All involved pro-
fessionals observe one interview, which is
videotaped using equipment capable of
moving with the child and picking up the
tiniest whisper. Following the interview, a
doctor specially trained in the arca of
child sex abuse examines the child.

The CAC does not only work to aid
in criminal prosecutions, however.
Sometimes a concern that a child is sexu-
ally abused is raised by behaviors or other
indicators. Frequently, the team meets to
observe an interview and is able to close
the case on the spot, alleviaing weeks of
stress on the family as the case proceeds
through the system from report to case
worker, to police officer, to prosecutor,
before closure. Demand for the services
provided by the CAC led to the opening
of a second facility in Milford in 1999.

The video made at the CAC is avail-
able for use at trial, and allows the judge
Of jury an opportunity to assess circum-
stances surrounding the disclosure and
the credibility of the child at the time the
event is reported. This video assumes
even more importance, as the reality of
the situation is that these cases may take
over a year to get to trial. The child in
the courtroom, after a growth spurt, may
barely resemble the child on the video.
Counseling and a supportive environ-
ment may have helped the child to put
the abuse in perspective by the time of
trial, making it difficult for a jury to
understand the circumstances as they
existed at the time of the abuse.

The videotape made at the CAC may
be admissible under several different the-
ories at trial. Section 3507 of Title 11
provides that a voluntary out-of-court
prior statement of a witness who is pre-
sent and subject to cross-examination
may be used as affirmative evidence with
substantive independent testimonial
value. In order to admit the tape of the




child’s disclosure, the child must take the
witness stand, certain foundational
requirements must be met, and the
defense must have an opportunity for
cross-examination. In addition to tapes,
the child’s unrecorded statements to
others may also be admissible under
Section 3507. Case law has developed
detailing procedures that must be
employed before evidence is admissible
under Section 3507.

In some circumstances, the founda-
tional requirements cannot be met and
the tapes are not admissible under
Section 3507. In the early 1990s, a child
victim’s inability to testify in open court
brought a prosecution to a grinding halt.
Several alternatives were developed to
allow these cases to proceed.

Although criminal depositions are
permitted under limited circumstances, a
law was enacted specifically providing for
the videotaped deposition of a child wit-
ness under 12 years old. If the depost-
tion is taken in accordance with the
statutory provisions, the videotape may
be admissible as substantive evidence and
the child may not be compelled to testify
at trial. Under circumstances set forth in
section 3511 of Title 11, the defendant
may be excluded from the deposition,
provided he or she is able to observe and
hear the witness and to communicate
with defense counsel. Section 3514 pro-
vides for testimony by means of closed-
circuit television in cases in which the
victim of sexual or physical abuse is less
than 11 years old. Use of closed-circuit
television requires the judge to find that
testimony in the courtroom will result in
serious emotional distress that prevents
the child from communicating,.

Section 3511 requires a pretrial rling
that the child will not be able to testify, a
determination that is not always possible.
In addition, the deposition does not pro-
vide a remedy in circumstances in which
the child was simply unavailable to testfy
even in the protective environment creat-
ed under sections 3511 and 3514.
Section 3513 is Defaware’s “tender years”
statute, providing a hearsay exception
applicable to out-of-court statements of
children under the age of 11 at the time
of trial. Under this exception, a statement
is deemed admissible if the court specifi-
cally determines the child to be unavail-
able and the statement the child made out
of court is shown to possess particularized
guarantees of trustworthiness. The child
might be declared unavailable due to
death, physical or mental impairment or a
substantal likelihood of severe emotional

trauma from testifying. Other grounds
include the child’s absence from the juris-
diction, incompetence, and a total failure
of memory or persistent refusal to testify
despite judicial instruction to do so. (11
Del. C. §3513). The Superior Court first
upheld the constitutionality of section
3513 in State v. Crick, Del. Super., 643
A.2d 331, 337(1993). This section has
been relied upon in a handful of trials
since its adoption.

Another program sprang from the
heightened awareness of the additional
trauma that is frequently but inadvertent-
ly inflicted upon victims by the investiga-
tive process. A Sexual Assault Nurse
Examiner (SANE) is a specially trained
nurse, qualified to conduct a forensic
examinadon of the sexual assault vicim.
The SANE program has allowed for con-
sistency in evidence collection and preser-
vation in a supportive environment, as
well as the opportunity for appropriate
referrals to meet the needs of the victim.
SANE nurses also testify at trial on the
results of these forensic examinations.

From a forensic standpoint, DNA
analysis has had a significant impact
upon the prosecution of sex offenses by
allowing the successful prosecution of
sex crimes that might have gone
unsolved, due to an inability to idenufy
the rapist. Prior to the availability of
DNA, a series of rapes might be linked
due to similarities between the offenses.
Today, crimes can be conclusively
linked, first to each other and ultimately
to a particular defendant, by DNA evi-
dence. Obviously compelling evidence of
identity at trial, many cases have also
been resolved by way of a plea once a
defendant’s DNA has been extracted
from evidence collected at a crime scene.

Originally, evidence was sent to the
FBI crime laboratory for DNA analysis,
as Delaware did not have a lab qualified
to conduct this type of scientific analysis.
Without control over the length of time
it took to have the work completed and
results made available to the State and
the defense, cases languished in the sys-
tem, sometimes for over a year. As a
result, a Delaware DNA laboratory was
established in the Office of the Chief
Medical Examiner.

As the rights of victims received
recognition throughout the 1990s, limi-
tations placed upon convicted sex
offenders grew. Convicted sex offenders
are prohibited from residing or loitering
within 500 feet of school property,
broadly defined to include virtually any
insttution that is primarily dedicated to

the education or instruction of children.
(11 Del. C. §1112). The probation
office, like every other agency involved in
any capacity with sex offenses, has a spe-
cialized unit to supervise these offenders
in the community and to monitor com-
pliance with conditions of release. Sex
offenders may be required to submit to
polygraph examinations to monitor
compliance and refapse potential.

Individuals in the community
demanded information about convicted
sex offenders. In response to the tragic
death of a seven-year-old child in New
Jersey, communities nationwide began to
enact legislation requiring the registration
of sex offenders. Delaware’s version of
Megan’s Law, originally enacted in 1994,
requires that convicted sex offenders reg-
ister with the Delaware State Police. One
purpose of registration was to allow for
community notification. An amendment
in 1996 provided that sex offenders be
assigned to one of three tiers, based upon
a risk assessment. The tier designation
affects the nature and extent of commu-
nity notification of the registered address
of the offender. In 1998, a third amend-
ment modified the manner in which tier
designadon was made. Today, tier desig-
nation is based strictly upon the crime a
defendant is convicted of committing,
with room for modification both up and
down a level under certain circumstances.
Tier designation continues to affect the
manner in which community notification
is effectuated by local law enforcement
throughout Delaware. (11 Del. C.
§§4120,4121).

Many issues remain for discussion
over the next decade. The past decade
has highlighted the long-term, devastat-
ing impact sex offenses have upon the
victim, the perpetrator and society.
Appropriately, great effort has been
directed toward protecting the mem-
bers of society from sex offenders.
However, only very small advances have
resulted from efforts to break the cycle
of sexual abuse and violence. It may -

‘seem impossible to identify those at risk

of becoming a victim or a perpetrator of
sexual abuse and to develop a successful
intervention program. Who is responsi-
ble for such programs! How will they
be implemented? Who will pay for
them? Fifteen years ago, young children
were interviewed in police stations, the
use of computers by sex offenders was
virtually unheard of, and DNA analysis
was an untapped forensic tool. Perhaps
this is the challenge for upcoming
decade: prevention. 4



Marc Wolinsky

STEREOTYPES,
TOLERANCE AND
ACCEPTANCE:

GAY RIGHTS

IN

COURTS OF LAW AND
PUBLIC OPINIOIN

y legend, the modern gay rights movement
began in front of the Stonewall Bar in
Greenwich Village, New York in 1969. In 1976,
it moved to the United States District Court for
the District of Delaware. Richard Aumiller, a
lecturer at the University of Delaware, had been
fired from his position because he gave inter-
views to three newspapers about the difficulties
that the university’s gay and lesbian student
group had experienced in finding a place to
meet. During the weeks leading up to the firing,
the then-president of the university, Edward A.
Trabant, told Aumiller that the majority of
Delawareans did not share his views on homo-
sexuality and would not do so in Aumiller’s lifetime.

The university defended Trabant’s decision, claiming that
Aumiller’s comments reflected an “evangelistic endeavor” to
attract gays to the campus, that they could cause “harm” and
“embarrassment” to the university, and that Aumiller had
“placed himself in a position of encouraging, condoning and
sanctioning homosexuality for the undergraduate.” Trabant
said that Aumiller’s statements were “shocking” and an
“effront (sic)” to him personally. The university also claimed
that Aumiller’s termination was justified because he falsely sug-
gested in one interview that university officials knew that he
was gay when he was hired, something that the officials
claimed they would not have done.

Aumiller won his suit.! In an opinion by District Judge
Murray M. Schwartz, the court found that the university and
its president had violated Aumiller’s First Amendment rights,
and awarded him reinstatement, compensatory and punitive
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damages, and attorneys’ fees. The 40-page opinion shows that
the case was hotly lidgated: the university, its trustees and its
president apparently believed that an action that today looks
indefensible should be vigorously defended. They had reason
to think that they would prevail.

In 1972 and 1976, the Eighth and Ninth Circuits had
upheld decisions by government agencies that refused to
employ openly gay people—in one case, an applicant for a
position as a cataloguer in a university library, in the other, a
probationary clerk-typist at the EEOC—on the ground that
their employment would “foist tacit approval of this socially
repugnant concept upon his employer” and “reflect discredit
upon ... [his] employer, impeding the efficiency of the service
by lessening general public confidence in the fitness of the gov-
crnment to conduct the public business with which it is
entrusted.” And the next year, in University of Missour:i v. Gay
Lib, three Justices of the Supreme Court voted to grant certio-
rari to review an Eighth Circuit decision upholding the right of
a gay student group even to exist. The university claimed that
the group could be banned because its existence would
encourage students to have gay sex, which was criminal under
Missoun law.?

In his dissent from the decision not to grant certiorari,
Justice Rehnquist wrote: “Writ large, the issue posed in this
case is the extent to which a self-governing democracy, having
made certain acts criminal, may prevent or discourage individu-
als from engaging in speech or conduct which encourages oth-
ers to violate [sodomy] laws.” He continued: “[T]he question
is more akin to whether those suffering from measles have a
constitutional right, in violation of quarantine regulations, to
associate together and with others who do not presently have
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measles, in order to urge repeal of a state
law providing that measle sufferers be
quarantined.™

Judge Schwartz distinguished the
Eighth and Ninth Circuit decisions on
the ground that the employees in those
cases were more out of the closet than
Aumiller: unlike those unsuccessful plain-
tiffs, Aumiller had never “applfied] for a
marriage license, kiss[ed] a man in public,
or participat{ed] in homosexual demon-
strations.” He went on to rule that there
was not “a scintilla of evidence ... that
Aumiller was on a campaign to convert
heterosexuals to homosexuality,” that his
presence on campus would not cause stu-
dents to change their sexual orientation,
and that Aumiller had not sought to cre-
ate the impression that he was speaking
for the university or that it endorsed his
views. Judge Schwartz conctuded: “The
Court fully recognizes that homosexuali-
ty is an extremely emotional and contro-
versial topic and that Aumiller’s opinions
on the subject quite likely represent a
minority view. But this unpopularity can
not justify the limitation on Aumiller’s
First Amendment rights by the
University of Delaware.”

The Erosion of
Stereotypes

Awumiller stands as a paradigm of the
challenges facing the gay rights move-
ment when it began. In 1976, in
Delaware and throughout the country,
employers felt perfectly justified in dis-
criminating against a gay man or woman
solely on the basis of his or her self-iden-
tification as a gay person. In education,
one of the most pernicious stereotypes
used against gay people was offered as a
basis: that an openly gay teacher would
“recruit” questioning teens to homosex-
uality. It was thought that the mere pres-
ence of individuals who spoke the words
“I am gay” would bring discredit to any
institution that employed them. As
Justice Rehnquist’s 1978 dissent shows,
the idea that gay people were sick,
immoral and criminal remained in cur-
rency. And the personal morality of a
majority was deemed a sufficient basis for
terminating a government employee.
Indeed, in 1986, a bare majority of the
Supreme Court held in Bowers v.
Hardwick that the personal morality of
the majority can provide a constitutional
basis for imprisoning a person who shares
intimacy in the privacy of his or her home
with someone of the same sex.*

Judge Schwartz’s decision rejected
these stereotypes. Gay people are not

criminals, at least not in Delaware.”
Psychological studies show that homo-
sexuality is not an illness. Studies also
show that homosexuality is not transmit-
ted through casual contact like the
measles, and that gay teachers do not
recruit their students to homosexuality.
And no right-minded person would
think that the employment of a gay per-
son meant that an institution endorsed
his or her sexuality.

But the impact of the Awumiller deci-
sion and other cases like it far transcend-
ed the debunking of stereotypes. By pro-
tecting the right to identify oneself pub-

It is easy to
demonize gay
people when yvou
don't know any.
It is harder to
demonize them
when you have
gay friends,
co-workers,
aunts and sib-
lings or when
yvour favorite
television shows
feature

sympathetic gay

characters.

licly as a gay person, decisions like
Aumiller gave gay people the ability to
change people’s minds through example.
It is easy to demonize gay people when
you don’t know any. It is harder to
demonize them when you have gay
friends, co-workers, aunts and siblings or
when your favorite television shows fea-
ture sympathetic gay characters.
Discrimination has long forced gay peo-
ple into the closet. Freeing gay people
from discrimination has helped them to
come out of the closet. And the more
gay people come out of the closet, the
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easier it is for others to do so. The result
has been that while in 1983, only 24% of
Americans surveyed said that they had
gay friends or acquaintances, by 1998,
the percentage had incregsed to 55%.°

This openness has {5 growing tol-
erance and acceptance, and the prediction
that a majority of Delawareans would not
change their minds about gay people in
Aumiller’s lifetime has proven to be
wrong. The University of Delaware now
has a policy prohibiting discrimination on
the basis of sexual orientation that is wide-
ly supported on campus: a 1994 survey of
University of Delaware employees and
graduate students found that 86% agreed
that gay men and women should have the
same employment opportunities as non-
gays.? The survey is in line with broader
polls, which show that between 1977 and
1999, public support for equal employ-
ment opportunities for gays increased
from 56% to 83%."° Attitudes on the “hot
button” issue of gay school teachers has
shifted even more dramatically: between
1977 and 1999, the percentage of people
who agreed that gays should be allowed to
teach elementary school increased from
27% to 54%. While a majority (56% in
1996) disapprove of homosexuality, that
percentage has gone down by 20% in just
one decade.”

These gains have translated into
political results. In 1997, the Delaware
General Assembly amended the defini-
tion of a hate crime to include a crime
committed against a victim selected
because of his or her sexual
orientation.”® On December 15, 2000,
as one of his last acts in office,
Governor Carper signed an executive
order prohibiting employment discrim-
ination based on sexual orientation in
the Cabinet and the state’s executive
branch.”* And on March 27, 2001, the
Delaware House of Representatives
narrowly passed a bill that would pro-
hibit discrimination on the basis of sex-
ual orientation in employment, hous-
ing, public works contracting, public
accommodations and insurance.
Governor Minner has said that she will
sign the bill if it is passed by the
Senate.’® Similar steps have been taken
by authorities at the federal, state and
local levels throughout the country,
and are too numerous to catalogue.

The Cultural War
in the Courts
Broad shifts in majority views across
the country have not insulated gay peo-
ple from political defeats, however. In




1992, Coloradans voted 53% to 47% to
amend the state’s constitution to prohibit
the state and its subdivisions from adopt-
ing any laws protecting gay people from
discrimination. The amendment repealed
* anti-discrimination laws adopted in
Denver, Boulder and Aspen. Once again,
the courts stood in the way of a majori-
ty’s imposition of its moral sense unique-
ly to disadvantage gay people. In Romer
v. Evans, the Colorado Supreme Court,
and then the United States Supreme
Court, ruled that the amendment
“defies” the Constitution’s guarantee of
equal protection to all Americans.’
Justice Scalia, in his spitting dissent
joined in by Justices Rehnquist and
Thomas, accused the majority of taking
sides in a “culture war” and defended the
amendment as “a modest attempt by
seemingly tolerant Coloradans to pre-
serve traditional sexual mores against the
efforts of a politically powerful minority
to revise those mores through use of the
laws.” Justice Scalia continued that, since
Bowers upheld the right of states to crimi-
nalize gay sex, Colorado should be able
to deny “special protection” to a class of
persons defined by their propensity to
engage in “criminal” and “morally
wrong” sex acts."”

The muajority did not even bother to
respond to the dissent, resting upon its
conclusion that the majority’s action in
amending the Colorado constitution was
“born of animosity” towards gays.
Implicit in the Court’s decision was the
view that government cannot legitimize
this animosity towards gays by citing to
either sodomy laws or majoritarian views
of morality. It is hard to imagine that the
Supreme Court that threw out the
amendment to Colorado’s constitution
would decide Bowers the same way it was
decided just 15 years ago.

The one thing in Justice Scalia’s dis-
sent that is undeniably true is that the
Supreme Court had become enmeshed
in a cultural war. But Justice Scalia is
wrong when he faults the Court for hav-
ing done so. Because the rule of law is so
pervasive in our society, our courts
inevitably get drawn into cultural wars.
The Delaware courts were at the fore-
front of the battle over segregation. In
1952, they ordered the State Board of
Education to desegregate two schools in
New Castle County.'® The Delaware
Supreme Court decision in the case,
Gebhart v. Belton, was consolidated with
three other cases and upheld by the
United States Supreme Court in Brown
v. Board of Education. In those decisions,

the Delaware courts and, on appeal, the
United States Supreme Court became
enmeshed in a cultural war over whether
America would be a segregated society.
And when it decided Roe v. Wade, the
Supreme Court became enmeshed in a
cultural war over whether a woman’s
right to control her own body should
prevail over the interest of the state in
preserving potential life.

Justice Scalia’s real complaint was not
that the Supreme Court took sides in a
cultural war, but that his side lost this
battle in that war. And history shows

While it is
difficult to
auge, one
would expect
that opinions
within the
military will
change as
servicemerm-
bers realize the
silliness of a
policy that
purportedly
lets gsay people
serve so long
as they remain

in the closet.

that judicial opinions are one of the bat-
tlegrounds upon which the war is
fought. White people rioted in the
streets in the years after Brown was
decided, and armed soldiers were called
in to enforce the desegregation orders.
Forty-six years later, only a fringe ele-
ment of our society endorses the idea of
racial segregation. The very act of decid-
ing Brown helped effect a sea change in
public opinion. Even the controversy
over Roe v. Wade has subsided, as a
majority has become convinced that
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decisions regarding abortion should be
the province of the individual, not the
state, and as a minority opposed to abor-
tion has come to accept that the
prospect of a wholesale repudiation of
Roe v. Wade s nil.

Gay rights advocates appreciate that,
through the courts, public opinion can
be shifted. Stereotypes and assumptions
are challenged and held up to scrutiny.
By putting the views of the then-presi-
dent and trustees of the University of
Delaware on trial, Richard Aumiller
revealed members of its administration
to be dissembling bigots.”” In defending
the amendment to Colorado’s constitu-
tion, the state presented an expert wit-
ness who testified that the world would
be a better place if there were no gay
people. That is not the kind of company
elected officials want to keep.

Winning Through
Losing

Even unsuccessful litigation can move
public opinion. My most significant
involvement in the gay rights movement
was litigating the case of Joseph Steffan,
an Annapolis midshipman. Steffan was
thrown out of the academy in April
1987, six weeks before graduation,
because he answered “Yes, sir” to the
question: “Are you willing to admit that
you are a homosexual?” The suit gave
Steffan the opportunity to appear on
major talk shows, and brought tremen-
dous public attention to the issue. It
forced then-presidential candidate
Clinton to take a stand on the issue,
which he did when he promised to
adopt an executive order repealing the
ban on openly gay service members. It
also gave Lambda Legal Defense and
Education Fund, the organization that
sponsored the case, the opportunity to
reach out and engage other organiza-
tions. One result was an amzcus brief
prepared by Young, Conaway, Stargatt
& Taylor that contains one of the most
eloquent statements of why Steffan’s
fight was of broad concern to all people
dedicated to civil rights.?®

The Steffan case was ultimately lost in
the D.C. Circuit Court of Appeals.”? And
Congress blocked any immediate hope
of a repeal of the ban by President
Clinton when it enacted “Don’t ask,
don’t tell” into law.?* But public opinion
was moved as the justifications for the
policy were critically examined. In 1993,
only 40% to 45% agreed that gays should
be allowed to serve openly in the armed
services.” In January 2000, 57% of the



adults polled believed that gays should
be allowed to serve openly. Every can-
didate for federal office now is expected
to take a position on “Don’t ask, don’t
tell.” Democrats routinely call for its
repeal. While it is difficult to gauge, one
would expect that opinions within the
military will change as servicemembers
realize the silliness of a policy that pur-
portedly lets gay people serve so long as
they remain in the closet. With a majori-
ty of Americans in favor of permitting
gays to serve openly, and the United
States and Turkey as the only NATO
countries that exclude them, it is only a
matter of time before the policy falls.

The Marginalization

of the Boy Scouts

The most recent courtroom setback
for gay rights litigants was the Supreme
Court’s decision in Boy Scouts of America
v. Dale® The decision represents anoth-
er courtroom loss that will ultimately
move public opinion in favor of broader
acceptance of gays. Indeed, the decision
in many ways confirms that gay pcople
have won the culrural war. Jim Dale was
an Eagle Scout. At 19, he became an
Assistant Scoutmaster. A year later, now
in college, he became the president of a
gay student group, and was interviewed
in a newspaper covering a seminar on the
psychological and health needs of gay
teenagers. Two weeks later, Dale was
informed by his local Boy Scout Council
that his adult membership in scouting
had been revoked on the ground that
the Boy Scouts “specifically forbid mem-
bership to homosexuals.”

Dale filed suit in New Jersey state
court, alleging that the Scouts had vio-
lated a New Jersey statute prohibiting
discrimination on the basis of sexual ori-
entation. The Boy Scouts claimed that
New Jersey’s law unlawfully infringed
upon its right under the freedom of
association clause of the First
Amendment to exclude gays. While the
Boy Scout oath and handbook are silent
on the subject, the Scouts claimed that
homosexual conduct was inconsistent
with the provision of the Scout oath in
which Scouts promise to be “morally
straight” and “clean.” And in an argu-
ment reminiscent of the arguments
advanced by the University of Delaware
25 years ago, the Boy Scouts argued that
because Dale was not in the closet, his
presence as an Assistant Scoutmaster
would send a message that the Boy
Scouts accept homosexual conduct as a
legitimate form of behavior.

The New Jersey Supreme Court held
that the Scouts’ exclusion of Dale violat-
ed New Jersey law. By a 5-4 vote, the
United States Supreme Court reversed.
The pivotal issue in the case was whether
the application of the statute significantly
burdened the Boy Scouts’ freedom of
expressive association. The New Jersey
Supreme Court had found that the
Scouts’ “overarching objective” was “to
reach ‘all eligible youth’ and that the
Scouts were committed to a “diverse and
‘representative’ membership.”* Justice
Stevens’ dissent reviewed Scouting litera-
ture and concluded that the Scouts had
not adopted any clear position on homo-
sexuality and had “actively eschewed
teaching any lesson on sexuality.” “A
state’s antidiscrimination law does not
impose a ‘serious burden’ or a ‘substan-
tial restraint’ upon the group’s ‘shared
goals’ if the group itself is unable to
identify its own stance with any clarity.””

Justice Rehnquist, writing for the
majority, took a simple position: if the
Boy Scouts insist that they are a discrimi-
natory organization, that the mere inclu-
sion of a gay Scout in a troop will dilute
the Boy Scouts” message that gay people
are immoral, and that a gay man, what-
ever his qualities, can never be a desir-
able role model, then the courts should
inquire no further. The Scouts are enti-
tled to their opinions. Justice
Rehnquist—who once analogized
homosexuality to criminality and ques-
tioned whether the First Amendment
protected the rights of a gay student
group to exist—now acknowledged that
“it appears that homosexuality has
gained greater societal acceptance.” But
he continued that social acceptance of
gays “is scarcely an argument for deny-
ing First Amendment protection to
those who refuse to accept these views.”
For legal support of this proposition,
Justice Rehnquist cited decisions pro-
tecting the First Amendment rights of a
Ku Klux Klan leader and a flag burner.”®

What a remarkable reversal of for-
tunes. In Aumiller, Judge Schwartz pro-
tected the First Amendment rights of a
teacher from a disapproving majority that
believed that gay people are immoral.
Twenty-five years later, the Supreme
Court protected the First Amendment
rights of the Boy Scouts from a disap-
proving majority that believed that gay
people should be protected from discrim-
ination. The First Amendment protects
unpopular ideas so that, through their
expression, the public can decide for itself
whether the idea should be accepted or
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rejected. As a consequence, over a 25-
year span, the prevailing majority views of
gay people and their place in society have
been transformed to the point that the
Boy Scouts have to rely on decisions pro-
tecting the free speech rights of the Ku
Klux Klan to invalidate a state anti-dis-
crimination statute.

While the current leadership of the
Scouts has won the right to perpetuate
an organization that discriminates
against gay people, that victory has come
at a cost. Throughout the country, gov-
ernment and school officials, donors and
parents are looking at whether they can
continue to support the Scouts and
remain true to their own values. Why
should a company that forbids discrimi-
nation in its own workplace support an
organization that discriminates in its
membership? That is especially true
when there are many organizations that
do not discriminate against gays, includ-
ing the Girl Scouts, 4-H Clubs, Camp
Fire Girls and Boys, Big Brothers/Big
Sisters, the YMCA and YWCA, and the
Boys and Girls Clubs of America.
Donors allocating scarce dollars can
remain true to their own values by sup-
porting other organizations.

The controversy has come to
Delaware. Effective January 1, 2001, the
United Way of Delaware adopted a poli-
¢y prohibiting funding of organizations
that discriminate on the basis of sexual
orientation, putting its support for the
Boy Scouts in jeopardy.” In New York
City, the local Boy Scout Council won a
120-day reprieve from a threatened
funding cut-off by promising to use the
time to convince the national leadership
to drop its ban on gays.® If the leader-
ship does not change its stance, the Boy
Scouts will become more and more
marginalized as an organization.

Gay Families

The final frontier of the gay rights
movement 1s in the area of family rela-
tions. Gay people have children—from
previous marriages, through adoption,
or through natural or artificial insemina-
tion. As gay people have become increas-
ingly open in society, they have sought
to protect their parental relationships in
the courts. Just as with other arcas of the
law, stereotypes have stood in their way.

In a number of states, the common
law provided that a gay parent was pre-
sumptively unfit to have custody of a
child following a divorce.® Even as that
presumption has generally been aban-
doned in favor of a best-interest-of-




the-child standard, recent state court
decisions in Mississippi, Alabama,
North Carolina and Virginia have
denied a parent custody on the basis of
the parent being gay. The degree to
which courts have allowed their preju-
dices to blind themselves to the best
interests of children is illustrated by the
decisions of the Mississippi courts in
Weigand v. Hounghton.®

In that case, the lower court denied a
gay father’s petition for custody of Paul,
his 13-year old-son. The father held a
good job and maintained a stable home
with his partner of eight years, and
planned to put Paul in a private school
that would be more academically chal-
lenging to Paul than his public school.
In denying the father’s petition, the
court left the boy in the home of his
mother, whose then-husband was a job-
less and violent convicted felon, drinker,
drug user, adulterer, and wife beater
who had threatened to kill Paul during
one of his repeated violent episodes.
The lower court made clear that its deci-
sion to leave the child in the home of a
husband and wife who had been evicted
from their prior residence because of
domestic violence was based on its belief
that a gay person in a committed rela-
tionship is a criminal: “The conscious
[sic] of this Court is shocked by the
audacity and brashness of an individual
to come into court, openly and freely
admit to engaging in felonious conduct
on a regular basis”—referring to the fact
that the father acknowledged having sex
in the privacy of his bedroom with his
partner of eight years—“and expect the
Court to find such conduct
acceptable.”® The Mississippi Supreme
Court affirmed, holding that the lower
court could reasonably conclude that
the father was not morally fit to raise his
own son and that the child was better
left in the home of a wife beater.®

Social science has decisively shown
that the stereotypes and empty moral
judgments that lead to this type of irra-
tional decision have no basis, and that
gay people can and do make fine
parents.*® Children raised by gay parents
are as likely to be well-adjusted, content,
and socially equipped as children raised
by heterosexual parents.” Children raised
by gay parents are also no more likely to
grow up to be gay themselves and are at
less risk of being sexually abused than
children raised by heterosexual parents.®
An increasing number of courts, includ-
ing courts in Maryland and Pennsylvania,
have recognized this fact—that loving

gay parents raise children as well as loving
heterosexual parents—and have insisted
that decisions regarding custody be made
on the basis of individualized determina-
tions regarding the child’s interests rather
than blanket stereotypes.”

Adapting to the realities of modern
family life and remaining true to their
mission of protecting the best interests
of children, courts and state legislatures
have also become more receptive to
approving adoptions by gay parents.

Children raised
by gsay parents
are as likely to be
well-adjusted,
content, and
socially equipped
as children raised
by heterosexual
parents. They
also no more

likely to grow
up to be gay
themselves and
are at less risk of
being sexually
abused than
children raised
by heterosexual

parents.

While a number of states, including
Utah and Arkansas, have recently adopt-
ed statutes or regulations prohibiting gay
people from adopting, there has been an
equal trend, in states like Vermont and
New Hampshire, of removing legislative
impediments to gay adoptions.*

Second Parent
Adoptions
An issue that has come before many

state courts is whether adoption statutes
permit second parent adoptions of chil-
dren being raised by same-sex couples.
This issue typically arises where one
member of a same-sex couple has a child
(either naturally or through adoption)
and his or her same-sex partner seeks to
obtain parental rights as well. This can
be critically important to protect the best
interest of a child. For example, if the
legal parent dies or is incapacitated, it
protects the child from being removed
from the only other person that was
responsible for the child’s upbringing. It
also ensures that the two people who are
most invested in the child’s development
are able to make, and are legally respon-
sible for, important decisions regarding
that child’s welfare. One of the first cases
construing a state’s domestic relations
law to permit second parent adoptions
was in New York in 1992.* Since then,
most of the state appeals courts that have
considered this issue—including in New
York, New Jersey, Vermont,
Massachusetts, Illinois, and the District
of Columbia—have directed trial judges
to grant second parent adoptions under
the same best-interest-of-the-child stan-

_ dard used in single parent adoptions.”

Delaware apparently has never pre-
sumed that gay people cannot make good
parents. No Delaware statute prohibits
adoptions by gay people, and the
Delaware Family Court has granted them.
And while no there is no reported case
approving one, Delaware’s Domestic
Relations Law Code and the cases con-
struing it would appear to authorize sec-
ond parent adoptions. The Code autho-
rizes “stepparent adoptions,” thereby con-
templating that a child with a legal parent
can be adopted by a second person with-
out terminating the parental rights of the
first parent.® The term “stepparent™ is not
defined in the Code. However, the Code
does provide that the provisions governing
adoption are “designed to achieve without
undue delay the paramount objectives of
the best interests of the child, and all ques-
tions of interpretation shall be resolved
with that objective in mind.”*

Relying on this legislative command,
the Delaware Family Court has held
that a divorced husband who continued
to act as a parent of his former wife’s
child from a prior marriage was entitled
to seek a second parent adoption.* The
Family Court reasoned that a “steppar-
ent” could include an adult that was the
“de facto” parent of a child, and held
that the best interests of the child could
be served by permitting a loving adult



who functioned as a parent to establish
a legal paternal relationship. Similarly,
the Delaware Supreme Court has con-
strued the Code broadly in a decision
upholding a Family Court order grant-
ing visitation rights to a non-parent
couple that had raised a child as their
own, concluding that “the welfare of
the child is the single most important
factor in determining visitation rights
and must not be subordinated to any
other interests.”®

When the issue is decided, the
Delaware courts will have a choice. They
can join the courts of Maryland,
Pennsylvania, New York, New Jersey,
Vermont, Massachusetts, Illinois, and
the District of Columbia and reject the
stereotypes and preconceptions that have
stood in the way of protecting the best
interests of children when gay parents
are involved. Or they can follow in the
steps of the courts of Mississippi,
Alabama, North Carolina and Virginia,
which have ignored social science studies
and injected moral views that have been
rejected by broad segments of our soci-
ety in deciding individual cases. The tra-
ditions of the Delaware courts, the statu-
tory language of the Domestic Relations
Law and prior precedents suggest that
the Delaware Family and Supreme
Courts will follow the weight of modern
authorities and recognize that the best
interests of a child can be served by
granting second parent adoptions.

Gay Marriage

The most controversial idea that the
gay rights movement has raised is gay
marriage. The traditional view of mar-
riage is reflected in a 1912 decision of
the Delaware Superior Court: “It is,
however, now firmly established, that
‘marriage ... is the civil status of one
man and one woman legally united for
life, with the rights and duties, which,
for the establishment of families and the
multiplication and education of the
species, are, and from time to time may
thereafter be, assigned by the law to
matrimony.’”¥ Over 50 years later in
Aumiller, the idea that gay people could
marry was so radical that Judge
Schwartz distinguished a Ninth Circuit
case upholding the dismissal of a gay
employee on the ground that the indi-
vidual in that case had applied for a mar-
nage license.*®

It is hard to imagine that a govern-
ment employee today could be dis-
charged for advocating gay marriage—
indeed, hard to imagine that Judge

Schwartz really meant what he said when
he suggested that could be the case in
Awumiller. But here too, litigation has
provided the vehicle for simulating pub-
lic debate over an issue. In 1993, the
Hawaii Supreme Court held that the
state’s restriction of marriage to oppo-
site-sex couples presumptively violated
the Hawaiian constitution’s equal pro-
tection clause.® And in 1999, the
Vermont Supreme Court held in Baker
. Vermont that while the state did not
have to permit same-sex couples to
marry, it could not deprive them of the
benefits that the state provided to mar-
ried couples.®® In response, the Vermont
Legislarure, like the Hawaii legislature,
adopted a statute granting same-sex cou-
ples all of the same benefits and obliga-
tions of marriage.!

As the Baker Court noted, the bene-
fits and protections that the state grants
to married couples are significant. They
include intestacy rights, the right to
bring a wrongful death action, rights to
health benefits, the presumption of joint
ownership, the spousal communication
privilege, hospital visitation rights, and
50 on.”? Delaware law provides similar,
extensive benefits to married couples.®
The Court concluded that the “legal
benefits and protections flowing from a
marriage license are of such significance
that any statutory exclusion must neces-
sarily be grounded on public concerns of
sufficient weight, cogency, and authority
that the justice of deprivation cannot
seriously be questioned.”**

And in weighing the justifications
offered by the State of Vermont—which,
essentially, are the same considerations
cited by the Delaware Superior Court in
1912—the Vermont Supreme Court
found them wanting. The state has an
interest in promoting procreation and in
protecting children. But, as noted, the
reality is that same-sex couples do have
and raise children. Are their children ent-
tled to less protection than the children
of opposite-sex couples? The Vermont
Supreme Court said “no.” And it is hard
to come up with an argument as to why
the answer should be “yes.” The only
claim can be that gay people are not fit to
be parents, and that depriving gay people
of the benefits of marriage is justified by
some generalized desire to discourage
gay people from raising children. But as
discussed above, that claim is inconsistent
with both the social science literature that
shows that gay people do make good
parents, and the fact that most states,
including New York, Vermont and
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Delaware, permit gay people to adopt
and to be foster parents.

The decisions of the Hawaii and
Vermont Supreme Courts generated a
legislative response in Congress, which
passed the Defense of Marriage Act.
Similar statutes were adopted in 32 states,
including Delaware, where the legislature
amended the provision of the Domestic
Relations Law prohibiting relatives, the
insane and drug addicts from marrying to
prohibit marriages between persons of the
same gender.”*® While a majority of the
public supports the idea that gay spouses
should be entitled to Social Security bene-
fits and equal inheritance rights, two-
thirds oppose “gay marriage.”*

Is this likely to change? In the long
run, the answer has to be “yes.” While
public acceptance of gay people using
the word “marriage” seems far off, pub-
lic resistance to providing legal protec-
tions to their committed relationships
through domestic partnership laws is
sure to fall. Major religious groups like
the Central Conference of American
Rabbis, the Reconstructionist Rabbinical
Association, the Unitarian Church and
the Society of Friends have decided to
sanction committed gay relationships.””
The decisions by these religious organi-
zations refute the legitimacy of the
notion that gay people can be labeled
morally inferior. At least 100 of the
Fortune 500 provide domestic partner-
ship benefits, including AT&T, Bank of
America, IBM, Microsoft, the “Big
Three” auto makers and all five major
airlines. A committed group is working
to add DuPont to the list—one wonders
why it has not already happened. Any
number of cities provide domestic part-
nership benefits, including New York,
Chicago, Philadelphia, Seattle, Los
Angeles, Denver and San Francisco, as
do scores of leading law firms, including
Wachtell, Lipton, Rosen & Katz. As reli-
gious organizations, local governments
and private companies increasingly rec-
ognize committed gay relationships,
broader recognition of domestic partner-
ships by government organizations is
sure to follow.

Over time, non-gay America will see
more and more same-sex couples in their
neighborhoods and will become more
and more comfortable with the fact that
their gay co-workers have relationships
that are as worthy of respect as their
own. The children of non-gay couples
will go to school with the children of
same-sex couples, and will see more and
more positive portrayals of gay couples
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in movies and on television. Inevitably,
the result will be that these experiences
will break down stereotypes, which will
lead to tolerance and, ultimately, accep-
tance of gay people and their families.
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