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NOTE FROM THE CHAIR

First, a confession: I am one of the "humorless and
obtuse feminists" to whom Bill Wiggin refers in his
scathingly good article ("20 Years"). In the Spring of 1994,
I joined many of my fellow attorneys (both female and
male) in signing a petition which questioned the appropri-
ateness of the now-infamous "housewife in bathrobe" car-
toon to accompany Karen Valihura's scholarly article on the
participation of women in the American legal profession.
Soon enough, I was called on the carpet by Frank Biondi,
who was then the president of the Delaware Bar
Foundation and the ultimate recipient of the petition. (OK,
Frank was also my employer at the time.) In his inimitable
way, Frank told me (in so many words) to put my money
where my mouth was. If I had a problem with an illustra-
tion in Delaware Lawyer, then I should join the Board of
Editors and participate directly in the production of the
magazine.

As you've probably guessed by now, I did indeed join
the Board of Editors, and ultimately accepted the position
of Chair in the Fall of 2000 (taking over from none other
than Bill Wiggin, at the end of his second go-round at the
helm). Thus, my eight happy years of service to Delaware
Lawyer are a direct result of the "bathrobe" imbroglio.
With his trademark wit and wisdom, Bill offers his perspec-
tive on this and other, shall we say, "high profile" moments
in the magazine's history.

That this 20th anniversary issue of Delaware Lawyer exists
at all is due to another stroke of fortune. Despite my lofty
board title, I was blithely unfamiliar with the details and
timing of the magazine's creation. (After all, when
Delaware Lawyer debuted in 1982, I was still wandering
about the University of Delaware campus, years away from
even thinking about becoming a lawyer.) Then, last fall, 1
was privileged to attend the Delaware Bar Foundation's 20th

anniversary dinner. Harvey Rubenstein, the current presi-
dent of the DBF board, gave an informative presentation,
during which I suddenly realized that Delaware Lawyei a
publication of the Delaware Bar Foundation — must be
coming lip on the same 20-year milestone. As soon as this
issue was on the drawing board, Harvey graciously agreed to
contribute an article about the Foundation ("A New
Millennium, An Old Mission Renewed"). As a final happy
confluence of events, the Foundation has recently adopted a
handsome new logo, which we are pleased to introduce in
this 20th anniversary issue.

In the course of pulling together this issue, I have finally
remedied my ignorance concerning the magazine's creation.
I invite you to do the same, by reading "A Brief History of
Delaware Lawyer" (which is accompanied by a photograph
of the "final four" members of the original Board of Editors
who still participate on the Board today — Tom Ambro
(now "The Honorable"), Dave McBride, Richard Levine
and Bill Wiggin). As another way to honor our past as we
look to our future, we are featuring reprints of some of the
best articles in the publication's 20-year history.

My wish for the next 20 years of Delaware Lawyeri That
it continues to be a forum for the free expression and inter-
change of ideas, just as its founders envisioned.

Karen L. Pascale

Harvey Bernard Rubenstein is a graduate of Temple University and its Law School, where he was
Editor-in-Chief of the law review, and is a member of the bars of Delaware, Pennsylvania and the United
States Supreme Court. He is a past president of the Delaware State Bar Association and was honored with
its First State Distinguished Service Award. He was also the recipient of the 1995 ABA Sole Practitioner
of the Year Award. He has served on numerous Supreme Court and bar association committees. He cur-
rently is president of the Board of Directors of the Delaware Bar Foundation and represents the bar asso-
ciation in the ABA House of Delegates.

William E. Wiggin, who has edited this magazine off and on since its inception, is now retired to subur-
ban Holly Oak. He busies himself by crossing picket lines for light exercise and conducting zoning fights
with his neighbors. Not surprisingly, he is a direct descendant of a convicted Salem, Massachusetts witch.
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A BRIEF HISTORY OF DHAWARE LAWYER

T he driving force behind Delaware
Lawyer was Harold Schmittinger, who
had been president of the Delaware
State Bar Association and then
became the first president of the
Delaware Bar Foundation. In late
1981, Mr. Schmittinger spoke with

(now Chief Justice) E. Norman Veasey, then of
Richards, Layton & Finger, and suggested that
the Bar Foundation come up with a magazine
for the profession. Mr. Veasey was interested in
the idea and approached his then partner, Bill
Wiggin, about starting such a magazine.

During the winter and early spring of 1982
plans for the magazine moved forward, with the
endiusiastic support of the Board of Directors of
the Bar Foundation. Bill Wiggin agreed to act as
the initial editor and the invaluable Richard A.
Levine, a partner at Young, Conaway, Stargatt &
Taylor, gave himself a crash course in publishing
law and became the Managing Editor of the
magazine. It was agreed that Bill's function
would be to edit and Richard's function to keep
the magazine in sound shape.

In preparing for the first issue, Bill decided it
was important to set the tone for a magazine that
was intended not only to gratify lawyers, but to
entertain and inform the general public. As Bill
put it, "Most legal writing is breathtakingly dull,
and frequendy clumsy." The first issue started off
with a prospectus that merits quotation:

A primary object of Delaware Lawyer will
be accessibility to the intelligent general
reader. Many learned articles about the
law are unreadable, cast in a prose owlish-
ly solemn, clotted in style, and peppered
with footnotes. Such writing has its place
in academe but does litde to stir a shared
enthusiasm among professionals and laymen for
quality in the practice and administration of justice.
Such writings are the kind of thing that once
prompted Mark Twain to describe a classic as a book
that everybody wishes he has read, but does not wish
to read. Instead, we hope to sugarcoat the pill of
useful discourse. ... In short, we want to make
Delaware Lawyer attractive to the sensible and intel-
ligent audience to whom it is addressed.

Since then the magazine has grown and changed in
response to the experience of publication. It evolved into a
quarterly, after its modest beginnings as a twice a year, then
thrice a year publication. Early on, Board members Dave
Drexler and John Schmittinger argued for a theme approach
in order to give the magazine some consistency and archi-
tectural symmetry.

While the magazine has never been described as pros-
perous, it is thought to have made a contribution. This is
largely thanks to the generosity and enlightened support
of the Bar Foundation. Furthermore, beginning in 1991,

Pictured are members of the Delaware Lawyer Board of Editors who have
served dutifully since its inception in 1982. From left to right: Top; William
E. Wiggin, Honorable Thomas L. Ambro. Bottom; Richard A. Levine and
David C. McBride.

Today Media, Inc. (formerly Suburban Marketing
Associates, Inc.), publisher of Delaware Today magazine,
agreed to conduct on behalf of the Delaware Bar Foundation
the publication of Delaware Lawyer. To this day, Today
Media performs a major role in getting the magazine out and
handling the many details of publication.

Every issue of Delaware Lawyer notes that it is "pub-
lished by the Delaware Bar Foundation as part of its com-
mitment to publish and distribute addresses, reports, trea-
tises and other literary works on legal subjects of general
interest to Delaware judges, lawyers, and the community at
large." The magazine reaches out enthusiastically to non-
lawyer readers, in the belief that the intelligent reader,
enlightened about the functioning of the law, is a more
valuable member of a society premised on freedom under
the law. The magazine welcomes contributions by non-
lawyers. It has printed law-related fiction and even poetry.
It continues to attempt be both enlightening and entertain-
ing, and there have been those kind enough to say that on
occasion it succeeds in that mission.• « K.L.P.
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Bruce ]VI. Stargatt

MOSTLY PUNCTUATION
MARKS

( Vol. i..No.i. Spring

his marks the third appearance of Mr.
Stargatt's classic article in this magazine. It
was also reprinted, in the Summer 1995
"Retrospective: Prospective" issue.

Fracture the semicolon. That's my point. Or
semipoint.

I cannot be sure that this subject was in
the forefront of our Editors' minds when
they signaled in my direction for "Remarks"

to be included in this first issue of Delaware Lawyer.
What they surely meant to convey was an invitation to
join, on the Bar's behalf, in celebrating the birth of this
publication. Easily and sincerely done. The Delaware
State Bar Assocation salutes Harold Schmittinger and the
other directors of Delaware Bar Foundation whose cre-

ative and dedicated efforts have culminated in today's
publication. From a personal standpoint I'm more proud
that I can say that by a happy accident of timing these
efforts have blossomed during my incumbency.

But there is also a serious substantive message to be
conveyed. If this fresh-faced publication is to achieve its
full promise, it must not be pious. Blandness is a vice in
law journals no less than in other publicat ions.
Responsible irreverence creates change. Controversy is
the fire which warms the lawyer's heart and fuels his
hearth. Fearlessness in addressing important issues must

Continued on page 31
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Harvey Bernard Rubenstein

A NEW MILLENNIUM
AN OLD MISSION

RENEWED

T
H he Delaware Bar Foundation,'.
H created in 1981 , has been
H charged with a mission to improve and facilitate
H the administration of justice, to promote study
H and research in the field of law and the contin-
^M uing education of lawyers, and to publish legal

^ ^ ^ treatises and literary works. Over the past 20
years, the scope of the Foundation's work within those
purposes has expanded dramatically. A 20th anniversary din-
ner held to honor that effort was attended by present and
former Foundation directors, justices of the Supreme
Court, other members of the judiciary, representatives of
the Delaware Lawyer editorial board, and past presidents of
the Delaware State Bar Association.

In one of its most important functions, the
Foundation assists the Supreme Court in funding legal rep-
resentation to those citizens who need and cannot afford

The vehicle for that funding is IOLTA, a program for
obtaining interest on lawyers' trust accounts. While the first
IOLTA grants totaled less than $200,000, the grants in the
year 2001 alone totaled almost $2 million, and in the past
20 years grants in the total amount of over $12 million
have been made. While the Supreme Court actually makes
the IOLTA grants under a rule of court, the Foundation
board is responsible for reviewing the grant applications and
making recommendations.

In addition, the Foundation receives annual contribu-
tions, and from the fund created through those contribu-
tions, the Foundation makes non-IOLTA grants consistent
with its purposes. Because the non-IOLTA fund is more
modest, the occasion for grants and the amount of the
grants are more limited.

Delaware Lawyer, an important medium for pro-
viding legal articles of interest to the bar, is sponsored by



the Foundation. Issued quarterly,
Delaware Lawyer is operated by a 15-
member Board of Editors chaired by
Karen L. Pascale and managed by
Richard A. Levine. The publication,
now celebrating its 20th year, is received
by every member of the Delaware bar
without charge.

The Delaware bar has grown to
almost 3,000 members and has been
increasing in size for the last five years
at an average of over 120 new admis-
sions a year. In 2001, over 150 new
lawyers were admitted, compared to
the fewer than 30 yearly admissions to
the bar in the middle of the last centu-
ry. Mirroring that growth, the
Foundation has expanded its original
nine-member board to 12 members.1

Each year, the Chief Justice appoints a
member, the Bar Association president
appoints a member, and the Bar
Association elects a member. Every
third year, two members are appointed
or elected. The term of each member is
three years.

This joint enterprise between
the Supreme Court and the bar
serves the public and the pro-
fession in the most meaningful
way. Yet the Foundation's mis-
sion faces a serious and danger-
ous threat. In recent years, sev-
eral suits have been filed in the
Fifth and Ninth Circuits con-
testing the constitutionality of
the IOLTA program. Because
the ultimate outcome of the federal
court litigation remains in doubt, the
entire IOLTA network is in jeopardy.

The Foundation recently insti-
tuted, therefore, several new projects
to broaden the financial and opera-
tional reach of the Foundation, includ-
ing funding for the major legal
providers, Community Legal Aid
Society (CLASI), Legal Services
Corporation of Delaware (LSCD), and
Delaware Volunteer Legal Services
(DVLS):

1. An Endowment Committee has
been formed to study the possible
establishment of an endowment fund
in order to assure financial backing on
a long-term basis. The committee,
chaired by Donald F. Parsons, Jr., has
been hard at work, and much is expect-
ed of it.

2. Complementing the endeavors of
the Endowment Committee, a Non-
IOLTA Fundraising Committee,
chaired by Michael J. Rich, is charged
with finding innovative ways to raise

DELAWARE BAR
FOUNDATION

funds outside of IOLTA to advance
the Foundation's important purposes.

3. A Bylaws Committee, chaired by
Mary E. Copper, has been studying the
Foundation's organizational structure
to determine whether a more efficient
framework for operation can be found.
The committee's report is awaited.

4. A Personnel Committee has been
established to study and make recom-
mendations as to the personnel needed
to accomplish our goals. The
Foundation is currently served by an
executive director. The committee is
chaired by Anne Churchill Foster, and
its report, considered with any bylaws
changes, will go a long way to sharpen
the tools of the Foundation in address-
ing its vital commitments.

5. The Finance Committee, co-
chaired by Donald J. Wolfe, Jr. and
Calvin L. Scott, Jr., continues its impor-
tant function of reviewing the financial
status of the Foundation and advising
the board on how to increase the
income available to reach its goals.

6. Other proposals to be con-
sidered relate to the Foundation's
ability to furnish information to
the bar. The creation of a website
and the publication of a newsletter
have been suggested as appropriate
vehicles for making the legal com-
munity and others more aware of
the important work of the
Foundation.

7. After 20 years, the Foundation
for the first time has adopted a logo.
The logo is intended is to reflect the
Foundation's identity and to give
that identity a higher profile. The
Foundation board is proud to unveil
the logo in this 20th anniversary issue
of Delaware Lawyer. The
Foundation is grateful to Joseph G.
Mauro of the Miller Mauro Group
for contributing a substantial
amount of his time and resources in
developing the logo.

Appreciation is expressed to the
past and present members of the
Foundation board and the
Delaware Lawyer editorial board

for their dedicated ser-
vice to the profession
and to the cause of jus-
tice and to the previous
Foundation presidents,
Harold Schmittinger,
Victor F. Battaglia, O.
Francis Biondi, and
Bruce M. Stargatt, for
their leadership in that

cause. Special gratitude also is due to
Chief Justice E. Norman Veasey, liai-
son Justice Randy J. Holland, and
the other members of the Supreme
Court, past and present, for their
cooperation and guidance.

As the Foundation enters the
third millennium, the Foundation
board has the task of directing its
energy to the new challenges it faces.
Fresh initiatives, together with the
ever-faithful support of the bar and
the bench, will enable the
Foundation to fulfill the great mis-
sion of a noble profession. •

FOOTNOTE
1. Depending upon how a foundation

is structured, the size of a particular bar
does not necessarily govern the number of
directors on a foundation board. For
example, Pennsylvania, with a bar of over
50,000 members, has a foundation board
of nine members, while New Hampshire,
with a bar of about 2,500, has a founda-
tion board of 21 members.
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William Prickett

FLUNKING THE BAR
(Vol. <3rNo.ir Summer

W H ^ his painful account is really only
H addressed to one small group of
H unfortunate people: those, who, f=
H like the writer, have had the truly
H awful experience of flunking a Bar *
H Exam. I write this account, not «
^ | only to air an ancient wound, but
^M to share the common misery of
^m what happened with others who,
H like myself, coming bright and shiny
^M out of law school, have failed the

^ ^ L ultimate professional hurdle that
allows them to represent clients before the Courts.
Those who have not suffered such a professional.
humiliation should read no further, unless in reading
about my downfall the reader would get the almost
obscene pleasure in gloating over the deserved come-
uppance of a snotty young ivy leaguer and a graduate of the
Harvard Law School or unless an account of long awaited
retribution of a crusty old Delaware Bar Examiner is some-
thing that you can truly savor. However, only, as I say, if
you enjoy reading about misfortunes of others or on the odd
chance that you are a student of pig latin, or would enjoy a
passing reference to "Winnie the Pooh", should you read
on. Otherwise, do not go any further: stop right here and
now.

If these caveats and disclaimers have been disregarded, let
us proceed with this melancholy tale, for melancholy it

still is for me and all others who have come a cropper at
the very threshold of their legal careers.

This account must start with my late Father — the crusty
Delaware Bar Examiner. On his return from World War I in
1919, he did not have to take the Delaware Bar
Examination. Not only was he a decorated and injured
World War I artillery officer and flyer, but he had come back
to Wilmington armed with a war bride, my mother, from
poor little ravaged Belgium. In addition, he, I believe, was
the only person applying for admission to the Delaware Bar
that year. Thus, I believe that the nine senior lawyers who
constituted the Delaware Board of Bar Examiners consid-

8 SPRING 2002



ered his war record and his brief atten-
dance as a Rhodes Scholar at Oxford
and decided that there was no necessity
for making this war hero take the Bar
Exam, especially as his own father was a
Delaware lawyer and part-time judge.
(Oh, for the good old days!)

It should be said that in those days
the complete power to admit or reject
would-be lawyers in Delaware, as in
most States, was vested in the Delaware
Supreme Court. The Court in turn ap-
pointed an advisory committee known
as the Board of Bar Examiners, which
in effect wielded the admitting power
for the Court. In olden times, this
Board almost automatically consisted of
the nine senior respectable members of
the Bar. The Board looked on its task as
one of preserving the right to audience
before the Courts to persons whom
they themselves found acceptable and
congenial (i.e., good old boys — and
when I say boys, I mean boys). The
Board required those who aspired to
become full-fledged Delaware attorneys
to be preceptees or clerks to the mem-
bers of the Bar for six months during or
after law school but before being
admitted to practice. There were con-
tinual and unavailing whispered com-
plaints that the clerkship program was
enforced peonage and thus contrary to
the Thirteenth Amendment. Of course,
no one even contemplated saying any-
thing out loud about the clerkship
requirement, much less doing anything
about it (such as bringing a class action
suit). In addition, before they could
achieve even the threshold status of
clerks, each would-be attorney had to
appear in front of a panel of the Board
of Bar Examiners to be examined by
these august attorneys on an ancient
tome written in 1921 — Zane's Story of
the Law. Later, I asked my father why it
was that the Board continued to use
that truly awful book. Zane was not
only highly opinionated on the conser-
vative side, but the book was full of the
most outrageous historical errors and
blunders. I pointed out that Justice
Oliver Wendel Holmes had written a
fine book entitled The Common Law
that might provide a basis for a collo-
quy between the aspiring lawyers and
the Board of Bar Examiners.

My father replied that there were
several good and sufficient reasons why
Zane continued to be used. First, the
members of the Board of Bar
Examiners were all familiar with Zane,

DELAWARE LAWYER
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errors and all. It would take consider-
able time and effort on their part to
read and become knowledgeable about
another book, especially a "radical"
book like Holmes's Common Law.
Secondly, they knew that the practice
of law has many tedious aspects (an
understatement if there was one!).
Wading through and becoming entire-
ly familiar with Zane would give some
indication as to whether the would-be
lawyer had the capacity to take on a
boring job and do it well. In reply to
my general question as to why there
should be a preadmission ordeal by
Zane, my father said that the Board of
Bar Examiners felt strongly that the
"right" to audience before the Courts
to represent members of the public was
not a "right" at all belonging to any-
one who simply happened to get
through some law school. Rather,
admission to the Bar was a sacred privi-
lege that should be accorded only to
those who were qualified in every way
to take on this weighty fiduciary
responsibility. The Board of Bar
Examiners felt that if a young man was
not qualified by character, morality, or
temperament to take on this sort of
task, it was better to tell him right at
the outset rather than let him go to law
school and then defeat his legal aspira-
tions afterwards (perhaps even after he
passed the Bar). That makes a good
deal more sense now than it did when I
first heard it. (Of course, it is my per-
spective that has changed: at the time, I
thought it was arrant nonsense, though
I had the good sense not to say so).

As I have said, my father was simply
waived into the Bar. Thus, he was
admitted with very little knowledge of
the law and no knowledge whatsoever
of the niceties of procedure. Of course,
this meant he was without any miscon-
ceptions or windy theories taught by
legal academics ("those who can, do;
those who can't teach"). Rather, my
father had to learn in the school of
hard knocks. However, from the very
first, it is a fact that he gave out more
knocks than he received. Indeed, my
father became known and respected for
his prowess in the Byzantine-like intri-
cacies of the Rules of Procedure of the
Delaware Courts. I was told and I
believe that these ancient rules had
remained virtually unchanged from the
rules of pleading adopted by the King's
Bench in 1709 after the Great Legal
Reforms that marked the later years of

1O SPRING .200.2



good Queen Anne. In time, my father
was called upon to become one of the
nine members of the Board of Bar
Examiners. Of course, his assigned
topic on which to make up and grade
the Bar examination for would-be
lawyers was Delaware practice and pro-
cedure. In the next ten to fifteen years,
there was many a would-be Daniel
Webster who was forever relegated to
selling shoes or real estate, owing to his
inability to field the nice questions my
father put to him and the other candi-
dates in matters of legal practice and
procedure. My father was concerned
(and rightly so) that those who were
about to be turned loose on the public
as lawyers should know die basic ABCs
of practice and procedure in the
Delaware Courts. He had precious little
interest in legal theories or balanced
arguments so dear to diose who teach in
law schools: rather, he wanted a plain,
simple, and above all, correct answer on
questions of practice and procedure that
would be immediately critical for the
legal success or failure of these would-be
Solons and, more important, for their
clients. Thus, he would ask questions as
to how many returns of non est were
required in order to perfect a sheriff's
return (two), or what was the only prop-
er response to an affidavit of demand (a
reply affidavit). Simple, if you knew the
answer, but fatal if you didn't. No care-
ful essay learnedly discussing pros and
cons of what the answer might be or
should be would or could pass legal
muster with my father.

In due course, Delaware moved out
of the middle ages of pleading. In fact,
in one large bound, Delaware went
from the rear of the common law juris-
dictions 'in matters of practice and
pleading to the head of the pack.
Specifically, Delaware adopted almost
verbatim the notice pleading that the
Federal Courts had so recently adopt-
ed. Thus, the Delaware Rules paralleled
the Federal Rules of Civil Procedure,
replacing the ancient hoary practices
that stemmed back to the time of
Blackstone and Coke.

There was a great sigh of relief and
general rejoicing in the Delaware legal
community at this monumental leap
forward. It was also privately hoped
that this adoption of entirely new Rules
would put my father right square out
of business. It was thought that he
would be left with a vast storehouse of
knowledge of medieval pleadings but

Continued on page 15
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PRE-TRIAL JURY
TAMPERING

< Vol. 15, N0.4, Winter 1997)

Jewish friend of mine
from New York City,
while buying a paper in
Wilmington's train sta-
tion, overheard a man
and woman talking
about Amy Grossberg
and the Barbara
Walters interview. At .,_,.__
one point the

k woman said, "I'm a Christian." The man
asked what that had to do with the case. The woman
answered, "Well, I don't know how Jews raise their kids."

Among otiier things, this comment illustrates that poten-
tial jurors are discussing the pending case. They are forming
opinions. They are solidifying their biases and prejudices.

In Delaware trials, jurors are daily admonished not to dis-
cuss the case they're on, not even with each other, until the
case is submitted for their deliberations. They're admon-
ished to avoid all news accounts. Yet potential jurors are
devouring this case in advance. In a real sense, they are
already deliberating.

True, before a single juror is sworn, the trial judge will
attempt to weed out anyone who has formed an opinion that
will interfere with his or her ability to fairly decide the facts.
Still, we know that this is a subjective process, and relies upon
a potential juror's intellectual honesty and self-awareness of his
or her own psychology.

We also know that advertising exercises power over that
psychology. It subdy influences people's decisions on a deep
and often subconscious level. To buy'. To vote. To hate an
enemy. The same conditioning influence comes from press
conferences, p.r. campaigns and news stories, especially those
that are repetitive.

Those of us who truly value fair trials and our jury system
should not want to see potential jurors exposed in advance to

unsworn testimony, to argument,
and to repetitive word images. Pre-
trial, we certainly wouldn't want to
see lawyers traipsing door to door,
introducing their clients, humaniz-
ing them and putting a spin on their
"facts." We wouldn't want lawyers
and clients "working" a shopping

^ center or a factory gate the way
politicians do, shaking hands and

passing out brochures. We wouldn't want defense "Dream
Teams" or victims' families slipping flyers under windshield
wipers. We wouldn't want T.V. ads or infomercials using actors
to re-create a crime to depict one side's version of events.

Unfortunately, this is not far from what we have. The only
difference between the press conferences and interviews in
vogue today and my tacky examples is that the media p.r.
approach is more efficient. It reaches and influences more
potential jurors — and it is free.

A p.r. campaign may backfire, but that's no solace. We who
value our system wouldn't want an innocent person convicted
of a crime because his own press conference hurt him, because
the camera didn't love his 5 o'clock shadow.

In certain high profile criminal cases, defense attorneys
have openly admitted they conduct media campaigns aimed at
prospective jurors. Stephen Jones, Timothy McVeigh's
lawyer, hired a political consultant and permitted press inter-
views of McVeigh for the express purpose of humanizing him
to prospective jurors in advance of jury selection. Robert
Shapiro wrote an article; "Using the Media to Your
Advantage," for a defense publication, in which he provided
tips for successful media manipulation, again, aimed at
prospective jurors. Gerald Lefcourt, President of the National
Association of Criminal Defense Lawyers is quoted in a recent
New Yorker article: "I am totally convinced that judges and
jurors are human beings and they are as much affected by the

1.2 SPRING 2002



Illustration by Nancy Harrison DELAWARE LAWYER 13



press as anyone. Sometimes you have to
fight back."

In Delaware and in Federal Courts
lawyer voir dire of prospective jurors
is not permitted. Trial lawyers may
only address jurors in opening and
closing statements and clients only by
testifying under oath. Yet before trial,
defense lawyers conduct a
kind of global voir dire.
They speak openly and
directly to jurors through
a more-than-willing
media, and do so, I
believe, often justifiably.

"Sometimes you have to
fight back," Lefcourt says.
Virtually every Wil-
mington News Journal
article on the Grossberg/-
Peterson case, for exam-
ple, says: "...the 19 year
olds are charged with
killing their newborn son." Surely,
the defense cringes at that. There will
apparently be an issue for the jury in
this capital case as to whether there
was a "newborn son" who was killed,
or a stillbirth. Meanwhile, prospective
jurors continue to be conditioned by
repetition to lean toward the State's
medical experts' conclusions on this
central issue of guilt and innocence.

Whenever the prosecution files a
motion, the State's "facts" are
rehashed and the "newborn son"
makes the front page. Ironically, even
when the Grossberg defense team
attempts to "fight back" and files or
answers a motion and tries to argue
its "facts" on the front page, "the
newborn son" also rises. Recently,
letters about the case began appear-
ing in the Wilmington News Journal
with phrases like "the more her
defense speaks out the worse it
looks," and "we are now asked to
believe ..." Pre-trial juror delibera-
tions have by now gone from the
news stand to the newspaper. Can the
internet be far behind? Even if they
have no feelings about the case them-
selves, can the jurors who eventually
will sit be totally unaware of or unaf-
fected by how large or vocal seg-
ments of the population feel?

All this hubbub has occurred in a
case where the Trial Judge is trying
to insulate prospective jurors and
thereby preserve the integrity of a
fair trial on the merits by use of a
gag order. One lead defense attorney
has been dismissed from the case for

orchestrating the Barbara Walters
interview. However, he was on the
case pro hac vice, and as such, prac-
ticing in Delaware only with the per-
mission of the judge.
Notwithstanding Grossberg's right
to counsel of her choice, her lawyer
from Long Island had an Achilles's

In certain high profile

criminal cases, defense

attorneys have openly

admitted they conduct

media campaigns aimed

at prospective jurors.

heel that a member of the Delaware
Bar would not have had.

Well then, how far can lawyers go
to "fight back" in pre-trial publicity?
How can trial judges ensure a fair
trial based only on competent evi-
dence? As lawyers bound by ethics,
we turn for guidance to Rule 3.6 of
the Model Rules of Professional
Conduct (Trial Publicity) and the
U.S. Supreme Court case of Gentile
v. State Bar of Nevada, 501 U.S.
1030(1991).

In Gentile the U.S. Supreme Court
looked at then-Rule 3.6 and by two
separate 5-to-4 votes overturned dis-
ciplinary action against Mr. Gentile
for violation of Rule 3.6 in a pre-trial
press conference. One majority found
that "an attorney may take reasonable
steps to defend a client's reputation."
Neither majority attempted to delin-
eate the boundaries of a rule the
Court would sanction which sought
to control pre-trial publicity. A new
Model Rule 3.6 has been drafted,
hoping to satisfy Gentile's broad lan-
guage. It is a watered-down version
of its former self, allowing for a retal-
iatory exception, but Delaware has
yet to adopt it and the U.S. Supreme
Court has yet to rule on it. If the new
rule has any teeth at all, they are
infirm and unstable. Further, no one
knows for sure whether other forms
of restraint are constitutional, such as
judicial gag orders or judicial
attempts to restrict media access to
police reports and court filings.
There's a split of opinion, with most

legal scholars favoring freedom of the
press over fair trials.

Former Disciplinary Counsel
Charles Slanina said, "I think the
Office of Disciplinary Counsel would
have a tough time prosecuting any-
one for pre-trial publicity in Delaware
at the present time." Justice Randy J;

Holland noted in a 1995
DTLA seminar on
lawyers and the media
that "Courts have had a
difficult time ascertain-
ing the proper standards
to apply to the different
issues." Justice Holland
concluded: "Future
court decisions will
hopefully bring more
certainty to this complex
area of the law." This
vacuum created by the
Supreme Court is why

lawyers like Jones, Shapiro, and
Lefcourt can do what they do and
urge other lawyers to grab a mike and
work the crowd.

While waiting for "more certainty"
from the ruling courts, trial judges
are every day trying to conduct fair
trials. Exactly what are Gentile's per-
missibly "reasonable steps to defend a
client's reputation"? Disciplinary
Counsel David Glebe, who is pro-
moting the adoption of the new
Model Rule 3.6, acknowledges that
"the trouble with definitions" such as
these is that "words only point one in
a direction." He says, "This is a real
line-drawing question to be decided
case by case."

The only guidance one Gentile
majority gave the rest of the judicial
community is that "reasonable steps"
embraces "an attempt to demonstrate
in the court of public opinion that the
client does not deserve to be tried."

Lynch mobs get created by people
riling each other up, usually pre-trial
and always "in the court of public
opinion." While the courts begin to
draw lines in this new "complex
area" of modern Supreme Court
constitutional law, we have the luxu-
ry of living in a period free of lynch
mobs. (These periods come and go
in history.) The anti-semitic remark
that opened this article is, one
hopes, not a precursor of a new elec-
tronically riled-up lynch mob — the
jury that is influenced by unsworn,
improper, and irrelevant material
before it is even empaneled.•
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FLUNKING THE BAR cont.
would be at a loss when it came to sim-
ple, straightforward factual statements
of what a case was actually about.
However, my father heartily approved
of the Rule changes. Further, he put
"his money where his mouth was" by
chairing the committee that adopted
the proposed new Rules for Delaware.
My father later told me that he saw no
reason why he could not learn the new
Rules as quickly as any other Delaware
lawyer. He also surmised that he could
deal with the merits of a case if he had
to as handily as any other Delaware
lawyer, be he neophyte or veteran.

That year my father then examined
the newest crop of law school gradu-
ates on the new Rules of Procedure.
They, of course, had had courses on
the new Rules at their respective law
schools. They felt comfortable in dis-
coursing on all the theoretical prob-
lems that might arise under the new
Rules. However, my father's bent
remained practical: he, for example,
would ask that they draft two com-
plaints based on stated facts, one to be
filed in the Federal Court and one to
be filed in the State Court. There were
significant but subtle differences be-
tween the Rules in the two Courts. He
wanted to make sure that the differ-
ences were understood by the applicant
because these differences could well
spell the difference between victory and
defeat for his client. Again, there was
wailing and gnashing of teeth, since
many who thought they were saved
were not among those who passed.

Over the years, my father became
known as the toughest of the Board of
Bar Examiners. Indeed, at times, his
colleagues, not as severe as he was,
would overrule his wholesale slaughter
of the year's entire crop and admit
some aspirants who, he could and
would point out, seemed not fully
qualified. In due course, however, his
term as a member of the Board of Bar
Examiners expired. He retired, having
amply fulfilled what he had conceived
his duty to the Supreme Court and to
the public to be.

However, my father's approach had
not been entirely draconian. One time,
I saw him look up from his nightly task
in the Fall of correcting the Bar exams.
He gave a hearty laugh. He said that
the student whose paper he was mark-
ing had written a response to one ques-
tion in some sort of gibberish. He read
it to us. My sister remarked brightly

Continued on page 18
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