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As the Executive Director of the
American Civil Liberties Union of
Delaware, it is my job to think and worry
about our civil liberties all day long —
and I confess to lying awake at night as
well. Unfortunately, I have more worries
than I could include in this issue. In
selecting die pieces tiiat follow, I have
tried to focus on issues that affect us at a
state and local level and matters that the
ACLU of Delaware has taken an active
interest in.

Odier issues also deserve our atten-
tion. The tragedy of September 11 has
been followed by an unprecedented
assault on our civil liberties. Congress
passed the USA Patriot Act in a matter of
days without meaningful public input.
Among its many troubling provisions,
die Patriot Act reinstates domestic intel-
ligence operations banned since the
1970s and reduces judicial oversight of
federal investigations to a bare mini-
mum.

The Justice Department recently
rolled out Operation TIPS — the Terror
ism Information and Prevention System

to encourage citizens to report one
another for suspicious activity. Attorney
General Ashcroft singled out delivery
people, letter carriers, utility readers and
cable repairmen as "ideally suited" for
die plan. Of course diey are: they have
access to our homes, somediing die
Justice Department can only get widi a
warrant. The US Postal Service, to its
credit, refused to participate. In die latest
absurdity surrounding Operation TIPS,
Slate, die online magazine, reported tiiat
calls to Operation TIPS are being taken
by FOX Television's "America's Most
Wanted".

There are more problems out there
than I could cover in a year's worth of
issues of Delaware Lawyer. Here are just
a few:
• A recent U.S. Supreme Court opinion
called into question the validity of Del-
aware's death penalty statute and, at the
urging of the Delaware Attorney
General, the General Assembly voted in
a new deadi penalty statute in the last
hours of its session without any opportu-
nity for public comment.

• The Delaware Department of Cor-
rection has a multi-million-dollar facility
where inmates are subjected to twenty-
three-hour-a-day isolation at die same
time that Gander Hill is so overcrowded
tiiat prisoners must sleep in die gym and
dozens of men share a single bathroom.
• Delaware's Freedom of Information
Act, already one of the most limited in
the country, was gutted by the General
Assembly.
• The Delaware Senate refused to vote
on House Bill 99, a comprehensive gay
and lesbian civil rights act.

And that's just a few.
Don't lie awake at night worrying

about die state of civil liberties in our
nation. Do something. Contact a legisla-
tor. Represent a prisoner in a prison con-
ditions case. Write a letter to die editor.
You could even join die ACLU.

Drewry N. Fennell
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Lawrence A. Hamermesh

ZELMAN V. SIMMONS-HARRIS AND
THE POLITICIZATION OF RELIGION

n June 27, 2002, the last day of its October
2001 Term, the United States Supreme
Court ruled in Zeltnan v. Simmons-Harris1

that a "school vouchers" program did not
offend the First Amendment's establishment
clause, despite the fact that public funding
for the program did ultimately pay for tuition
at religious schools. This article is not a

- motion for reargument; for better or worse,
.the 5-4.majority opinion in Zelman is now
controlling authority on the interpretation of

'the.-'.'.First Amendment of the United States Constitution.
Instead, this article points out some of the concerns expressed
by die Zelman dissenters, and invites consideration of some of
the:policy and legal'debates that will inevitably;-follow in
Zehnan'swake. , ; - ' . , ; ; : ; r ; : :; :

L .: \: ^ , '/;

A SHORT HISTORY OF SCHOOL VOUCHERS:
THE IDEA, AND THE CLEVELAND PLAN

A short reminder of the nature and history of "school
vouchers" will assist in appreciating tlie significance and likely
impact of the Zelman decision. School vouchers — essentially

. government checks issued to a student's family to be applied
toward tuition at any eligible school— were originally con-
ceived as a private market antidote to perceived evils of a pub-
lic education monopoly.2 . ^ ; . > \

The idea was that instead of limiting: public funding to
"public schools," a government committed to supporting
quality education should provide a base level-of funding for
each student's family, for whose" support and dollars the
schools -— public and private, religious and nonsectarian—•
would compete. The resulting competition, it was thought,
would winnow out the inferior schools from die better, and in
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any event force all schools to be better
and more competitive in both cost and
quality.

This kind of "free market" voucher
program — one in which all schools are
essentially privatized — has never been
implemented. What has been imple-
mented instead are a number of pro-
grams — notably in Milwaukee and
Cleveland — in which public funds are
distributed only to low income families,
in school districts in which it is perceived
that the public schools are educationally
inadequate.

In the Cleveland program at issue in
Zelman, families with incomes below
200% of die poverty line had priority for
receipt of school vouchers, and the pro-
gram was limited to residents of school
districts that were or had been under
federal court supervision (as Cleveland's
has been since 1995).

The Cleveland program also afforded
families far less than the universal choice
contemplated in the original, idealized
version of a school vouchers program.
Vouchers could only be used at eligible

"participating" schools. Those schools
had to be located within the boundaries
of die federally supervised districts, or in
immediately adjacent districts. The
schools had to meet "statewide educa-
tional standards." And to be eligible to
enroll voucher students, schools had to
agree "not to discriminate on the basis
of race, religion, or ethnic background,
or to advocate or foster unlawful behav-
ior or teach hatred of any person or
group on the basis of race, ethnicity,
national origin or religion."3

In reality, the school choice afforded
under the Cleveland voucher plan was
even more limited than the formal rules
might have allowed. First, the amount of

the voucher — no more than $2,250 per
year — evidently limited the number of
schools that chose to participate in die
program, and the numbers of students
they accepted. Not one school in the
adjacent districts chose to accept vouch-
er students. In the 1999-2000 school
year, 56 in-district schools did partici-
pate, but all but ten were religiously affil-
iated.

Even more striking evidence of the
lack of choice was the fact that 96.6% of
die participating students that year were
enrolled in religious schools: secular pri-
vate schools enrolled only 129 out of the
3,700 voucher students. Interestingly,
almost two-thirds of die voucher stu-
dents who were enrolled in religious
schools were from a different religious
background dian die schools in which
they were enrolled. Not surprisingly,
according to a parent survey, the parents
of diese students were motivated by aca-
demic reasons, not by religious choice.4

The conclusion is inevitable: at least a
majority of the students participating in
die Cleveland voucher program were

receiving religious instruc-
tion at sectarian schools
that their parents accepted
solely or primarily as a con-
dition to access to a facility
diey believed would im-
prove dieir children's non-
religious education. It was
this vouchers program diat
die Supreme Court found
not to constitute an estab-
lishment of religion.

THE ZELMAN DECISION

The reasoning of the
majority in Zelman was
simple, if not simplistic:
starting from the hotly

debated premise that the voucher par-
ents' selection of a school was a "true
private choice," the majority concluded
that any "incidental advancement of a
religious mission, or the perceived
endorsement of a religious message, is
reasonably attributable to the individual
recipient, not to the government, whose
role ends with the disbursement of ben-
efits."5 Accordingly, the Court ruled, die
Cleveland program "does not offend the
Establishment Clause" of the First
Amendment.

The four dissenters obviously had a
very different view of the Cleveland
voucher program. In essence, they main-
tained that in reality — judging by die

program's actual participation statistics
as opposed to a formalistic, theoretical
notion of parental choice — the
Cleveland program amounted to the
financial support of religious schools and
concomitant religious instruction, in the
amount of over $8 million annually. The
dissenters' arguments regarding the
application of the Establishment Clause
to die Cleveland vouchers program are
of course not, strictly speaking, authori-
tative on the interpretation of the First
Amendment. The dissenting opinions,
however, particularly those of Justices
Souter and Breyer, point up important
questions that policy makers now will
have to confront, as legislatures across
die country gear up to address the
inevitable calls for the adoption of school
voucher programs.

THE INEVITABLE POLICY ISSUES IN
THE WAKE OF ZELMAN

In dissent, Justice Souter made the
unassailable observation that school
vouchers policy is now largely remitted
to the "action of the political branches at
the state and national levels." '" The par-
ticipants in those branches — and those
who might seek to influence them —
must carefully evaluate the special issues
presented by vouchers programs that
include funding of schools that promote
religious instruction. The remainder of
this article highlights some of those
problems.

STUDENT ADMISSION ISSUES

One of the notable features of
Cleveland's voucher program was its
requirement that participating schools
not discriminate on the basis of race,
ethnicity or religion in admitting stu-
dents.7 In other words, participating
sectarian schools were not permitted
to prefer members of their own faith. In
a voucher system with such a rule,
for example, if 500 "voucher students"
sought admission to a religious school
and only 50 equally qualified students of
that school's religious affiliation applied,
only one in ten of die resulting student
population would apparendy be a mem-
ber of diat school's faidi. Such a result
may dramatically affect the desirability of
a vouchers program to religious schools
that wish to preserve a coherent faith
community.

Of course, voucher legislation could
dieoretically (and putting aside issues
under Tide VI addressed by Professor
Ware elsewhere in this issue) skirt this

I
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problem by permitting active and overt
discrimination on the basis of sexual ori-
entation, national origin, religion or
perhaps even race. Elimination of at
least some of these criteria from anti-dis-
crimination strictures, however, could
(justifiably) make such legislation politi-
cally controversial, if not downright
unpalatable.

Thus, die dilemma is established. On
one hand, will religious schools wish to
see adopted a scheme in which a stu-
dent's religious affiliation is not a per-
missible consideration for admission and
in which the religious composition of
their student bodies could shift dramat-

Will the taxpaying p>uh>lic

tolerate SL vouchers pro-

gram in which religious

schools cam discriminate

among applicants?

ically in ways beyond their control?
Conversely, will the taxpaying public
tolerate a vouchers program in which
participating religious schools can dis-
criminate among applicants on grounds
that federal and Delaware law generally
reject? Or will religious schools, as a
condition of receiving public funds, be
required to dilute or compromise their
religious mission by accepting state-
imposed anti-discrimination criteria?

funds by institutions that do not observe
such anti-discrimination constraints?

Another aspect of school employment
practices will present difficult issues in
the implementation of any voucher plan
permitting use at religious schools. At
present, State teacher certification
requirements are limited to those who
teach at public schools. And to be sure,
nothing in a voucher program that
includes religious schools would neces-
sarily change that.

But consider the problem of the reg-
ulatory nose under the tent: if consider-
able public funds are ultimately directed
to religious school instruction, how
long will the taxpayers who support

such Rinding, and
the governmental
institutions that
administer the pro-
gram, be content to
leave teacher quali-
fications at par-
ticipating private
schools unregulat-
ed? If public reg-
ulation of teacher
qualifications fol-
lows public funds
into private schools,
what will happen to

the cost structure of those schools? Will
those schools welcome application of
teacher certification requirements? Or
will public, political demands come into
conflict with private (particularly reli-
gious) school preferences and practices?

EMPLOYMENT ISSUES

Voucher programs with an anti-dis-
crimination requirement like Cleve-
land's present similar issues involving
participating schools' employment prac-
tices. Just as those schools may not dis-
criminate on the basis of religion in
accepting students, participating schools
in the Cleveland program are presum-
ably prohibited from discriminating in
the hiring of teachers, administrators
and other staff.

The same dilemma arises: will reli-
gious schools wish to be subjected to
such limitations as a condition to partic-
ipation in a voucher program? And if
not, will legislators and the taxpaying
public allow die use of significant public

INSTRUCTIONAL CONTENT ISSUES

Recall that the Cleveland voucher
program required participating schools
to agree not to "teach hatred of any per-
son or group on die basis of race, eth-
nicity, national origin or religion."8 It is
hard to see how any publicly-funded
vouchers program would or should tol-
erate such teaching by die schools it
supported. But accepting this curricular
limitation raises a variety of complex
problems.

First, as Justice Breyer cautioned,
there are central elements of the reli-
gious tenets of major faidis diat could
easily be interpreted to foster hatred of
other religions.9 Consider, for example,
a public official or tribunal charged widi
enforcing die "no teaching of hatred"
requirement who encounters espousal
of Zionism (through celebration of
Israeli Independence Day, say) at a
Jewish school participating in a vouchers
program. What if that official or tribunal
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were to conclude that such espousal
constitutes the teaching of hatred of per-
sons of Palestinian origin?

More generally, would participating
religious schools be required to disavow
teachings in religious texts such as "Be ye
not unequally yoked together with
unbelievers: for what fellowship hath
righteousness with unrighteousness?"10

Will it be unacceptable for religious
schools that receive public funds to teach
their students the superiority of their
faith over others?

The mere existence of this kind of
issue inevitably presents a second, even
more uncomfortable one: who
would decide, on behalf of the
public authority supervising die
voucher program, whether a
particular religious school's
teachings complied with the
prohibition against fostering
"hatred of any person or group
on the basis of. . . religion"?

If the prohibition were not
meaningfully monitored, it
would be a sham; if it were
monitored and enforced, on
the other hand, who would
make compliance judgments?
The Secretary of Education? A court?
Some other elected or appointed official?
Would religious school curricula —
including religious instruction itself —
be subject to periodic state administra-
tive review for compliance with the anti-
hatred stricture?

Whoever might administer such a
stricture, he, she or it would be in the
unenviable position of monitoring and
negotiating with religious schools over
the content of their religious instruction,
or even more uncomfortable, making a
judgment that certain schools' religious
teaching made them ineligible for con-
tinued support with the voucher pro-
gram's funds. Religious schools would
have to consider this prospect as well, in
determining whether to participate in a
voucher program, unless the program
simply allowed participating schools to
use public funds to promote even the
most virulently anti-Christian, anti-
Semitic or anti-Muslim teachings.

A similar curricular problem arises
even in the absence of a voucher pro-
gram, but is certainly suggested by
Cleveland's requirement that participat-
ing schools satisfy "state educational
standards." We continue to see bitter
controversy over the curricular treatment
of the subject of evolution, and the
Supreme Court has even intervened to

prohibit states from legislating to require
the teaching of creationism where evolu-
tion is taught." If participating schools in
a voucher program must satisfy "state
educational standards," will there not be
greater regulatory pressure to dictate the
content of religious school curricula, on
the subject of evolution or otherwise?

Again, will greater public funding carry
with it greater public demand for a role in
determining the content of instruction at
participating schools? Should religious
schools consider this possibility before
aggressively seeking the bait of state
funding through a voucher program?

"Public money

devoted to payment

of religious costs . . .

brings the quest

For more."

RELIGIOUS COMPETITION ISSUES

If a Delaware program were to allow
state-funded vouchers to be applied to
religious school tuition, it is almost
inevitable that religious schools and
communities will weigh into the political
arena in order to maximize the benefit
to them of any voucher program.
Perhaps they all will get along. As Justice
Breyer warned, however, "Why will [the
religious schools] not become con-
cerned about, and seek to influence, the
criteria used to channel this money to
religious schools?'"2

If the First Amendment, as interpret-
ed in Zelmcm, does not itself spare us
from such entanglement of church and
state, at the very least our political bod-
ies, not to mention our religious com-
munities, ought to have such concerns
clearly in mind in deliberating about the
virtues of a voucher system.

REMAINING CONSTITUTIONAL
ISSUES

Although Zelman may have disposed
of any absolute federal constitutional
prohibition against indirect public fund-
ing of religious schools through a
voucher program, there are plenty of
issues under state constitutional provi-
sions that must yet. be resolved.13 While

Delaware was not one of the States that
adopted constitutional provisions (so-
called "Blaine amendments") aimed par-
ticularly at prohibiting public funding for
sectarian (particularly Roman Catholic)
schools,'4 Article I, Section 1 of
Delaware's Constitution does contain a
provision — dating back to the
Declaration of Rights and Fundamental
Rules of the Delaware State enacted
September 11, 1776, and for which the
First Amendment of the United States
Constitution has no counterpart — that
"no man shall or ought to be compelled
. . . to contribute to the erection or sup-

port of any place of worship, or
to the maintenance of any min-
istry, against his own free will and
consent. . . ,"15

hi light of the narrow majority
that decided Zelman, one can be
confident that a challenge to a
voucher program in Delaware
would focus significantly on that
provision, Delaware's own con-
stitutional separation of church
and state.

CONCLUSION

In his dissent in Zelman,
Justice Breyer quoted a predecessor,
Justice Rutiedge, in warning about the
dangers of public funding of private reli-
gious education:

Public money devoted to pay-
ment of religious costs, educa-
tional or other, brings the quest
for more. It brings too the strug-
gle of sect against sect for the
larger share or for any. Here one
[religious sect] by numbers [of
adherents] alone will benefit
most, there another. This is pre-
cisely the history of societies
which have had an established
religion and dissident groups.16

Before we embark in Delaware upon a
program for providing such funding, let
all of us pause and evaluate the risks
against which Justice Rutiedge warned,
and the real complexities we will face,
before we too readily accept any such
program. •

FOOTNOTES
1. 2002 U.S. LEXIS 4885, 70 U.S.L.W. 4683
(June 27, 2002) (hereafter "Zelman").
2. Many readers will recall the 1992 debate in
this publication on the subject of school vouch-
ers between former Governor Pierre S. duPont
IV and David A. Drexler. Delaware Lawyer vol.
10, no. 3, at 27-36. At that time Governor
duPont had recently proposed a voucher system
in which parents not electing a public school
would get a $2,150 voucher for tuition at an
"accredited" private school. In a thoughtful nod
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to die First Amendment, Governor duPont
would have limited the voucher to $1,935 if
applied at a religious school, "to avoid the con-
stitutional problems of paying for die religious
part of the curriculum of sectarian schools widi
tax dollars." Drexler, on die odier hand, predict-
ed that a voucher program would merely "pro-
vide private schooling opportunities to a compar-
atively few additional students, while diverting
significant public resources from the public
schools." For a more recent discussion of similar
concerns, see Chipman L. Flowers, Jr., discussion
"The Reformation of Public Education - Are
School Vouchers the Answer?," In Re:, vol. 25,
no. 9 (April 2002).
3. Zelman, 2002 U.S. LEXIS 4885 at *9-10.
4. Id. at * 109-109 (Souter, J., dissenting).
5. Id. at *22.
6. Id. at *130.
7. Id. at *9-10.
8. Id.
9. Id. at *123, n.24 (See, e.g., Christian New
Testament (2 Corindiians 6:14) (King James
Version) ("Be ye not unequally yoked together
widi unbelievers: for what fellowship hath right-
eousness widi unrighteousness? and what com-
munion hadi light with darkness?"); The Book of
Mormon (2 Nephi 9:24) ("And if they will not
repent and believe in his name, and be baptized in
his name, and endure to die end, diey must be
damned; for die Lord God, die Holy One of
Israel, has spoken it"); Pentateuch (Deut. 29:18)
(The New Jewish Publication Society
Translation) (for one who converts to anodier
faidi, "die LORD will never forgive him; rather
will die LORD'S anger and passion rage against
diat man, till every sanction recorded in diis book
comes down upon him, and die LORD blots out
his name from under heaven"); The Koran 334
(The Cow Ch. 2:1) (N. Dawood transl. 4th rev.
ed. 1974) ("As for the unbelievers, whether you
forewarn them or not, they will not have faidi.
Allah has set a seal upon their hearts and ears;
dieir sight is dimmed and a grievous punishment
awaits diem").

10. 2 Corindiians 6:14 (King James Version).
11. Edwards v. Aguillard, 482 U.S. 578 (1987).
12. Zelman, 2002 U.S. LEXIS 4885 at *141.
13. The Delaware Constitution of 1897 may
extend protections of individual rights beyond die
protection afforded under the Bill of Rights of die
United States Constitution. See Harris v. State,
A.2d _ , 2002 Del. LEXIS 395 at *10 (June 13,
2002), citing Jones v. State, 745 A.2d 856, 863
(Del. 1999).
14. See Laurie Goodstein, "In States, Hurdles
Loom," Nav Tork Times, sec. 4, p.3 (June 30,
2002).
15. The full text of Article I, Section 1 is:
§1. Freedom of religion.
Section 1. Although it is die duty of all men fre-
quendy to assemble together for the public wor-
ship of Almighty God; and piety and morality, on
which the prosperity of communities depends, are
diereby promoted; yet no man shall or ought to
be compelled to attend any religious worship, to
contribute to the erection or support of any place
of worship, or to die maintenance of any ministry,
against his own free will and consent; and no
power shall or ought to be vested in or assumed
by any magistrate that shall in any case interfere
with, or in any manner control the rights of con-
science, in die free exercise of religious worship,
nor a preference given by law to any religious soci-
eties, denominations, or modes of worship.
See also THE DELAWARE CONSTITUTION
OF 1897: THE FIRST HUNDRED YEARS
(Delaware State Bar Association 1997) at 173,
285.

16. Zelman, 2002 U.S. LEXIS 4885 at *139-
140, citing Everson v. Board of Ed. ofEwing, 330
U.S. 1, 53-54 (1947) (dissenting opinion).
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THE PACE OE PROGRESS
IN DELAWARE:

THE JURY IS STILL OUT

o?l
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n June 2002, the
Metropolitan Wilming-
ton Urban League
(MWUL) was pleased to
release The Pace of
Progress, the first com-
prehensive report con-
cerning the state of peo-
ple of color in Delaware.

The report was completed by
legal scholar Professor Leland
Ware, the Louis L. Redding
Chair for the Study of Law &
Public Policy at the University
of Delaware; Professor Ware's
assistant and doctoral candidate
David Rudder; and Associate
Professor in the Political Science Department Dr. Ted Davis.
Two years ago, it was the goal of the MWUL to complete this
work so that the entire community would have a baseline
analysis of how far people of color have come toward the
Delaware mainstream, and perhaps more importantly, how
much real work is left to do. In the authors' own words,
"While there have been considerable gains made by Delaware
African-Americans and Hispanics in the decades following the
enactment of the federal civil rights laws of the 1960s, ves-
tiges of de jure segregation still impose substantial barriers to
equity" (pp. 131, 132). Indeed, the jury is still out on racial
balance and equality of opportunity in Delaware and in out-
country.

THE ELEMENTS OF EXAMINATION

This report examines the economic, educational, and social
status of Delaware's African-American and Hispanic resi-
dents. Part I contains an examination of Delaware's history of

,.\

•?
- * . ; •

_J

racial discrimination in housing,
education, and employment. It
begins with an analysis of the
post-Reconstruction era, when
the system of racial segregation
was established and concludes
with a discussion of the 1960s,
when federal Civil Rights legis-
lation outlawed state-sponsored
racial subordination.

The next part compares Af-
rican-Americans and Hispanics
to Delaware's white population
in selected categories. These in-
clude average household in-
comes, levels of educational at-
tainment, employment,, and rates

of homeownership. The report also examines the extent to
which minority-owned business enterprises participate in the
state's economy and compares the involvement of whites and
minorities in the criminal justice system, focusing on arrest
records for various criminal offenses.

The commentary also includes a historical analysis of
Delaware's Hispanic population, the fastest-growing group in
the state. The report concludes with a regional analysis, which
compares Delaware to other states in the mid-Atlantic region,
using the same units of measure that were employed in the
intrastate comparisons. Our analysis shows that during the
decades following the enactment of the Civil Rights legisla-
tion of the 1960s, African-Americans and other minorities
have made considerable progress towards achieving racial
equality.

Despite the advances, however, much remains to be done
before the disparities, which can be attributed to Delaware's
history and legacy of racial subordination, will be eliminated.
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SELECTED FINDINGS

During the era of state-sponsored
segregation, African-Americans and
Hispanics were excluded from all but
the lowest paying and least desirable
occupations. They were forced to
attend separate and unequal schools.
Their residential options were limited to
segregated neighborhoods in which the
principal features were dilapidated, sub-
standard, and overcrowded housing.
The Civil Rights legislation of the
1960s outlawed dejure segregation but
these laws did not eliminate the dispari-
ties caused by decades of discrimination
and subordination.

Currently, Delaware's Afri-
can-American and Hispanic
residents earn, on average, 60
cents for each dollar earned by
the average white family.
Blacks and Hispanics are
under-represented in profes-
sional and upper-level man-
agement positions and over-
represented in the lowest pay-
ing and least desirable occupa-
tions. Despite significant ad-
vances over the last forty years,
the average levels of educational attain-
ment for minorities in Delaware lags far
below the average for whites.

It is important to recall that Delaware
was one of die five jurisdictions in-
volved in the Supreme Court's 1954
decision in Brown v. Board of Educa-
tion, which declared segregation in pub-
lic schools unconstitutional. Like many
other states, Delaware engaged in years
of dilatory tactics and did not begin to
make serious efforts to desegregate its
public schools until the late 1970s. The
school districts in New Castle County
were not released from federal court
supervision until 1995. This means,
among other tilings, tiiat every African-
American in Delaware's workforce, who
attended New Casde County schools,
was educated in circumstances in which
the vestiges of segregation and discrim-
ination remained.

African-American and Hispanic stu-
dents score well below the state average
on the mandatory student achievement
examinations that were introduced in
1998. Nearly 40 percent of the state's
African-American and Hispanic stu-
dents did not secure passing scores on
examinations administered pursuant to
the new testing program.

This will have a devastating affect on
die academic careers of this group of
students. Students who do not receive

passing scores cannot be promoted to
the next grade level. Those who perse-
vere and manage to fulfill all odier state
and local requirements will only be eli-
gible to receive a "Basic" high school
diploma, the lowest of the three levels
established under Delaware's high-
stakes testing regime. African-American
and Hispanic students are also dispro-
portionately placed in programs for stu-
dents with learning disabilities.

The rate of home ownership for
African-Americans is twenty percent
lower than the level of white ownership.
Even when family incomes are essen-
tially die same, the level of African-

emotional plea

for what we know to

toe Fair and equitable

is simply no

longer enough.

American home-ownership is signifi-
candy lower than that of similarly situat-
ed whites.

Over die last decade, many localities
in the state have become more residen-
tially integrated, yet there are many
communities in Delaware that are
becoming far more segregated, especial-
ly widiin the City of Wilmington. One
of the most segregated neighborhoods
sits in the shadow of die state capitol in
Dover. "Hypersegregation" — extreme
racial isolation in inner city areas — is
one of the most significant barriers to
progress toward racial equality.

Delaware's minority-owned business
enterprises are under-represented in
every classification except the service
industry, and they are virtually absent
from banking and financial services,
the fastest-growing sectors in the state's
economy. African-Americans and His-
panics are over-represented in die state's
criminal justice system. Their rates of
arrest and incarceration far exceed those
of similarly situated whites.

African-Americans and Hispanics col-
lectively represent one-fourth of Del-
aware's population. Twenty percent of
the state's inhabitants are African-
Americans; Hispanics constitute the
remaining five percent. Forty years ago,
blacks were a mere thirteen percent of
die state's population, and Hispanics

were not among the groups identified
on census forms. Delaware's African-
American population has grown sub-
stantially, but over the last decade, the
rate at which the Hispanic population
has increased exceeds that of any other
group. This trend indicates that the
African-American population will con-
tinue to grow and Hispanics are likely to
constitute a much larger proportion of
the state's population.

CONCLUSION

The Pace of Progress is one example
of the work of the Metropolitan
Wilmington Urban League. While

we are rooted in the history of
the civil rights movement in
Delaware and throughout our
country, we know too that in
many aspects, the rules of
engagement have changed. An
emotional plea for what we
know to be fair and equitable
is no longer enough. In the
face of cheers for the success of
the civil rights movement, our
report reveals that disparities
still remain and in some cases

— even widi the rise of a significant
black middle class — such disparities
have widened.

In Gunnar Myrdal's American Dil-
emma (1944), he suggested that
America's treatment of the Negro was
inconsistent with the precepts it
espoused in its most seminal documents
including the Constitution and the Bill
of Rights. The face of the Negro has
expanded to include growing Hispanic
and Asian populations and such treat-
ment of all of these groups, while better,
has not yet found the common ground
that our collective declarations of
democracy and freedom suggest.
Indeed, that "[a]ll men [and women]
are created equal and endowed by their
creator widi certain inalienable rights . . . "

To find that common ground, we
must work at it consistently and widi
each other. Purchase The Pace of Progress
and join the Urban League movement.
Together we can make more dian a ver-
bal difference. •

The Pace of Progress can be purchased
dirough the MWUL for $22.00. Please call
(302) 622-4300 to place your order. To join
the Urban League movement, visit the
MWUL website at www.mwul.org for more
information.
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REDLINING LEARNERS:
DELAWARE'S NEIGHBORHOOD

SCHOOLS ACT
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he year 2002 marks the 50th anniversary of a mile-
stone in the efforts to desegregate public schools in
Delaware. In 1952, civil rights lawyer Louis L.
Redding prevailed in Bulah v. Gebhart and Belton v.
Gebbart, the cases that compelled the desegrega-
tion of two school districts in New Castle County,
Delaware.' Two years later, these proceedings were
among the five consolidated cases that are collec-
tively remembered as Brown v. Board of Education*
the decision that held that segregation in public

education violated the Fourteenth Amendment. Because the
court in Brown ordered that desegregation proceed with "all
deliberate speed,"3 it is likely that the civil rights lawyers
expected that the process would take some time to com-
plete. It is doubtful, however, that anyone anticipated in
1954 that the desegregation controversy would remain
unresolved, nearly fifty years later.

After Brown was decided in 1954, the southern states
embarked on a campaign of "massive resistance" in which
they directly flouted the Supreme Court's mandate or
engaged in endless foot dragging and other dilatory tactics.4

Serious efforts to desegregate southern schools did not com-
mence until the late 1960s, when the Supreme Court aban-
doned the "deliberate speed" approach and imposed on
school districts an affirmative duty to eliminate all vestiges of

segregation "root and branch."5

In Delaware the first large scale efforts to integrate New
Castle County's schools began in the mid-1970s when a
federal court in Evans v. Buchanan reconfigured the school
districts and ordered busing to achieve racial balance within
individual schools.6 After years of court supervised desegre-
gation efforts, in 1996 a federal trial court in Delaware held
that the school districts in New Castle County had achieved
"unitary status" and could be released from federal court
supervision. This ruling was affirmed by a divided vote in
the Court of Appeals for the Third Circuit.7

In 2000, the Delaware legislature enacted a neighbor-
hood schools law,8 which requires the assignment of stu-
dents to schools closest to their homes without regard to
how this might affect the racial composition of student pop-
ulations. If the geographic restrictions imposed by this law
are implemented literally, they will resegregate the schools in
Wilmington. There are high levels of residential segregation
in the city and 90 percent of the city's public school students
are African-Americans and Latinos.

Title VI of the Civil Rights Act of 1964 prohibits recipi-
ents of federal financial assistance from engaging in racially
discriminatory activities. To establish a violation of the Civil
Rights Act of 1964, Title VI, a plaintiff is required to prove
that state officials acted with discriminatory intent.
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However, U.S. Department of Edu-
cation regulations implementing Title
VI only require proof of a discrimi-
natory effect.9 Proof of discriminatory
intent is not required.

As the discussion in the following
sections of this article demonstrates,
whatever the actual intent of the legis-
lature may have been, the Neighbor-
hood Schools Act violates federal law.
The state neighborhood schools law
will, at minimum, have a discriminato-
ry effect on black and Latino students.

When the unitary status order was
entered in Coalition to Save Our
Children v. State Bd. of Education, the
ruling was predicated on a
court-ordered reconfigu-
ration of the school dis-
tricts in New Casde Coun-
ty that divided Wilming-
ton among four separate
districts and established
racially balanced student
populations in individual
schools. The Neighbor-
hood Schools Act red-
lines'" educational oppor-
tunities: it will dismantle
the desegregation that the
court endorsed in Coali-
tion to Save Our Children
and impose an attendance
scheme that will compel
segregated schools in Wil-
mington.

It does not matter that the stated
purpose of the Neighborhood Schools
Act is race neutral. When the inevitable
complaint is filed with the U.S.
Department of Education, the result
will be a finding that the Neigh-
borhood Schools Act is unlawful. The
disparate impact that the law will have
on minority students is enough to
establish impermissible discrimination
under the regulations implementing
Title VI.

THE EFFORTS TO DESEGREGATE
DELAWARE SCHOOLS: THE NEW
CASTLE COUNTY LITIGATION

The Neighborhood Schools Act was
not written on a clean slate. It is impor-
tant to consider the long and difficult
history of school desegregation in
Delaware. In 1952, Delaware Civil
Rights lawyer Louis L. Redding filed
two separate lawsuits seeking to deseg-
regate schools in New Castle County,
Delaware. In Belton v. Gebhardt and
Bulah v. Gebhardt, the plaintiffs

claimed that the schools maintained for
black students in two separate districts
were not equal to those reserved for
whites."

While the Delaware cases were pend-
ing, NAACP lawyers filed similar suits
in Kansas, South Carolina, Virginia,
and the District of Columbia. All of the
cases were eventually consolidated and
argued in the U.S. Supreme Court. In
1954, the Supreme Court held in
Brown v. Board of Education that segre-
gation is inherendy discriminatory and a
violation of the Equal Protection Clause
of the Constitution.

When the inevitable

complaint is Filed with the

U.S. Department of

Education, the result will

t>e a finding that the

Neighborhood Schools

Act is unlawful.

The southern states reacted to
Brown with extreme hostility. They
developed a strategy that became
known as "massive resistance." For
years, most of the affected jurisdictions
directly flouted the Brown decision or
engaged in tactics that delayed the
desegregation process. Delaware was
among those that engaged in dilatory
tactics. In 1968, the Delaware state
legislature enacted the Educational
Advancement Act. The law prohibited
any school district with a population of
12,000 or more students to consoli-
date with other school districts. This
prevented the Wilmington school dis-
trict, which by then had an increasing-
ly black student population, from con-
solidating with other districts.

In 1970, a group of African-Ameri-
can parents reactivated litigation in the
United States District Court in
Delaware claiming, among other
things, that the Educational Ad-
vancement Act violated Delaware's
duty to disestablish racially-identifiable
schools because it prevented Wil-

mington from merging with other dis-
tricts. The three-judge panel ruled that
the Educational Improvement Act
played a significant role in maintaining
segregation in Wilmington and subur-
ban New Castle County schools. The
U.S. Supreme Court ultimately af-
firmed this ruling.12

In 1975, the court in Evans v.
Buchanan ordered that the 11 school
districts in New Castle County be
desegregated and reorganized into a
single district.'3 In 1981, an order was
issued permitting four separate districts
to replace the single district that was
previously established.14 The City of

Wilmington was divided
among four districts that
included areas in subur-
ban New Castle County.
Students were bused with-
in the reconfigured dis-
tricts to achieve racial bal-
ance in individual schools.

In the early 1990s
there was a dramatic shift
in the Supreme Court's
approach to school deseg-
regation litigation; one
that signaled the begin-
ning of the end of court-
supervised desegregation
efforts. In Dow ell v. School
Board of Oklahoma City
and Freeman v. Pitts K the

Supreme Court relaxed the standard
for achieving "unitary status"; the cir-
cumstances under which federal court
supervision of the desegregation
process would not be required.

The court found in Dowell and
Freeman that instead of an affirmative
duty to eliminate all vestiges of segre-
gation "root and branch," states only
had an affirmative duty to eliminate the
vestiges of segregation to the "extent
practicable." If single race schools per-
sisted as a result of "external factors"
such as segregated housing patterns,
such conditions would not prevent a
unitary status finding.

In 1996, applying this relaxed stan-
dard, the United States Court of
Appeals for the Third Circuit affirmed
a trial court ruling that the school dis-
tricts in New Castle County had
achieved unitary status and were to be
released from federal court supervi-
sion.16 The racial balance within New
Castle County's school districts and in
individual schools was an essential
predicate to the court's decision.
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THE NEIGHBORHOOD SCHOOLS

ACT VIOLATES FEDERAL

REGULATIONS IMPLEMENTING

TITLE VI OF THE CIVIL RIGHTS ACT

In 2000, the Delaware legislature
enacted the Neighborhood Schools
Act, which requires every school dis-
trict in the state to assign students to
schools closest to their residences. If
this legislation is implemented solely
on the basis of geography, it is
inevitable that the students residing in
Wilmington will attend racially segre-
gated schools. Ninety percent of the
city's students are African-Americans
or Latinos and high levels of residential
segregation persist in Wil-
mington. Title VI of the
Civil Rights Act of 1964
provides that "no person
in the United States shall,
on the ground of race,
color, or national origin,
be excluded from partici-
pation in, be denied the
benefits of, or be subject-
ed to discrimination un-
der any program or activ-
ity receiving federal finan-
cial assistance."17

Although Title VI bars
only intentional discrimi-
nation, the regulations
promulgated pursuant to
the statute expressly prohibit actions
that have a disparate impact on groups
protected by the law, even when those
actions are not intentionally discrimi-
natory. The Supreme Court has consis-
tently affirmed the validity of these reg-
ulations.18

The Department of Education's
Title VI regulations at 34 C.F.R. sec-
tion 100.3(b)(2) state that:

[a] recipient, in determining the
types of services, financial aid, or
other benefits, or facilities which
will be provided under any such
program, or the class of individ-
uals to whom, or the situations
in which, such services, financial
aid, other benefits, or facilities
will be provided under any such
program, or the class of individ-
uals to be afforded an opportu-
nity to participate in any such
program, may not, directly or
through contractual or other
arrangements, utilize criteria
or methods of administration
which have the effect of subject-
ing individuals to discrimination

because of their race, color, or
national origin, or have the effect
of defeating or substantially
impairing accomplishment of the
objectives of the program as
respect individuals of a particular
race, color, or national origin.19

To establish liability under the
Department of Education's disparate
impact regulations, a plaintiff must
demonstrate that a facially neutral prac-
tice has a disproportionate impact on a
group protected by Title VI. If the
plaintiff demonstrates a disparate im-
pact, the defendant must prove that the
challenged practice is supported by a
"substantial legitimate justification."20

Researchers have consis-

tently found that students

in many urban schools are

subjected to substandard

and deteriorating

facilities, racial isolation

and concentrated poverty.

A defendant attempting to meet the
"substantial legitimate justification"
burden must demonstrate, by a prepon-
derance of evidence, the "educational
necessity" of their practices, that is, to
show that the challenged practices
"bear a manifest demonstrable relation-
ship to classroom education."21 As one
court explained, the defendant must
prove that "the requirement which
caused the disproportionate impact was
required by educational necessity," i.e.,
that "any given requirement has a man-
ifest relationship to the education in
question."22 If the defendant sustains
this rebuttal burden, the plaintiff can
still prevail if it can be shown that there
is an equally effective alternative prac-
tice that would not cause an adverse
impact.

The Neighborhood Schools Act will
have an adverse impact on minority
students who reside in the city of
Wilmington. Ninety-one percent of
the city's public schools students are
African-Americans and Latinos. Seven-
ty-five percent of them are eligible for

free or reduced priced lunches.23 If they
are assigned to schools solely on the
basis of geographic proximity, it is
inevitable that these students will be
concentrated in racially segregated,
high poverty schools.

Researchers have consistently found
that students in racially isolated, high-
poverty urban schools are subjected to
conditions that suburban children are
not compelled to endure. These typi-
cally include substandard and deterio-
rating facilities, racial isolation, and
concentrated poverty.24

Compared to other areas of the state,
Wilmington has, on average, double the
number of students from low-income

families, three times the
state average of students
with limited English profi-
ciency and double the per-
centage of students with
special needs.25 White stu-
dents in suburban areas
will not be segregated.

There is no "education-
al necessity" that would
support the geographic
restrictions imposed by
the Neighborhood Schools
Act. It has not been shown
that decreasing the com-
muting distance to a par-
ticular school will en-
hance classroom instruc-

tion. Even if there were a legitimate
educational justification, there are other
ways in which the proximity goal could
be addressed without inflicting the harm
that Wilmington students will suffer
under the Neighborhood Schools Act.
The legislature could have, for example,
allowed school districts to consider stu-
dent body diversity in making student
assignments.

THE IMPACT OF RESIDENTIAL

SEGREGATION ON SCHOOL

ATTENDANCE ASSIGNMENTS

In the late 1970s, the three-judge
panel in Evans v. Buchanan officially
noted the history of racially discrimina-
tory housing practices in New Castle
County. In Evans, the court found,
among other things, that "racial dis-
crimination in the sale or rental of pri-
vate housing in New Castle County
was widespread, was tolerated or
encouraged by the real estate industry,
and was sanctioned by state officials."
The court found that racially restrictive
covenants continued to be recorded in
deeds until 1973. It also held that the
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segregated housing patterns are still
prevalent in the City of Wilmington.
The high levels of residential segrega-
tion are well documented and obvious
to the most casual observer. In 2000, a
study was conducted by the Center for
Community Development and Family
Policy at the University of Delaware.27

The study measured segregation in
New Castle County, Delaware, from
1970 to 1990.

The researcher utilized a methodol-
ogy developed by social scientists
known as a "dissimilarity index."
Dissimilarity studies compare the spa-
tial distribution of different groups,
and are sometimes referred to as
"measures of unevenness." The index
uses census tracts as the units of meas-
ure. The index can range from 0 to 1.
It compares the distribution, within a
given area, of any two groups (in this
case blacks and whites). To reflect
complete integration, the distribution
in a given census tract should reflect an
even distribution of whites and blacks
relative to their proportion within the
entire area.

The index of dissimilarity indicates
the level of unevenness in the distribu-
tion of groups in a given area, i.e., the
percentage of members of a particular
racial group that would have to move
to another census tract to achieve an
even distribution of each group in pro-
portion to their representation in the
general population. If the percentage
of blacks and whites were the same in
each census tract in an entire area, this
would reflect complete integration,
and the index would equal 0. On the
other hand, if blacks and whites live in
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THE NEIGHBORHOOD SCHOOI

ACT VIOLATES FEDERAL

REGULATIONS IMPLEMENTINC

TITLE VI OF THE CIVIL RIGHT

In 2000, the Delaware legi
enacted the Neighborhood S
Act, which requires every scho
trict in the state to assign studi
schools closest to their residen
this legislation is implemented
on the basis of geography,
inevitable that the students resi<
Wilmington will attend racially
gated schools. Ninety percent
city's students are African-Am
or Latinos and high levels of resi
segregation persist in Wil-
mington. Title VI of the
Civil Rights Act of 1964
provides that "no person
in the United States shall,
on the ground of race,
color, or national origin,
be excluded from partici-
pation in, be denied the
benefits of, or be subject-
ed to discrimination un-
der any program or activ-
ity receiving federal finan-
cial assistance."17

Although Title VI bars
only intentional discrimi-
nation, the regulations
promulgated pursuant to
the statute expressly prohibit actions
that have a disparate impact on groups
protected by the law, even when those
actions are not intentionally discrimi-
natory. The Supreme Court has consis-
tently affirmed the validity of these reg-
ulations.18

The Department of Education's
Title VI regulations at 34 C.F.R. sec-
tion 100.3(b)(2) state that:

[a] recipient, in determining the
types of services, financial aid, or
other benefits, or facilities which
will be provided under any such
program, or the class of individ-
uals to whom, or the situations
in which, such services, financial
aid, other benefits, or facilities
will be provided under any such
program, or the class of individ-
uals to be afforded an opportu-
nity to participate in any such
program, may not, directly or
through contractual or other
arrangements, utilize criteria
or methods of administration
which have the effect of subject-
ing individuals to discrimination

Conestoga is committed to assisting its agents and
Approved Attorneys in ways which will allow them

to grow and prosper. We provide the personal
attention you deserve from underwriting support to

marketing and media development.

Find out what we can do for you...

tently found that students

in many urban schools are

subjected to substandard

and deteriorating

Facilities, racial isolation

and concentrated poverty.

A defendant attempting to meet the
"substantial legitimate justification"
burden must demonstrate, by a prepon-
derance of evidence, the "educational
necessity" of their practices, that is, to
show that the challenged practices
"bear a manifest demonstrable relation-
ship to classroom education."21 As one
court explained, the defendant must
prove that "the requirement which
caused the disproportionate impact was
required by educational necessity," i.e.,
that "any given requirement has a man-
ifest relationship to the education in
question."22 If the defendant sustains
this rebuttal burden, the plaintiff can
still prevail if it can be shown that there
is an equally effective alternative prac-
tice that would not cause an adverse
impact.

The Neighborhood Schools Act will
have an adverse impact on minority
students who reside in the city of
Wilmington. Ninety-one percent of
the city's public schools students are
African-Americans and Latinos. Seven-
ty-five percent of diem are eligible for

centage of students with
special needs.25 White stu-
dents in suburban areas
will not be segregated.

There is no "education-
al necessity" that would
support the geographic
restrictions imposed by
the Neighborhood Schools
Act. It has not been shown
that decreasing the com-
muting distance to a par-
ticular school will en-
hance classroom instruc-

tion. Even if diere were a legitimate
educational justification, there are other
ways in which the proximity goal could
be addressed without inflicting the harm
that Wilmington students will suffer
under die Neighborhood Schools Act.
The legislature could have, for example,
allowed school districts to consider stu-
dent body diversity in making student
assignments.

THE IMPACT OF RESIDENTIAL

SEGREGATION ON SCHOOL

ATTENDANCE ASSIGNMENTS

In the late 1970s, the three-judge
panel in Evans v. Buchanan officially
noted the history of racially discrimina-
tory housing practices in New Castle
County. In Evans, the court found,
among other things, that "racial dis-
crimination in the sale or rental of pri-
vate housing in New Castle County
was widespread, was tolerated or
encouraged by the real estate industry,
and was sanctioned by state officials."
The court found that racially restrictive
covenants continued to be recorded in
deeds until 1973. It also held that the

16 FALL 2002



"pervasiveness of housing discrimina-
tion in the New Castle County real
estate industry is demonstrated by the
Multi-List established by the Greater
Wilmington Board of Realtors in April,
1965. The Multi-List designated as
'open' those listings where the owner
was willing to sell to a minority
buyer."26

The court noted further that dis-
criminatory public housing policies
contributed to the concentration of
minority residents in Wilmington. The
court's finding of "pervasive discrimi-
nation" in the New Castle County
housing market was critical to the deci-
sion to impose a countywide, inter-dis-
trict remedy in the school desegrega-
tion litigation.

While there has been progress
toward equal housing opportunities,
segregated housing patterns are still
prevalent in the City of Wilmington.
The high levels of residential segrega-
tion are well documented and obvious
to the most casual observer. In 2000, a
study was conducted by the Center for
Community Development and Family
Policy at the University of Delaware.27

The study measured segregation in
New Castle County, Delaware, from
1970 to 1990.

The researcher utilized a methodol-
ogy developed by social scientists
known as a "dissimilarity index."
Dissimilarity studies compare the spa-
tial distribution of different groups,
and are sometimes referred to as
"measures of unevenness." The index
uses census tracts as the units of meas-
ure. The index can range from 0 to 1.
It compares the distribution, within a
given area, of any two groups (in this
case blacks and whites). To reflect
complete integration, the distribution
in a given census tract should reflect an
even distribution of whites and blacks
relative to their proportion within the
entire area.

The index of dissimilarity indicates
the level of unevenness in the distribu-
tion of groups in a given area, i.e., the
percentage of members of a particular
racial group that would have to move
to another census tract to achieve an
even distribution of each group in pro-
portion to their representation in the
general population. If the percentage
of blacks and whites were the same in
each census tract in an entire area, this
would reflect complete integration,
and the index would equal 0. On the
other hand, if blacks and whites live in
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entirely separate areas, this would be
complete segregation and the disparity
index would equal 1.00. Communities
are considered integrated when the dis-
similarity index is lower than .33, mod-
erately segregated when the index is
between .33 and .66, and highly segre-
gated when the index is above .66.

In conducting the analysis of segre-
gation in New Castle County, the
researcher used census tracts as the rel-
evant spatial unit. Each tract contains
roughly 4,000 residents. The years
1970 through 1990 were selected as
the period of analysis. A review of the
dissimilarity indices from 1970, 1980,
and 1990, reveals some improvement
in black-white segregation
in New Castle County but
not within the City of
Wilmington. The county
is comprised of roughly
134 census tracts. The
county's index of dissimi-
larity gradually improved
from .7349 in 1970, to
.5544 in 1990. This
means that 55.44 percent
of blacks in New Castle
County would have to
move to achieve an even
distribution of blacks and
whites among neighbor-
hoods in the county. This
reflects high levels of seg-
regation within the county.

There were some noteworthy find-
ings when the City of Wilmington was
compared to the rest of New Castle
County. The dissimilarity index
between blacks and whites in the City
of Wilmington decreased from .6016
in 1970 to .5349 in 1990. The dissim-
ilarity index for suburban areas of New
Castle County fell dramatically from
1970 to 1990, showing a decline from
.6578 to .3888. As previously indicat-
ed, an area with a dissimilarity rating of
.33 or below is considered integrated.

The Wilmington News Journal pre-
pared a separate dissimilarity study in
2001.2S Unlike the University of
Delaware study, which relied on 1990
census data, the News Journal re-
searchers relied on the 2000 census.
The researchers concluded that the
state, as a whole, is becoming more
integrated. About 65 percent of the
Delaware's residents now reside in
neighborhoods that are considered
integrated; whereas, in 1990 only
about 35 percent of the population
lived in such neighborhoods. However,

many localities within the state remain
almost entirely white or black.

According to the News Journal, more
than a third of Delaware's population
lives in highly segregated census tracts.
The City of Wilmington is actually
becoming more segregated; the African-
American population grew from 37,446
in 1990 to 41,646 in 2000. The city's
white population declined from 30,134
to 25,811 during the same period.
Other New Castle County communities
such as Pike Creek, Hockessin, and the
Delaware Route 52 corridor are almost
exclusively white.

Contrary to the assumptions of
many,29 residential segregation is not

Discrimination, rather than

economics, accounts For

the persistence of

residential segregation.

African-Americans do not

have an unfettered choice

vvhen it comes to housing.

attributable to economic status or pri-
vate choice. Yearly reports produced by
HUD and other monitoring organiza-
tions reflect the same data year after
year. At least one in four minorities
seeking housing can expect to encount-
er some form of discrimination.30

Discrimination, rather than economics,
accounts for the persistence of residen-
tial segregation. African-Americans do
not have an unfettered choice when it
comes to housing; they regularly
receive treatment that is different and
less favorable than similarly-situated
white home seekers. The racially segre-
gated housing patterns that currently
exist in Wilmington reflect a history
and legacy of discrimination. The geo-
graphic restrictions imposed by the
neighborhood schools law will re-estab-
lish a regime of segregated schools in
Wilmington.

To the extent that the Delaware leg-
islature believed that the Neigh-
borhood Schools Act was justified by
the holding in Freeman v. Pitts,31 its
reliance was misplaced. Freeman
addressed the standard for determining

"unitary status"; i.e., when the vestiges
of segregation have been eliminated to
the point where federal court supervi-
sion of the desegregation process is no
longer required. The Supreme Court
held in Freeman that the existence of
some single-race schools would not
preclude a unitary status finding if the
student populations in such schools
were attributable to residential segre-
gation rather than actions of school
officials. This means that one or two
single-race schools in an otherwise
desegregated system will not prevent
a finding that the vestiges of segrega-
tion have been eliminated to "the ex-
tent practicable."

The circumstances of
Delaware's Neighbor-
hood Schools Act are
entirely different. When
the unitary status order
was entered in Coalition
to Save Our Children, the
Court's finding was
expressly predicated on
the reconfigured school
districts in New Castle
County which divided
Wilmington among four
separate districts and
racially balanced student
populations in individual
schools. The court relied
on extensive testimony

and data reflecting racially balanced
student assignments." Student assign-
ment is the primary factor in the
Green analysis (the factors that courts
use to determine unitary status). The
court in Coalition to Save Our
Children would not have found uni-
tary status if the schools in Wilming-
ton were more than 90 percent black
and Latino.

The Neighborhood Schools Act will
dismantle the desegregation that the
court approved in Coalition to Save
Our Children and impose an atten-
dance scheme that will compel segre-
gated schools. It is one thing to tolerate
the continued existence of one or two
single-race schools attributable to resi-
dential segregation in reaching a uni-
tary status determination. It is quite
another thing for a legislature to enact a
law that dismantles a desegregated
school system and replaces it with a
statutory regime which compels virtual-
ly all of the students in the state's largest
city to attend segregated schools. This
is not permissible under die Depart-
ment of Education's regulations.
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CONCLUSION

The Neighborhood Schools Act is
an unlawful obstacle to the goal of
equal educational opportunities. It
will reinforce racial and economic iso-
lation by disregarding the effects of
residential segregation. Proponents of
neighborhood schools did not consid-
er the legacy of racial segregation that
is reflected in current residential pat-
terns. They erroneously assumed that
families have exercised a choice in
deciding where they reside and, there-
fore, a choice as to which schools their
children will attend. This reasoning
is flawed since African-Americans and
Latinos, particularly those with
lower incomes, do not have the
range of residential choices that
are available to similarly situated
whites. Their choices have always
been constrained by discrimina-
tory practices.

Delaware's Neighborhood Schools
Act will have an effect similar to
the one that prompted the court
to rule against the state nearly ;

thirty years ago in Evans v.
Buchanan. The court's ruling in S
Evans was premised on a state law I
that purported to be race neutral,
but in reality, treated African-
American students in Wilmington r
differently, and less favorably, than
similarly situated whites residing
in other localities. The Neigh-
borhood Schools Act has a similar
effect: the law's attendance limita-
tions will treat Wilmington's
minority students less favorably
than students in other areas in the
state.

Approximately 90 percent of the
students who reside in the Wil-
mington are African-Americans and
Latinos. Since these students will be
restricted to schools solely on the
basis of proximity to their homes, they
will be obligated by a state law
to attend single-race, high poverty
schools. These burdens are not
imposed on white students in other
localities. When the inevitable com-
plaint is filed with the U.S. De-
partment of Education, it will result
in a finding that the geographic
restrictions imposed by the Neigh-
borhood Schools Act are unlawful
because they are "criteria . . . which
have the effect of subjecting individu-
als to discrimination because of their
race." 34 C.F.R. 11.3 [b][2]>
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THE CASE FOR
DRUG TREATMENT: COMMON

SENSE VERSUS INERTIA

With just less than Five percent of

the world's population, the United States has

.23 percent of the world's inmates . . .

These figures set the United States apart From

the rest oF the democratic world . . .

Why should it t>e necessary in the "land of the Free"

to deprive so many citizens oF their liberty?

—Andrew Coyle
! '• :. Director of the International Centre for Prison Studies,

.'.:'. University of London, United Kingdom

uthor's note: While deep in thought pondering what could be worthy of the opportunity to contribute to
Delaware Lawyer, the quiet was disturbed by something flying over die transom and crashing on the floor. It
turned out to be a large envelope with a brief and supporting exhibits, leaving me only the task of editing it down
to meet space limits. I understand that the answering brief is due 60 days from the publication date. I hope some-
one is preparing it. Maybe it will fly over your transom, so be alert.

—Tom Eichler
' . , ' " ' . ' • Executive Coordinator, Stand Up for Wliat's Right and Just
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Reallocation of resources should be made to preventive measures to avoid projected
prison bed demand.

Brief for the Pro Position;
Filed on behalf of all citizens of Delaware.

Opening Statement

At the beginning of a new century, Delaware stands at a public policy crossroad. Today Delaware ranks 12th in the
nation in the rate of imprisonment of its citizens (sentences over one year); while placing only 33rd in the well being
of its children according to the annual 2002 Kids Count report by the Annie E. Casey Foundation (EXHIBIT A).

Unlike the 1990s, when it was possible for the State to finance both new prisons and new classrooms, the return to
more normal economic times is imposing real choices for Delawareans on public policy strategies for public safety
and the welfare of its citizens.

This year the Department of Correction will complete the latest addition to the Baylor Women's Correctional
Institute with completion of a drug treatment unit. Thus will conclude the current wave of construction that began
in the mid-1990s, adding some 2,500 beds to the Delaware prison system, for a new total capacity of 6,589 beds.

The Department, to its credit, has projected past growth rates to the year 2010 and has prepared capital construc-
tion master plans to expand male facilities (2,856 additional beds) and female facilities (440 additional beds) to meet
the forecasted need. This would mean a 50 percent increase in capacity for a state that is already incarcerating pris-
oners at a rate higher than 38 other states.

This expansion cannot be made without sacrificing other important public goals directed at public safety and the
public welfare generally. Now is the time to draw the line - 6,589 beds are enough. Public safety goals can be bet-
ter served pursuing other priority investments in the well-being of our state.

The Case:

A. 6,589 Beds are Enough

Delaware is a "leader" in its commitment to incarceration:

• The United States has the world's highest incarceration rate;

• Within the United States, Delaware's prison rate (incarceration for more than one year) is the
12th highest of the 50 states;

• Delaware has the highest per capita state and local public expenditure for corrections of all
the 50 states;

• Delaware presently has newly built cells for 400 inmates that it cannot afford to open, but
maintains inmates in other overcrowded prisons.

Recently the United States became the nation with the highest incarceration rate in the world. For some time the
Soviet Union, then Russia, was first but the release of political prisoners in Russia put the U.S. in first position. When
comparing to nations with which we like to be compared the picture is even more stark. For example with an incar-
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IN THE DELAWARE COURT OF PUBLIC OPINION

STAND UP FOR WHAT'S RIGHT S JUST ("SURJ"), and
Like-minded groups and citizens,

V.

THE FORCES OF INERTIA

In the matter of competition for limited public resources to achieve public safety, justice, and domestic tran-
quility:

RESOLVED: The Delaware Department of Correction Bureau of Prisons (DoC) is large enough at
6,589 beds with the completion of present expansion; and

Affirmative steps should be taken to avoid implementation of capital expansion plans
that would add 3,296 beds between now and December 31, 2010; and

Reallocation of resources should be made to preventive measures to avoid projected
prison bed demand.

Brief for the Pro Position;
Filed on behalf of all citizens of Delaware.

Opening Statement
At the beginning of a new century, Delaware stands at a public policy crossroad. Today Delaware ranks 12th in the
nation in the rate of imprisonment of its citizens (sentences over one year); while placing only 33rd in the well being
of its children according to the annual 2002 Kids Count report by the Annie E. Casey Foundation (EXHIBIT A).

Unlike the 1990s, when it was possible for the State to finance both new prisons and new classrooms, the return to
more normal economic times is imposing real choices for Delawareans on public policy strategies for public safety
and the welfare of its citizens.

This year the Department of Correction will complete the latest addition to the Baylor Women's Correctional
Institute with completion of a drug treatment unit. Thus will conclude the current wave of construction that began
in the mid-1990s, adding some 2,500 beds to the Delaware prison system, for a new total capacity of 6,589 beds.

The Department, to its credit, has projected past growth rates to the year 2010 and has prepared capital construc-
tion master plans to expand male facilities (2,856 additional beds) and female facilities (440 additional beds) to meet
the forecasted need. This would mean a 50 percent increase in capacity for a state that is already incarcerating pris-
oners at a rate higher than 38 other states.

This expansion cannot be made without sacrificing other important public goals directed at public safety and the
public welfare generally. Now is die time to draw the line - 6,589 beds are enough. Public safety goals can be bet-
ter served pursuing other priority investments in the well-being of our state.

The Case:

A. 6,589 Beds are Enough

Delaware is a "leader" in its commitment to incarceration:

• The United States has die world's highest incarceration rate;

• Within the United States, Delaware's prison rate (incarceration for more than one year) is the
12th highest of die 50 states;

• Delaware has the highest per capita state and local public expenditure for corrections of all
the 50 states;

• Delaware presently has newly built cells for 400 inmates that it cannot afford to open, but
maintains inmates in other overcrowded prisons.

Recently the United States became die nation with the highest incarceration rate in the world. For some time the
Soviet Union, then Russia, was first but the release of political prisoners in Russia put the U.S. in first position. When
comparing to nations with which we like to be compared the picture is even more stark. For example with an incar-
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Detainees
Jail
Prison

236
117

1,148

1,204
1,980
3,751

ceration rate of 110 per 100,000 population in Canada compared widi 699 in die U.S, for every one incarcerated
Canadian, there are more than five incarcerated persons in the United States. (EXHIBIT B: The Sentencing Project,
New Prison Population Figures Show Slowing of Growth But Uncertain Trends).

The Delaware Statistical Analysis Center (DelSAC), the state's agency tracking criminal justice data, reported a
Delaware adult incarcerated population of 6,935 persons as of June 30, 1999 in its most recently published
Correction Incarceration Fact Book (January 2002) (EXHIBIT C).

Delaware's Bureau of Prisons has experienced tremendous growth. The 1999 Delaware Bureau of Prison census,
compared to die 1981 prison census, showed:

1981 1999

(pretrial)
(sentenced to 365 days or less)
(sentenced to 365+ days)

That is a 4 4 4 percent total increase in Delaware's incarcerated population in 18 years. A more frequent yard-
;. stick tiian total incarceration rate is die prison rate, prison being diose sentenced to terms of more tiian one year
: (365 plus one day and longer). The Delaware Statistical Analysis Center put Delaware's prison incarceration rate at

494 per 100,000 giving Delaware a national ranking of 12th, making Delaware a high state in a nation diat leads
• the world (EXHIBIT D, DelSAC June 28, 2001 memo report).

At 12di, Delaware's prison population rate (494) is 15 percent higher than the average of die 50 states (438)
; (EXHIBIT E, Bureau of Justice Statistics, Prison and Jail Inmates at Midyear 2000, March 2001). If Delaware were

at die national average, it would have 524 fewer prison inmates. At an annual cost of $24,500 per inmate, Delaware
is presendy spending more than $12 million annually to maintain its lofty position on prison incarceration. Keep in

i mind that this only includes the prison population (more dian one-year sentence).

| In 1981 Delaware's incarceration rate for prison (offenders serving terms of one year and up) was 208 per 100,000.
According to DelSAC data, in 1999 it reached 494, for a 237 percent increase in twenty years.

This increase is being accompanied by an impressive capital construction program by the DoC to chase its rising cen-
sus. The present construction program diat began in die mid-1990s is nearing completion widi construction of a

\ new drug treatment unit at the Baylor Women's Correctional Institution. When diat is done later diis year, some
', $180 million in capital expansion will have added 2,500 new beds for a design capacity of 6,589 beds system-wide.

; DoC has been prudent in recognizing its responsibilities and has prepared master plans designed to increase this new
capacity by anodier 50 percent by 2010:

— 2,856 additional beds for males;
; — 440 additional beds for females.

] A dramatic increase in the Department of Correction annual operating budget is required to operate die new capac-
] ity. In die 15-year period from State Fiscal Years 1987 to 2002, die operating budget of die Department increased
i 367.9 percent:

!, — $ 49,119,800 FY1987;
— $180,693,500 FY2002.

Ironically, with die present state fiscal downturn, diere are newly constructed cells sufficient to serve 400 inmates
• standing vacant for the want of payroll to hire the correction officers, while other units go overcrowded (EXHIB-

. | IT F: Wilmington News Journal, March 17, 2001, at B l , "Low Pay Leaves Prisons Short-Handed").

I! . In spite of diis, today Delaware's correction system is die most expensive among die 50 states on a per capita basis.
; \ The Bureau of Criminal Justice Statistics February 2002 annual report (EXHIBIT G) on expenditures shows com-
', ] bined per capita state and local expenditures at:

i! —Delaware $257.30;
!! . — National average $162.40.

j I These numbers reflect not only die incarcerated population but also die cost of the probation and parole systems.
;''. . In Delaware last year, tiiere were anodier 20,149 persons on some level of DoC supervision in the community in
.! addition to those incarcerated.

V. • In 1989 die General Assembly passed SB 142 to curb drug trafficking by reducing die drug weights that trigger
mandatory trafficking sentences. For example, die weight of cocaine necessary to trigger a tiiree-year mandatory sen-
tence was reduced from 15 grams to 5 grams. The Statistical Analysis Center published reports on die impact of SB
142 in March of 1991 and again in March 1992. While they documented significant increases in convictions under

, i
i
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the statute, they also found that the new law was not acting as a deterrent. Specifically, if the specter of a three-year ;

sentence as the penalty for simple possession of five grams of cocaine really matters to criminals, the confiscated evi-
dence reviewed by the Medical Examiner should show a shift to smaller amounts beneath the new, lower thresholds.
The 1991 report's finding was that while there was a significant increase in cases (almost double), "(t)he count of :
illicit drugs in each of die weight strata, on average, is not different when a per-post analysis is calculated" (p.l).

To be clear about the dynamics, the Statistical Analysis Center's June 1993 report on mandatory sentences observes: !

Whereas SB 142 was intended to reduce drug trafficking in Delaware through reduced weight [
ranges coupled with existing harsh minimum mandatory terms of imprisonment, the report ;
reflected no reduction in drug trafficking. Drug arrests for possession and trafficking increased ; :

That caused an accompanying increase in detained admissions for drugs, leading to a coincident
increase in prosecutorial/defense/court caseloads. The ultimate effect was increased three-year ;
mandatory sentencing drug trafficking offender demand for DOC beds. (EXHIBIT H at p.18) I.
(emphasis supplied).

This finding is reflected on the national level in a report by the Federal Judicial Center (EXHIBIT I: The \
Consequences of Mandatory Minimum Prison Terms: A Summary of Recent Findings, 1994) which suggests that con- <',
ventional assumptions of deterrence theory may not apply to drug traffickers: \'.

To be deterred, offenders must stop to weigh the costs and benefits, be aware of the penalties, |"
find those penalties intolerable, and have other more attractive options. Even if some potential • -,
offenders are deterred, drug trafficking will not be curtailed if there are other persons willing to !
take the place of convicted offenders. This appears to be true in the profitable drug business. \ .
{Id. a tp . l l ) . !

The report indicates that the federal mandatory sentencing law is not sweeping the kingpins out of the system; only '.
five percent under mandatory drug statutes in FY92 were organizers or leaders of an extensive drug operation, over ;
85 percent were low-level offenders who are easily replaced. The Judicial Center's report makes die case that manda- '•
tory sentencing laws actually get in the way of truth-in-sentencing guidelines which can offer a more effective sen- :
tencing strategy. ; \

The Case: ;

B. Other Alternative Policies Are More Promising j

Alternative strategy: ;

* Attack recidivism rate of 57%; ;

* Prevent present "drift" into justice system by closing community-based treatment gaps for •
drug/alcohol, mental health services; •.

* Reduce pre-trial detention bed requirements through speedy trial initiatives; •

* Get non-violent offenders out of prison; j

* End present sentencing policy inconsistencies between mandatory sentences and truth-in- • •
sentencing philosophies in favor of truth-in-sentencing policy. [.

f ;

[ .
Lowering Recidivism: When Do We Start In Earnest? j ' ,

The last published recidivism rate for adult corrections shows that 57 percent of inmates serving a prison sentence I"
(over one year) are back serving another prison sentence within five years (EXHIBIT J: DelSAC, March 1999). At \
the same time, we know that eight out of 10 inmates screen positive for drug or alcohol problems. While DoC has \
exemplary drug treatment programs which have proven results in lowering recidivism (EXHIBIT K: Sentencing r'
Trends and Correctional Treatment in Delaware, April 10, 2002), less than half of the inmate population benefit ['
from these programs by time of release. Ninety-seven percent of all inmates will be released, some tomorrow. The j
most expensive component of residential drug/alcohol treatment is the residential component, which we have j •.
already paid for with these inmates, yet the opportunity to treat most of them escapes us. | ;

Coerced substance abuse treatment is just as effective as voluntary treatment.

Norman S. Miller, M.D., and Joseph A. Flaherty, M.D.
Effectiveness of Coerced Addiction Treatment (Alternative Consequences):

A Review of Clinical Research. Journal of Substance Abuse Treatment 2000; 18:9-16 ['
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Delaware's DoC Key and Crest therapeutic treatment programs are national models, heavily researched and copied.
Why, then, do we let inmates go without treatment? Correction Commissioner Stan Taylor indicates it costs $67.12
per day to maintain an inmate, and another $7.70 to treat them. Can we afford not to spend the $7.70?

Reentry initiatives, mostly supported by faidvbased organizations, are demonstrating that released offenders receiv-
ing support in making their transition back to the community show a measurably lower rate of recidivism. The
Criminal Justice Council, putting seed money into some of these programs, has documented an 18 percent recidi-
vism rate in the first two years for The Way Home program serving inmates leaving Georgetown Correctional. The
cost per inmate of these bare-bones programs is an investment shouting to be made.

Prison-to-work initiatives, if put in place and coordinated properly with the Delaware Department of Labor, could
: increase the potential for released offenders to secure gainful employment.

, The next great opportunity to reduce crime is to provide treatment and training to drug and alcohol abusing prisoners
• who will return to a life of criminal activity unless they leave prison substance-free and, upon release, enter treatment
•• and continuing aftercare.

Shoveling Up:
• The Impact of Substance Abuse on State Budgets, January 2001

Prevent Present "Drift" I n t o Justice System — Close the Treatment Gaps

: Many citizens are in need of d r u g / a l c o h o l and mental health t rea tment in Delaware. O n any day there is a 15 ,000

to 2 5 , 0 0 0 person t rea tment gap for citizens in need of these services ( E X H I B I T L: Treatment Task Force Report to

General Assembly, H e n r y and Howel l , March 2 0 0 2 ) .

i j T h e untreated substance abuser and the untreated mentally ill, sometimes die same person, are die feeder source for

; j much of die low level anti-social behavior which is picked u p in d ie criminal justice system. T h e n , with a record, is

it any wonder that diey become further ent renched in the justice system?

Today, 4 0 percent of the persons served by the Depa r tmen t of Heal th and Social Services d r u g / a l c o h o l and mental

health network of communi ty services already have a record widi the D e p a r t m e n t of Correct ion. Closing the treat-

men t gap for communi ty services is far less expensive than the $ 2 4 , 5 0 0 to incarcerate an inmate for one year.

Full parity for mental health and substance abuse services in private health insurance plans that tightly manage care
would increase family insurance premiums less than 1%.

The Cost and Effects of Parity for Mental Health and Substance Abuse Insurance,
Substance Abuse and Mental Health Services Administration Study

Reduce Pre-trial Detention Bed Requirements Through Speedy Trial Initiatives !
I

The Superior Court's recent "blitz" to reduce the number of pending cases involving incarcerated detentioners j
awaiting trial is evidence enough that DoC beds are unduly consumed by persons awaiting trial. According to the |
Court's report (EXHIBIT M: March 22, 2002), 535 cases were disposed of in the four-week blitz in New Casde ;
County, including 95 that were dismissed or Nolle Prossed by the State. How many DoC beds could be saved annu- ; '
ally by the cases that the State dismissed or Nolle Prossed when the trial date became real? \

The Delaware Code includes a long list of offenses which carry prison sentences, requiring them to go through i
extensive due process procedures for which offenders are rarely sentenced to prison (theft F, shoplifting F, perjury j
2nd to mention a few). Why not clean up the statutes and remove these cases from the logjam of Superior Court? <

And what about the detained inmate whose jury returns a "not guilty" verdict or a "time served" verdict on a Friday j :
if afternoon, but who sits in Gander Hill until Monday because of the lag in processing the court release order? How i

many beds are wasted on those high-volume weekends? j

Get Non-violent Offenders Out of Prison >

The State's announced policy is to reserve expensive prison space for violent offenders, yet non-violent offenders still
occupy some of this capacity. The Attorney General's sentencing reform proposal to remove certain motor vehicle
violators from prison is one example of a possible step. j

And let's take a new look at how we apply the "non-violent" definition. Today, by definition, drug offenders are ipso :
facto "violent."

i
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End Intellectual "Dyslexia" Between Mandatory Sentencing and Truth-in-Sentencing

Today, Delaware's justice system has a truth-in-sentencing policy with a jumble of mandatory minimum sentencing
requirements overlaying it. Recent analysis suggests that truth-in-sentencing is working quite well in Delaware (see
EXHIBIT K). Meantime, minimum mandatory sentences are adding to the consumption of prison capacity with
no obvious benefit beyond a "get tough" satisfaction that it may provide to some.

aIn none of these cases does the court have the option upon conviction to craft a sentence after careful consideration of the
totality of the circumstances. We are on auto-pilot."

Henry duPont Ridgely
President Judge, Delaware Superior Court

Remarks on Mandatory Drug Sentencing, May 7, 1999

The Case:

C. Reallocate Resources to Preventive Measures, Avoiding Projected Bed Demand

The State of Delaware makes a very significant expenditure of resources related to substance abuse, but only a tiny
part of that investment is for treatment and prevention. The National Center on Addiction and Substance Abuse at
Columbia University published an analysis of the impact of substance abuse on state budgets (EXHIBIT N:
Shoveling Up: The Impact of Substance Abuse on State Budgets, January 2001).

The state-by-state survey, based on input from each state's budget office, shows that some $344 million was spent
by the State of Delaware to address substance abuse in a variety of ways in FY98. The bottom line is that Delaware
spent $468.70 per capita, with six cents of each dollar going to treatment and prevention and the other 94 cents
going to what the report calls "shoveling up" the consequences of substance abuse. This includes die justice system
and health care costs as the leading expenditures.

Closing Statement

The State and its citizens have die opportunity to accept a continuation of die trends of a decade or to decide to apply
some new diinking to some old issues. The considerations are not about sacrificing public safety for costs savings.
Radier diey are about alternative ways to seek policies that have better prospects of producing die desired results.

The significance of the rising correction population is an issue attracting increased attention. The popular publication
Scientific American ran an article in its December 2001 issue tided "Why Do Prisons Grow?: For the Answers, Ask
The Governors" (EXHIBIT O). The article notes that North Carolina and Soudi Carolina had about die same crime
rates during die late 1980s and early 1990s. In Soudi Carolina, where Governor Carroll Campbell had a tough-on-
crime policy, the prison population grew 63 percent, while Nordi Carolina grew only 25 percent under Governor
James Martin, who did not pursue such a policy. Commenting on rising prison populations, die article goes on to say:

This increase, which some say did little to deter crime, profoundly disrupted minority communities.
Based on current incarceration rates, die Bureau of Justice Statistics estimates that 28 percent of
black and 16 percent of Hispanic men will enter a state or federal prison during their lifetime. (The
comparable figure for whites is four percent.)

. . . mandatory sentences should seem most appealing to people with very short time horizons...mandatory minimums are
analogous to financing purchases with a credit card, conventional enforcement to paying cash, and treatment to investing.

Jonathan P. Caulkins, C. Peter Rydell, William L. Schwabe, James Chiesa
Mandatory Minimum Drug Sentences: Throwing Away The Key Or The Taxpayers' Money?

Drug Policy Research Center RAND, 1997, p.78

Delaware has invested in the capital facilities to meet present and future needs, but can do better in confronting sub-
Stance abuse than die present 6 cents on the dollar going for treatment and prevention. Allowing the correction sys-
tem expenditures, already die highest per capita in die nation, to consume more because of policies that are on auto-
pilot would be a failure in leadership.

Public opinion on crime and criminal justice has undergone a significant transformation over the past few years. Support
for long prison sentences as the primary tool in the fight against crime is waning, as most people reject a purely punitive
approach to criminal justice...The public now favors dealing with the roots of crime over strict sentencing by a two to one
margin, 65% to 32%.

Peter D. Hart Research Associates, Inc.
Changing Public Attitudes Toward the Criminal Justice System:

Summary of Findings, February 2002, p.l •
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Mark . Seifert

PREVENTING
RACIAL PROFILING AND

ENSURING PROFESSIONAL
TRAFFIC STOPS

"In order for law enforcement organizations to t>e

effective, they must have the public's confidence in

their ability to perform not only the most complex

duties but also the most basic responsibilities."

—U.S. Attorney General John Ashcroft
July 17, 2001

I ^ ^ M r acial profiling has emerged as a major issue
Wt^F affecting law enforcement officers, commu-
H wk nity leaders, citizens, policymakers, and
B VL stakeholders in the criminal justice system.
H HL With the notoriety of national cases emerg-
H S L ing in our neighboring states of New Jersey

^ B WL and Maryland, the Delaware State Police
JEtL. wb. (DSP) has proactively worked to address
community concerns and develop policies to address this
issue. Allegations that police stop motorists based strictly on

their race or ethnicity are damaging to the public trust,
which is a core component of a healthy relationship between
the police and the community. These allegations cannot be
ignored.

The DSP already had the ability to analyze data from traf-
fic arrests to ensure that racial profiling was not occurring.
However, data was not available on the frequent encounters
between a trooper and a motorist not resulting in traffic cita-
tions. To begin looking at.this issue, Secretary of Public
Safety James L. Ford, Jr., and Metropolitan Wilmington
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Urban League President Antoine J.
Allen, Ph.D., began a series of meetings
to bring a diverse group of community
advocates and criminal justice practi-
tioners together in a common effort.

The committee, unofficially titled
the Data Collection Committee, has
been meeting since August 2001. This
committee consists of representatives
of: Metropolitan Wilmington Urban
League, the American Civil Liberties
Union-Wilmington Office, National
Conference for Community and Just-
ice, Governor Minner's office, Del-
aware Criminal Justice Information
System (DELJIS), the Delaware De-
partment of Public Safety, the Delaware
State Police, the University of Delaware,
the Delaware State Troopers Associ-
ation, the Multicultural Judges and
Lawyers, and the Attorney General's
office.

While the goal of the committee was
to research methods by which the
Delaware State Police could begin sys-
tematically collecting data on all traffic
stops, the DSP continues to advance
numerous other positive outcomes of
the committee's work. Among these
are the following:

• An opportunity for committee
members to participate in a "ride-a-
long" with a Delaware trooper on a
normal tour of duty.

• Analysis of data elements from
approximately 75,000 traffic arrests
made by the DSP in 2001. The Un-
iversity of Delaware School of Urban
Affairs reported to the committee that
the results of this analysis demonstrated
no apparent racial profiling on the part
of Delaware troopers.

• Beginning May 1, 2002, the DSP
started a pilot program in which
Delaware state troopers began systemat-
ically collecting 26 data elements on all
traffic and pedestrian stops.

• The creation of a web-based data
collection form which troopers will use
to compile the information on their in-
car mobile data computer. The forms
can be completed in less than one
minute, alleviating the concern regard-
ing additional delays of motorists by the
police.

• The creation of a new policy which
expressly prohibits race-based enforce-
ment efforts. This policy provides a
clear statement to all troopers concern-
ing expectations of professionalism and
integrity. It also communicates to the
community that the Delaware State

Police is aware of this issue and is sensi-
tive to its concerns.

• Expanded training for every troop-
er in the prevention of racial profiling.
Every Delaware trooper went through
training addressing racial profiling.
Additionally, troopers involved in the
pilot program and all first-line supervi-
sors attended an eight-hour training cur-
riculum by a national expert. Future
plans include expanding this training to
all incoming recruit classes. The national
expert also trained a new core group of
trooper-trainers who will carry the infor-
mation to their colleagues.

• A mandate from the Superin-
tendent that all traffic stops will be
radioed to the communications center
and this information will be recorded in
the computer-aided dispatch system.

• A partnership with the University
of Delaware School of Urban Affairs in
which statistical experts from the
University will independently analyze
data provided by the DSP.

• A partnership with the Office of
Highway Safety which will allow the
DSP to receive grant funding to begin
purchasing and installing mobile video
cameras in patrol cars.

• The issuance of business cards to all
troopers. These business cards will be
issued to motorists who are stopped and
request to make a complaint or a com-
pliment about the troopers' conduct
during the stop.

Some may argue that in light of
events in New York City, the Pentagon
and Pennsylvania, profiling should be
perceived as good police practice.
However, academic research tells us
otherwise. David Harris, professor of
law at the University of Toledo College
of Law and the author of Profiles in
Injustice: Why Police Profiling Cannot
Work, has proved an interesting fact.
He found that even when minority
motorists were stopped and frisked for
concealed weapons at a higher rate, the
arrest rates for black motorists carrying
contraband is less than that evidenced
by the "hit rates" for non-minority
motorists.

Further, a Gallup poll found that 80%
of Americans disapprove of the practice
of racial profiling. According to the
same poll, 59% believe racial profiling is
a widespread problem. The DSP,
through extensive training, has shared
this research with Delaware troopers.
Additional training addressed the core
elements of established law, which

already prohibit racial profiling, in-
cluding:

• The Fourth Amendment protec-
tion against unreasonable search and
seizure.

• The Fourteenth Amendment pro-
vision of the fundamental rights to all
citizens: ". . . nor shall any State deprive
any person of life, liberty, or property,
without due process of law; nor deny to
any person within its jurisdiction the
equal protection of the laws."

• Tide 42 USC Section 1983's cre-
ation of a federal civil cause of action for
the recovery of damages against any
person who, while acting "under color
of any [state] statute..." deprives a per-
son of their "rights, privileges, or immu-
nities secured by the constitution and
laws" of the United States.

Racial profiling significantly impacts
law enforcement operations, the trust
that citizens place in their police offi-
cers, and the overall community wel-
fare. The balance between police as
enforcer of the law and upholder of all
constitutional rights in a very complex
and evolving society requires enlighten-
ment of both the police and the com-
munity.

The Data Collection Committee
took the responsibility of addressing
this important issue very seriously and
carefully reviewed a host of policies, ini-
tiatives and established efforts from
police agencies nationwide. In most
cases, the committee found that legisla-
tive initiatives to address racial profiling
fell short of expected results. Dela-
wareans have been well-served by this
partnership. A variety of viewpoints
from experienced academics, communi-
ty advocates, criminal justice experts
and others have been and will continue
to be considered.

With guidance from our partners
on the Data Collection Committee,
the DSP will continue to strive to be
a leader in addressing racial profiling
and to ensure that all traffic stops
are conducted professionally, without
bias, and conclude as a positive experi-
ence for the motorist. Future success
will depend on public trust, especial-
ly as policing encounters evolving
national security issues and a culture
that is more diverse, more mobile and
more complex. The Delaware State
Police and our partners in the commu-
nity must continue to collaborate to
determine how best to address these
matters. •
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Timothy J. Houseal

RLUIPA: PROTECTING
HOUSES OE WORSHIP AND

RELIGIOUS LIBERTY

hen President William Jefferson Clinton
signed into law die Religious Land Use
and Institutionalized Persons Act
("RLUIPA"), he concluded a unique
chapter in the judicial and legislative
odyssey and tug of war that surrounded
die protection of religious liberties in
America. RLUIPA (pronounced ri-loo-pa
by civil rights attorneys) was passed un-
animously by die United States Senate

and House of Representatives and became law on September
22, 2000.'

Even more dramatic than diis overwhelming bipartisan sup-
port is that RLUIPA was drafted and supported by a team of
religious liberty and civil rights lawyers who are frequently
divided as to how die United States Constitution should be
interpreted and applied. These attorneys represented a diverse
collection of groups which included the American Civil
Liberties Union, The Christian Legal Society, Americans
United for the Separation of Church and State, The American
Jewish Congress, The Family Research Council, People for the
American Way, The National Association of Evangelicals, The
United States Catholic Conference and a variety of other nation-
al associations and religious groups too numerous to list here.

In recognition of this unparalleled cooperation, President
Clinton stated, "I applaud the Congress, particularly Senators
Kennedy, Hatch, Reid, and Schumer and Representatives
Canady and Nadler for their hard work in passing this legisla-
tion. . . . I also want to thank the Coalition for the Free Exercise
of Religion and die civil rights community for the central role
diey played in crafting diis legislation. Their work in passing
this legislation once again demonstrates that people of all polit-
ical bents and faitiis can work togedier for a common purpose
diat benefits all Americans."2

SUMMARY OF THE ACT

RLUIPA provides tiiat governments shall not implement
land use regulations in ways that substantially burden religious
exercise unless such a burden is justified by a compelling gov-
ernmental interest which is being implemented in a manner
that is least restrictive of religious exercise.3 This restriction and
required analysis controls all government land use regulations
in the enumerated contexts, even diose diat are of general
application.4

RLUIPA also provides that governments may not treat reli-
gious assemblies and institutions on less than equal terms widi
non-religious assemblies, may not discriminate against any
institution on the basis of religion, may not totally exclude reli-
gious assemblies from a jurisdiction nor unreasonably limit
such uses within a jurisdiction.5

In a separate part of die Act, RLUIPA also prohibits gov-
ernments from substantially burdening the "Free Exercise"
rights of prison inmates without a compelling governmental
interest.6 These prohibitions also apply to any program receiv-
ing federal aid or any case affecting interstate commerce.7 This
article will focus on die religious land use aspects of die Act.

HISTORY LEADING UP TO THE ENACTMENT OF RLUIPA
Sherbert v. Verner "Strict Scrutiny" Analysis

The First Amendment to the United States Constitution
provides in pertinent part that "Congress shall make no law
respecting an establishment of religion or prohibiting die free
exercise thereof . . ."" Beginning in 1963, under Sherbert v.
Verner,g Free Exercise claims were analyzed under die "com-
pelling state interest" test, which provided diat when a govern-
mental action or regulation imposed a significant burden on a
sincerely-held religious belief, diat governmental action was
unconstitutional as against the religious institution or practi-
tioner unless it was die "least restrictive" means of furthering a
"compelling governmental interest" (commonly referred to as
the "strict scrutiny" test).

Employment Division v. Smith
Alters the Analysis

Unexpectedly, however, in 1990
the United States Supreme Coun
altered die Sherbert analysis nf
First Amendment religious <. \
ercise protections in a dm•'
possession case known as .,' •
Employment Division v. . • ],,
Smith.10 The Smith de- ,". ' '.
cision arose out of an
unemployment comp-
ensation dispute involv-
ing two Native American
employees of a private drug and
alcohol rehabilitation facility in Oregon.
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The two were fired after they admitted
ingesting peyote, a sacrament of die
Native American Church, during a reli-
gious ceremony. Oregon law prohibited
the blowing or intentional possession of
a "controlled substance," which included
peyote. The employees sued, challenging
the Oregon law as applied to their reli-
gious practice.

The Oregon Supreme Court held diat
die State's prohibition on sacramental
peyote use violated die Free Exercise
Clause, thereby reaffirming a previous
holding diat the State could not deny
unemployment benefits. The United
States Supreme Court reversed and
declined to employ die "compelling state
interest" standard it had espoused and
applied for almost diree decades since
Sherbert.

Many Supreme Court observers com-
mented diat die Court reached the prop-
er conclusion but arrived diere by apply-
ing the wrong analysis. Civil rights
lawyers were surprised by die Court's
altered approach because it was anticipat-
ed the Court could have reached die
same conclusion by employing its "strict
scrutiny" test.

The Smith decision was limited to gov-
ernment action diat constituted a neutral
law of general application and which did
not specifically single out religious belief
or practice." The Smith opinion was also
careful to enumerate other exceptions to
die Court's ruling by distinguishing ear-
lier decisions diat invalidated similar neu-
tral, generally applicable laws on Free
Exercise grounds when diose claims were
coupled with the violation of other con-
stitutional protections.'2

The Smith employees' claim was limit-
ed, however, to the Free Exercise Clause
and did not fall widiin the category of
"coupled" or "hybrid" constitutional
claims. The Smith opinion also found
that die heightened standard of review
adopted in Sherbert would apply: (i)
when the challenged law was either
facially non-neutral; (ii) even if facially
neutral, when the law had die surrepti-
tious purpose of burdening religious
practices; and (iii) when die law was not
generally applicable because it failed to
regulate secular conduct diat implicated
die same government interest as die pro-
hibited religious conduct.'3

The Passage of the Religious Freedom
Restoration Act ("RFRA")

Despite these limitations and excep-
tions, the unanticipated change in die

controlling analysis from die "compelling
state interest" test to die "rational basis"
test and die corresponding burden of
proof switch sent shock waves across die
country, especially among faith commu-
nities and those who practiced constitu-
tional law. In short order, as govern-
ments altered their practices in light of
Smith, religious institutions and people
of faitii asserted many hundreds of claims
of violations of First Amendment reli-
gious liberty protections. A significant
percentage of diese reported violations
and die resulting litigation concerned
various governments' land use deci-
sions.14

As a result of tiiese claims of improper
restrictions on religious expression,
Congress began a three-year process of
hearings, study and the eventual drafting
and redrafting of the Religious Freedom
Restoration Act ("RFRA"). Ultimately,
RFRA was enacted by Congress and
signed into law by President Clinton.
The Act's purpose was to restore legal
protections for religious exercise by
requiring all Free Exercise claims to be
examined under the United States
Supreme Court's previous standard —
the "strict scrutiny" analysis.

RFRA codified die balancing test diat
had been used by die courts in the three
decades prior to die Smith decision.
Under RFRA's balancing test, "govern-
ment may substantially burden a person's
exercise of religion only if it demonstrates
diat application of die burden to die per-
son is in furtherance of a compelling gov-
ernment interest and is die least restric-
tive means of furdiering that compelling
governmental interest."15

Congress based its audiority for RFRA
on Section 5 of the Fourteendi Amend-
ment of die United States Constitution.
This Section provides Congress widi die
"power to enforce" by "appropriate leg-
islation" the Constitution's guarantee
diat no state shall deprive any person of
"life, liberty, or property, without due
process of law" or deny any person
"equal protection of the laws."16

The Supreme Court Overturns RFRA
in City ofBoerne v. Flores

However, in City ofBoerne v. Flores"
die Supreme Court ruled diat in enacting
RFRA, Congress had exceeded its
enforcement audiority under Section 5
of the Fourteenth Amendment. In
Boerne, die Archbishop of San Antonio
granted permission to Saint Peter
Catholic Church, located in Boerne,

Texas, to meet die needs of its growing
congregation by enlarging its existing
mission-style structure that had been
built in 1923. Subsequendy, the Boerne
City Council approved an ordinance diat
required the approval of an Historic
Landmark Commission prior to any con-
struction that would affect historic land-
marks or buildings located within an his-
toric district.

In response to die Archbishop's appli-
cation, city audiorities denied die permit
and retroactively changed die boundaries
of the historic district to include the
church. The Archbishop dien filed suit in
federal court, relying on RFRA to chal-
lenge the permit denial. The District
Court held diat Congress exceeded its
Section 5 enforcement power, but die
United States Court of Appeals for the
Fifth Circuit reversed, holding diat die
statute was constitutional.

The Supreme Court reversed die Fifth
Circuit. In an opinion by Justice Ken-
nedy, the Court ruled that, while Con-
gress has die power to enact legislation
"enforcing" the constitutional right to
the free exercise of religion under Section
5 of die Fourteenth Amendment, its
Section 5 power is limited to enacting
laws diat will "remedy" violations of die
Free Exercise Clause as the Court has
interpreted it.'8 Such power exists when
Congress has "reason to believe diat
many of die laws affected by die Con-
gressional enactment have a significant
likelihood of being unconstitutional."19

However, Congress lacks the audiority to
decree the substance of die Fourteendi
Amendment, and, dius, cannot legiti-
mately determine on its own what sub-
stantive rights were protected by it.2"

Despite this holding, RFRA continues
to be controlling as to die federal gov-
ernment.21 Central to die Boerne Court's
analysis was the Supreme Court's view
that RFRA's legislative record lacked suf-
ficient evidence of discriminatory laws.22

The Supreme Court also deemed RFRA
to contradict die principle of separation
of powers.23

In Response to Boerne, Congress
Develops Proper Legislative Record,
Narrows Scope and RLUIPA
Becomes Law

Mindful of die Boerne Court's finding
diat diere was an insufficient legislative
record of laws impinging upon religious
practices and expression, the House of
Representative's Subcommittee on the
Constitution conducted a series of hear-
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ings over a two-year period to assess die
need for federal protection of religious
freedom. These Hearings led to the
introduction of various bills, including
die Religious Liberty Protection Act of
199924 ("RLPA") and the eventual
unanimous passage of RLUIPA.

The incidents presented in oral and
written testimony before the Sub-
committee involved government action
which eidier required violation of reli-
gious beliefs or practices or which
restricted the fulfillment of religious
beliefs or practices. Much of this testi-
mony concerned land use provisions that
were intended to be neutral and of gen-
eral application but nonetheless were
alleged to be improperly
restrictive of religious be-
lief or practice.25

The presentations out-
lined die types of alleged
improper impacts on reli-
gious expression and die
types of restrictions Conress
intended to eliminate by
die passage of RLUIPA.
Several witnesses made the
point diat state and local
governments took the
message of Smith to be
that diey never have to
make exceptions for reli-
gious believers, and can
simply refuse to respond
to their requests. Due to
die fact diat RFRA gave citizens a poten-
tially viable claim, officials had an incen-
tive to engage in discussions widi poten-
tial claimants, which often resulted in
mutually acceptable concessions and
solutions.26

The Record of Religious
Discrimination in Land Use Practices

After six House Subcommittee Hear-
ings, three Senate Committee Hearings,
extensive testimony and die entry into
die Congressional Record of a variety
studies, Congress found that in the
wake of the Smith and Boerne opinions a
wave of religious discrimination in land
use practices had developed which vio-
lated the First Amendment's religious
liberty protections. Space only permits a
brief highlighting of some of tiiese stud-
ies and testimony and a partial oudine of
die evidence of such religious discrimi-
nation.

One study showed diat while small
religious groups account for less tiian 9%
of die population, diey were litigants in
nearly 50% of die religious land use deci-

sions. In contrast, large religious groups,
which constitute 65% of die population,
were involved in only 31% of such law-
suits. Thus, die study concluded that
minority religious groups were ten times
more likely to be involved in religious
land use litigation.27 Similarly, a Brigham
Young University study concluded that
Jewish congregations, small Christian
denominations and non-denominational
churches were vasdy over-represented in
reported church zoning cases.28

A partial list of the infringements and
abuses of die religious liberties rights of
mosques, temples, churches and tiieir
congregants in die land use area include:

1) in Miami, an Ordiodox Jewish

Chaim of Los Angeles, California testi-
fied that some regulations prohibit hous-
es of worship in residential areas, which
has a disproportionately discriminatory
impact on Orthodox Jewish congrega-
tions who may not use motorized vehi-
cles on the Sabbath and, therefore, must
live within walking distance of die syna-
gogue or shul;-u

7) similarly, land use regulations were
further utilized to discriminate against
Orthodox Jewish congregations by
requiring there to be as many parking
spaces as die number of seats in die syn-
agogue, even though members walked
to services;55

8)

In the wake of the Smith

and Bourne opinions a

of religious

discrimination in land use

practices had developed

which violated the First

Amendment's religious

liberty protections.

Rabbi was threatened widi criminal pros-
ecution for leading morning and evening
prayers in a converted garage in one of
die city's single-family residential areas;29

2) in Arapahoe County, Colorado,
officials enforced specific numerical
restrictions of die number of students
diat may be enrolled in religious schools
and on die number of persons in various
congregations;30

3) in Douglass County, Colorado,
administrative officials proposed restrict-
ing the operational hours of churches
diereby eliminating the religious expres-
sions of prayer vigils and die sacred act of
devotion preformed in Catholic church-
es known as die Perpetual Adoration of
die Blessed Sacrament;31

4) some land use regulations deliber-
ately excluded all new churches from an
entire municipality;32

5) some land use schemes permitted
houses of worship only in residential
areas;33

6) die opposite approach can also have
a discriminatory effect as Rabbi Chaim
Barouch Rubin of the congregation Etz

furtiier testimony revealed diat it
was not uncommon for
ordinances to establish
standards for houses of
worship diat differed from
diose applicable to other
places of assembly;36

9) anodier study reveal-
ed diat in 22 of 29 suburbs
of Chicago, houses of wor-
ship were not permitted to
relocate except by grant of
"special use permit,"
which gave broad discre-
tion to land use regulators.
This discretion was applied
in discriminatory fashion
against religious assem-
blies. Furthermore, similar
uses were permitted as of

right for certain non-religious assemblies
such as: banquet halls, clubs, community
centers, funeral parlors, fraternal organi-
zations, health clubs, gyms, places of
amusement, recreation centers, lodges,
libraries, museums, municipal buildings,
meeting halls and dieaters;37

10) diese burdens on religious institu-
tions and individuals were exacerbated
because houses of worship must commit
to an expensive lease or mortgage to
hold the property while they litigate in
order to ensure standing;38

11) testimony also included state-
ments of a pattern of abuse that existed
among some land use audiorities who
denied certain religious groups'
attempts to locate in their areas by rely-
ing on mere pretexts such as traffic, safe-
ty or behavioral concerns to mask the
actual effect of limiting or prohibiting
constitutionally protected religious lib-
erties;39

12) testimony also revealed that land
use regulations were utilized to prohibit
home religious meetings and Bible stud-
ies, used to close soup kitchens and
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homeless shelters, and were used to pre-
vent the renovation or expansion of wor-
ship facilities, especially in historic dis-
tricts;4" and

13) Congress also heard testimony
about religious bigotry in zoning hear-
ings and frequently overlapping racial
and/or ethnic discrimination, especially
involving African-American churches,
Korean churches, Hispanic churches and
Jewish congregations.41

CONGRESS'S CONCLUSIONS AND
How RLUIPA OPERATES

Following the Supreme Court's guid-
ance in Boerne, Congress specificaly and
painstakingly developed die factual record
mat supported the passage
of RLUIPA, upon which
the above outline only
touches. Armed with this
record and die statistical
and anecdotal evidence,
Congress found drat many
exercises of land use regu-
lations were unconstitu-
tional as applied to the faith
community, even many
diat were intended to be
neutral and of general ap-
plication.

Thus, Congress exercised
its enforcement power
pursuant to Section 5 of
the Fourteenth Amend-
ment by passing RLUIPA
as a means of remedying diese abuses of
the First Amendment's right to the free
exercise of religion. Congress concluded
diat there was a widespread pattern of
political and governmental resistance to
a core feature of religious exercise: die
ability to assemble for worship.42

Congress also found that while some
land use regulations are couched in
terms of neutral and generally applicable
rules, they in fact are commonly admin-
istered through individualized processes
that are often vague, discretionary and
subjective.43 Furthermore, Congress
concluded that such regulations as
applied dirough the regulators' discre-
tionary power have a disparate impact on
faiths that have a relatively small percent-
age of adherents, on non-denomination-
al churches, and on houses of worship
whose practitioners are primarily Afri-
can-American, Jewish, Hispanic and
Asian.44

RLUIPA was enacted to address this
intentional and unintentional religious
discrimination. This Act simplifies the lit-
igation of all such Free Exercise claims

by shifting die burden of persuasion to
the government once die claimant shows
a prima facie case. Once die claimant
demonstrates a prima facie violation of
die Free Exercise Clause, the burden of
persuasion then shifts to die government
on all issues expect die issue of religious
exercise.45 RLUIPA facilitates enforce-
ment of die right to religious exercise as
defined by die Supreme Court. This
return to die "strict scrutiny" test versus
die "rational basis" analysis favors the
constitutional right to free exercise of
religion over government action that
may indeed have some generally applied,
rational goal.

It should be noted diat die Act does

Testimony revealed that

land use regulations were

utilized to prohibit

home religious meetings,

close soup kitchens, and

prevent the renovation

of worship facilities.

not provide religious institutions with
immunity from land use regulation, nor
does it relieve religious institutions from
applying for variances, special permits,
exceptions, hardship approval, or otiier
relief provisions in land use regulations
when available without discrimination or
unfair delay. Rather, die Act requires reg-
ulators to use dieir discretion to protect
religious liberty and to accommodate
religious practice, and ensures that when
religious liberty is impacted, die govern-
ment's regulations must address com-
pelling interests and do so by die least
restrictive means.

Is RLUIPA CONSTITUTIONAL?

While ultimately the United States
Supreme Court will have to determine
die constitutionality of RLUIPA, the
one court in die country diat has con-
sidered this question has ruled that
RLUIPA is constitutional in die land use
arena. Courts have previously upheld die
constitutionality of die Act's institution-
alized persons religious liberty provi-

sions.46 On May 8, 2002 Judge Stewart
Dalzell handed down a comprehensive
review of the constitutionality of
RLUIPA's religious land use provisions
in Freedom Baptist Church of Delaware
County v. Township of Middletown."
Pursuant to 28 U.S.C. § 1292(b), die
court then certified an interloctory
appeal to die Third Circuit Court of
Appeals, and die Township and related
parties are pursuing diat appeal. If the
Township loses its challenge before die
Third Circuit, it is unclear whedier tiiey
will pursue die matter to die United
States Supreme Court. However, if the
Third Circuit does not uphold Judge
Dalzell's opinion, it is inevitable diat the

church and intervener the
United States Depart-
ment of Justice will pursue
die case to its judicial end.

Interestingly, Judge Dal-
zell's opinion confirms die
analyses of many religious
liberty scholars who have pre-
viously opined on die con-
stitutionality of RLUIPA.
The opinion also recogniz-
es die careful steps taken
by Congress to craft legis-
lation diat was narrowly
tailored to address die spe-
cific impositions on reli-
gious liberties identified
by Congress and diat was
confined to fit widiin die

parameters of the Supreme Court's
Boerne and Smith decisions.

The Freedom Baptist Church court
found diat Congress made special effort
to ensure the Act would widistand con-
stitutional scrutiny. First, Congress con-
ducted an extensive investigation and
heard testimony regarding abuses of reli-
gious liberty in the land use context.48

Second, unlike its predecessor RFRA,
RLUIPA is narrowly tailored to address
the specific harms identified.49 Third,
Congress employed its constitutionally
allocated "power to remedy" abuses of
religious liberty rights widiout usurping
die court's power to define what those
rights are.50 Fourth, die court found that
RLUIPA is a proper exercise of Con-
gress's power under Section 5 of die
Fourteendi Amendment to pass civil
rights enforcement legislation.51 RLUIPA
is designed to remedy violations of bodi
die "Equal Protection Clause" of die
Fourteendi Amendment and die "Free
Exercise Clause" of die First Amend-
ment. Fifth, die court also found that
RLUIPA was a proper exercise of Con-
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gress's Commerce Clause powers found
in Art. I, § 8, cl. 2 of the Constitution.'2

Sixth, the court found that RLUIPA did
not implicate the "Establishment
Clause" provisions and, therefore, the
court did not need to subject RLUIPA
to the three-part analysis of Lemon v.
Kurtzman."3 In addition, the court did
not have to analyze Congress's identifi-
cation of the Spending Clause Authority
under Art. 1, § 8, cl.l of the Consti-
tution because there was no claim of any
federally-assisted program, activity or
funding.

The facts and die court's opinion in
Freedom Baptist Church present an
interesting case study which tracks die
legislative history and
intent of RLUIPA.
While there was no alle-
gation of overt discrimi-
nation against die con-
gregation, the effect of
the Township's zoning
ordinances discriminated
against religious institu-
tions in general and, in
practice, made it difficult
or impossible for any new
house of worship to be
built in die Township.
An oudine of the Church's
allegations include:

1) the Township's zoning
ordinances created 17
districts in which no
"religious worship is a permitted use";54

2) in those districts where religious wor-
ship is an allowed use, die Church
claimed such activity was a "conditional
use and is subject to onerous require-
ments, i.e., diere must be a minimum lot
of five (5) acres as well as parking
requirements";55 3) die land requirement
alone made it almost impossible for a
new religious institution to locate within
die Township because there is limited
land available diat satisfies die require-
ments and any such land would be pro-
hibitively expensive;56 4) die ordinances
treat schools less onerously than church-
es;57 and 5) the ordinances have the
effect of "shutting out any religious
group from locating within the
Township."58

While die court did not have to ana-
lyze this statement of facts, die allega-
tions echo the legislative history that
prompted Congress to pass RLUIPA
and provide context for die court's con-
stitutional analysis. In diis regard, Judge
Dalzell noted "no one contests that
zoning ordinances must by their nature

impose individual assessment regimes.
That is to say, land use regulations
through zoning codes necessarily involve
case-by-case evaluations of the propriety
of proposed activity against extant land
use regulations. They are, therefore, of
necessity different from laws of general
applicability which do not admit to
exceptions on Free Exercise grounds."59

The court recognized die likelihood
of unscrutinized abuses that can be
inflicted in diis context and confirmed
Congress's ability to address such
wrongs through RLUIPA. Since
RLUIPA was designed to address diis
concern, the court was able to distin-
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guish it from its statutory predecessor
RFRA and to hold that it complied widi
die Supreme Court's Smith and Boerne
decisions. "What Congress manifesdy
has done in this subsection is to codify
die individualized assessments jurispru-
dence in Free Exercise cases diat origi-
nated widi the Supreme Court's decision
in Sherbert v. Verner."60

As oudined above, die court tiien
went on to analyze each of RLUIPA's
religious liberty provisions and to con-
firm dieir constitutionality. However, die
court differed from intervener U.S.
Department of Justice on one point. The
Justice Department had claimed that
RLUIPA merely codifies existing law.
The court held that while RLUIPA does
codify some First and Fourteenth
Amendment protections, RLUIPA also
changes die standards by which courts
analyze land use cases. "RLUIPA is some-
diing new under die federalism sun."61

This distinction was not fatal, howev-
er, because the court found this new
regime was a proper exercise of
Congress's power to remedy and did not

run afoul of the "court's power to define
constitutional rights and 'say what the
law is.' '"'2 Since RLUIPA was drafted to
address specific wrongs, die court distin-
guished it from the constitutional flaws
of RFRA. "It is precisely at diis point
that die RLUIPA critically differs from
die RPRA. In limiting its applicability
outside of the Spending and Commerce
Clauses to diose cases where govern-
ments make 'individual assessments,' die
statute draws the very line Smith itself
drew when it distinguished neutral laws
of general applicability from those
'where die State has in place a system of
individual, exemptions' but nevertheless
'refuses to extend diat system to cases of

"religious hardship,"' . . .
RLUIPA here is targeted
solely to low visibility deci-
sions widi die obvious —
and for Congress, unaccept-
able — concomitant risk of
idiosyncratic application.'"53

"Further, since, as we
have demonstrated, die
RLUIPA's limitations and
proscriptions codify firmly-
established Supreme Court
rights under its Free
Exercise and Equal Pro-
tection jurisprudence, it does
not 'attempt a substantive
change in constitutional
protections.'"64

In concluding that
RLUIPA's land use provisions are con-
stitutional on dieir face as applied to
states and municipalities, the court rec-
ognized diat die Act will likely "open die
door to municipalities facing federal liti-
gation in cases that were heretofore cus-
tomarily considered in state court."65

However, the court noted diat localities
and states "long ago became accustomed
to defending diemselves in federal court
under § 1983, and for the past half
dozen years" in Telecommunications
Act litigation and, dierefore, the court
does not "believe that die new statute
unduly offends die federal structure."66

THE FUTURE OF RLUIPA
While die Freedom Baptist Church case

winds its way dirough the federal courts
on its way to a definitive determination
of RLUIPA's constitutionality, it is clear
diat practitioners of many faiths will rely
upon its religious land use protections.
Alan C. Weinstein, a Professor of Law
and Urban Studies at Cleveland State
University has estimated that die Act
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"has produced a torrent of litigation, . . .
we've seen easily 30 to 40 cases filed and
in terms of disputes another 30 or 40 are
churning along at some level.'"'7 How-
ever, estimates of RLUIPA's non-litiga-
tion impact are significantly greater than
these figures

Since RLUIPA returns die burden of
proof to the government entity to justify
its ordinance and application to the reli-
gious institution and requires the applica-
tion of die "strict scrutiny" analysis, the
more immediate impact of RLUIPA is
diat it provides minority religions and
small congregations leverage to assure
more fair individual assessments. The Act
also provides the opportunity to negoti-
ate reasonable and acceptable land use
restrictions. Since the outcomes of such
negotiations are rarely reported nor the
information gathered on a national level,
is impossible to assess RLUIPA's full im-
pact in this context.

In Delaware, RLUIPA has not been
cited in any reported opinions, however, it
has been relied upon in two matters
involving New Castle County and
attempts to locate houses of worship. The
first matter concerned exceptions to die
County's Development Code to permit

die conversion of a house into a synagogue
in Brandywine Hundred for die Chabad
Lubavitch of Delaware group. Many of die
group's members walk to die synagogue in
strict observance of die Sabbath. After
some controversy, die New Castle Board of
Adjustment and Land Use Department
approved die variances for die synagogue
and diat decision was affirmed on appeal.68

Since die County accommodated diis reli-
gious observance and placement, it is
unclear die extent to which RLUIPA
played a role. However, die Act's applica-
tion was considered.

RLUIPA was also referenced by Alpha
Baptist Church, a predominately Afiican-
American congregation diat wishes to
expand or relocate its facilities from Bel-
vedere. Alpha Baptist is continuing to
consider its options under RLUIPA and
widi respect to available parcels.

Similarly, provided diat its constitution-
ality is confirmed by die federal courts,
RLUIPA will continue to have a strong
behind-die-scenes role in ensuring reli-
gious liberty protections in die land use
arena. In addition, when necessary, die Act
will be die cornerstone of litigation when
disputes cannot be resolved consensually. •
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CIVIL LIBERTIES
PARADOX

he recent uproar over the Ninth Circuit ban on the
words "under God" in the Pledge of Allegiance as
recited in a public school classroom has led me to
reflect on the occasionally odd consequences of adju-
dication. A legally sound decision may result in absurd-
ity and an arguably absurd one may yield outstanding
social benefits.

I find the Newdow ("under God") decision1 ration-
ally impeccable and Roe v. Wade,1 the law of the land
for nearly thirty years, questionable. But to embrace

or revile either of these emotionally charged rulings is not a
conclusion, but a beginning.

Let me state my credentials for what I am about to say: I
belong to a church (which I even occasionally attend when
not deflected from the paths of righteousness by the New
York Times Sunday crossword puzzle). Furthermore, I am
hardly an "atheistic Communist" but a conservative
Republican, who nonetheless resents the hijacking of his
party by the religious right.

I believe the decision in Newdow is correct because it con-
demns the coercion implicit in a governmental requirement
that an atheist watch and listen as his teachers and classmates
proclaim belief in what to him is an imaginary deity.

Contrary to the hysteria this opinion had provoked, it
does not doom the singing of "God Bless America" in a ball-
park. Those in attendance are free to snap their jaws tight —
not so in the minatory atmosphere of a grammar school
classroom.

Is THIS EGO TRIP NECESSARY?

Do I suggest by the foregoing that I think this decision
should be enforced? Certainly not! I am confident that
agnostic school children will recite the offending words and
will survive the contamination of enforced piety.

If some rancid-tempered village atheist chooses to throw
a monkey wrench into the creaking machinery of an over-
worked Federal Court system, he must be heard — BRIEFLY.

Should he not be told something like this?
"The evil of which you complain is so petty and
innocuous that, while we concede you may be right as
a matter of law, we decline to disrupt the public school
system by affording you such trivial relief. Enough
already! De minimis non curat lex. Next case!"

Just as the federal courts impose a dollar minimum in cer-
tain kinds of civil litigation, some creative type should design
a materiality threshold to weed out litigation that comes
dangerously close to abuse of process.

FLAWED UTILITY

Roe v. Wade is quite another matter. It arises from a sup-
posed right of privacy deriving — more than a bit obscurely
— from the due process clause of the Fourteenth Amend-
ment. In his politely devastating dissent, then-Justice
Rehnquist stated that the "right" the majority found within
the Amendment was unknown to those who drafted it. He
also suggested that die majority had engaged in judicial leg-
islation. I think he had a point. The majority opinion seems
to be trying rather desperately to grow a previously non-exis-
tent abortion right in singularly barren soil. It reminds me of
Oscar Wilde on Wordsworth in the Lake District, where,
according to Wilde, the poet found his sermons beneath the
stones where he had already hidden them.

But if one cannot respect the decision, one can rejoice in
its result: the establishment of a woman's right to control her
own body beyond the intervention of politicians and sancti-
monious busybodies.

PARADOX AND CONSEQUENCE

We have first a correct but unnecessary decision which has
provoked nearly unanimous offense and will almost certainly
be reversed, leading to an increased pietist stranglehold on our
public life. Secondly, we have a very questionable decision,
which has extended and protected the freedoms of half the
populace. Sometimes the law can be a very odd institution. •

1. Newdow v. United States Congress, 292 F.3d 597 (9th Cir. 2002). [Editor's Note: The ACLU was not involved in the Newdow case.]
2. 410 U.S. 113 (1973).

36 FALL 2002



Today is the Age of the Specialist

You want a full service CPA firm that can provide you and your
clients the level of accounting and financial sendees they need.

The Horty Group of Companies
Helping your Business Succeed

Forensic Accounting
Business Valuation
Litigation Support

Mergers & Acquisitions
Management Consulting

Human Resources Consulting
Succession Planning

Audit & Assurance Services
Tax Planning, Preparation & Compliance

Information Technology Consulting

Horty & Horty, P.A. Horty Consulting, LLC
Hamilton Merger & Acquisition Services, Inc. Hamilton Information Systems, Inc.

29 Hill Road
Wilmington, DE 19806
(302) 652-4194
Fax (302) 656-9846

""a

iiiiwif"'!:

www.horty.com
horty@horty.com

1-888-968-7168

34 The Green
Dover, DE 19901

(302) 730-4560
Fax (302) 730-4562

I



•

"

•

-

•

M a 1 p r a c

. y .

v

w u

[PLll1 M. m * M j

Professional Liability
Insurance, Inc.

Sponsored administrators for professior
insurance by the Delaware State Bar A
since 1979. Lawyers who value quality v

L V O I J r ' PROTECTION IS OUR PROFESSION j

W i l m i n g t o n , D e l a w a r e j L o n d o n , E n g l a n d

3 0 2 . - 6 5 8 . 8 0 0 0 . ! 1 7 1 . 9 6 2 . 2 0 0 3

\ . . • ! • . : .

i c« .•

/ / / I A A : Z

\ \ \ 1 / / : r«s

D i s a b i 11 ̂  i t y

f GSSI dilii^lLUib i 1 i tv
t i c e •« =rJJecuMi *

We know all about protecting
C the things you value. Since

1940 Zutz has specialized in
W creating innovative insurance

CM) ' solutions for professionals.
We are well known for covering

Q) unusual risks faced by firms of
all sizes and descriptions.

Zutz professionals tailor
complete insurance coverages
to meet very specific needs,

haa) TO including comprehensive life
; and health coverage for you

and your employees and
Y« personal insurance for your

home and valuables.
Over the years, we have

earned the endorsement of
many professional organi-
zations, including state bar
associations, medical and
dental societies. For quality
insurance protection, contact

W . z u t z - p l i . c o m • Zutz, the last word in insurance.
:

i

, , , , I N S U R A N C E
ial liability
ssociation
alue Zutz.

•

!

1

m

n
•

i
•

HI


