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Our forefathers founded our country
and laid the groundwork for our gov-
ernment in a beautifully woven consti-
tution that has survived centuries of
wear and tear, blanketing each succes-
sive generation with its protections of
our fundamental rights and civil liber-
ties. One of the most important threads
of the constitution is the dynamic it
weaves between the legislature and the
judiciary: The legislature makes laws
and the judiciary interprets those laws.

It is surprising, then, that lawyers and
law schools focus almost exclusively on
the judiciary and neglect the legislature.
By focusing on the judiciary in law
school, new lawyers develop the per-
spective that problems in society can
and should be addressed with hindsight,
after the fact.

If a client breaks a criminal law, we
are taught that the most brilliant
among us will be able to find a flaw in
the statute, perhaps saving the defen-
dant from a lifedime in prison. If a client

hurts, we are taught that a brilliant
lawyer can find somebody in society
who is responsible and can make our
client whole.

But we are rarely taught that in some
instances, society’s problems, as well as
your client’s problems, can be addressed
in the legislature. This issue of Delaware
Lawyer explores the impact on the law
and society that a lawyer can have by
getting involved in the making of laws
in the legislature.

Delaware’s three lawyer-legislators
write about how lawyers who serve as
legislators bring many advantages to the
legislative process. A lawyer who draft-
ed laws for the House of Representatives
and a former state representative explain
the responsibility and importance of
drafting laws that are sound, technically
accurate and tightly written.

Two lawyer-lobbyists describe what
it means to have clients who pay you to
solve their problems before a law is
enacted, instead of paying you to chal-

lenge a law in court. A Supreme Court
Justice examines the interplay between
the judiciary’s making of common law
and the legistature’s refinement of that
common law. Finally, two leading lawyer-
political strategists, one Democrat and
one Republican, offer ideas to our legal
community about why and how to get
involved in politics.

As lawyers, we benefit from the
structure of government that our fore-
fathers established. We earn a living by
taking advantage of our rights to chal-
lenge laws and fight for our clients in
court. We have a corresponding duty,
both as citizens and as lawyers, to be
proactive and participate in the creation
of good laws.
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STEVEN H. AI\IIC

served in the
Delaware House
of Representatives
from 1986 to
1994, when he
was elected to the
State Senate. He
was Senate
Minority Whip
from 1997 to 1998 and Minority Leader
from 1998 to 2003. The Senator is a
graduate of Washington College and the
Dickinson School of Law. He began his
legal career as an associate with Daley and
Lewis in Wilmington. In 1974 he joined
the DuPont legal department, focusing on
commercial and industrial real estate. In
1996 he became special counsel with
Cooch and Taylor. He left the active
practice of law last year.

FRED COTTRELL

is a director with
R](.l]‘:ll'ds, Layton
& Finger. He
concentrates his
practice in general
litigation, includ-
ing intellectual
property, products
liability and real
estate lxt1g1t10n He has a diverse back-
ground in Republican politics, including
Chairman of the University of Delaware
College Republicans, Chairman of the
10th Representative District Republican

Committee, campaign manager, fundraiser -

and Republican State Committeeperson.

RICHARD A. DiLIBERTO, ]R.
isa lmgmon
partner in the
Wilmington law
firm of Young,
Conaway, Stargatt
& Taylor. Before
joining the firm in
1987, he was law
clerk to Judge
Vincent A. Bifferato of the Delaware
Superior Court. DiLiberto served in the
Delaware House of Representatives from
1992 10 2002. He reccived the Delaware
State Bar Association’s Distinguished
Legislative Service Award and Widener
University School of Law’s Outstanding
Alumni Service Award in 1999, and the
Bloomsburg University Young Alumnus
of the Year Award in 2002.
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Justice Holland has also published several
law review articles, primarily dealing with
judicial ethics and legal history.

FRANCIS G.X. PILEGGI

e 7] is a partner in the
Wilmington office
of Fox Rothschild,
one of the nation’s
largest law firms.
He has extensive
experience with
corporate and

: commercial
litigation matters involving fiduciary
duties and corporate governance,
bankruptcy proceedings and federal
securities laws. Pileggi was legislative
counsel for the Delaware House of
Representatives from 1994 through
1998, writing legistation and testifying
before the General Assembly about
pending legislation. A past president of
the St. Thomas More Society of
Wilmington, he received the 1997
Distinguished Service Award from the
New Lawyers Section of the Delaware
State Bar Association.

CHRISTINE P. SCHILTZ

joined Parkowski, Guerke & Swayze as a
sharcholder in June 2003, concentrating
in insurance and banking law, health care

and government
relations, and

She has represent-
ed a variety of
clients before the
Delaware General
Assembly and

; state administra-
tive agencies. She is a member of the
ABA’s Business Law and Tort and
Insurance Practice sections. She currently
serves as Vice Chair of the Associaton’s
Insurance Regulatory Committee. A
1993 graduate of the University of
Richmond, T.C. Williams School of Law,
she s co-chair of the Delaware State
Chamber of Commerce’s Congressional
Action Committee and a member of

the Chamber’s Legislative Policy
Committee.

DAVID S. SWAYZE

joined Parkowski,
Guerke & Swayze
as a sharcholder in
June 2003. A for-
mer Chiet of Staff
and Executive

Assistant to the
Governor of

- - Delaware, he
specializes in financial services regulation

regulatory matters.

and legislation, commercial transactions,
and environmental, administrative and
commercial law. He is a member of the
Administrative Law Section and the
Banking Law Committee of the ABA’s
Commercial Law Section. He also sits
on the Banking, International Law and
Nominations committees of the Delaware
State Bar Association. Swayze is a 1969
graduate of the University of
Pennsylvania Law School, and received
his A.B. in politics from Princeton
University.

ROBERT J. VALIHURA, JR.
was clected in
1998 as a State
Representative
from Talleyville.
He also practices
law at his own law
firm, focusing on
corporate litiga-

e s tion, and is an
adjunct professor of law at Widener
University School of Law. Representative
Valihura graduated with a B.A. from
Villanova University in 1981 and a J.D.
from the University of Pennsylvania Law
School in 1987. He serves as President of
Delaware Greenways and is Chairman of
the district finance committee for Rotary
International. ¢
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Senator Steven H. Amick

Representative Melanie L. Georee

Representative Robert . Valihura, [r.

ER-LEGISIATOR,

THE LAW AND JUSTICE

he lawyer in public service, particularly legislative
service, has a strong and enduring image in the eyes
of the American public. Despite all the negative
images of lawyers that pervade current culture —
some of them all too accurate — the image of the
lawyer who turns his or her advocacy skills to the
representation of a different kind of client, the con-
stituents of the district, remains venerated.

A Indeed, the character recently deemed the greatest
hero in the history of American movies, Atticus Finch of
Harper Lee’s To Kill o Mockingbird, was a lawyer-turned-leg-
islator. Ms. Lee made much of Atticus Finch’s regular re-elec-
tions despite the unpopularity of his racial views because of the
overwhelming trust his constituents placed in him — and the
quality of his legal representation.

But Atticus Finch represented law as practiced very differ-
ently than it is practiced today. No specialist, he was portrayed
as extraordinarily competent at criminal defense, wills and
estates, and archaic real estate law. He was the “country
lawyer” solo practitioner, with an office on the courthouse
square and a deep familiarity with nearly everyone in the com-
munity, and they with him. Such a person would still make a
sought-after political candidate today. Both parties try to find
and hold such candidates, but they are rare.

Lawyers entering the political arena today suffer from com-
parison with this pervasive image of the ideal lawyer-legislator.
Few lawyers today attempt a solo general practice with an
office on the town square, handling the various areas of legal
work that may arise in a community. While today’s lawyers
may be well known and respected in a given client communi-
ty, this only rarely translates into prominence in the popula-
tion as a whole. By the same token, participation in political
life may not attract paying clients to the lawyer’s doorstep the
way it once did.

Perhaps these are some of the reasons why lawyer partici-
pation in state legislatures around the country has witnessed a
marked decline. At one point, some legislatures averaged
more than 40% lawyers and most exceeded 25%. Although no
current count is readily available, these numbers have declined
substantially in a high percentage of cases.

Another reason for the decline in the number of lawyer-leg-
islators may well be the increasing professionalization of state
legislatures. Many are now more or less full-time. More and

more legislators find it difticult (particularly in states with
lengthy sessions and distant capitals) to maintain any kind of
outside professional or business interest. In these respects,
Delaware is atypical. Our legislature has struggled to maintain
itself as a citizen assembly in which most members are other-
wise employed. Our capital is a short commute for all mem-
bers. Indeed, the number of lawyers in our General Assembly
has slowly and fitfully increased over the last 17 years.

Never numerous, few lawyers were members of our legisla-
ture in the sixties and seventies. Those who did participate
were singularly successful as a group: witness former Congress-
man and former Governor Pete dulPont and former Governor
and current Congressman Mike Castle, both of whom served
in our General Assembly. Fine lawyers and legislators like John
Sinclair and Harry Terry were active, but their tenure was
brief. Indeed, when DuPont left for Washington and Castle
left public office to return to private practice, Sinclair and
Terry declined to run for re-¢lection. By 1981, there were no
lawyers in the General Assembly.

Steve Amick ran for the State House of Representatives in
1986. Since Amick’s arrival in 1986, the number of lawyer-
legislators has gradually, if sporadically, increased. He has been
joined by Phil Cloutier, Rick DiLiberto, Rick Hague, Dallas
Winslow, and Chuck Welch, each of whom has since left, and
by his co-authors and contemporaries, Robert Valihura and
Melanie George. No longer does the President Pro Tempore
of the Senate lament the arrival of a lawyer as having
“destroyed our perfect record.” The public has supported
lawyer candidates, contrary to the past prevailing wisdom of
our bar.

Once seated as a member of the General Assembly, Amick
heard a good deal of good-natured teasing about his status as
the General Assembly’s only lawyer and began to encounter a
problem we believe has been common among all lawyers
elected since: He quickly found that there were many errors in
draftsmanship in bills that are presented to the Legislature.

Legislative bills come from a varicty of sources. Draft bills
are prepared by State agencies, corporate interest groups,
non-profits, national lobby groups, and persons in other states
and countries, as well as by legislative caucus attorneys and
staff attorneys responding to the occasionally inarticulate
requests of their legislative clients. The result can be a statu-
tory hodgepodge that frustrates lawyers, who typically spend
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considerable time struggling to find the
perfect phrase to capture the essence of
a court’s favorable opinion or a nuance
of a client’s contractual obligation. But
legislators eager to capture a political
issue sometimes intentionally draft a bill
ambiguously as a compromise needed
to achieve a majority of votes. Legis-
lators also sometimes lack the patience
to carefully craft the clear language that
lawyers and judges value.

Rookie lawyer-legislators almost uni-
versally report ecarly encounters with
irate colleagues who do not appreciate
the “nit-picking” changes proposed by
the carefully trained and thoughtful
novices. These confrontations can leave
scars and long-term consequences.
Some lawyers have found these pres-
sures so difficult that they have left leg-
islative service. Most, however, find
more subtle and politically sensitive
ways to deal with such issues, under-
standing that it is impossible for any one
legislator to fix all the ills he or she may
perceive in a piece of legislation.

The problem that remains is a dou-
ble-edged one. First, lawyers are some-
times reluctant to run for the usual rea-
sons: lack of spare time because of pro-
fessional and family commitments,
reluctance to become involved in the
raucous world of politics, and disbelief
in anyone’s interest in electing them.
Second, some lawyers who run for leg-
islative office think they should be elect-
ed merely because they are lawyers, and
that the nitty-gritty of political signs,
radio spots, door-to-door and super-
market campaigning, mass-mail bro-
chures, campaign rallies and the like
should not be required of them.
Brothers and sisters of the bar who
exhibit any trace of such arrogance to
their constituents are rarely elected.
Why Lawyev-Legisiators Ave
Important in Our Democracy

Why does it matter whether we have
lawyers serving as representatives and
senators in Legislative Hall? It matters
for the same reasons that it is important
for farmers to have farmers represent
them, the retired to have retired people
represent them, the police to have
police represent them, and teachers
to have teachers represent them.
Legislators pass bills that affect nearly
every profession. It is critical that law-
yers have a voice in the process for many
reasons.

First, lawyers have a special interest in
ensuring the preeminence of Delaware’s

N
e,
A /,.//{'7'/: .

corporate laws and Delaware’s judiciary.
Our judiciary ranks among the best in
the nation. Businesses and corporations
incorporate in Delaware partially
because of the golden reputation of its
judiciary, and also because Delaware
laws are business-friendly, cutting-edge,
and progressive. So much of our live-
lihood depends on this sophisticated
legal practice that the lawyer-legislators
will fight to preserve Delaware’s status.

Second, a lawyer-legislator will
review legislation from a lawyer’s per-
spective. While a legislator’s duty is to
serve his or her constituents to the best
of the legislator’s ability, often a legis-
lator’s constituents will not have ex-
pressed their views on the issues pre-
sented by a bill that comes up for vote.
The legislator’s decision must then be
based on what he or she feels is in the
best interests of the constituents. That’s
where a person’s life experience comes
into play. A farmer will filter legislation
through a farmer’s eyes, a teacher will
filter legislation through a teacher’s
eyes, and a lawyer will filter information
through a lawyer’s eyes. And what criti-
cal eyes they are. Ask yourself as you
read this article whether you fully
absorb its content or focus more on the
syntax and gramimar of each sentence.
Now try reviewing hundreds of pieces

DELAWARE LAWYER 11

of legislation that come before vou,
many of which were dratted quickly or
by non-lawyers.

While sometimes it seemis a curse to
have such critical eyes, our strength as
lawyer-legislators is in our continual
questioning of what a bill will do, who
it will affect, and why we are being
asked to vote on it. While we certainly
do not own an exclusive license on dili-
gence, we do our best to ensure that
legislation that we support makes sense,
is technically accurate and is constitu-
tional before we vote in its favor.

Lawyer-legislators can provide unique
insight to their colleagues regarding
how a court might interpret a bill once
it becomes law. As lawyers and law
clerks, we have spent our careers argu-
ing to a court that a particular law
should be interpreted in one way as
opposed to another. Ambiguous laws
are more likely to face challenges in
court. The free market economy sufters
when information is imperfect. Poorly
drafted laws, especially those addressing
property rights and corporate gover-
nance, lead to marker failures. Lawyer-
legislators are especially cognizant of
this problem.

Third, lawyer-legislators serve as par-
ticularly strong advocates for their con-
stituents and the causes they believe in.
Lawyers represent clients for a living
and have been trained to advance a
client’s position, whether by debating
an issue in a brief or in court, or negoti-
ating a deal with a business client or a
scttlement in family court. As legisla-
tors, we represent thousands of con-
stituents who need their voices heard on
social issues. Often, however, the inter-
cests of our constituents will diverge or
conflict. As a lawyer, when you seek to
take on an additional client, you run a
conflicts check to see whether the new
client’s interests conflict with current
clients. We don’t have this luxury as leg-
islators. Often, especially on a contro-
versial bill, our constituents will be
divided as to whether they want a cer-
tain piece of legislation passed. We have
to make the difficult decision of how to
vote.

This poses a challenge to every legis-
lator. Should we vote to protect the
individual rights of the minority even if
they seem opposed to the interests of
society as a whole? If a small group of
constituents cares deeply about an issue
and the majority is relatively indifferent,
should we vote in favor of what the



minority seeks? Should we vote based
on what we think is best for our con-
stituents, even if it is not what they pro-
claim they want?

A corollary to fighting for the inter-
ests of our constituents on various
pieces of social legislation is fighting
governmental red tape to solve our con-
stituents’ problems. These problems
can range from getting a neighbor to
cut his grass, to preventing vandalism in
the neighborhood, to collecting child
support from a deadbeat dad. As
lawyers, we are used to fighting burcau-
cracies on behalf of clients. As legisla-
tors, we can apply the same skills to
helping solve our constituents’ local
challenges.

Finally, lawyer-legislators have a gen-
eral understanding of many aspects of
the law and can offer guidance to our
colleagues about the corporate code,
banking law, insurance law, the criminal
code, and other topics. Because legisla-
tors are asked to consider bills on all dif-
ferent topics, it is natural to respect the
opinion of a colleague who is an expert
in the area. For example, a teacher-leg-
islator will have a greater understanding
of the practical effects of a bill dealing

with the schools. A nurse-legislator will
have a greater understanding about
health and medical issues. A police-leg-
islator will have a greater understanding
of criminal issues.

As lawyers, we help colleagues un-
derstand what a change in the statute of
limitations will do for victims. We can
explain what a certificate of good stand-
ing is and the impact an increase in the
fee will have on Delaware businesses.
We can offer direct insight into how a
proposed change in the law will effect
Delawareans.

Why Lawyers-Legislators ave
Immportant to Our Profession

Aside from lawyers using their skills
to assist in making the State a better
place to live and work through their ser-
vice to the community in the General
Assembly, the lawyer in the legislature
makes a positive impact on our legal
profession as a whole.

The lawyer-legislator serves as a de
facto representative of the profession
itself, returning to the legal community
to report on those legislative issues that
affect the profession or its practice areas;
alerting the bar or its sections to matters
of import in which they should partici-
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pate, consider or promote; and provid-
ing advice and counsel on how to move
the profession’s issues or agenda
through the legislative process.

The lawyer-legislator serves as a con-
duit through which important informa-
tion is communicated to the profession.
By serving on Continuing Legal
Education panels and Committees of
the Bar Association, the lawyer-legisla-
tor is able to provide a critical source of
information to the bar regarding those
issues that are before and have been
considered by the General Assembly
and keep the members of the profession
apprised of new developments in their
practice areas or in the profession gen-
erally.

Knowing what the General Assembly
is doing is not enough, however. Often
during debate or in the frenzy of last-
minute bill introductions, the General
Assembly considers issues with a poten-
tially dramatic impact on the legal pro-
fession or legal practice. Lawyer-legisla-
tors can provide immediate notice to
the profession, allowing the bar or its
sections to take positions and advocate
instead of lawyers’ interests getting lost
or being overwhelmed by the process.

Moreover, lawyers, trained to pre-
sent facts and legal arguments in their
most positive light to a neutral party,
are often ill prepared to confront oppo-
sition to a legislative proposal based on
politics rather than the objective merits.
While it is true that a legislator in theo-
ry may be viewed as neutral fact finder,
poised to make decisions on the merits
of an issue alone, a legislator’s views and
decisions on legislation are not bound
by precedent, logic, or the inherent
worth of a concept. Rather, legislators’
decisions are tempered and shaped by
the political world in' which they are
enmeshed: the demands of the con-
stituency, party interest and loyalty, per-
sonal relationships, intra-chamber poli-
tics, and their own personal political
opinions and positions.

Lawyers can and do assist the profes-
sion in addressing the vagaries of the
process, by communicating to the legal
community the often complex inside
issues — personalities, connections,
issues, and biases — that drive public
policy and shape the debate, and by
working with fellow lawyers to address
those issues in a way that furthers the
agenda of the profession.

In that regard, lawyer-lobbyists, or,
as they are euphemistically called in




Dover, registered agents, recognize the
minctields surrounding anv good idea
that the General Assembly may consider
and rely on lawyer-legislators to give
them a unique perspective on the pitfalls
that may derail their lobbying cftorts.
Lawycrs tend to be cftective advocates
for clients because of their abilites to
marshal arguments and training to
persuade. Lawyer-lobbyists are generally
among the more effective advocates
working in the General Assembly.
Lawver-lobbyists tend to  observe
lawyer-legislators to see what arguments
are most ctfective and to determine
which issues may be problematic for
their clients.

Finally, but no less importantly, a
lawyer-legislator plays a special role in
interactions with the judiciary. Since the
time of its creation, the position of the
judicial branch of government has been
somewhat awkward. Generally revered
by the public, our judiciary, in addition
to its adjudicatory role, must ensure
that the needs of the public and itseltare
being met. To do so, it must advocate
for those needs. Yet, to lobby our legis-
lature or become embroiled in the poli-

tics of the General Assembly presents its

own peculiar problems — real or per-
ceived. Lawyer-legislators, however, can
help address these problems.

Not only does the lawyer bring an
inside understanding of’ the political
process to assist the judiciary, but he or
she serves as a conduit for communica-
tions about the needs of our judiciary
and the legal justice system. The judi-
ciary tends to look to attorneys in the
legislature as allies in the effort to assist
in representing its issues. Lawyers, of
course, have the ability to advocate for
those causes that may otherwise get lost
in the legislative process. The State’s
obligations to fund defense counsel for
the indigent and our moral responsibil-
ity for assisting those less fortunate with
basic defenses in civil matters get more
attention in the budgetary process
through the work of lawyers in the leg-
islature. Advocating for the nceds of
the judiciary, in terms of necessary ser-
vices, increased staffing, user-friendly
facilities, updated equipment, and bet-
ter salaries, are all issues which can be
and have been accomplished by lawyer-
legislators.

In short, lawyers in the General

Assembly profoundly impact that

area of government most directly
involved with the practice of law: our
judiciary.

Thus the lawyer-legislator and the
public not only benefit from the law-
ver’s education and professional experi-
ence, but the legal profession benefits
by having members of its own serving
as its eyes and cars during the legislative
process.

Conclusion

Some may continue to take the long-
standing view that Delawarcans are hes-
itant to elect lawyers to the General
Assembly. This, we are quite convinced,
is a faulty opinion. Lawycr-candidates
have done quite well as a whole when
they have run; as well, it not better than
practitioners of other professions, and
there is a crying need for more mem-
bers of our bar to participate.

But the days when a lawyer was
elected like Atticus Finch, simply
because of the status of the lawyer in a
simpler and less competitive time, arc
over. Even Atticus would have to work
hard and participate in the political
process to be clected to the General
Assembly today. ¢
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SERVING AS

LAWYER TO

THE LEGISLATURIE:
Drafting Laws and Giving Lesal and
Political Advice to Legislators

awyers abound in the halls of Congress, serving as
members of Congress, lobbyists, and legislative drafters.
In comparison, Delaware’s own Legislative Hall has a
paucity of lawyers who are counted among the legisla-
tors, lobbyists, and House and Senate attorneys.
Because of Delaware’s small size, lawyers have discov-
ered that they are in a unique position to make a
difference in society through public service.
, Serving as a State Representative or Senator or
a House or Senate attorney provides the Delaware lawyer
the perfect opportunity to contribute. This article provides
the perspective of a former legislator and former legislative
counsel.

It is surprising that so few Delaware lawyers have chosen
public office as a means to contribute to their community
since, as lawyers, we occupy a central role in our political and
judicial systems. According to the Preamble to the Rules of
Professional Conduct, “as a public citizen, a lawyer should
seek improvement of the law ... [and] devote professional
tdme and resources and use civic influence to ensure equal
access to our system of justice for all.”

The General Assembly provides a forum to effect positive
legislative change in Delaware to improve societal resources
for those less fortunate, to enact public service initiatives
through legislation, to develop and maintain community rela-
tionships, and to improve the legal community’s standing as
a whole.

For those lawyers who do not have the desire to serve as a
legislator, serving as a House or Senate attorney can allow one
to be involved in politics and have a hand in shaping our laws,
serve our community and “make a difference” in society with
a lesser time commitment. Serving the role of legislative coun-
sel gives one the best insight, other than a legislator, into the
procedural and substantive law-making process during the
approximately 15 weeks that the legislature is in session from
January to June each year. During those 15 weeks, they are in
session three afternoons each week.

The Democratic caucus and the Republican caucus in both
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the Senate and the House of Representatives each hires its
own group of attorneys, each of whom plays an important
part in making new laws. Other than the legislators them-
sclves, the legislative attorneys are usually the only other per-
sons allowed in the sacrosanct caucus meetings, where the
members of the respective political parties in each chamber
discuss their views and votes on pending legislation each day
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