U.S. Postage
PAID
Wilmington, Delaware
PERMIT NO. 697

Nonprofit Organization

-

A Matter of

B

o

7]
g
=
=
]
=
=
-l
=
@
Q
7
o3
d
<
<&
L
-
|
<
&=
=
=
&
S
2
<
=
]
o
=
<
o8
fow

‘v

21




Express your passion
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that celebrate life! Stunning design and unparalleled
craftsmanship...elegantly melded together in locations that
defy description. From the edge of the White Clay Creek
Preserve, to the heart of the Longwood area. And
plenty of open space...just as nature left it.

Whether you prefer to live down the street from a
private community clubhouse, or just minutes away from
shopping and museums, you owe it to yourself to discover

why families who could live anywhere have chosen to
call a Wilkinson community home.
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Having competed successfully in a variety of boats, Gary Jobson's choice for himself is a classic
Herreshoff 28-footer, whose graceful design will never go out of style. The same aesthetic is H
reflected in his timepiece.

Rolex Oyster Perpetual Submariner in stainless steel and 18kt gald.

Officially Certified Swiss Chronometer.

A OUBET,.

JEWELERS
3801 KENNETT PIKE, GREENVILLE CENTER, GREENVILLE, DELAWARE (302) 888-2991
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Introducing the Fonar Stand-Up” MRI: The Only True Open MR
How Does This New Technology
Affect YOU?

If you and your client require clear evidence
of a traumatic injury, contact us. Our diagnostic
imaging studies represent solid findings that
can help support your case.

For the first time, patients can be scanned in their positions of
pain or symptoms. Some problems are not detectable or cannot be
fully evaluated when the patient is lying down. The Stand-Up MRI

has the ability to put the patient in the position necessary to pro-

vide the most accurate diagnosis.
Liid

Scan Patients in Position

of Symptoms
The P rOOf Is For more information on this ground-breaking
In The Picture” technology — the only one of its kind in Delaware and

surrounding areas — contact Diagnostic Imaging
Associates at (302) 425-4DIA, or visit our website,

www.diaxray.com.

Coming soon to our new Brandywine location:

32006 Concord Pike, Wilmington, DE 19803.

Conrtonal — Stan-ty

Lie-Down MRI
MRI

Some problems are detectahle only when the
patient is in an upright position, The above lumbar
image on the right reveals a dramatic spinal instability,
as it was uncovered with an upright scan. This
patient's ‘ problem was invisible, and therefore
undiagnosed, using a conventional, lie-down

— Diagnostic
Imaging
Associates

MRI scanner.
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Discussing criminal lability in his
book, The Common Law, Oliver
Wendell Holmes, Jr. concluded: “All
acts are indifferent per se.” For example,
the act of moving one’s finger a few mil-
limeters, in itself, has no moral or legal
import. But when the finger rests upon
the trigger of a loaded gun that points
towards a human being, that surround-
ing context may engender serious con-
sequences. And if the outcome of that
otherwise-indifferent finger movement
is homicide, moral and legal issues of
punishment arise immediately, including
questions regarding the ultimate penalty
of death.

Moral philosophers have debated the
concept of capital punishment for cen-
turies, and profound disagreement con-
tinues. Opponents label the practice
barbaric — unsuited to a developed civi-
lization with a modern culture.
Proponents view the death penalty as a
necessity ~ to deter serious crime and to
encourage personal responsibility.

The contributors to this special issuc
of Delaware Lawyer cogently address

several facets of this debate. Joe
Bernstein’s thorough analysis of the
evolution of Delaware statutory and
case law is a “must read” for any capital
litigator in the First State. Justice Walsh
contributes the judicial perspective in an
insightful article about the problems of
proportionality review in death penalty
cases. While DProfessor Bookspan’s
thoughtful essay challenges the legiti-
macy of the juvenile death penalty, the
article co-authored by Jane Brady and
Paul Wallace carefully responds to many
criticisms of capital punishment as
administered in Delaware.

On the personal side, Kristin
Frochlich’s touching account of her
experiences as a family member of a
murder victim articulates vividly an
aspect of this issue that is often neglect-
ed. As for my own article — which dis-
cusses constitutional and strategic ques-
tions relating to the post-conviction

stages of capital litigation — the facts,
arguments, and even some of the dia-
logue come directly from my federal
habeas caseload. Finally, Peter and
Maria Hess appraise some treatments of
the death penalty by the popular media.

Social enlightenment about difficult
and far-reaching issues like capital pun-
ishment may indeed develop slowly, but
rational discussion as found in these
pages surely fucls its progress. As
Holmes might have observed, by criti-
cally exploring the complex questions of
responsibility and punishment, we may
self-consciously realize that our underly-
ing sentiments about these issues are
not, after all, moral or legal in nature so
much as they are political.

And in a democratic society, political
debate should never cease.

T

David Curtis Glebe
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was admitted to the
Delaware bar in
1970, and presently
L, has an office in
Wilmington. His
practice primarily

: - involves criminal
dcﬁ.nsc and he has been lead counsel
in six capltal murder cases that have
gone to trial, as well as lead appellate
counsel in 12 capital murder cases.

PHYLLIS T. BOOKSPAN
is a professor of law
at the Widener
i University School
of Law. A member
1 of the faculty since
i 1985, she teaches
; and writes in the
areas of cumlml law and procedure,
juvenile rights, and gender law. Prior
to her admission to practice in the

District of Columbia and the Common-

wealth of Pennsylvania, Bookspan
carned her J.D. and LL.M. from the
Georgetown University Law Center.

M. JANE BRADY

is the Attorney
General of the State
of Delaware. Prior
to taking office, she
served as a Deputy

more than 12 years,
handlmg several capital murder trials.
She is Chair of the Criminal Law
Committee of the National
Association of Attorneys General, and
serves on the Board of Directors of
the National District Attorneys
Association and the ABA’s Criminal
Justice Section Council.

KRISTIN M. FROEHLICH,
M.S. W
d is a Wilmington
resident and family

therapist in
Delaware County,
Pennsylvania. A
committed Catholic,
= i she is a member of
Delawarc Citizens Opposed to the

(Continued on page 7)
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photographing accident scenes or scars,
performing rush surveillances—

your emergency is something we can
handle. And we’ve been in business

30 years (as opposed to an industry
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here when your case comes to trial.

You can benefit by using S & H
Investigative Services. Here's how:

INVESTIGATIVE SPECIALISTS
When you hire S & H you are hiring
career investigators, not security
guards. We are educated, well pre-
pared, and will make a good impres-
sion on your client, or on a jury.

YOU WON'T
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Recognizing that you have a client to
answer to, we promise to complete
your assignment promptly, and at the
price quoted.
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Service to all of New Castle
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Joseph M.

Bernstein

KEEPING THE
DEATH PENALTY ALIVE

aving represented several capital defendants in
my career as a Delaware lawyer, I am quite
familiar with Delaware’s experience in fashion-
ing death penalty legislation that must conform
to ever-changing federal constitutional require-
ments. In this article, I will explore this ongo-
ing process, and my own experience with some
key issues currently facing capital litigators.

The “modern era” of death penalty legisla-
: tion in Delaware is best characterized as an
effort to enact capital statutes that could withstand constitu-
tional challenges. In Furman v. Georgin, 408 U.S. 238 (1972),
the U.S. Supreme Court held that Georgia’s statute violated
the Eighth Amendment’s prohibition against cruel and unusu-
al punishments. Although the Court did not rule that capital
punishment violated the Eighth Amendment per se, the
Delaware Supreme Court was promptly asked to decide
whether the state’s then-existing death penalty scheme was
constitutional under Furman.

In 1972, Delaware statutes generally mandated the death
penalty for capital offenses. A sentence of death could be
avoided, however, if the jury, “at the time of rendering [its
guilty] verdict,” recommended “mercy,” thus allowing the
court to impose a life sentence. See State v. Dickerson, 298 A.2d
761, 762 (Dcl. 1973). In Dickerson, the Court held that the
Mercy Statute was unconstitutional under Furman, but that
the Murder Statute, mandating a death sentence, was consti-
tutional. 4., at 764-767. Since invalidating the Mercy Statute
eliminated the possibility of life imprisonment, the Court held
that the Murder Statute, standing alone, could only apply
prospectively. 4., at 769. The Court also nullified all death
sentences imposed under the Murder Statute, directing that
the affected defendants be resentenced to life. Id., at 771.

In response to Furman and Dickerson, the legislature enact-
ed a new capital statute in 1974 (the “1974 Statute”) that rede-
fined first-degree murder, making death the mandatory pun-
ishment. The constitutionality of the statute was upheld in
State v. Sheppard, 331 A.2d 142 (Del. 1974). During the fol-
lowing two years, nine cases resulted in death sentences under
the new law.

In 1976, the U.S. Supreme Court decided the landmark
cases of Woodson v. North Carolina, 428 U.S. 280 (1976),
and Roberts v. Louisiana, 428 U.S. 325 (1976), holding that
“mandatory death statutes” in North Carolina and Louisiana
violated Furman by failing to replace “arbitrary and wanton
jury discretion with objective standards to guide . . . and
make rationally reviewable” the sentencing process.
Woodson, 428 U.S. at 303. Thus informed, the Delaware
Supreme Court struck down the 1974 Statute in State ».

Spence, 367 A.2d 983 (Del. 1976).

The legislative response to Spence was a new statute (the
“1977 Statute”), modeled after Georgia’s law, which had been
upheld in Gregg v. Georgia, 428 U.S. 153 (1976). The ruling
in Gregg was based upon the view that Georgia sentencers
would be “given guidance regarding the factors about the
crime and the defendant that the State, representing organized
society, deems particularly relevant to the sentencing deci-
sion.” Id., 428 U.S. 191-192. In particular, the Gregg Court
approved the bifurcated procedures for guilt-phase and penal-
ty-phase determinations, and the requirement that the sen-
tencer “find and identify at least one statutory aggravating fac-
tor before it may impose a penalty of death.” Id., 428 U.S. at
206-207. Both features were incorporated into the 1977 Statute.

Notably, a death sentence could be imposed under the
1977 Statute only upon the occurrence of two events. First,
the jury had to find, unanimously and beyond a reasonable
doubt, at least one “aggravating circumstance,” as defined by
the statute. Second, after weighing all aggravating factors
against any “mitigating circumstances,” the jury had to decide
unanimously that the death sentence be imposed — a determi-
nation that was binding on the court. If the jury was not unan-
imous, the court was required to impose a life sentence, with-
out the possibility of probation or parole. The following year,
in State v. White, 395 A.2d 1082 (Del. 1978), the Delaware
Supreme Court held the 1977 Statute to be constitutional
under Gregg.

Death penalty procedures remained unchanged until 1991.
Whether intended or not, under the 1977 Statute the number
of death sentences decreased dramatically. In the thirteen years
following Whrite, 55 capital cases went to a penalty hearing. But
death sentences were returned in only seven cases. See Lawrie v.
State, 643 A.2d 1336, 1352 (Del. 1994) (Appendix).

In October of 1991, four defendants were convicted of
robbing an armored car and killing two guards. By a vote of
eleven to one, the jury failed to recommend sentences of
death. See Robertson v. State, 630 A.2d 108, 1086-1087 (Del.
1993). The legislative response was swift:

The new law [herein, the “1991 Statute™] was enacted

under a suspension of legislative rules on the day it was

introduced. There was little debate in either house of the

General Assembly. The catalyst for these rapid develop-

ments was the imposition of life sentences on defendants

by a New Castle County jury in a much publicized cap-
ital murder case involving the execution style murders of
two armored car guards.

State v. Cohen, 604 A.2d 846, 8§49 (Del. 1992).

The 1991 Statute effected sweeping revisions. The center-
piece of the law changed the roles of judge and jury during

DELAWARE LAWYER 9




capital sentencing proceedings. As
noted, under the 1977 Statute a death
sentence was imposed only upon the
jury’s unanimous decision. By contrast,
the 1991 Statute required the jury to
make an “advisory” recommendation to
the judge, who then had final responsi-
bility for determining the sentence. Id.
In Coben, the Court held that “designa-
tion of the trial judge as the sentencing
authority does not violate the right to a
jury trial,” and observed that the “defen-
dants concede that there is no federal
right to the determination of punish-
ment by a jury in a capital case.” Id., at
851.

This statutory reversal of the roles of
judge and jury produced a significant
increase in the number of death sen-
tences. After the adoption of the 1991
Statute, 42 capital murder cases went to
a penalty hearing, with death sentences
imposed in 19 cases. See Taylor v. State,
822 A.2d 1052, 1060-1064 (Del. 2003)
(Appendix “A”). The holding in Coben
went unchallenged until June 2000,
when the U.S. Supreme Court decided
Apprendi v. New Jersey, 530 U.S. 466
(2000).

In a five-to-four ruling, the Apprend:
Court held that New Jersey’s “hate
crime” law  violated the Sixth
Amendment and the Due Process
Clause. Apprendi pled guilty to posses-
sion of a firearm, which carried a penal-
ty of five to ten years. But under the
“hate crime” statute, an extended sen-
tence was possible if the trial judge
found, by a preponderance of evidence,
that the defendant “acted with a purpose
to intimidate an individual or group of
individuals because of race, color, gen-
der, handicap, religion. . .” Id., at 486-
487. The Apprendi Court stated:

It is unconstitutional for a legisla-

ture to remove from the jury the

assessment of facts that increase
the prescribed range of penalties to
which a criminal defendant is
exposed. It is equally clear that
such facts must be established by
proof beyond a reasonable doubt.
Id., 530 U.S. at 490. Whether the
required finding was deemed an “ele-
ment” of the offense or a “sentencing
factor” did not matter. Rather, the only
relevant inquiry was — “does the required
Sfinding expose the defendant to a greater
punishment than that authorized by the
Jury’s guilty verdice?” Id., 530 U.S. at
494 (empbhasis added).
The Apprends decision renewed a

debate among the justices regarding the
validity of a sentencing judge’s findings
of “aggravating circumstances,” under
state capital sentencing schemes. The
dissenters argued that the majority’s
position “expose[d] the defendant to a
greater punishment than that authorized
by the jury’s guilty verdict,” in direct
conflict with Walton v. Arizona, 497
U.S. 639 (1990). In Walton, the Court
upheld Arizona’s capital statute, reject-
ing the defendant’s argument that the
federal constitution required the jury,
not the judge, to determine the exis-
tence of statutory aggravating factors.
See  Apprendi, 530 U.S. at 538
(O’Connor, J., dissenting) (observing
that majority opinion is “baftling to say
the least” in light of Walton), and 530
U.S. at 522 (Thomas, J., concurring)
(issue of Walton’s viability remains
“question for another day™).

In Delaware, an Apprendi-based chal-
lenge to the 1991 Statute was rejected in
Capano v. State, 781 A.2d 556 (Del.
2001). Referring to Walton, the Court
in Capano stated that, “a majority ot the
[Supreme] Court concluded that the
holding in Apprendi did not disturb the
line of decisions approving of death
penalty statutes like that in Delaware.”
Id., 781 A.2d at 671.

However, in June of 2002, Walton
was expressly overruled in Ring »
Arizona, 536 U.S. 584 (2002), thereby
upsetting the Capano Court’s expecta-
tion that Apprend: did not apply to cap-
ital sentencing laws like the 1991
Statute. In Ring, the Court held that the
Sixth Amendment required that a jury
must find, beyond a reasonable doubt,
the statutory aggravating circumstances
permitting the death penalty, because
such factors operated as “the functional
equivalent of an element of a greater
offense.” Id., 536 U.S. at 609.

Clearly, the constitutional require-
ment in Renyg that statutory aggravating
circumstances be found by the jury
rather than by the judge called into
question the continuing validity of the
prescribed process under the 1991
Statute. When Ring was issued, there
were eight cases pending in the
Delaware Supreme Court with judge-
imposed death sentences. There were
also several death penalty cases pending
trial in the Superior Court.

The legislative response to Ring was a
revision to the 1991 Statute, in July of
2002. See 11 Del.C. § 4209. The
amendment provided that a death sen-
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tence could not be imposed unless the
jury found, unanimously and beyond a
reasonable doubt, the existence of a least
one statutory aggravating circumstance.
The jury’s role of giving “advisory opin-
ions” — whether the aggravating factors
outweighed the mitigating factors — was
left intact. Also left intact was the judge’s
final decisionmaking power to impose
the death penalty.

Despite Ring, the Delaware Supreme
Court has consistently declined to hold
the 1991 Statute unconstitutional. The
Court has held, on a case-by-case basis,
that Ring is satistied by a jury’s “finding
during the guilt phase of the underlying
facts that are necessary to establish a
statutory aggravator beyond a reason-
able doubt.” Reyes v State, 819 A.2d
305, 316 (Del. 2003). “When the very
nature of a jury’s guilty verdict simulta-
neously establishes the statutory aggra-
vating circumstance. . . that jury verdict
authorizes a maximum punishment of
death” in a manner that comports with
Ring. Id., at 317.

It is difficult to predict the impact of
Delaware’s “Ring amendment” to the
1991 Statute upon the number or fre-
quency of death sentences yet to be
imposed. Having participated in one of
the first capital cases to go to a penalty
hearing under the “Ring amendment,”
my professional view is that juries will
likely have a harder time reaching a un-
animous verdict when the aggravating
factor(s) themselves require additional
findings of fact beyond the guilty verdict.

For example, in Capano, the jury
unanimously found the defendant guilty
of murdering Anne Marie Fahey, yet
split cleven to one on the only statutory
aggravator — whether the murder was
the result of substantial planning and
premeditation. Id., 781 A.2d at 675.
Similarly, in another capital case that I
recently tried, the jury convicted the
defendant of intentional murder, but
also failed to reach a unanimous verdict,
as required by the “Ring amendment,”
that the crime resulted from substantial
planning and premeditation, or that the
murder was committed for pecuniary
gain. The defendant in that case was
therefore ineligible for a death sentence.

In July of 2003, the legislature
responded to the Delaware Supremc
Court’s interpretation of the jury’s role
in providing the judge with an “advisory
opinion” whether aggravating factors
outweighed mitigating  circumstances.
The previously prevailing notion was

IS == |



that the judge should accord “great
weight” to the jury’s recommendation.
See, ¢4, Capano, 781 A.2d at 656,
n.417. But that view was rejected by a
Superior Court judge in State v. Garden,
792 A.2d 1025 (Del. Super. 2001)
(“Garden I).

In Garden I, the defendant was con-
victed of two counts of capital murder
for several armed robberies, one of
which resulted in the death of a 36-year
old mother of four children. Id., 792
A2d at 1031-1032. The jury deter-
mined that the aggravating factors did
not outweigh the mitigating circum-
stances. Id., at 1028. But the judge
rejected the jury’s finding, concluding
that Garden should be sentenced to
death. In declining to give the jury’s
non-binding recommendation “great
weight,” the trial judge rejected the
notion that the jury represented the
“conscience of the community.” Id., at
1029-1030.

The Delaware Supreme Court vacat-
ed the death sentence, remanding the
case for further consideration of the
penalty. Garden v. State, 815 A.2d 327
(Del. 2003) (“Garden IT”). The Court
recognized that the 1991 Statute was
patterned on Florida’s law, as articulated

in Tedder v,_State, 322 So.2d 908 (Fla.
1975). The Court in Garden IT wrote:

[Gliven the legislative linkage

between the 1991 [S]tatute and ...

the Tedder standard . . . We thus

hold that a trial judge must give a

jury recommendation of life “great

weight” and may override such a

recommendation only if the facts

suggesting a sentence of death are
so clear and convincing that virtual-

ly no reasonable person could ditfer.
Garden I, 815 A.2d at 343.

On remand, the trial judge again sen-
tenced Garden to death, and sharply
criticized the Delaware Supreme Court’s
adoption of the Tedder standard. State ».
Garden, 2003 Del. Super. LEXIS 165
(Del. Super. 2003) (“Garden III”).
Indeed, the trial court openly invited the
legislature to overrule Garden II:

Where the Delaware Supreme

Court has incorrectly interpreted a

statute, it falls to the legislature to

correct judicial misinterpretation
and clarify legislative intent. If the

Declaware  General — Assembly

believes that the Garden decision

does not express the will of the
people, then it should adopt an
amendment to the capital punish-

ment statute which rejects the

Garden ruling. Ifit does not do so,

then this Court will be satisfied

that Garden is correct.
Garden III, 2003 Del. Super. LEXIS
165, at *16-*17.

The legislative response was House
Bill 287, effective July 15, 2003. See 74
Del. Laws, c. 174. The stated purpose of
the statute was to “reverse the Delaware
Supreme Court’s judicial misinterpreta-
tion of Delaware’s death penalty statute
by repealing the Tedder standard.”
Section 4209(d)(1) of Title 11 now
provides that “[T]he jury’s recommen-
dation concerning whether the aggra-
vating circumstances found to exist out-
weigh the mitigating circumstances
found to exist shall be given such con-
sideration as deemed appropriate by the
Court.”

As the esteemed philosopher Yogi
Berra observed: “It is difficult to make
predictions, especially about the future.”
In the present context, the safest predic-
tion is that the ongoing debate regard-
ing the procedures by which the death
penalty is implemented in Delaware will
continue to generate more judicial
decisions and additional legislation.
Stay tuned. 4
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Joseph T. Walsh

THE LIMITS OF
PROPORTIONALITY REVIEW
IN DEATH PENALTY CASES

t is now an accepted precept of federalism that there are
few arcas reserved exclusively to state jurisdiction in
capital punishment adjudication. Over time, the
Supreme Court of the United States, and. to a lesser
extent the federal courts of appeals, under the Eighth
Amendment or related due process or equal protection
standards, have defined the limits for the imposition of
the death penalty under state law. To the extent that the
current view assumes federal oversight insuring a mini-

mum of individual rights — with the states free to
experiment above the minimum — the question naturally aris-
es as to what the states may do in their laboratories under the
acgis of state constitutions or statutes regarding the formula-
tion of non-federal standards.

Any discussion of the role of the states in the area of capi-
tal punishment must begin with the premise that whether
capital punishment may be imposed for commission of an
offense is a matter, in the first instance, for a state to deter-
mine. While the Supreme Court has restricted the imposition
of the death penalty under due process standards, federal law
obviously has not mandated its use. For the most part, the
role of federal law, particularly at the level of judicial review,
has been one of supervision of capital convictions imposed in
state courts.

It is notable that state institutions responsible for imple-
menting state law, whether in the area of capital punishment
or otherwise, include more than just the judiciary. Legislators,
who exercisc the basic law-enacting function, will initially
determine whether the organic or substantive law of the
state authorizes the imposition of capital punishment.
Furthermore, state legislatures, through statutory amend-
ments, may limit or broaden the use of capital punishment
and define the scope of appellate review. In certain states, the
Governor, whether acting alone or in concert with executive
agencies such as a board of pardons (or some analogous
body) may, through the power of clemency, affect the fre-
quency of the imposition of capital punishment. The involve-
ment of the non-judicial branches of state governments has
been most noticeable in the current debate over whether the
death penalty is fairly imposed, as evidenced by recent mora-
toriums on the death penalty in Illinois and Maryland. For the
most part, however, state courts of last resort, exercising final
review under state constitutional provisions, continue to be
the principal fora for testing the legality of death sentences.'

One area in which state law controls exclusively is that of
proportionality review, 7.e., whether the death penalty in a

particular case is appropriate given the nature of the offense
and the character of the offender. Because the Supreme Court
has refused to recognize a basis for the requirement of pro-
portionality in federal constitutional law, this inquiry has
become solely a state matter, almost by defaule?
Proportionality Distinguished

At the outset, it is helpful to distinguish the types of pro-
portionality review discussed in the case law and academic
commentary. From one perspective, the principle of propor-
tionality may determine whether the imposition of the statu-
torily authorized penalty for a designated offense is, per se,
impermissible. When so applied, this general form of propor-
tionality could conceivably extend beyond capital offenses,
such that a long mandatory sentence for a trivial misde-
meanor, for example, might well fall within its scope. Even if
the focus is limited to examining whether the death penalty
itself is justified for offenses not resulting in death of the vic-
tim, state courts rarely declare a statute unconstitutional
because it mandates a death sentence for such offenses.?

The principle of proportionality, when applied by state
courts in capital cases, arises most often in claims that the
punishment was not proportionate to the defendant’s culpa-
bility, when measured against similar crimes by other defen-
dants. This type of proportionality analysis has become
known as “cdmparativc” review, and this article will discuss its
use and effectiveness. The analysis may be conducted under
state constitutional standards or, as in Delaware, where direct
review of capital convictions is mandated by statute. At pre-
sent, twenty of the thirty-eight death penalty states provide
for some form of comparative proportionality review. Of local
interest, Delaware and New Jersey require such review, while
Pennsylvania and Maryland do not.*

While proportionality review offers state appellate courts a
theoretical non-federal mechanism for determining whether
the death penalty has been arbitrarily imposed, courts
attempting to conduct comparative proportionality review
have struggled to devise a workable methodology. The prin-
cipal argument for such review is that it safeguards against the
arbitrary and excessive imposition of the death penalty. It has
been contended that juries, sitting only in single cases, lack
the experience needed to evaluate the appropriateness of
imposing capital sentences. Appellate judges, however, can
measure the result in a specific case against similar cases.
Moreover, because they are removed from the emotional trial
setting, appellate judges can exercise this function in a more
objective and systematic fashion.*
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It is true that appellate judges, sitting
en banc as required by statute, will fre-
quently bring to the task of comparative
proportionality review a cross-section of
informed judgment and experience. The
difficulty in application lies not in the
ability of appellate judges to undertake
such review, but in the formulation of
the database of cases used for compari-
son, and in the weighing of factors for
determining similar cases and defen-
dants. Thus, devising a proper universe
of cases remains the primary, and most
challenging, task in proportionality
review. Should the comparison be limit-
ed to those cases in which the defendant
actually received the death sentence? Or
should it include cases in which the
defendant was charged with a capital
offense but received life imprisonment
by reason of a jury verdict, or as occurs
more often, because of a negotiated
guilty plea?

The Delaware Experience

While the Delaware statute mandates
proportionality review as part of the
direct appeal of a death sentence, it does
so in general terms. The “automatic”
review, set forth in 11 Del C. §
4209(g), calls for the Delaware Supreme
Court to determine:

Whether, considering the totality

of evidence in aggravation and

mitigation the death penalty
was cither arbitrarily or capricious-

ly imposed or recommended, or

disproportionate to the penalty

recommended or imposed in simi-
lar cases arising under this section.

Notably, this provision requires the
Court to undertake a two-part analysis:
(i) whether the death penalty was “arbi-
trarily or capriciously” imposed or rec-
ommended, and (ii) whether the penal-
ty was “disproportionate” when com-
pared to “similar cases.” Since these
exercises implicate consideration of both
the circumstances of the offense and the
character of the offender, their applica-
tion is directed to the same context. But
the arbitrariness analysis is a stand-alone
form of review focusing upon the result
in a particular case, without compari-
son to sentences in “similar” cases.
Although the Delaware Supreme Court
has not applied the arbitrariness test, per
se, to invalidate a sentence, it could be
viewed as implicitly requiring a due pro-
cess analysis directed to claims of plain
error in sentencing,.

The comparative proportionality
review required by Scction 4209(g) has

been applied, however, in cach case
where the death penalty has been
imposed. Like other courts engaging in
such review, the Delaware Supreme
Court has looked to the “universe” of
capital cases, z.e., where the defendant,
convicted of murder in the first degree,
proceeded to a death penalty hearing.
The Court’s task is to “look to the fac-
tual background of the relevant cases to
determine the proportionality of the
sentence imposed.” Clark v. State, 672
A.2d 1004, 1010 (Del. 1996).

The Delaware Supreme Court has
acknowledged that a “definitive com-

parison of the universe of cases is almost
impossible.” Pennell v. State, 604 A.2d
1368, 1376 (Del. 1992). The effort to
compile a reliable universe was further
complicated in 1991, when Delaware’s
capital statute was amended to elimi-
nate the need for jury unanimity in the
recommendation of the death penalty.
Despite the change, the Court has con-
tinued to consider pre-1991 cases,

while recognizing that cases governed *

by the 1991 amendment “are most per-
suasive.” Lawrie v. State, 634 A.2d
1336, 1350 (Del. 1994). Even the
“broadened” universe, however, does
not provide an easily-applied test. Cases
arising out of violent domestic con-
frontations may fall into the same broad
category, but even in such cases relevant
differences arise — such as where the
defendant has stalked the vicim as
opposed to a killing that occurs in a sin-
gle episode. Similarly, homicides occur-
ring during another felony, such as rob-
bery or rape, may be comparable, but a
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death resulting from a burglary gone
awry may present a different picture.

Even where the reviewing court is
able to compile a pool of comparative
cases, there remains the difficult task of
applying the aggravating and mitigating
factors which, in effect, render the
defendant more, or less, culpable than
the defendants in the comparison pool.
This exercise replicates, to a significant
degree, the weighing of aggravating
and mitigating circumstances at the trial
level, both by the jury in its recommen-
dation and by the sentencing judge as
the final arbiter of the penalty.

The New Jersey Experience

A troubling aspect of constructing a
universe of cases lies in accounting for
the element of prosecutorial discretion.
The death penalty process begins with
the charging step — a factor entirely
within the prosecutor’s control.
Influences upon the prosecutor’s dis-
cretion to charge, or not charge, may
vary, and may never be publicly dis-
closed. The motivation for aggressive
charging of capital crimes is also open
to serious question.® Judicial efforts by
courts to include prosecutorial charging
discretion in the calculus have met resis-
tance and, as the New Jersey experience
indicates, have created additional prob-
lems for courts attempting effective
proportionality review.

The Supreme Court of New Jersey
has struggled to formulate a workable
construct for proportonality review
under state law, which has been compli-
cated by the need to define, and rede-
fine, the universe of cases. The Court’s
efforts resulted in the appointment of a
Special Master to examine the current
methodology underlying proportionali-
ty review and to test its assumptions.”
While the Court later accepted certain
recommendations  of the Special
Master, it rejected others.*

The New Jersey Supreme Court,
sensitive to the need to expand its uni-
verse of cases, determined that all cases
that were “death-eligible” should be
included in its comparison pool. The
universe thus consisted not only of cases
in which the death penalty was a sen-
tencing option, but cases in which the
offense permitted a death sentence but
where the state had not sought the
death penalty or the defendants had
obtained non-capital pleas. Although
the resulting data provided a broad
array of “similar” cases, the Court ulti-
mately determined that “the raw num-
bers failed to account for the qualitative

= |




lied or rejected. In practice, howev-
3 the use of comparative proportional-

review has becn limited by the
sence of a workable methodology for

O ‘ ablishing a universe of cases and cri-
A TE?LE 1a for effective comparison. To date,

far as can be determined, no review-

INSU RANCE CO z court has sct aside a death sentence
o 1 the ground that it was dispropor-

mately imposed, using comparative
ndards. This does not mean that the
ercise has not been undertaken in
sod faith, but docs suggest that much
cds to be done if comparative pro-
wtionality review at the state level is to
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