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[Ejducation is perhaps the most impor-
tant function of state and local govern-
ments. . . . It is required in the perfor-
mance of our most basic public respon-
sibilities. . . . It is the very foundation
of good citizenship. . . . [It] is a right
which must be available to all on equal
terms.

* * *
[I]n the field of public education the
doctrine of 'separate but equal' has no
place. Separate educational facilities are
inherently unequal. Therefore, we hold
that the plaintiffs and others similarly
situated . . . are, by reason of the seg-
regation complained of, deprived of
the equal protection of the laws guar-
anteed by the Fourteenth Amendment.

— Brown v. Board of Education,
347 U.S. 483, 493 & 495 (1954).

Brown v. Board of Education, decided
50 years ago May 17, is the most well-
known Supreme Court decision in the
20th century. It ended segregated edu-
cation in America. And it did so for the
most basic of judicial principles — sim-
ple justice (the apt title of Richard
Kluger's seminal work in 1976 on the
Brown decision).

Little mentioned in recounting
Brown's history is that, of the four deci-
sions under review, one was from
Delaware — Belton v. Gebhart, 87 A.2d
862 (Del. Ch. 1952). (In fact, Belton
was the consolidated decision involving
two plaintiffs: Ethel Belton — attempt-
ing to integrate the Claymont, Dela-
ware public schools, and Shirley Bulah
— seeking the same for public schools
in Hockessin, Delaware.) Delaware's
decision, written by then-Chancellor
Collins J. Seitz, was the only one ulti-
mately affirmed by Brown in 1954.
Indeed, Belton was the first decision
in our Nation that integrated public
schools and, in the words of form-
er Justice Thurgood Marshall, was "the
first real victory in our campaign to
destroy segregation of American pupils
in elementary and high schools." Belton
followed by only two years then-Vice
Chancellor Seitz's opinion in Parker v.
University of Delaware, 75 A.2d 225
(Del. Ch. 1950), the first ruling to inte-
grate a public undergraduate university
in America.

In addition to Collins Seitz (and, of
course, Louis L. Redding — the
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Delaware lawyer who brought the
Parker and Belton cases), who were
some of the key persons on the battle-
ground to Brown} How did Brown
affect students in Delaware's black and
white communities? And, while Brown
spawned much hope (many believe
it launched the civil rights movement
of the 1950s and 1960s), what were
the frustrations and disappointments
(especially in Delaware) in implement-
ing its mandate?

We address each topic in this issue
with thanks to our authors. Virginia
Seitz, Collins Seitz's daughter and an
exceptional attorney in Washington,
D.C., writes of her father's perspective
on school integration. Judge Louis
Pollak, formerly the Dean at both Yale
and Penn Law Schools, relates his eye-
witness experience as a member of the
NAACP Legal Defense Fund team that
brought about Brown, Belton, et al. Its
focus, as it should be, is on the Defense
Fund's leader — Thurgood Marshall.

Turning back to Delaware, Ed
Dennis, well-known in Philadelphia as
a former U.S. Attorney and head of
the Criminal Division at the federal
Department of Justice, presents the
effect of Brown on the black communi-
ty in Dover where Ed grew up. John
Taylor, The News JournaFs Editorial
Page Editor, does the same with
respect to the white community in
Wilmington. Each piece's personal re-
flections recreate the feel of the Brown
era and shed insights on its meaning to
those affected directly.

Leland Ware, die Louis L. Redding
Professor of Law and Public Policy at die
University of Delaware, deals in depth
with die frustrations, both nationally and
in Delaware, in implementing Brown's
"with all deliberate speed" school inte-
gration mandate.

Our issue closes with yet another per-
spective — that of a young black attor-
ney — Chip Flowers, currentiy an associ-
ate at Skadden Arps' Wilmington office
and this fall entering die John F. Ken-
nedy School of Government at Harvard.

Brown v. Board of Education culmi-
nated a century-plus craving for equality
in education. Law caught up with the
hope for human dignity. Of selfish sat-
isfaction is that Delaware was first to be
on the right side of history./.

Thomas L. Ambro
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Virginia A. Seitz

CHANCELLOR SEITZS
PERSPECTIVE ON JBROWAT V.

BOARD OF EDUCATION
I conclude from the testimony that in our Delaware society, State-imposed segregation in education itself
results in the Negro children, as a class, receiving educational opportunities which are substantially inferior
to those available to white children otherwise similarly situated. . . . I believe the "separate but equal" doc-
trine in education should be rejected, but I also believe its rejection must come from [the Supreme] Court.
Belton v. Gebhart, 87 A.2d 862, 865 (Del. Chancery 1952) (Chancellor Seitz).

We conclude that in the field of public education the doctrine of "separate but equal" has no place. Separate
educational facilities are inherently unequal. Therefore, we hold that the plaintiffs and others
similarly situated . . . are, by reason of the segregation complained of, deprived of the equal protection of
the laws guaranteed by the Fourteenth Amendment. Brown v. Board ofEduc, 347 U.S. 483, 495 (1954).

ere in Delaware, we could have celebrated the
50th anniversary of school desegregation two
years ago, with the 50th anniversary of
Chancellor Seitz's decision in Belton v.
Gebhart. In Belton, my father, Chancellor
Seitz, made a finding of fact, based on the tes-
timony that he heard, that segregation by
itself results in inferior educational opportuni-

ties, and called on the Supreme Court "to
re-examine its [separate-but-equal] doctrine in the light of
[his] finding of fact."' In addition, and unlike other judges
who found unequal white and black schools, Chancellor Seitz
ordered the immediate admission of black students to the
white schools "shown to be superior." He explained that
"[t]o do otherwise is to say to such a plaintiff: 'Yes, your
Constitutional rights are being invaded, but be patient, we
will see whether in time they are still being violated.'"2

There is little that has been easy in race relations through
the history of the United States, but I can with complete con-
fidence give you the perspective of Chancellor Seitz on
Brown v. Board of Education: He thought it was an easy case.
He heard the evidence presented by counsel for the plaintiffs,
the brilliant Louis Redding of Wilmington and Jack
Greenberg of the NAACP, and made a finding of fact — that
segregation itself resulted in unequal educational opportuni-
ties for black students. He therefore reached a conclusion of
law — that segregation violates the Equal Protection Clause
of the Constitution. As he later explained, "I never could see
how the equal protection clause could be read any other
way."' There can be no question that in 1952 this issue pre-
sented to most judges and public officials a profound profes-
sional and moral dilemma. Of my father, it can only be said
that "[h]e passed this test of professional courage and integri-
ty so easily that he never understood there had been a test."4

In 1954, the Supreme Court accepted Chancellor Seitz's
implicit invitation to reconsider the separate-but-equal doc-
trine and decided to hear the Belton case from Delaware
along with three other school desegregation cases, under the
heading ofBrown v. Board of Education. Speaking for a unan-
imous Court, Chief Justice Earl Warren concluded that, as a
matter of simple justice, there is no place for the separate-
but-equal doctrine in public education. The Supreme Court
quoted Chancellor Seitz's factual finding that "State-
imposed segregation in education in itself results in the
Negro children, as a class, receiving educational opportuni-
ties which are substantially inferior to those available to white
children similarly situated." As my father later said, "It is a
matter of great satisfaction to me that my judgments were
the only ones affirmed by the Supreme Court that day. More
to the point, the United States had come somewhat closer to
keeping faith with its Declaration of Independence."5

Collins Seitz grew up in a wholly segregated world; he
lived in a white neighborhood, went to segregated schools,
worked in segregated workplaces, and lived a life without
social relationships with black persons. In this background,
there is little to explain where he got his perspective on the
issue presented by Brown v. Board of Education — his clear
conviction that racial segregation violates our Constitution.
Having grown up with him and read through his extensive
personal files, the Seitz children can provide some partial
explanations for our father's ability to see so clearly in the
early 1950s.

My father himself has speculated that one source of his
sensitivity with respect to racial injustice was his own status
as an "underdog." He was the youngest of five brothers and
felt aggrieved, as many younger siblings do, by his treatment
at the hands of his older brothers. He grew up in an exceed-
ingly poor family during the Great Depression, with the
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additional hardship of the loss of his
father during his youth. It is no exag-
geration to say that the family was often
without sufficient money for food and
other necessities. My father has also
cited the anti-Catholic prejudice he
encountered as a young man - includ-
ing the dismay of the neighborhood
when his large Catholic family moved
in, the unkind remarks when he sought
a place on the local little league team,
and the opposition of Delaware politi-
cians to his appointment as Chancellor.
(He was the first Catholic member of
the Delaware state judiciary.)

These factors, however, might have
led to bitterness and a narrower sensi-
tivity to religious injustice, rather than
to the open and generous conception
of humanity that Collins Seitz devel-
oped. There are two reasons that did
not happen.

First, my father was a deeply
religious Catholic who en-
countered at a crucial period in
his life a priest with a passion
for interracial justice and
brotherhood. Early in his pro-
fessional life, in the 1940s, my
father joined forces with
Father Thomas Reese in the
effort to persuade the Catholic
Church and Delaware society
that racial segregation and
racial injustice should be
anathema to the Church and
to any person of faith and i
decency. He wrote editorials
for the Catholic periodical •—•••-•
"Truth In Deed," and broadcast edito-
rials on local radio. For example, we
found in my father's personal papers a
March 31, 1948 editorial broadcast on
WILM in support of federal civil rights
legislation:

All too often we use the excuse
that the time is not ripe to justify
ourselves for not taking some
affirmative action requiring moral
courage. The President's Com-
mittee [on Civil Rights] does not
and need not apologize for rec-
ommending the enactment of
specific legislation by the federal
government for the protection of
the civil liberties of all of its citi-
zens. Such legislation will be tan-
gible evidence to the oppressed
that their government can —
within the democratic framework

— make the words "civil rights" a
meaningful part of their daily lives
— not just so many empty words.

Even before this date, my father
broadcast a March 5, 1947 editorial on
WDEL on behalf of the National
Conference of Christians and Jews on
the topic of bigotry:

In connection with the Negro
problem, can we of the white race
analyze the reasons for some of
the conditions extant among the
Negroes without ourselves being
seriously embarrassed? . . . To
those who have studied the prob-
lem with a real desire to see that
every individual in this country
moves toward a realization of the
fruits which grow from practicing
our theory of democracy, the so-
called Negro problem is the joint
responsibility of all citizens who
practice democracy and live the
Ten Commandments. Lip service

"How can we say that
we deeply revere the

principles of our
Constitution and yet
refuse to recognize

those principles when
they are to be applied

to the American
Negro in a down-to-

e a r t h f a s h i o n . . . "

- Collins J. Seitz

is not enough. (Emphasis in orig-
inal.)
In words that foreshadow Belton, he

concluded that "racial and religious
bigotry are foreign to our theory of
democracy not only before the law but in
our daily social and economic con-
tacts." (Emphasis in original.)

The religious and moral source of
Collins Seitz's view of the Constitution
is most evident in his greatest speech,
die June 4, 1951 Commencement Ad-
dress to Salesianum High School. It
was an astounding speech for its time,
particularly in light of the fact that
within days the Delaware Senate was to
act on his nomination to be Chancellor.

Many of us would become fight-
ing mad were we told that we did
not really believe in the great
principles of the Declaration of
Independence and the Consti-
tution of the United States. Yet I
submit that too many of us talk

out of both sides of our mouths at
the same time on this important
subject. How can we say that we
deeply revere the principles of our
Declaration and our Constitution
and yet refuse to recognize those
principles when they are to be
applied to the American Negro in
a down-to-earth fashion? . . .
A person has real moral courage
when, being in a position to make
decisions or determine policies,
he decides that the qualified
Negro will be admitted to a
school of nursing; that the Negro,
like the white, will receive a fair
trial no matter what the public
feeling may be; that every
Catholic school, church and in-
stitution shall be open to all
Catholics — not at some distant

future time when public
opinion happens to coin-
cide with Catholic moral
teaching — but now. (Em-
phasis in original.)

It was only shortly after
giving this speech that Collins
Seitz again exemplified the
moral courage he described
by desegregating Delaware's
schools and doing it "now."
Speaking about Christopher
Columbus to the Sons of Italy
and other Italian-American
societies on Columbus Day in
1951, Collins Seitz said that it
is "often the case where a man
entertains a burning resolve to

accomplish some great objective, he
[i]s able to procure the assistance of
some far-sighted religious men of the
day." The civil rights movement found
such a man in my father.

The factor other than faith that led
my father away from bitterness and
toward fairness and clarity was most
assuredly his legal training. He fully
embraced the rigor of legal reasoning
and the habits of mind that it engen-
dered as pathways to the truth - more
specifically, the true meaning of the law.
As he explained in 1965 to new mem-
bers of Phi Beta Kappa:

We humans do not seem to come
by an objective attitude naturally.
For some psychological reason,
once our mind has made a judg-
ment or an evaluation, it tends to
shield itself from ideas which
unsettle it in such areas. Thus,
true objectivity of mind must be
consciously cultivated by young
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Top left: Collins J. Seitz receiving the oath of office as Chancellor from Justice Daniel F. Wolcott, June 19, 1951. Bottom left: Justice William J. Brennan,
Jr. and Judge Seitz in 1984 (upon Judge Seitz stepping down as Chief Judge of the Third Circuit). Center: Chancellor Seitz in 1954. Top right: Virginia
as a baby on her father's lap (1956). Bottom right: Judge Seitz in repose (1981).

and old alike. It is a state of mind
which welcomes new ideas or for-
mulations. It does not raise barri-
ers of intellectual self-content-
ment or fear of the unorthodox.
My father was speaking so affection-

ately, as he always did, of the mind that
results from assiduous legal training.

And so his objective analysis of the
facts demonstrated incontrovertibly to
him that black elementary and sec-
ondary schools in Delaware were
markedly inferior to white schools and
that the segregation of the black race
uniformly led to inequality. His analysis
of the words of the Constitution, using
the tools that legal training had provid-
ed him, led him inexorably to the con-
clusion that segregation in public edu-
cation was a violation of the constitu-
tional right of equal protection of the
laws. It is no wonder he had an abiding
faith in and love for the law: He
believed strongly, fervently and to the
end of his life that legal objectivity and
reasoning would lead him to the mean-
ing of the law and that the application
of the law in our Nation, embodied in
the United States Constitution, would
lead us to justice for all.

There is a second aspect of Brown
that my father found easy, but that the
Court and the country struggled with
for many years, and that is the question
of the appropriate remedy for the con-
stitutional violation of school segrega-
tion. As stated above, in Gebhart he

ordered the immediate admission of
black children to the white elementary
and secondary schools that he had
found superior in quality. This was the
first time, after a finding of inequality,
that blacks were admitted at once to
white schools at the elementary and
secondary levels.

In Brown v. Board of Education,
however, the Supreme Court ordered
additional argument and briefing on
the appropriate remedy for segregation
and ultimately ordered only that it take
place "with all deliberate speed." We
now know that this language was used
as a device to maintain the status quo.
But, as my father later put it, "the
Constitution on equal protection did-
n't say it was to be deferred for some
students. It was to apply to all students.
. . . . [W]e weren't to wait to educate
their grandchildren. They were sup-
posed to get the benefit of the educa-
tion."6 To paraphrase my father's words
at Salesianum, the Constitution and its
commands require that the schools be
open to members of all races — "not at
some distant future time when public
opinion happens to coincide with [the
Constitution] — but now."7

In 1951, Collins Seitz told Salesian-
um's graduates: "Do not be led astray
by the siren call that the people are not
yet ready for any particular change you
may mention. I say this to each of you
bluntly. You will never be worth your
salt if, at some time during your life,

you don't take up a worthwhile cause
and fight its fight." Because he and
others lived by these words, we are eel-"
ebrating the 50th anniversary of Brown
v. Board of Education. Perhaps here
in Delaware, however, we are celebrat-
ing instead the 50th anniversary of
the Supreme Court's affirmance of
Chancellor Seitz's decision in Belton. •

This article was written in consultation
with my brother Collins J. Seitz, Jr.

FOOTNOTES

1. Belton, 87 A.2d at 865.
2. Id. at 869-70.
3. Address by Collins J. Seitz, University of
Virginia School of Law, Nov. 1990, "What
is Past is Prologue" (hereafter "Seitz
Address"). To similar effect is a remark of
my father in a June 12, 1998 interview with
Edmund N. Carpenter II, where he said,
"desegregation to me was easy." Tr. at 32
(hereafter "Carpenter Interview"). See also
id. at 26 (describing Parker v. University of
Delaware, 75 A.2d 225 (Del. Chancery
1950), as "an easy case," because "to com-
pare the University of Delaware with
Delaware State College at that time was sort
of ludicrous").
4. Eulogy for Collins J. Seitz, Oct. 1998.
5. Seitz Address at 15.
6. Carpenter Interview at 27.
7. See also Collins J. Seitz, "Civil Rights and
the Pressures of Our Times," at May 27,
1971 Meeting of the A.C.L.U. ("[I]n 1954,
the Supreme Court said 'separate but equal
is not equal,' but many cry that they proved
to be hollow words").
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Louis H. Pollak

ASPECTS OF
XHURGOOD MARSHALL:

The Lawyer-Patriot
Who Repaired His Country

Tburgood Marshall in 1957.

he Supreme Court Advocate
As a young lawyer, just a couple of years out of law
school, I had the measureless good fortune to be
able to join the band of lawyers that assisted
Thurgood Marshall, the head of the NAACP Legal
Defense Fund, in structuring die Legal Defense
Fund's assault-by-litigation on racial segregation in
public schools. The opportunity to play a small part

in Thurgood Marshall's historic campaign — the
campaign that was to overturn state-imposed segregation in
Kansas, South Carolina, Virginia and Delaware, Brown v.
Board of Education, 347 U.S. 483 (1954) {Brown I), and
federally-imposed segregation in the District of Columbia,
Boiling v. Sharpe, 347 U.S. 497 (1954), and led to the
"all deliberate speed" remedial decision, Brown v. Board of
Education, 349 U.S. 294 (1955) {Brown II) — came
about through the good offices of my friend William T.
Coleman, Jr.

Bill Coleman and I had been law clerks in the Supreme
Court's 1948 Term — Bill clerking for Justice Frankfurter
and I for Justice Rutledge. In 1949, at the conclusion of our
clerkships, we both went to New York as associates at Paul,
Weiss, [Rifkind a year later], Wharton & Garrison. Not long

after we started at Paul, Weiss, Bill asked me whether I would
like to join die lawyers helping Mr. Marshall in the school
segregation cases. I jumped at the chance. I had not met
Thurgood Marshall but I was familiar with the important civil
rights cases in which he had already been engaged, in associ-
ation with Charles Hamilton Houston, the Dean of Howard
Law School in the 30s (when Marshall was a student), and
with William H. Hastie, the subsequent Dean who in 1949
was appointed by President Truman as a Judge of the United
States Court of Appeals for the Third Circuit — the first black
Article III judge in the history of the Republic. Also I looked
forward to working for the Legal Defense Fund on civil rights
issues in partnership with Bill Coleman, whose extraordinary
legal skills — skills that were to take him to the top of the pro-
fession, and to a cabinet post in President Ford's administra-
tion — were already well known to me.

From the moment Bill and I started working with the
other members of Marshall's team, it was clear to me that this
was a very high-powered lawyer-cohort. They fell into three
groups:

First, there were the staff lawyers of the Legal Defense
Fund serving under Marshall's direct command. They were
Robert Carter, Constance Baker Motley and Jack Greenberg.
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I When the school segregation cases
reached the Supreme Court, Carter
argued the Kansas case and Greenberg
argued the Delaware case. (In later
years, Carter and Motley were both to
be appointed federal District Judges in
the Southern District of New York
(Manhattan). And in 1961, when
Marshall became a Judge of the United
States Court of Appeals for the Second
Circuit, Greenberg was to succeed
Marshall as Director-Counsel of the
Legal Defense Fund. After upwards of
twenty years of remarkable leadership
Greenberg was to leave the Legal
Defense Fund to become a professor at
Columbia Law School).

Second, there were the lawyers from
the trenches — the lawyers from the
venues in which the cases originated -
most of whom, in conjunction with
Marshall and his Legal Defense Fund
staff, were active in the cases from their
inception. Principal among these were
Louis L. Redding of Delaware who,
together with Jack Greenberg, argued
the Delaware case in the Supreme
Court; Harold R. Boulware of South
Carolina; Oliver Hill and Spottswood
Robinson, III, of Virginia, the latter of
whom argued the Virginia case in the
Supreme Court; and several District of
Columbia lawyers: Charles T. Duncan,
Julian R. Dugas, Howard Law School
professor James Nabrit, Jr., and practi-
tioner/Howard professor George E.C.
Hayes, the latter two of whom argued
the District of Columbia case in the
Supreme Court. (In later years, Dugas
was to become a Howard professor,
Nabrit, Robinson and Duncan were
each to serve as Dean of the Law
School, and Nabrit, following his dean-
ship, was to become President of
Howard University. Robinson, after his
deanship, was appointed to the federal
bench in the District .of Columbia, serv-
ing first on the District Court and sub-
sequently on the Court of Appeals for
the District of Columbia Circuit.)

Third, there was a trio of immensely
gifted professors: Charles L. Black, Jr.,
of the Columbia Law School, and later
of the Yale Law School; Robert Ming of
the University of Chicago Law School;
and Jack Weinstein of the Columbia
Law School, who later was to become a
federal District Judge in the Eastern
District of New York (Brooklyn).

Notwithstanding that every member
of this talented legal team was articulate,
un-shy, full of opinions, and possessed
of a reasonable amount of ego, it was

plain that, after hours of noisy and often
contentious debate about optimal legal
theory or optimal litigation strategy,
only one opinion mattered — that of
Thurgood Marshall. Big man with a big
voice, pragmatist, formidable litigator,
intrepid captain of a cause in which he
deeply believed, Marshall would listen
to the debate, put questions, argue,
shout, give ground, reclaim die ground.
And tell a story — a funny story. And
laugh. And decide.

Humor — the joking anecdote, or
the puncturing of pomposity — was an
important aspect of Thurgood Marshall.
But some of it was instrumental.
Kenneth Clark, the City College social
psychologist who contributed impor-
tantly to the social science phases of the
Brown litigation, cogently observed that
"it's a mistake to think of Thurgood as
a comedian. He had this unique capaci-
ty to deal with profoundly serious mat-
ters and then alleviate the mood with a
remark that cut to the human predica-
ment at the core of the problem."
Consider the mock argument at
Howard Law School — a rehearsal for
real argument in the Supreme Court -
in which a faculty member impersonat-
ing one of the Justices asked Marshall
whether the Court, unaided by
Congressional legislation, had the
power to end racial segregation in pub-
lic schools. Marshall dropped to his
knees, and, spreading his arms in an Al
Jolson gesture, replied, "Power? Power?
White boss, you got the power to do
anything you want."

So much for mock argument. Real
argument was a different matter. The
several state cases constituting Brown
had been argued in the fall of 1952,
when Fred Vinson was Chief Justice. In
June of 1953 the Court directed that
reargument be had the following fall,
and that in additional briefs counsel
were to address several questions
about the history of the Fourteenth
Amendment. After extensive research,
new briefs were filed. In September of
1953, Chief Justice Vinson had a mas-
sive heart attack and died. Reargument
took place in December of 1953, with
Earl Warren, the new Chief Justice, in
the center chair. The South Carolina
case was the one Marshall was to argue.
His adversary was eighty-year-old John
W. Davis — former Solicitor General,
former Ambassador to Britain, in 1924
the Democratic candidate for President,
and the Davis of Davis Polk & Wardwell
—who, until he met up with Thurgood

Marshall, was the most celebrated
Supreme Court advocate of the twenti-
eth century.

Marshall's opening argument was not
his best effort. Davis, in response and in
what was to be his last Supreme Court
argument, noted that South Carolina
had been made aware that its black
schools were not on a par with its white
schools and, cognizant of those short-
comings, had committed tens of mil-
lions of dollars to bringing the black
schools up to parity. For plaintiffs to
press for the mystique of desegregation,
rather than to accept the tangible bene-
fits about to be forthcoming, was, Davis
argued, not in the plaintiffs' own self-
interest:

I am reminded — and I hope it
won't be treated as a reflection on
anybody — of Aesop's fable of the
dog and the meat: The dog, with
a fine piece of meat in his mouth,
crossed a bridge and saw the shad-
ow in the stream and plunged for
it and lost both substance and
shadow. Here is equal education,
not promised, not prophesied, but
present. Shall it be thrown away
on some fancied question of racial
prestige?. . .
I entreat them to remember the
age-old motto that the best is
often the enemy of die good.
Marshall's rebuttal came the follow-

ing day. He addressed Davis's closing
argument in the following terms:

As Mr. Davis said yesterday, the
only thing the Negroes are trying
to get is prestige. Exactly correct.
Ever since the Emancipation
Proclamation, the Negro has been
trying to get what was recognized
in Strauder v. West Virginia- [inval-
idating a state statute excluding
blacks from jury service], which is
the same status as anybody else
regardless of race.

And then Marshall moved to his
conclusion:

I got the feeling on hearing the
discussion yesterday that when
you put a white child in a school
with a whole lot of colored chil-
dren, the child would fall apart or
something. Everybody knows that
is not true. Those same kids in
Virginia and Soudi Carolina —
and I have seen them do it — diey
play in the streets together, they
play on their farms together, they
go down the road together, diey
separate to go to school, they
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anything else like it. . . .
The only tiling [that] can be is an
inherent determination that the
people who were formerly in slav-
ery, regardless of anything else,
shall be kept as near that stage as
possible, and now is the time, we
submit, that this Court should
make it clear that that is not what
our Constitution stands for.

The Old Supreme Court Justice
Appointed to the Second Circuit by

challenge anybody to tell me that
it isn't the type of goal we should
try to get to as fast as we can.

In the Devoted Memory of his
Fellow Citizens

Elena Kagan, one of the last of
Thurgood Marshall's law clerks, is a law
professor who is now Dean of the
Harvard Law School. After Marshall's
death she wrote an "In Memoriam"
about the man she and her co-clerks
addressed as "Judge" or "Boss" and

Hill, Robert Cat hr, Tlmtjji ' ' d

e Court Justice TInirqood Marshall in 1976.

rerred to behind his back as "TM."
igan's tribute begins with these words:
A few days after Thurgood
Marshall's death, I stood for a
time at his flag-draped casket,
then lying in state at the Supreme
Court, and watched the people of
Washington celebrate his life and
mourn his passing. There would
be, the next day, a memorial ser-
vice for the Justice in the National
Cathedral, a grand affair complete
with a Bible reading by the Vice
President and eulogies by the

; Chief Justice and other notables.
That service would have its

: moments, but it would not honor
] Justice Marshall as the ordinary
people of Washington did. On the

: day the Justice's casket lay in state,
some 20,000 of them came to the

. Court and stood in bitter cold for
; upwards of an hour in a line that
' snaked down the Supreme Court
; steps, down the block, around the
I corner, and down the block again.

The Justice's former clerks took
turns standing at die casket, acting
as a kind of honor guard, as these
thousands of people filed by.
Passing before me were people of
all races, of all classes, of all ages.
Many came with children and
spoke, as they circuited die casket,
of the significance of Justice
Marshall's life. Some offered tan-
gible tributes — flowers or letters
addressed to Justice Marshall or
his family. One left at the side of
the casket a yellowed slip opinion
of Brown v. Board of Education.
There never before has been such
an outpouring of love and respect
for a Supreme Court Justice, and
there never will be again. •
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fc Thurgood Marshall, c.1935. Center: The NAACP Legal Defense Fund team, 1953; front row: Oliver Hill, Robert Carter, Thurgood Marshall and
James Nabrit, Jr.; back row: Spottsrvood Robinson, Jack Greenberg and George E. C. Hayes. Right: Supreme Court Justice Thurgood Marshall in 1976.

come out of school and play ball
together. They have to be separat-
ed in school.
There is some magic to it. You can
have them voting together, you
can have them not restricted
because of law in the houses they
live in. You can have them going
to the same state university and
the same college, but if they go to
elementary and high school, the
world will fall apart. And it is the
exact same argument that has
been made to this Court over and
over again, and we submit that
when they charge us with making
a legislative argument, it is in truth
they who are making the legisla-
tive argument.
They can't take race out of this
case. From the day this case was
filed until this moment, nobody
has in any form or fashion, despite
the fact I made it clear in the
opening argument that I was rely-
ing on it, done anything to distin-
guish this statute from the Black
Codes, which they must admit,
because nobody can dispute, . . .
the Fourteenth Amendment was
intended to deprive the states of
power to enforce Black Codes or
anything else like it. . . .
The only thing [that] can be is an
inherent determination that the
people who were formerly in slav-
ery, regardless of anything else,
shall be kept as near that stage as
possible, and now is the time, we
submit, that this Court should
make it clear that that is not what
our Constitution stands for.

The Old Supreme Court Justice
Appointed to the Second Circuit by

John Kennedy in 1961, Marshall re-
mained a circuit judge for only four
years. In 1965 Lyndon Johnson picked
Marshall to be Solicitor General, the
post in which, forty years before, John
W. Davis had rendered distinguished
service. Two years later, in 1967,
Johnson appointed Marshall a Justice of
the Supreme Court. After twenty-three
years of dedicated service to the Court,
Marshall, in 1991, at the age of eighty-
three, retired. He died two years later.
Marshall's second law clerk, James O.
Freedman — a law professor who
served as Dean of the University of
Pennsylvania Law School, as President
of the University of Iowa, and then as
President of Dartmouth — has record-
ed the words of the retired Justice at the
last gathering of the Justice's scores of
law clerks:

The goal of a true democracy such
as ours, explained simply, is that
any baby born in these United
States, even if he is born to the
blackest, most illiterate, most un-
privileged Negro in Mississippi, is
merely by being born and drawing
his first breath in this democracy,
endowed with the exact same
rights as a child born to a Rock-
efeller. Of course it's not true. Of
course it never will be true. But I
challenge anybody to tell me that
it isn't the type of goal we should
try to get to as fast as we can.

In the Devoted Memory of his
Fellow Citizens

Elena Kagan, one of the last of
Thurgood Marshall's law clerks, is a law
professor who is now Dean of the
Harvard Law School. After Marshall's
death she wrote an "In Memoriam"
about the man she and her co-clerks
addressed as "Judge" or "Boss" and

referred to behind his back as "TM."
Kagan's tribute begins with these words:

A few days after Thurgood
Marshall's death, I stood for a
time at his flag-draped casket,
then lying in state at the Supreme
Court, and watched the people of
Washington celebrate his life and
mourn his passing. There would
be, the next day, a memorial ser-
vice for the Justice in the National
Cathedral, a grand affair complete
with a Bible reading by the Vice
President and eulogies by the
Chief Justice and other notables.
That service would have its
moments, but it would not honor
Justice Marshall as the ordinary
people of Washington did. On the
day the Justice's casket lay in state,
some 20,000 of them came to the
Court and stood in bitter cold for
upwards of an hour in a line that
snaked down the Supreme Court
steps, down the block, around the
corner, and down the block again.
The Justice's former clerks took
turns standing at the casket, acting
as a kind of honor guard, as these
thousands of people filed by.
Passing before me were people of
all races, of all classes, of all ages.
Many came with children and
spoke, as they circuited the casket,
of the significance of Justice
Marshall's life. Some offered tan-
gible tributes — flowers or letters
addressed to Justice Marshall or
his family. One left at the side of
the casket a yellowed slip opinion
of Brown v. Board of Education.
There never before has been such
an outpouring of love and respect
for a Supreme Court Justice, and
there never will be again. •
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Ed Dennis. Class of 1962

EARLY STUDENT
REFLECTIONS ON

THE DESEGREGATION OF
DOVER HIGH SCHOOL

It was August of 1957. A thick blanket of humid air hung over the grounds of Dover High School as Mrs.
Virginia Dennis and her tivelve-year-old son Butch marched up the broad white masonry steps leading to the
school's entrance. Her brow was set in such concentration that the very air seemed to be intimidated into
stillness. Her son lagged a few steps behind her. He only saw the white steps before him and the heels of his
mother's shoes as she climbed toward the doors above them. Butch didn't know whether his mother had ever been
inside Dover High School, but for him it was terra incognita.

n 1952 Delaware Chancellor Collins J. Seitz ordered
racial integration of the public schools of Claymont and
Hockessin, Delaware. An appeal of that order delayed
its implementation until the United State Supreme
Court could rule in the case. The Delaware case was
filed by die illustrious Delaware counsel Louis L.
Redding, himself a product of Delaware's segregated
system of public education. A graduate of the then all-

black Howard High School, Redding went on to earn
degrees at Brown University and Harvard Law School. Lawyer
Redding, as he was often called, was the first, and at the time
the only, black attorney admitted to the Delaware bar.

The Supreme Court consolidated the Delaware appeal
with three other cases raising similar constitutional issues. The
three cases were from Kansas, Virginia and South Carolina.
The Kansas case was listed first on the caption of the consol-
idated appeal, and thus the decision was forever known as
Brown v. Board of Education. On May 17, 1954, in what
would become one of the most celebrated federal court deci-
sions in American history, the Supreme Court concluded that
"in the field of public education the doctrine of 'separate but
equal' has no place," and later ordered the desegregation of
public schools "with all deliberate speed." This broad ruling
sounded the death knell for de jure segregation by skin color
in public education and eventually led to the end of Jim Crow
laws in all walks of American life.

As he walked up the steps of Dover High School Butch
was only dimly aware of the details of these legal develop-
ments. He was too taken with a longing to emulate the black
sports heroes of the day to get excited about a legal opinion.
He remembered the pride in the voice of his Uncle Floyd
Mitchell as he sat on his front porch recounting the exploits
of heavyweight boxing champion Joe Louis. He reminisced
about the trip his uncle and his grandfather had made to drive
him two hundred miles from Huntington, West Virginia to

Cincinnati, Ohio to see Jackie Robinson lead the Brooklyn
Dodgers over the Cincinnati Reds, and how the Brooklyn
Dodgers with Robinson had won the 1955 World Series
against the arrogant traditionally all-white New York Yankees.
So when in the spring of 1955 the Delaware State News
announced try-outs for Dover's first baseball Little League,
the announcement got Butch's immediate attention. His
father cautioned him not to assume too much. Colored chil-
dren might not be allowed to play.

Butch should have known better than to get his hopes up.
Blacks couldn't go to die skating rink. There were separate
beaches for blacks and whites at Dover's tiny Silver Lake.
Blacks could sit only in die balcony of Dover's one movie tiie-
ater. Eating at a lunch counter was forbidden. On car trips his
father patronized Esso gas stations because he could count on
them to allow a black family to use their bathroom facilities.
Butch remembered the time his family was traveling from
Dover to Huntington, West Virginia to visit his mother's side
of die family. His fatiier pulled tiieir car into die driveway of
the Blue Bird Motel under a big sign tiiat read "Colored TV."
Butch ran to the registration desk asking about die rooms
with the color televisions only to hear die desk clerk solemn-
ly intone, "No son, diere are no color televisions. That's die
name of our people." Why would Dover's first Litde League
be any different?

But diat time it had been different. The league was open
to all (boys at least) and he had made the cut diat spring play-
ing first base for Dover Air Force Base. Three of his friends
also made teams in the new league: Andiony Powell and
Jimmy Young (Dover Merchants) and Richard Wynder (Del-
Vets). It was a significant event for a ten-year-old who loved
sports. At the time a historic court ruling didn't quite fire his
imagination as much as the expectation of an at-bat in the late
innings of a close game. Yet he realized that what his mother
and he were doing at Dover High School on that August day
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in 1957 was important.
Three years earlier,

in response to the
Brown decision uphold-
ing the order of Chan-
cellor Seitz, the Dover
Board of Education
had designed a school
desegregation plan it
called "limited integra-
tion." The school dis-
trict limited the enroll-
ment eligibility of black
students into the all-
white Dover Commun-
ity School to those graduating
from the all-black Booker T.
Washington School. The district
further limited the enrollment of
black students to those who tested eli-
gible for the academic course of study at
Dover High School. The limited inte-
gration plan had the effect of limiting
integration in the 1954-1955 school
year to one grade, the ninth grade.
Black students in grades 1-8 and grade
10-12 remained segregated. Under the
plan grades 9-12 were to be opened as
die black students enrolling in 1954
progressed through the upper classes of
Dover High School. Butch had gradu-
ated from Booker T. Washington
School in the spring of 1957, and under
Dover's limited integration plan he was
not eligible for integration because he
had not reached the ninth grade. A per-
sonal plea to the Dover school district
superintendent by his father, Dover
physician Dr. Edward S. Dennis, was
denied. The Dover Board of Education
meeting minutes of August 14, 1957
read:

Mr. Green [superintendent of
schools] reported that Dr. Dennis
talked to him regarding the en-
trance of the latter's son in
the [D]over Community School's
eighth Grade. Mr. Green had told
him the policy of the Board and
that there had not been any
change. Mrs. Henry [first black
board member] asked what this
policy was [she had been on the
board for only six weeks]. When
she asked where B.T.W. students
would go when they completed
the 7th grade, she was told they
were to go to William Henry [the
all-black high school run by the
county]. Mrs. Henry expressed
the opinion that [it was] unfair to
send the students out of the
Dover district and that William

Above: Dover High School. Left
Dennis at age 16.

Ed (Butch)

Henry was not fully ac-
credited. Board members reit-

erated the feeling that every possi-
ble effort should be made to
bring B.T.W. School up to the
Dover Community School.
Unpersuaded by the school board's

logic, Mrs. Dennis decided to go direct-
ly to the school superintendent herself
with her son in tow to demand his
immediate admission.

Mrs. Dennis pushed open the school
doors and they entered the main corridor.
What little light penetrated the corridor
came from a glazed windowpane sten-
ciled with large block lettering reading
"OFFICE." They entered. Two secretaries
sat quietly at their desks behind a high
counter. "I'm Virginia Dennis and I'm
here to see Superintendent Green." The
secretary closest to the counter got up
quickly and went into the superinten-
dent's office. Superintendent Green came
out of his office immediately. He looked
pretty determined too.

"Yes, Mrs. Dennis?''
"Superintendent Green, I'm here to

register Edward for eighth grade at
Dover Middle School this fall." (His
mother never called him Edward except
on the most formal occasions. He guessed
this was one of them.)

"Mrs. Dennis, you know itfs the policy
of the school district not to admit your son
until he reaches the ninth grade."

"Thank you very much." Mrs. Dennis
said curtly. Butch and his mother left the
office, walked down the dimly lit hallway,
out the sturdy front doors and back into
the bright sunshine of a humid summer
day.

Within less than two weeks Louis L.
Redding initiated a civil suit in Superior
Court against the Dover Board of
Education on behalf of Edward S.
Dennis, et al. in a challenge to the

board's limited integra-
tion plan.

In 1954 after the
Board of Education open-
ed Dover High School's
academic curriculum to
black students graduat-
ing from Booker T. Wash-
ington School, black
community leaders en-
couraged these students
to enroll there, but there
were many questions for
black families to consider
before sending their
children to Dover High
School. Would parents

lose their jobs if their children enrolled?
How would their children be received?
Would white teachers be fair with them?
Weren't the black teachers who had
taught their sons and daughters, wor-
ried over them and pushed them
toward excellence, competent to teach
them anymore? Would their children
encounter violence if they attended?
Would their children feel themselves
somehow superior to the black class-
mates they were leaving behind? And
wouldn't their children be socially iso-
lated in a sea of hostile or indifferent
faces?

Seventeen black students enrolled in
the freshman class of Dover High
School in the fall of 1954. Four black
students left in the first week. Several
said they had left because they were
under the impression that all of their
Booker T. Washington classmates were
coming to Dover High School and they
preferred to join them at William
Henry High School. One student
expressed a desire to pursue a commer-
cial course of study, which the student
was not permitted to do at Dover High
School even though that curriculum
was an option for white students. All
but two of the remaining students even-
tually left Dover High to complete their
high school education at the all-black
William Henry High School. The two
who remained were Cherritta Laws and
Marshall Arnell. They were the first
black students to graduate from Dover
High School.

Cherritta Laws was precocious. Her
parents, both outstanding educators,
enrolled her at the age of 11 for her
freshman year at Dover High. She
recalls being interviewed by a high
school counselor as a prerequisite to her
admission. Although Cherritta's parents
went witJi her to the interview, they
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I
waited outside the guidance
office while Cherritta was
asked questions like "Why do
you want to attend Dover
High School?" Later groups
of black students were sub-
jected to testing as a prereq-
uisite for enrollment. Dover
High School would only
admit black students into its
academic curriculum, a limi-
tation that applied only to
black students. Cherritta was
the first student enrolled. She
recalls winning a magazine-
selling contest in her fresh-
man year that entitled her
entire homeroom class to a
party. At that point she was
seen by many of her class-
mates as an asset rather than a
mere curiosity. Cherritta won
the contest the next year too. She was
active as a clarinetist in the Dover High
Band, joined the debate team and was
an academic standout all four years.
Cherritta is very grateful to her parents,
both educators, for preparing her for
her experience at the Dover High where
she graduated in 1958. Dr. Cherritta
Laws Matthews is now retired after
a career of outstanding service to Del-
aware public education. Dr. Matthews
was the first speech pathologist in the
Capital School District and served in
the Delaware Department of Education
as an administrator in the Research and
Evaluation Division and later in the
Exceptional Children/Early Childhood
Education Division.

Marshall Arnell felt he was well pre-
pared to enter Dover High School by
his teachers at the all-black Booker T.
Washington School. He didn't find bet-
ter teaching at Dover High School, but
he did find the facilities were far superi-
or to those at Booker T. Washington.
Marshall was motivated by a sense of
mission for what the Brown decision
meant for the future. But he was also
acutely aware of his isolation from
Dover High's social life. His academic
life was at Dover High, but his social life
remained with his former classmates
who were now at William Henry High
School. Marshall won a position on the
football team. In the last quarter of his
first downstate game the coach put him
in the game only to watch die opposing
team walk off the field while Cherritta
and the rest of die Dover High School
contingent looked on in amazement.
When bodi teams went to the locker

Virginia M. Dennis is sworn in as Delaware's state elections commissioner.
U.S. Attorney Edward Dennis, Jr., holds the Bible for his mother. Dr. Edward
Dennis, center, looks on as Judge Joshua W. Martin, III, administers the oath.

room, Marshall showered with the play-
ers from both teams without incident.
Such were the contradictions of school
life in the twilight years of school segre-
gation in Delaware. Marshall graduat-
ed from Dover High in 1958 and
continued his education. He returned
to Dover High six years later as its first
black teacher.

The law suit notwithstanding,
Edward "Butch" Dennis remained seg-
regated for his 1957-58 school year and
enrolled as a freshman at Dover High
School in the fall following Cherritta's
and Marshall's graduation. He was the
only black student in his freshman class.
The only familiar face in the sophomore
class was the irrepressible Tyrone Baines
from Little Creek. After four years of
limited integration there were only
eight black students attending all four
grades of Dover High School, which
had a total enrollment of over four hun-
dred students.

The next fall Anthony "Tony"
Powell and Richard "Dick" Wynder
joined Dennis at Dover High. The
diree friends were inseparable. Indeed
they dubbed themselves the "you all
boys" in honor of Mr. William Laws,
Cherritta's father, who had taught them
industrial arts at Booker T. Washington
Elementary School, and Mr. Marcellus
Blackburn, its principal. When either
man saw any of them he would invari-
ably ask, "How many of you all are over
there now?" That question became a
greeting the three invoked with a smile
to each other long after diey had grad-
uated from Dover High. For these three
students sports was die doorway to

acceptance at Dover High.
They bathed in the imagi-
nary glory of heroic feats
in athletic competition. Oc-
casionally their play was
inspired, but not often
enough for any colleges to
notice. Nonetheless athleti-
cism fortified them against
the uneasiness of being out-
siders and they clung tena-
ciously to it and to their
friendship. In 1963 Powell
and Wynder graduated in a
class that included three
other black students, Gwyn-
ette Henderson, Bernellyn
Mishoe and Perry Limes.

Racial epithets were the
most painful aspect of stu-
dent life in these early days
of school desegregation. A

verbal assault was guaranteed on a
school bus and so black students didn't
ride them. At school black students
often ignored racial taunts. At times a
menacing look or a sharp retort would
end the matter. Butch confronted a
freshman for using a racial insult with
his sister Carol. The young man apolo-
gized to Carol, which gave her some
degree of satisfaction. An egregious
incident could get a parent involved
with the school. Woe to the offending
student that came to the attention of a
father over a racial epithet hurled at his
daughter. That student was about to
learn the dictionary meaning of the
word "misery." Such incidents were
sporadic and certainly didn't represent
the conduct of the white students at
Dover High, many of whom went out
of their way to make black students feel
accepted.

School desegregation was somewhat
a family affair. Marshall Arnell's broth-
er followed him at Dover High in
1956. Dick Wynder's sister, Anne, pre-
ceded him graduating in 1959. Butch's
sister Carol succeeded him, entering as
a freshman in the fall of his senior year.
The younger Dennis brodiers, Tim and
Lee, were among the first black young-
sters to desegregate Dover's elemen-
tary schools. In 1961 Wilma Mishoe,
Bernellyn's younger sister, led an all-
out assault on Dover's limited integra-
tion plan when she convinced six of her
classmates who had recently graduated
from Booker T. Washington to just
show up unannounced at Dover Junior
High school and start going to classes.
By the end of her first year there Wilma
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Left: Cherritta Laws, Dick Wynder and Anne Wynder. Center: Cherritta Laws and Marshall Arnell in front of Dover High School in 1999. Right: Class
President Willie Clarritt (seated) and Vice President Bruce Hemphill discuss the year's objectives (1967).

was both a member of the Honor
Society and the Student Council. The
Dover Junior High Seven may hold the
record as the youngest band of students
ever to employ successfully civil disobe-
dience against a school district policy by
just showing up for school and going to
class. All seven graduated in 1967 along
with many of their former Booker T.
Washington School classmates who
were transferred out of William Henry
High School into Dover High School
when full integration was implemented
in the fall of 1966. The Dover High
School class of 1967 was also special
because a black senior, Willie Clarritt,
was elected Class President.

The twilight years of school segrega-
tion at Dover High School lasted from
1954 until 1966 when the student
bodies of William Henry High School
and Dover High School finally merged.
Twenty black students graduated from
Dover High School over this twelve-
year period. In 1967, the first school
year in which limited integration was
abandoned, there were over thirty black
graduating seniors. It has been ob-
served that these early students tended
to be from families in the professional
ranks from Dover's black community.
Dr. Ruth Laws was the first African
American to hold a professional posi-
tion in the Delaware Department of
Public Instruction and played a key role
in influencing the process of desegrega-
tion of Delaware public schools. Mrs.
Minnie Wynder was also very influen-
tial during this period as the mother of
two Dover High graduates and the
President of the Booker T. Washington

School Parent Teachers Association.
Dr. Richard Wynder was Dean of the
Department of Agriculture at Delaware
State College. Dr. Luna Mishoe was the
President of Delaware State College, a
post he held for twenty-seven years.
Willis Powell was an educator and
high school principal in Smyrna,
Delaware. Gwynette Henderson was
the daughter of a faculty member at
Delaware State.

These years were important for the
personal growth of the early students
in the desegregation of Dover High
School. They learned a great deal about
themselves and what they were capable
of accomplishing. They learned to
adjust and gained a maturity that
strengthened them for the future.
Stereotypes were shed on both sides of
the racial divide. Black students didn't
spend all their school days in high
anxiety over unpleasantness, and most
white students were friendly and tried
to be helpful. All the students were
curious.

Teenage years are difficult years. The
students in the vanguard of the deseg-
regation of the Dover public schools
accepted the challenge to usher in an
era of change in a society saturated with
racial propaganda and prejudices rein-
forced by decades of ignorance.
Change was long overdue, but it was
not achieved without the courage of
the students. It took courage for black
students to leave their friends to enter a
potentially hostile world foreign to
their earlier experiences for the sake of
an ideal. It took courage for white stu-
dents to reach across the color line to

befriend black students and risk the
derision of some of their classmates for
that same ideal. It's essential that the
youth of today recognize the impor-
tance of fighting for the values they
believe are worthwhile. They may be
young, but they do count and they can
make a difference.

Like mushrooms, race prejudice
thrives in darkness. Today Tony Powell
is the Director of the Employee
Development Center for the Delaware
Department of Corrections. One anec-
dote he recalls is telling. Tony was a
Little League catcher. One of the pitch-
ers on his Little League team was the
grandson of J. Caleb Boggs, then-
Governor of Delaware. This teammate
invited Tony to practice at his home.
After practice he invited Tony out
for something to eat. Of course the
restaurant wouldn't serve Tony. Upset
by the incident, the boy proceeded to
drag Tony through a good part of town
trying to find out where else Tony
couldn't go. When they returned to
the boy's house, he went into his
grandfather's study to speak to him.
Tony didn't hear the conversation, and
he could only imagine how it went. •

The author regrets that given the scope
of this article he could not give credit to
most of the individuals who played
important roles in the fight to make the
ideal o/Brown a reality in the Capital
School District. He hopes to explore this
subject more thoroughly in a subsequent
article. He welcomes your comments at
edspidennis@ya.hoo.com.
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John H. Taylor. Jr.

OF SEPARATION

First black students at Salesianum Hijjh School, November 19, 1950.

s a child, I lived in a white world. For years, it was
a world segregated by law. Later, it was a world
segregated by customs and living patterns that
no law or court could change by degree. The
world I inhabited was in fact doubly segregated.
Within the white world was the Catholic world,
which excluded most others. My father was
Catholic, my mother Protestant, and so my

isolation wasn't as complete as most of my
school friends. But I was raised a Catholic and lived in the self-
imposed world apart from which there were few forays.
Association with organizations that were not strictly Catholic
was discouraged.

I was just seven years old when Father Thomas A. Lawless
broke new ground in 1950 by admitting five black students to
Salesianum School, a private Catholic high school for boys. If
I heard anything about it at the time, I no longer remember.
But later, first as a student at Salesianum and then as a young
reporter, I was to learn about die courageous and principled
man who defied just about everyone by admitting blacks to
"Sallies" four years before the U.S. Supreme Court ruled that
separate but equal schools were not constitutional. When I
came to understand the enormity of what Fr. Lawless did, it

was the beginning of the end of my isolation.
Father Lawless became rector of Salesianum in 1944. He

was a small man with a soft voice. This often caught people
off guard when he took firm action or spoke out about what
he thought was wrong. He knew that when he admitted the
black students there would be a firestorm. He was correct.
An editorial in the old.Evening Journal said this when he
died: "He will be remembered, too, for his courage in 1950,
when he spoke out against racial segregation in education —
and backed his words with action. That was when he opened
the doors of Salesianum to Negro students, amid a furor that
almost swept the good father off his feet."

Fr. Lawless said when he admitted the students that "I see
nothing to apologize for other than the fact that it wasn't
done years ago. I think it's a case of reaching a point of
either stopping the preaching of democracy or starting to
practice it."

When I entered Salesianum as a freshman in 1957, there
were several black students there. (We respectfully used the
word "colored" in those days.) The public schools of
Wilmington had been officially desegregated without any
serious incidents. But, in fact, most black and white children
still attended different schools. Elementary schools were in
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neighborhoods and though schools
were legally being integrated, neighbor-
hoods were not. Many restaurants and
hotels still were segregated as were most
other facilities. Laws guaranteeing
access to public accommodations for
everyone were not yet adopted and
racial segregation continued.

Childhood memories are not always
reliable but some things were burned
into my psyche back in the 1950s,
things that I've never forgotten. My
grandfathers were none too happy
about the Supreme Court's 1954 rul-
ing. They were born in the 19th centu-
ry and they could not think any other
way. I do not know their private
thoughts, but I do know that they were
men in their 70s and ill pre- ,--—
pared for the changes that the !
court ruling would certainly ;
lead. Both men interacted with
blacks on a regular basis. But
the two had a sense of the
order of things that did not
include white and blacks inter-
acting as equals. Their talk was
political, but not hostile. One
was a Roosevelt Democrat, the
other a staunch Republican.
They disagreed often, but not
on this issue. It is fashionable
today to engage in revisionist
history, to assert that people J
should have thought and acted •
differently with regard to race, j
They should have. I am not •--•--
proud that my grandfathers held racially
prejudiced views. But I know that, given
their backgrounds, these two minimally
educated men were incapable of acting
or thinking any other way. I know also
that my parents, their children, had dif-
ferent views of race. Neither of my par-
ents was a radical thinker. They did not
march or protest against racial discrimi-
nation. But I was brought up at home
to believe that all people were equal and
should be treated that way. Racist words
were never permitted in our house.

I didn't think much about race and
segregation as a youngster; it was simply
the way the world was. Blacks lived
there, we lived here. Blacks and whites
had their own stores and movie
theaters. I do remember the August
Quarterly, when streets were closed and
the Eastside of Wilmington was alive
with food and music at this important
meeting of the Mother African Union
Methodist Protestant Church. But it's a
memory, not of a participant, but one
gained through observation and the

patronizing descriptions of other
white people. The racial customs in
Wilmington during the 1940s and
1950s replicated other northern cities.
Cultural life was based on housing
patterns; housing was segregated. I
grew up in the Highlands section of
Wilmington where, until the mid-
1960s, the only black residents were
servants or caretakers. The same was
true in the Forty Acres, the Old Ninth
Ward, Hedgeville and most other neigh-
borhoods. Institutions, like churches
and the YMCA, were also segregated.
There was a sort of co-existence in the
North; most black people and white
people lived parallel lives, seldom inter-
acting in any social way. They shared

"I see nothing to
apologize For other
than the fact that it
wasn't done years

ago. I think it's a case
of reaching a point
of either stopping
the preaching of

democracy or start-
ing to practice it."

-Father Thomas A. Lawless

some public conveniences, like buses,
but each person "knew his place" and
acted accordingly.

Things were different in Kent and
Sussex counties. There, the living pat-
terns were more southern. Blacks and
whites interacted more. They often
lived near each other, or shared a facili-
ty like a movie theater (though segrega-
tion within facilities was strict). I don't
know much about Kent County in
those days, but I did experience Sussex
County often. We spent vacations in
Dewey Beach in the 1950s. Often, a
number of young people would walk
the beach to Rehoboth to enjoy the
boardwalk or go to die movies. Once,
when I was about 12, a bunch of us
rushed up the stairs of the only movie
house on Rehoboth Avenue. We
intended to throw popcorn and candy
down on those below — the kind of
foolishness we did back in Wilmington.
But we had hardly begun when a black
man, a preacher judging by his collar,
said to us: "Boys, you all had better get

back downstairs where you belong. Or
both you and all of us up here will get
into a lot of trouble." The theater was
segregated. It never occurred to us
northern boys. We were used to sepa-
rate facilities for black people. The man
knew that if there was an ruckus because
of our behavior it would be the colored
people who would be blamed. We went
downstairs quickly.

As a parochial school student in
Wilmington, the Brown v. Board of
Education decision had no direct effect
on me. It was the public schools that
were the subject of the decree. But I was
a paper boy, I read the headlines. We lis-
tened to the radio news too. And, of
course, my grandfathers always talked

about the news. I became even
; more aware of the Supreme
i Court decision and its reper-

cussions when the Milford
schools decided to desegregate
in 1954 and Bryant Bowles,
head of the National Associ-
ation for the Advancement of
White People, arrived on the
scene. His demagoguery and
racist rhetoric incited big
crowds. Most people in Sussex
County opposed desegrega-
tion and so Bowles found will-
ing listeners for his malicious
pandering. He managed to
halt the integration effort in
Milford, for a time. And the

: ease with which he was able to
muster angry crowds scared the heck
out of a lot of people. And it presented
Delaware's ugly, segregationist under-
side to the nation.

Only a few people openly stood up to
Bowles. Attorney General H. Albert
Young was one. He charged Bowles
with conspiracy and had him arrested.
And Joe Pyne, a local radio talk show
host on WILM, was another. My family
were faithful Pyne fans. I remember him
mixing it up on the air with Bowles dur-
ing all this ruckus. Pyne was a support-
er of integration and was a skilled and
often abusive questioner. Bowles's belli-
cose, bigoted rhetoric was met head on
by Pyne's intractable bombast. My
memory is Pyne won that debate.

When I arrived at Salesianum a few
years later, I knew that black students
would be there. I don't remember
thinking too much about it. I became
friends with some of the black students
in my class and still see two of them
once in a while. Some of them have
gone on to success, others did less well.
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Le/fc Father Thomas A. Lawless, Principal of Salesianutn School from 1945 to 195S Top center: 1968 riots — National Guard in Wilmington. Bottom
center: 196S riots — Charlie's Tailor Shop, 4th and Jefferson treet, Wilmington Right Attorney General H. Albert Xoung.

They were like the rest of our classmates
— with one very crucial difference. I
know now, but did not know then, the
roadblocks — both personal and socie-
tal — that they and the other blacks
faced to achieve anything of substance.
Those who are now successful beat the
odds even for well educated young men
who had been prepared for college at a
good private school.

After Salesianum, I spent four years
at the University of Toronto in Canada
and a year teaching just outside
London, England. These were societies
far more racially tolerant than ours.
My understanding of the depth of
America's racial dilemma grew when I
lived in other cultures. And soon after I
returned, I confronted the dilemma
head on.

If the original Brown v. Board of
Education decision had little direct
effect on me, the later Evans v.
Buchanan suit, in effect an aftermath of
the Brown decision (and the Delaware
cases — Belton v. Gehhart and Bulah v.
Gebhart — affirmed in Brown), had an
enormous impact on me and my family.
There was some irony in that.

Soon after I became a reporter for
The News Journal papers, I became the
person covering Wilmington's black
community. The paper had no black
reporters or editors. It was the mid-
1960s and there was considerable
unrest on the streets in Wilmington.
The old guard of the civil rights move-
ment gradually but inevitably were
being eclipsed by younger, more mili-

tant advocates. In 1967, Wilmington
had initial outbreaks of racial violence. I
helped to cover the disorders since I was
one of only a few on staff who had con-
tacts in the black community below the
recognized leadership level. It was dur-
ing this time that I persuaded the news-
paper to change its characterization to
black from Negro or colored. I was
spending coundess hours in the black
community with protest organizers,
civil rights activists and street gang
members. In trying to open a window
on the black community, I learned a lot
about Delaware and myself.

In 1968, Wilmington, like a lot of
other cities, erupted in violence follow-
ing the death of Dr. Martin Luther
King, Jr. The riots ripped the com-
munity apart. But it forced many in the
white power structure to listen to the
black protests about discrimination and
exclusion.

All during 1967 and 1968 I was also
reporting on education and I spent a lot
of time covering the passage of the
Educational Advancement Act, the law
consolidating most of Delaware's school
districts. The Wilmington Public School
District, the largest in the state, was
specifically excluded from consolida-
tion. That was a mistake. At the time
Wilmington was thought to be big
enough to go it alone. And a deal had
been struck by a few members of the
General Assembly to let Wilmington
remain unchanged. Some white subur-
ban legislators didn't want the increas-
ingly black Wilmington schools to

become part of the consolidation
mix. And some black legislators in
Wilmington saw the district as a place
where bright, educated blacks would
soon have real sway, holding all the top
jobs. Wilmington was excluded from
consolidation. But it didn't take long
for astute people to realize that those
who sought to keep Wilmington's
schools black made a bad bargain. A suit
was filed by five black parents claiming
that Wilmington was racially isolated
by the Educational Advancement Act.
They said the act perpetuated one
school system for whites in the suburbs
and another, inferior system for blacks
in the city. They described it as an
unconstitutional act of the General
Assembly. It took three years, but a spe-
cial three-judge panel of the Federal
Court agreed and it ordered the schools
of northern New Castle County deseg-
regated — as soon as possible.

The ruling shocked and surprised
everyone. Delaware had continued to
live largely in racial isolation. Many in
the state never really embraced integra-
tion and some continued to fight it
openly, though widiout much success.
(Remember, the W.C. Jason High
School in Georgetown did not become
desegregated until 1967.)

The courts in 1976 rejected the state
desegregation plan and said that
Wilmington and the districts surround-
ing it must be considered together. The
remedy phase was assigned to Judge
Murray Schwarz, who sincerely believed
the Delaware General Assembly would
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approve a desegregation plan. It refused
and, ultimately, the Judge ordered what
was in effect a countywide district be
established. It was a disaster. I know
because my children were involved.
Delaware had gone from 56 school dis-
tricts just a few years before to 26 dis-
tricts and nobody was ready for the mas-
sive new district. The Judge was asked
to revise his remedy, and after months
of testimony he did so. In 1978, four
desegrated districts were proposed and
an attendance pattern that sent
Wilmington students to the suburbs for
nine years was set. Judge Schwartz
approved this plan and his order
remained in effect until 1995 when the
federal District Court (Judge Sue
Robinson was then assigned) was asked
to declare the schools unitary. It did.

The schools had achieved desegrega-
tion, if not integration. When my chil-
dren — regarded as black by the deseg-
regation order because they lived in
Wilmington — began school outside of
Wilmington, my wife and I urged them
to look out for their black friends and to
try to smooth the way. They had attend-
ed school with blacks and other minori-
ty students for years and had difficulty

Louis L Redding

understanding what the whole desegre-
gation fuss was about. Despite the out-
pouring of opposition to the second
desegregation order and the emergence
of another rabble rouser who, with
meaningless bombast, seemed intent on
combating the federal court ruling, the

schools of New Castle County were
effectively desegregated with a mini-
mum of trouble.

One might think that the story
would end happily (or at least content-
edly) here. But it doesn't. Not long
after Judge Robinson lifted the order
from the desegregated schools, the
Delaware General Assembly passed the
Neighborhood Schools Law. It is, in my
judgment, unconstitutional because it
will effectively isolate minority students
in Wilmington. It is a government
action that will resegregate schools, just
as the Educational Advancement Act
did three decades earlier.

When Collins J. Seitz wrote his opin-
ions on college and public school segre-
gation, I think he had a vision of an
integrated society, not just a desegregat-
ed one. I think the same was true of Fr.
Tom Lawless and Louis L. Redding.
But that vision, though much closer to
reality than ever before, still remains
elusive. Integration is much more diffi-
cult than desegregation. It is not a
mechanistic concept, but one of social
understanding. Integration is difficult
to measure, but when it happens, it's
obvious. •
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Lelatred Ware

"DELIBERATE
Implementing

Brown's Ambiguous Mandate

"...the cases are remanded to the District Courts to take such proceedings and enter such orders and decrees
consistent with this opinion as are necessary and proper to admit to public schools on a racially nondiscrimina-
tory basis with all deliberate speed the parties to these cases."

-Brown v. Board of Education, 349 U.S. 294, 301 (May 31, 1955) (Brown II)

ntroduction
On May 17, 1954, the United States Supreme

Court issued its historic ruling in Brown v. Board of
Education, 347 U.S. 483. The Court's ruling declaring
segregation in public schools unconstitutional altered
the direction of constitutional jurisprudence and dra-
matically transformed race relations in America. For
example, it inspired the demonstrations and marches of

die civil rights movement of the 1950s and 1960s.
Those efforts ultimately resulted in the enactment of state
and federal civil rights laws that eliminated legal barriers to
racial equality.

Brown was a product of a long-range, carefully orchestrat-
ed legal strategy developed in the early 1930s by lawyers asso-
ciated with the NAACP. They began with cases demanding
that facilities provided for African American students be
"equalized" to those maintained for whites, while carefully
avoiding a direct challenge to the separate-but-equal principle
established by Plessy v. Ferguson, 163 U.S. 537 (1896). After
a series of victories during the 1930s and 1940s in equaliza-
tion cases involving graduate and professional schools, a
direct challenge to school segregation was launched in the
early 1950s. The consolidated cases that are remembered as
Brown represent the successful culmination of that effort.

The Supreme Court's 1954 decision in Brown did not
address die remedy, however. The cases were held over and
reargued in 1955 to determine die manner in which die
Court's decision should be implemented. In Brown II the
Court remanded the cases to the trial courts and ordered the
school boards to proceed "with all deliberate speed" to devel-
op desegregadon plans under the supervision of the local fed-
eral courts.

As the following discussion indicates, efforts to implement
Brown in Delaware and elsewhere were met witii fierce oppo-
sition. School desegregadon proceeded at a glacial pace. In
New Castle County, the most populous of Delaware's diree
counties, school districts remained under federal court super-
vision until 1996. Today Delaware's public schools are racial-
ly mixed, but academic performance disparities between black
and white students persist that are direcdy attributable to the

state's history and legacy of segregation. Conditions are con-
siderably different now for African Americans tiian they were
fifty years ago when Brown was decided, but educational
equity has not been achieved.
From Milford to Little Rock

The southern states reacted to Brown with extreme hostil-
ity, pursuing a strategy of "massive resistance." For years,
southern states directly flouted the Brown decision or engaged
in tactics that caused protracted delays in the desegregation
process. Like its southern counterparts, Delaware engaged in
dilatory tactics. Before the entry of die Brown II decree in
1955, the Milford, Delaware, Special School District took
steps to desegregate its schools. At the beginning of the
1954-55 academic year, eleven African American students
enrolled in a Milford high school. Local residents became
apprehensive after diey learned that black students were
attending classes. After a series of meetings, parents petitioned
the school board to re-segregate the school. Meetings were
held widi state officials, which ultimately led to the resigna-
tion of the School Board members who had approved the
desegregation plan. A new Board was installed.

The controversy in Milford was reported in the national
press. Bryant Bowles, a segregationist and head of the
National Association for the Advancement of White People,
traveled to Milford to organize protests. An anti-integration
rally held at a local airport attracted 3,000 to 5,000 people —
an unusually large crowd for a small town in southern
Delaware. Anodier rally was held on the same evening.
Fearing outbreaks of violence, on September 30, 1954,
Milford officials yielded to mounting pressures and removed
the black students. In October of 1954, Louis Redding
responded by filing a civil action in Chancery Court seeking
to reinstate the students. The trial court ruled in Redding's
favor and the Milford School Board appealed. When die case
reached the Delaware Supreme Court, it reversed, after find-
ing that the School Board had failed procedurally to submit
the desegregation plan to the State Board of Education for
approval. The schools in Milford remained segregated for
more than a decade.

Similar episodes of violent opposition took place in several
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other locations across the South. One of
the most dramatic confrontations took
place in Little Rock, Arkansas. On May
20, 1954, the Little Rock school board
issued a statement indicating its intent
to comply with Brown. On May 24,
1955, a federal court in Little Rock
approved a plan that anticipated deseg-
regation in stages, to be completed by
1963. In September of 1957, nine
black students were slated to enroll in
Little Rock's Central High School.
Segregationists developed a constitu-
tional interpretation called variously
"interposition" or "nullification," in
which states were supposedly author-
ized to "interpose their sovereignty
between the Federal government and
the object of its encroachment upon
powers reserved to the
states." On September
2,1957, Arkansas Gov-
ernor Orval Faubus,
apparently acting on
diis theory, sent Nat-
ional Guard troops to
Central High to pre-
vent the students from
enrolling.

The next day the
school board peti-
tioned the federal
court for a delay in
the implementation of
the plan. The court
refused the board's re-
quest and ordered it
to proceed with de-
segregation. On Sep-
tember 4th, National
Guard troops blocked the African
American students at the door of
Central High School acting on the
Governor's order. A local NAACP
lawyer, Wiley Branton, and Thurgood
Marshall sought relief in the federal
court. On September 20th the court
granted the NAACP's request for an
injunction to prevent Governor Faubus
and the National Guard from interfer-
ing with the black students' efforts to
enroll in Central High.

On September 23rd, the students
entered the school through a side door
to avoid a mob of angry whites that had
gathered in front of die building. The
students were unable to complete the
day because rioting broke out on the
school grounds. Reports of the con-
frontation at Little Rock generated
international newspaper headlines.
Television crews filmed scenes showing
dozens of angry white adults crowding

around young black students, uttering
threats, and brandishing signs that
protested integration. Events rapidly
escalated to a breaking point. On
September 25th, President Dwight
Eisenhower dispatched federal troops to
Little Rock. When heavily armed feder-
al troops arrived in tanks and other mil-
itary vehicles, the black students were
finally allowed to attend classes. On
November 27,1957, Army troops were
withdrawn but federalized National
Guardsmen remained on duty at
Central High School throughout the
school year.

The federal court's denial of the
request to suspend the operation of the
school board's desegregation plan was
appealed and affirmed by the Court of

Bryant Bowles addresses a crowd in Milford, Delaware 1954.

Appeals for the Eighth Circuit. That
decision was appealed to the United
State Supreme Court. In an opinion
issued on September 29, 1958, die
Supreme Court (again unanimously) in
Cooper v. Aaron, 358 U.S. 1, reaffirmed
Brown and strongly condemned the
actions of the Arkansas officials. It held
diat "no state legislature or executive
judicial officer can war against the
Constitution without violating his
undertaking to support it. . . . A gover-
nor who asserts a power to nullify a
federal court order is similarly con-
strained."
James Meredith and "Ole Miss"

In 1961, James Meredidi, a native
Mississippian and Korean War veteran,
attempted to enroll in the University of
Mississippi. When his application was
rejected, Meredith wrote a letter to the
NAACP's Legal Defense Fund asking it
for assistance. It agreed. At the trial

court level the NAACP lost. The
University claimed that Meredith's
application had been denied, not
because of his race, but because he had
failed to submit the required "alumni
certificates," endorsements from Un-
iversity graduates. This, of course,
would have been an impossible task for
an African American in Mississippi in
die early 1960s, but the trial judge
accepted the subterfuge. The ruling was
appealed to the United States Court of
Appeals for the Fifth Circuit. The appel-
late panel issued a decision reversing the
trial court and ordered Meredith's
admission.

Not long after the Fifth Circuit
issued its decision, Mississippi Gov-
ernor Ross Barnett announced his

intention to defy the
federal court order
by invoking state
sovereignty and the
"interposition" doc-
trine. On September
12th, the NAACP and
the U.S. Department
of Justice (which had
intervened as a party
to die case) filed an
application for con-
tempt in the federal
proceeding seeking
an order to require
school officials to obey
the ruling requiring
Meredith's admission.
During the hearing,
school officials agreed
to allow Meredith to

matriculate. Unwilling to relent, Gov-
ernor Barnett subsequently filed a civil
action in state court seeking to enjoin
Meredidi's admission. The state court,
ignoring the Constitution's Supremacy
Clause, granted Barnett's request for an
injunction.

On September 22, 1962, Meredith
attempted to register for classes at Ole
Miss. Governor Barnett refused to allow
him to do so. The next day, Meredith,
accompanied by federal marshals, again
attempted to enter the University. State
police and Mississippi's Lieutenant
Governor prevented him from register-
ing. On September 28th, the federal
court issued an order holding Governor
Barnett in contempt of court. Attorney
General Robert Kennedy engaged in
behind-the-scenes negotiations with
Governor Barnett and otiier Mississippi
officials in an effort to head off a violent
confrontation. After negotiations failed,
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on September 29th President John F.
Kennedy signed a proclamation order-
ing federal troops to Oxford. On
September 30th, 1,400 federal troops
arrived. Meredith was taken, under
guard, to a dormitory on the campus.
Hundreds of whites gathered. During
the riots that ensued, gunshots were
exchanged. A French reporter was shot
and killed in the fracas. Within a few
hours, 2,500 armed federal soldiers
occupied the Ole Miss campus with
tanks and other military vehicles.

For several days the events of Oxford
dominated national news reports.
Television crews captured dramatic
images of the violence, which were
broadcast to an international audience.
Two weeks after the first riot, however,
Meredith was finally able to >••••—--
register for classes. Federal
troops, numbering at times as
many as 23,000, occupied the
town of Oxford. As time went
by, the federal troops were
gradually withdrawn. The last
500 soldiers finally departed
when Meredith graduated in
1963.

Too Much Deliberation, Too
Little Speed

Despite the unprecedented
number of mass marches, "sit-
ins" and other forms of protest
activities during the 1950s and
1960s, as well as the enactment :
of major civil rights legislation, ""
very little progress was made toward
school desegregation. Ten years after
the Brown decision, only 1.2 percent of
black students in the South attended
schools with whites. In five states —
Alabama, Mississippi, South Carolina,
Florida and Georgia — there were no
black students attending white schools.
By the late 1960s, however, the
Supreme Court finally decided to put
an end to the South's massive resist-
ance. In Griffin v. County School Board
of Prince Edward County, 377 U.S.
218, 229 (1964), a case in which a
school board involved in the original
Brown cases had closed all of its schools
to avoid desegregation, Justice Hugo
Black concluded that "[t]here has been
entirely too much deliberation and not
enough speed in enforcing constitu-
tional rights which we held in Brown."
Prince Edward County was ordered to
reopen its schools.

In Alexander v. Holmes County
Board of Education, 396 U.S. 19, 20
(1969), the Court ruled that the "con-

tinued operation of segregated schools
under a standard allowing 'all deliberate
speed' for desegregation is no longer
constitutionally permissible . . . [and]
the obligation of every school district is
to terminate dual school systems at
once and operate now and hereafter
only unitary schools." In Green v.
County School Board of New Kent
County, 391 U.S. 430, 438 (1968), the
Court held that states which main-
tained segregated schools had an affir-
mative duty to eradicate all vestiges of
the formerly segregated system "root
and branch" and that school boards
were obligated to bear the burden of
proving compliance with the new
standard.

Ten years after the
Brown decision, only

1.2. percent of black
students in the South

attended schools
with whites. In five

states . . . there were
no black students
attending white

schools.

After the rulings in Griffin, Alex-
ander and Green, Delaware officials
continued to delay the desegregation
of the state's schools. In 1968 the
Delaware legislature enacted the Edu-
cational Advancement Act, which pro-
hibited any school district with 12,000
or more students from consolidating
with other districts. At the time,
Wilmington was the only district that
had a large proportion of black stu-
dents. The law would have confined
most of northern Delaware's black stu-
dents to Wilmington schools. The
Educational Advancement Act was chal-
lenged in Evans v. Buchanan, 379
F.Stipp. 1218 (D. Del. 1974), on the
grounds that it violated Delaware's duty
to eliminate racially identifiable schools.

While Evans was pending, the
Supreme Court issued an important
ruling in Milliken v. Bradley, 418 U.S.
717 (1974), a case involving schools
in Detroit, Michigan. The plaintiffs
attempted to address demographic

changes by including the suburban
school districts surrounding Detroit in
a metropolitan desegregation plan. As a
consequence of racially segregated
housing patterns and "white flight" to
suburban communities, the schools in
Detroit were rapidly shifting to pre-
dominately black populations. At the
same time, enrollments in suburban dis-
tricts were nearly all white. The plain-
tiffs in Milliken argued that racial bal-
ance could not be achieved without
including the suburban districts in the
desegregation plan. The Supreme
Court held that suburban school dis-
tricts could not be required to partici-
pate in court-ordered desegregation
plans unless it could be proved that
their actions contributed to segregation

in the jurisdiction in which the
case arose. Thus there could

: be no remedy requiring bus-
ing across district lines with-
out a showing of an inter-dis-
trict violation. In most juris-
dictions the Court's ruling in

: Milliken frustrated desegrega-
tion efforts. Suburban districts
were effectively insulated from

; the desegregation process.

Although a new and more
; exacting standard had been
= established in Milliken, the

District Court in Delaware
ruled in the plaintiffs' favor

'. after finding that there was
•••••• ••••••- a n i n t e r - d i s t r i c t v i o l a t i o n i n

Evans. The Court ordered a metropoli-
tan remedy. This was one of the few
desegregation cases in which such a
finding was made. The Court also ruled
that the Educational Advancement
Act contributed substantially to main-
taining segregation in Wilmington and
suburban New Castle County schools.
The U.S. Supreme Court ultimately
affirmed this ruling.
Retreat and Resegregation

Court-supervised school desegrega-
tion proceeded slowly in Delaware and
elsewhere for several years. In the early
1990s, however, the Supreme Court's
desegregation jurisprudence took a dra-
matic shift with the decisions in Board
of Education of Oklahoma City v.
Dowell, 498 U.S. 237 (1991), Freeman
v. Pitts, 503 U.S. 467 (1992), and
Missouri v. fenkins, 515 U.S. 70 (1995).
In Dowell, the Supreme Court held that
the standard for determining unitary
status was whether the school board
"had complied in good faith with the
[original] desegregation decree," and
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Left: James Meredith walking to classes at the University of Mississippi accompanied by federal marshals, September 1962. Right: Martin Lather King, Jr.
with his wife Coretta King marching in Alabama, c. 1960 (Howard Dobson of Wilmington is on the right).

whether all "vestiges of past discrimina-
tion had been eliminated to the extent
practicable." Dowell, 498 U.S. at 249-
250. In Freeman v. Pitts, a case involv-
ing a school district near Atlanta,
Georgia, the Court found that when
single-race schools continue to exist
because of changes in die racial compo-
sition of neighborhoods or other exter-
nal factors, school districts would not be
held responsible unless those factors
were caused by actions taken by school
officials.

Dowell and Freeman effectively aban-
doned the Green standard, which
imposed an affirmative duty to eliminate
all vestiges of segregation "root and
branch." Green, 391 U.S. at 438.
Under the Court's revised formulation,
school districts were obligated to elimi-
nate lingering vestiges of segregation
only to "the extent practicable." This
was affirmed in Jenkins, where the
majority explained that the test for
determining unitary status was not a
finding that all vestiges of the formerly
segregated system had been eliminated
"root and branch," but "whedier the
[school district] ha[s] complied in good
faith with the desegregation decree
since it was entered, and whether the
vestiges of past discrimination ha[ve]
been eliminated to the extent practica-
ble." 515 U.S. at 71. The Court also
found that external factors such as
segregated housing patterns, which
affected the racial composition of
schools, would not figure into the
remedial calculus unless they could be
directly attributed to the actions of
school officials.

Dowell, Freeman and Jenkins created
a much lower threshold for finding that
a school system had reached unitary sta-
tus. Under Green, school districts were
required to eradicate completely all
remnants of the segregated systems.
Now they need only show good faith
compliance with the original desegrega-
tion decree and the elimination of most,
but not necessarily all, lingering ves-
tiges. The new standard essentially com-
pelled courts to hold that the desegre-
gation obligation had been satisfied,
even when schools remained racially
identifiable as a result of segregated
housing patterns. This has resulted in
unitary status findings in school districts
across the nation.

In 1996, applying this modified stan-
dard, the United States Court of
Appeals for the Third Circuit affirmed a
1995 trial court ruling that the school
districts of New Castle County had
achieved unitary status and were to be
released from federal court supervision.
In Coalition to Save Our Children v.
State Board Of Education, 90 F.3d 752
(3d Cir. 1996), the Court rejected die
arguments of opponents to the unitary
status motion, including a contention
that die performance gap between black
and white students was a vestige of the
segregated system. The opponents con-
tended that schools were racially bal-
anced, but black students were not
receiving the same quality of instruction
as white students. This, they argued,
was reflected in disproportionate levels
of disciplinary actions inflicted on black
students and the over-representation of
African American students in "special"

education programs. The evidence sup-
porting these claims did not prevent the
Court from finding that unitary status
had been achieved. It measured deseg-
regation mainly in terms of the racial
balance within schools. The undisputed
evidence of substantial performance
disparities and a disproportionate per-
centage of black students in special edu-
cation classes and other non-college
track programs were, in the Court's
view, attributable to "socio-economic"
factors external to the schools.

This was a bitter disappointment to
those who hoped that Brown would
mean that black students would have
access to educational opportunities on
die same basis as white students. In
Coalition to Save Our Children, the
evidence established an undisputed
correlation between race, discipline, and
academic performance. The educational
outcomes for black students were, on
average, different and far less favor-
able than white students in the same
building.

These conditions have not changed.
Today, educational attainment averages
for African Americans still lag far behind
white averages. African American stu-
dents score well below die state average
on mandatory student achievement
examinations that were introduced in
1998. Test results released on July 17,
2003, by the Delaware Department of
Education show that nearly 75% of the
state's black eighth-graders did not sat-
isfy the required standard in mathemat-
ics. Roughly half of those test-takers
received scores that could justify dieir
retention in the eighth grade for two
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more years. At the tenth-grade level,
roughly 57% of low-income and
Hispanic students did not meet the
reading standard. Approximately 75%
of the students in both groups did not
meet the mathematics standard.

The low test scores will have an
irreparable effect on the academic
careers of these individuals. Students
who do not obtain passing scores on
the examinations cannot be promoted
to the next grade level. Those who are
able to fulfill all other state and local
academic requirements will only be eli-
gible to receive a "Basic" high school
diploma, the lowest of the three levels
established under Delaware's new
accountability regime.

For more

than a decade

urban schools

have become

more segregated,

reflecting . . .

racially segregat-

ed housing

patterns. . . .

Conclusion
Brown was a critical turning point in

constitutional law and in American race
relations, but its legacy remains clouded
and uncertain. After the Brown deci-
sion, most of the southern states
engaged in years of delaying tactics and
did not begin to make serious efforts to
desegregate the state's public schools
until the 1970s. During this period
"white flight" to suburban areas result-
ed in increased levels of residential seg-
regation. For more than a decade urban
schools have become more segregated,
reflecting the racially segregated hous-
ing patterns that prevail in those areas.

In Delaware, school districts in New
Castle County remained under federal
court supervision for almost twenty
years. They were released from federal
court supervision in 1996 based largely
on a modified and considerably relaxed
standard for determining unitary status.
Despite this finding, the academic per-
formance gap between black and white
students persists. Conditions for African
Americans in Delaware have improved
dramatically since 1954, when Brown
was decided, but educational equity has
not been achieved. •
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Chipman L. Flowers. Jr.

BRIDGING THE RACIAL DIVIDE
THROUGH OUR CHILDREN

n May 17, 2004, we will celebrate the 50th
anniversary of one of the most important
judicial decisions in our nation's history,
Brown v. Board of Education. The U.S.
Supreme Court, under the direction of Chief
Justice Earl Warren, ushered in a new era of

racial equality during a pivotal moment of his-
tory when our national character was not being

defined by our words, but by our actions.
While this "new" era of racial equality had legal, moral

and philosophical underpinnings firmly rooted in our
nation's founding documents, the cruel reality of a dual soci-
ety existed in America. This dual society affected generations
of American children, often the same age living in the same
community, who were unable to share a classroom environ-
ment or a playground swing due to a legal system that up-
held and perpetrated die shameful act of segregation under
the guise "separate but equal."

Even as the world awaited the Brown decision under the
backdrop of an unfolding civil rights movement, many
Americans did not know how America would cope with an
inevitable change in the cruelties of racial division. However,
the Warren Court knew bridging the racial divide through
change had to begin with our children.

As an African American attorney educated in the post-
Brown world, it is difficult to imagine a life composed of seg-
regation. Clearly I am a beneficiary of the work of Louis
Redding, Thurgood Marshall and the other unnamed heroes
of that generation, all of whom risked their lives to ensure
that racial equality among our children was more than an
ideal concept learned by sociologists in academic institutions.
No, I am not a beneficiary solely because I am part of a gen-
eration of African Americans born into an integrated
American society when the conclusion of a painful chapter in

our nation's history was being written. Rather, all of us,
regardless of ethnicity, are beneficiaries of the Brown decision
as we learned that embedded in the very concept of institu-
tionalized segregation permitted by the Supreme Court's
Plessy v. Ferguson decision was an implicit feeling of inferi-
ority for some and superiority for others.

The "separate but equal" concept approved by Plessy
served as the foundation for our dual society, perpetuating
feelings of inferiority for so many minority children of gen-
erations past. They knew, like many others, separate was any-
thing but equal as the legal system continued to ignore their
cries for help. Separate, but equal, meant some of our chil-
dren could experience the American dream, while others
watched from afar.

On that spring day in 1954, the Warren Court, with its
unanimous decision, took the first serious step in ending seg-
regation. The Court blew that segregation had no place in
American society, especially among our children. Integrating
our schools meant perceptions of inferiority and superiority
would end, while social education would begin. Minority
and non-minority children alike would have to learn to
appreciate their differences, cultures and experiences.

The Warren Court took the bold step of righting the
wrongs of our past, in order to preserve the future for our
children. This step changed the course of our nation's histo-
ry and destiny.

Too often the effect of Brown is overshadowed by the
constant debate over the strategies used to bring our children
together. While such a debate is warranted, we should never
lose sight of the true legacy of Brown . . . we must build this
nation with our collective strengths, not our differences, and
in doing so we are truly one step closer to forming a more
"perfect union." •
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