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Qﬁelcome to the communities of
Wilkinson Builders...Chester County’s best
kept secret! Homes of stunning design
and unparalleled craftsmanship...elegantly
melded together in locations that defy
description. From the edge of the White
Clay Creek Preserve, to the heart of the
Longwood area. And plenty of open
space...just as nature left it.

Whether ybu prefer to live down the street
from a private community clubhouse, or
just minutes away from shopping and
museums, you owe it to yourself to
discover why families who could live
anywhere have chosen to call a
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o The Delaware Court
of Chancery and the
Delaware Superior
Court now use
LexisNexis® File &
Serve for electronic

filing.

e The State of Delaware
has chosen LexisNexis
as the official publisher

of the Delaware Code

Annotated for over

25 years.

s The Delaware State
Bar Association relies
on LexisNexis” to

support its attorneys

with authoritative

LexisNexis:

research materials. It’s how you know ™




Delaware lawyers trust the LexisNexis® Total Research

System for fast access to authoritative analytical materials,

comprehensive news, and over 3.5 billion public records.
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LexisMNexis—Bevond Legal Research
7

Let us earn your trust. Call 877-810-5324 for a risk-free trial of LexisNexis®.

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc.,
used under license. 's How You Know is a frademark of LexisNexis, a division of Reed Elsevier inc.
©2004 Lexis Nexis, a division of Reed Elsevier Inc. All rights reserved.




Environmental issucs tend to pro-
voke strong responses. The public and
community reaction on environmental
matters is often intense, and can be
highly divisive and heavily politicized.
This issuc examines the process and the
“players” involved in the environmental
policy and decision-making debate.

Environmental policy making is a
critical function of both state and feder-
al government. At the Delaware state
level, the Minner administration has
been frequently called upon to address
environmental issues — ranging from
“Livable Delaware” initiatives to increas-
ing civil and criminal penalties for those
who violate environmental laws. In our
first article, Mark Brainard, chief of staff
in the Minner administration, offers an
overview of the state’s recent environ-
mental policy initiatives and a preview
of some future plans. These initiatives
notwithstanding, some would point to
Delaware’s rankings on various health
care and mortality statistics as indicative
of the need for even more action.

In recent years, the public has spoken

with mcreasing volume on cnvironmen-
tal issues in Delaware. As community
organizations have become more active
in the environmental debate (with the
help of professional activists), controver-
sy has arisen as to the scope of public
participation in environmental decision-
making. The appropriate role of the
public is addressed in a trilogy of articles
— the first by Neenah Estrella-Luna, a
public health professional; the second by
Lyman Welch, general counsel to the
Mid-Adantic Environmental Law Clinic,
and the third by Mike Parkowski and
Michael Teichman, private practitioners
who represent permit applicants.

Our final article considers the con-
trasting roles of two Delaware govern-
mental entities in setting environmental
land use policy. Stephanie Hansen, now
in private practice and formerly president
of New Castle County Council, reviews
the contrasting approaches to environ-
mental land use policy and implementa-
tion between the State of Delaware
Brownfields initiatives, and New Castle
County’s Environment First Ordinance.

It has been nearly 35 vears since the
enactment of the first major federal envi-
ronmental laws. In that time, there has
been much progress in achieving cleaner
air and cleaner water. It is often said that
the “low hanging fruit” of environmen-
tal improvement has been picked, and
turther improvements will be more
difficult to achieve. Some of the future
policy alternatives to be considered will
impinge more directly on individuals —
whether through mandatory recycling,
increased cost or decreased availability
of consumer products, higher gasoline
or electricity costs, or reduced speed lim-
its. As the trade-offs between environ-
mental improvement and individual
choice are balanced, the policy decisions
may become more difficult. In all of this,
one thing remains constant — these
issues will continue to be the subject of
intense debate, and the process in which
environmental decisions are made will
be the subject of very close scrutiny.
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MARK BRAINARD

Mr. Brainard has

i served as Chief of
Staff to Governor
Ruth Ann Minner
since December

2002. Prior to this
position he served

as executive vice !
president and senior vice president of
the State Chamber between 1999
and 2002. He served as assistant vice
president for personnel and legal
affairs at Delaware Technical and
Community College from 1995 to
1999 and as director of external
affairs at DelDOT from 1993 to
1995. He was chief of staff for the
Democratic caucus in the Delaware
House of Representatives from 1987
to 1993 and administrative assistant
to the Democratic caucus of the
Delaware Senate from 1984 to 1987.
He held a series of part-time legislative i
positions from 1979 to 1984. Mr. |
Brainard has a Bachelor of Arts in |
Behavioral Science from Wilmington |
College and a law degree from

Widener University School of Law.

NEENAH ESTRELLA-LUNA \

Neenah Estrella-Luna is a public health |
professional and social justice activist in |
Wilmington, DE. She is currently !
working with Community Bridges, a |
community building organization |
working to make visible improvements
in Wilmington’s struggling neighbor-
hoods through collaboration on
visible neighborhood change ctforts
and youth leadership development.
Ms. Estrella-Luna has a Master of
Public Health from Boston University
and will begin the Law, Policy and
Society doctoral program at
Northeastern University in the fall.
She has worked in numerous positions
in health care, public health research,
and community health in Los Angeles
and in Boston.

LYMAN C. WELCH

Lyman C. Welch fights to protect and
improve the environment on behalf of
public interest organizations. Mr. Welch
is the Associate Director and General
Counsel of the Mid-Atlantic !

(Continued on page 7)
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Environmental Law Center at Widener
University in Wilmington, Delaware.
He has participated in numerous
environmental public hearings,
administrative appeals and court cases
and was a member of Delaware’s
Chronic Violator Regulatory
Development Committee. Mr. Welch
is a 1993 Wigmore Scholar graduate of
the Northwestern University School
of Law and received his A.B. degree
from Colgate University, cum laude.
Prior to joining the Center, Mr. Welch
practiced environmental law at the

law firm of Mayer, Brown & Platt in
Chicago, Illinois.

PARKOWSKI

F. Michael Parkowski
is the founding
director of
Parkowski, Guerke

4 & Swayze, PA,, and
4 has practiced in the

“ area of environmen-
tal law for over thirty

F. MICHAEL

(Continued from page 5)

years. He served in the Attorney
General’s office as legal counsel to
the Department of Natural Resources
and Environmental Control, where he
drafted numerous environmental stat-
utes and regulations from 1973 until
he entered private practice in 1975.

MICHAEL W. TEICHMAN

Michael W. Teichman
practices primarily
in the area of
financial services,
environmental and
.y administrative law.

W He is a director in
g E the law firm of
Parkowski, Guerke & Swayze, P.A,
and was formerly a partner in the
Wilmington office of Reed Smith,
LLP. Mr. Teichman has served as a
Delaware Deputy Attorney General in
both the Civil and Criminal Divisions,
and as a law clerk to the Honorable
Henry DuPont Ridgely of the Dela-
ware Superior Court. Mr. Teichman

was a commissioned officer in the

United States Navy from 1986-1991.

STEPHANIE L. HANSEN

Stephanic L. Hansen
practices primarily

in the areas of
environmental and
land use law with
the firm of Richards,
Layton & Finger,

: d D.A. Prior to her law
career, Ms. Hansen served as President
of New Castle County Council from
1996 to 2001, and was employed as

a hydrologist and environmental
scientist with the Delaware Depart-
ment of Natural Resources and
Environmental Control from 1988

to 1996. Ms. Hansen has a Bachelor
of Science degree in Geology from the
University of Delaware, a Master of
Science degree in Earth Science from
the University of New Orleans, and

a law degree from Widener University
School of Law. &
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Phase Il Investigations

Remedial Investigation/Remedial Action
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Asbestos Management
Lead-based Paint Management

= Environmental Due Diligence

Phone: (800) 543-4807
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Mark Brainard

THE CHANGING
LANDSCAPE OF DELAWARE'S
ENVIRONMENTAL POLICY

AND

LAW

elaware’s environment is a top concern for the
Minner administration, which has worked to
bring about legislation that safeguards and
improves the quality of life in the First State.
Among her many initiatives, the governor has
worked to increase the availability of environ-
mental information to the public to foster
greater public participation, has increased the
enforcement tools available to address chronic
violators of our environmental laws, and will in the future look
to voluntary or mandated reductions in the level of pollutants
emitted into our environment. Through collaborative efforts
where possible, or coercive enforcement where necessary, the
Minner administration will continue its efforts to enhance
the quality of life for all Delawareans and to make Delaware
more livable.

Early in her administration, Governor Minner recognized
the growing need to include the public in the state’s efforts to
make changes in environmental policy and address problems
that could threaten the health and safety of state residents.
The Community Right to Know Act (Senate Bill 33), passed
in 2001, requires the Department of Natural Resources and
Environmental Control (DNREC) to develop a public data-
base that includes information on all permitted facilities in the
state. The act makes information available through increased
public notification of pollution releases at those facilities. S.B.
33 also created the Community Involvement Advisory
Committee to advise DNREC on ways to increase public

involvement in environmental decision-making.

More recently, in 2003, the governor’s legislative agenda
included strengthening environmental enforcement laws to
address facilities with chronic problems and to deter willing
pollution of Delaware’s environment. Senate Bill 60 and
House Bill 109, referred to as the Corporate Responsibility
Laws, tripled the fines charged to chronic violators of state
environmental laws, increased public disclosure of information
on industrial facilities, included new annual reporting require-
ments, and authorized DNREC to require third party audits
of chronic violator facilities.

These laws also established new criminal fiability provisions
and felony punishments for corporations and their agents,
and should serve as an effective deterrent and incentive for
improvement at problem facilities.

Responding to and Learning from Events

Governor Minner recognizes the importance of learning
from past events, one of which was the sudden shutdown and
abandonment of the Metachem facility in Delaware City, leav-
ing the state and federal government with a cleanup bill of
more than $70 million. In response to that event, Governor
Minner created the Task Force on Responsible Management
of Facilities Handling Hazardous Products, better known as
the “Metachem Task Force,” to recommend corrective
actions to prevent this situation from happening again. The
Task Force made recommendations for legislation requiring
certifications and cleanup plans any time ownership changes
for a facility handling hazardous materials. Governor Minner

§ SUMMER 2004




is pursing legislation to ensure that
whenever a potentially hazardous site
changes hands, the state is given notice
of potential environmental hazards,
together with plans for addressing such
hazards.

Also based on a Task Force recom-
mendation, the governor is pursuing
legislation to place liens on property
held by companies owning potentially
hazardous establishments to ensure that
the people responsible for those haz-
ardous conditions will be held account-
able, and the value of property they own
can be used to defray cleanup and
response costs. The principles of the dis-
closure recommendation have been
applied to the recent sale of Motiva
Enterprises to Premcor.

The governor was forced to respond
to a tragic situation in 2002 when an
acid spill at Motiva resulted in a worker’s
death and prompted the governor to call
for legislation regulating previous-
ly unregulated large storage tanks.
Regulations for the above-ground stor-
age tank program are in the final stages
of adoption.

Also in response to the acid spill,
Governor Minner required Motiva to
hire an outside firm to conduct a
mechanical integrity audit of the entire
facility. The audit has resulted in a con-
sent order requiring the facility to
implement specific recommendations
and stipulating penalties for any delays
or inaction.

The Energy Link to the Environment

Another focus of the Minner admin-
istration has been energy policy. Energy
generation and consumption is the sin-
gle largest contributor to air pollution in
Delaware. Eighty percent of all nitrogen
oxide emissions and 50 percent of all
carbon dioxide emissions are a direct
result of our energy generation and con-
sumption.

In 2002, the governor created the
Delaware Energy Task Force to provide
recommendations regarding ways to
address Delaware’s short- and long-term
energy challenges. More than 100 par-
ticipants representing a wide range of
public and private sector interests
worked together for more than a year
to develop the strategies and recommen-
dations included in the Task Force’s
report “Bright Ideas for Delaware’s
Energy Future.” This report has provid-
ed the framework for many administra-
tive changes and incentive programs
designed to increase energy efficiency
and reduce the impact of energy use

on the environment. Encouraging clean
and renewable energy generation and
advanced energy technology develop-
ment in Delaware, as well as promoting
clean distributed generation and alterna-
tive transportation fuels are strategies
being pursued as a result of the Energy
Task Force effort.

Recognizing the public health im-
pacts of energy generation and the lack
of action by the federal government to
sufficiently address mercury emissions,
Governor Minner announced a new
effort to reduce emissions from coal-
fired commercial electricity generating
facilities, namely Indian River and

Edgemoor. Both facilities have been
given an opportunity to develop plans
for reducing emissions of sulfur dioxide
and nitrogen oxide. If those plans are
insufficient, the state will generate plans.
These efforts are important, because
power plants account for 44 percent of
Delaware’s sulfur dioxide emissions, a
third of the nitrogen oxide emissions, a
third of greenhouse gas emissions and
are also a significant source of air toxins
such as mercury and dioxin.

To address greenhouse gas emissions,
the governor has joined with other
Northeastern states to develop a model
rule for a regional cap and trade pro-
gram for carbon dioxide for the power
sector. Delaware has signed on to the
effort as a full participant and is com-
mitted to developing a Delaware-
specific rule, following development of
a regional rule.

Encouraging Responsible Industry
The Minner administration has also
recognized facilities that have worked
to be environmentally responsible. In
2003, the governor announced the
PRIDE program. PRIDE, Principles for
Responsible Industry in Delaware, is

DELAWARE LAWYER 9

based on substantive public disclosure

by facilities and specific commitments to

implementing five principles:

¢ Managing through Svstems
Approaches

e Community Involvement

* Valuing and Protecting Workers

¢ Drotecting the Environment and
Community

¢ Conserving Energy

Facilities involved in the program can
receive benefits such as reduced inspec-
tions and reporting based on their com-
pliance records and annual progress
toward achieving their commitments.
This approach reduces the administra-
tive burden on the facility and the
resources required by DNREC for
oversight. Response from the private
sector has been positive, with corporate
leaders like CIBA leading the way in
participation.

Increasing participation of local resi-
dents in the decision-making process is
an ongoing effort. DNREC is currently
reviewing its public hearing process,
with the goal of offering state residents
more opportunities to provide meaning-
ful comments and constructive input.
Many of the DNREC hearings use a
process that is fairly unstructured, creat-
ing a situation where a small group of
people can dominate the public com-
ment period, driving away local resi-
dents who may be intimidated by the
process. Finding a balance between
allowing sufficient time for comments
and providing an open environment
that encourages participation by more
people is difficult, but the Department
is working to address the issue through
a modified process.

The Livable Delaware Agenda
The governor tackled the issue of
land use and sprawl with her Livable
Delaware agenda, which recognizes that
state taxpayer investments in roads,
schools and other infrastructure and
services are driven by local land-use
decisions. Livable Delaware is an effort
to align state, county and local decisions
with five principles when determining
how Delaware should grow. The princi-
ples include:
¢ Guiding growth to areas that are
most prepared to accept it in terms
of infrastructure and thoughtful
planning
e Preserving farmland and open space
* Promoting infill and redevelopment
+ Tacilitating attractive affordable
housing
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¢ Spending taxpayer money effectively
while curtailing sprawl
Since the Livable Delaware agenda
was launched, almost every municipality

" in the state has taken steps to develop or
" update its comprehensive plan. Since

House Bill 255 was signed into law in

- 2001, towns must plan for growth
- before they can seek annexation. They

must provide a plan of services detailing

: how sewer, police, utilities and other

services will be provided to annexed

. parcels. Within 18 months of adopting
! their comprehensive plans, they must

rezone in accordance with that plan —
providing more predictability and
transparency to residents, developers
and the state.

When Senate Bill 65 passed in 2003,
the state’s Land Use Planning Act
(LUPA) was overhauled so the state
could provide more meaningful review
and comment on development projects
at the beginning of the process, rather
than just before local governments con-

i duct public hearings. Under LUPA,

major development projects, including

' residential subdivisions of more than 50

acres, are presented to state agencies at
the onset of the application process. The
result is improved communication
among the state, developers and local
governments, as well as better projects
that mitigate environmental, traffic, agri-
cultural and other impacts. The new law
took effect'in February 2004.

Adopted in 1999, the State Strategics
for Policy and Spending provide the
toundation for Livable Delaware. They
provide a blueprint detailing where the
state will make its investments, steering
growth to municipalities and surround-
ing areas and away from rural Delaware.
Public meetings were scheduled through-
out the state this spring to share the up-

! dated State Strategies with Delawareans.

The Cabinet Committee on State
Planning Issues is expected to adopt that
update this summer.

Even during tight budget times,
Delaware has put its money behind
Livable Delaware’s investment strate-
gies. In 2002, the state stepped in to
purchase the development rights of the
200-acre Blendt Farm in Smyrna. In a
designated rural area west of Del. 1, the
historic family farm was slated for 460
houses but is now part of Delaware State
University’s agricultural research facili-
ties. A continuing commitment to iden-
tifying and preserving critical Green
Infrastructure throughout Delaware

. resulted in a request to set aside $40

10 SUMMER 2004

million next fiscal year for open space
and farmland preservation.
Brownfields a Priority

More incentives are available to en-
courage the redevelopment of Brown-
ficlds. Since 2001, the Delaware Ec-
onomic Development Office has quad-
rupled the amount of matching funds
available for assessment and cleanup, up
to $100,000. DNREC now makes up to
$50,000 in Hazardous Substance
Cleanup Act funds available for the same
purpose and has created a statewide
Browntields coordinator.

Senate Bill 157, passed in 2003,
mirrors federal liability law for prospec-
tive Brownfields purchasers. As part of
her 2004 legislative agenda, Governor
Minner will support legislation to re-
organize the state’s Brownfields provi-
sions into a single unified program in
DNREC. This legistation will also per-
mit Brownfields certifications for prop-
erties to be broken up into divisible
units.

While Governor Minner steadfastly
believes that zoning is a local govern-
ment issue, her administration has
encouraged innovative tools such as
Transfer of Development Rights and
efficient plan design that consumes less
land and allows services to be delivered
more cost-effectively.

Some progressive developers have
proposed traditional neighborhood
design plans that create an old-fashion-
ed sense of neighborliness with flex-
ible lot sizes, mixed uses, back alleys,
front porches, streetscaping, pocket
parks and high quality architectural
features. The Office of State Planning
Coordination collaborated with The
Nature Conservancy to produce and
publish a guidebook on community
design that offers examples and tools for
fostering livable, attractive communities
that preserve open space. The state will
be conducting workshops on the com-
munity design principles with munici-
pal leaders.

Whether it is environmental protec-
tion, energy use or land use, providing
incentives for sound environmental prac-
tices and strong deterrents and enforce-
ment for violating environmental laws
have been the governor’s preferred
approach. The Minner administration’s
approach to creating a Livable Delaware
focuses on accountability, aligning re-
sources to where they are needed most,
and making the public a part of the
process to improve our environment and
quality of life. ¢




Neenah Estrella-Luna

PUBLIC PARTICIPATION
IN ENVIRONMENTAL
DECISION-MAKING

“The highest measure of democracy is neither the ‘extent of freedom’ nov the ‘extent

of equality’, but vather the highest measure of participation.”

n a cold October night in a community not
too far away, community residents came
together to hear about a local environmental
issue. Huddled together in a cramped com-
munity center, they waited anxiously to hear
what ¢lse had befallen their neighborhood.
A smartly dressed young woman began a
Powerpoint presentation and over the next half
hour presented 46 slides of graphs, charts, num-
bers, and acronyms. When the show ended and the lights
came up, she gazed out at a room full of confused and angry
faces. In a moment, of unusual candor, the local community
leader spoke up, “I didn’t understand a word you just said.”
After two hours, the residents began their trek home feeling
that the young woman and her agency were trying to pull one
over on them.

Too often, this is the extent of public engagement that
agencies and industry invest in. The conventional way that
institutions and private businesses interact with the public is by
way of legal notices, written comments, and public hearings.'
If a person is interested in the rules, regulations, and permits
issued relating to environmental issues handled by her state
agency, there is probably a list she can get on to receive that
information. If she is connected to the Internet, it may be
quite easy to receive these notices. Otherwise, she will need to
scarch the legal section of her local newspaper. If she finds
something of interest and wants to influence a decision being
made, she can submit comments to the appropriate person or

— A. D. Benoist

she can (sometimes) request a public hearing. The public
hearing will probably be noticed in the same back pages of the
newspaper where the original notice was found, and almost
certainly not in the local, non-English-language newspapers.
The major participants in these public hearings will likely
include the people who are regularly part of these activities,
cither because they have nothing else to torture themselves
with or because it is their job.

In certain instances, the state might take the initiative to
make some proposal or decision more public. In that case,
there may be a notice placed in mailboxes, or an article pub-
lished in the newspaper. However, such action is usually
reserved for controversial issues or extremely bad news.
Regardless, to have any influence on a decision requires much
the same steps outlined above.

Environmental policies, regulations, and permitting deci-
stons do not have to be made this way. Indeed, they should
not be. The notice/comment/hearing practice is a pale shad-
ow of what true public participation should be.

Why Public Participation?

Public participation should be a process that engages the
public to make decisions and solve problems; to seek out and
rely upon the public’s input in making decisions. The funda-
mental values of true public participation are civic engage-
ment, empowerment, transparency, and accountability. These
are important elements of a well functioning democracy.
Without them, we do not have a government “by the people
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and for the people.”

By engaging in good public partici-
pation processes, we reinforce our dem-
ocratic principles by involving people in
decisions  that affect their lives.
Community residents share responsib-
ility for their own neighborhoods.
However, in order to fulfill that duty,
they must have the opportunity to
influence decisions that may result in
changes in their physical, social, eco-
nomic, or cultural environment.
Interestingly, agencies and industry
often find this the least compelling
reason to engage the public. By con-
trast, communities find this the most
important justification, particularly mar-
ginalized communities. For these com-
munities, justice and fairness (or lack
thereof) is always an underlying factor in
the justification for greater public partic-
ipation. Such concerns should not be
taken lightly.

Public participation fosters social jus-
tice by supporting community empow-
erment. This is especially important in
low-income, marginalized communities
where we find most of our localized
environmental problems. The sense of
responsibility and connection to their
neighborhood can only be developed
when communities have a sense of con-
trol over their environment and their
lives. True public participation allows
for this sense of control, and more
importantly provides a real opportunity
to influence decision-making. Indeed,
residents have the right to influence
what happens in their community
because of their interests in community
integrity and self-determination.

The willingness to engage is depend-
ent upon a sense of trust. Over the last
few decades, there has been a steady
decline in trust in our government insti-
tutions, as well as in private business.
This has resulted from a steady stream of
revelations of misconduct, malfeasance,
and corruption at all levels of govern-
ment and in business. For environmen-
tal agencies in particular, distrust has
developed from the sense of indigna-
tion, outrage, and victimization as envi-
ronmental decisions and policies have
reinforced social injustices and allowed
the persistence of activities or conditions
that are harmful of human health and
the physical environment.

At the same time, we must also rec-
ognize that the public cannot be
involved in every single decision that an
agency or a business makes. We need to
be able to trust that our environmental
agencies, and our corporate neighbors,

will do the right thing.

Transparent decision-making proc-
esses foster trust. For environmental
decision-making, transparency involves
knowing how decisions are made and
who influences those decisions. It is criti-
cal for the public to know the criteria by
which decisions are made. Environmen-
tal analyses, which form the basis for
most permitting and regulatory deci-
sions, are intensely technical. At the same
time, many of the analytical methods
used in environmental decision-making
have many unacknowledged assump-
tions that may be questionable in a
given context. For example, the process
of “discounting” in risk assessment and
cost-benefit analysis weighs children’s
health differently than the health of
senior citizens. The Environmental
Protection Agency’s own risk assess-
ment model treats small risks to a lot of
people more importantly than large risks
to fewer people. Through public partic-
ipation processes, these assumptions can
be discussed and the analyses can be
adjusted to fit the needs of a specific
decision being made in a specific place.

It is also important for the public to
know who has influence on environ-
mental decisions. Much of the mistrust
of environmental agencies stems from
the perception (and in some cases reali-
ty) that industry’s prerogatives are pri-
oritized over community concerns.
Knowing who and how decisions are
made allows the public to hold govern-
ment more accountable.

It is often said that people get the
government they deserve. This has
some element of truth to it. But, when
processes are designed that effectively
disengage the public, we lose our ability
to hold our government accountable for
its decisions. This is both undemocratic
and dangerous. It calls into question the
legitimacy of any decision made and has
the potential to reinforce social and
environmental injustices.

Empowerment, transparency, and
accountability are normative benefits of
public participation and provide the eth-
ical bases for it. However, there are also
instrumental benefits to pursuing it.
Good public participation should pro-
duce a more informed public, reduce
mistrust in our institutions and in indus-
try, establish cooperative relationships,
and generate legitimacy for the decisions
made. These can create better, more
just, decisions.

An informed public is an important
part of any democracy. The notice/com-
ment/hearing requirements that drive
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much of our current practices of engag-
ing the public are based on the notion
that people have a right to information
on activities in their community that
could potentally affect their health or
quality of life. However, conventional
notice and comment practices do little
to actually educate the public about
environmental issues. Research has
found that the public is quite misin-
formed about many environmental
issues. Most people, for example, believe
that the greatest source of air pollution
comes from factories and other station-
ary sources. This particular idea is
strongly held in communities that live
with and within industry. However, the
most significant sources of air pollution
are cars and trucks®. This is not to say
that communities do not have the right
to demand that the industrial plant next
to them install sulfur scrubbers, but it
can put the issue of air pollution into a
different light. Good public partici-
pation processes actually educate the
public about environmental problems.
Communities that understand the issues
are more effective at addressing them.
Good public participation fosters an
environment in which communities,
industry, and government work together
to solve problems. Alexis de Tocqueville
is quoted as saying that democracy does
not create ties between people; but it
does make living together easier. Public
participation only works, however, when
it fosters and reinforces ties between
communities, agencies, and industry. It
should result in not just being able to live
together, but in all of us living better.
Working together creates cooperative
relationships that can reduce conflict,
create consensus, improve communica-
tion, and mobilize resources. The divi-
sive conflict that characterizes most
environmental decision-making rein-
forces mistrust on all sides. Good public
participation encourages collaboration;
communities, agencies, and industry
become partners in developing alterna-
tives, identifying acceptable solutions,
and making decisions. This reinforces
the principle that people should be
allowed to influence decisions that
directly affect them. More importantly,
it allows for future decisions to be made
much more easily, because the people
involved know ecach other and under-
stand each other’s needs and values.
Working to achieve consensus is
based on the belief that everyone has
something to offer a decision and no
single person or entity has all the
answers. Consensus does not mean that




everyone will like a decision. It does
mean that everyone’s contribution was
considered carefully and that everyone
understands the reason for the decision.

Communication is key to this. Our
current public engagement process
places people in mutually exclusive cate-
gories and in adversarial roles. In the
typical public hearing, agency staff are
huddled together on one side of the
room, the business interests {(and their

lawyers) are gathered on another side of

the room, and organized interests (i.c.
environmental advocacy groups) are
clustered in yet another area. The public
is generally crowded in the back. The
setup itself is not conducive to effective

chance that decisions made and prob-
lems solved will promote social justice.

What Does Public Participation
Look Like?

While we all can certainly agree that
public participation is something we
want to work toward, the challenge is
making it happen. What does good pub-
lic participation look like? How do we
know when we have done it?

By definition, public participation
should engage the public. The most
important element of this is establishing
relationships. This cannot be done in
the conventional public hearing process.

It must. be done in the community of |
interest by tatking with community resi-
dents and community leaders, as well as
local businesses. There is generally a lot
of coffee, and ideally food, involved.
Agencies and industry wishing to
engage a community should invest time
and effort in becoming a part of the
community. It does not mean that they
have to relocate their offices, but it does
mean that some time must be spent
physically in the community, listening
to people, and going to community
meetings. It involves documenting the
concerns of community members and

communication, but more importantly,
people are not communicating as peo- |

ple. They engage each other as represen-
tatives of a class of interests: government
interests, business interests, environ-

mental interests, and community inter- |

ests; cach with their own positions.
These positions create barriers to inter-
acting as human beings.

A more effective form of communica-
tion involves people talking with each
other as people. In a collaborative rela-
tionship, participants are no longer
working against each other’s positions,
but working toward achieving consensus
on a decision. The people involved stop
seeing the ‘other’ as simply uninformed,
unrealistic, greedy, racist, or any other
number of pejoratives. They start to
respect one another as people who have
legitimate needs and contributions.

If public participation is done well,
all the stakeholders will be involved.
Stakeholders may include the agency
with the decision-making authority,
other agencies, industry, communities,
and organized interests. When these
groups of people work together, it
increases access to the resources needed
to solve problems effectively and to
make well informed decisions.

Working collaboratively also gener-
ates greater public acceptability of the
decisions made. This makes the deci-
sions more legitimate. If we create con-
sensus between communities, agencies,
and industry, we also deflate the argu-
ments of critics or opponents of the
decision. Community concerns are less
likely to get hijacked by narrow inter-
ests, either in the community, by indus-
try, or within agencies. Most important-
ly, when agencies and industry collabo-
rate with communities to make a deci-
sion or solve a problem, this contributes
to empowerment, transparency, and
accountability. We also increase the
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understanding their vision.

Public discourse should be pursued
in a communal fashion. Although some
communities have strong leaders with
overwhelming support, the most mar-
ginalized, least cmpowered ncighbor-
hoods gencrally lack good leadership.
Engaging the restdents directly in group
settings, rather than mediating through
conventional or self-selected representa-
tives, is important to gaining communi-
ty trust and moderating the influence of
narrow, but vocal, interests. Engaging
communities directly and collectively
will go a long way to getting consensus
and promoting a form of civic engage-
ment which respects the variety of opin-
ions and needs within a community.
This is, by the way, ideally done using an
experienced, trained facilitator.

Public participation is inherently
process focused. A cardinal rule of good
public participation is that the process of
decision-making be mutually under-
stood, and ideally agreed upon, by all
participants. This means that everyone’s
role must be clear to them, and agencies
must be clear about how the decision
will be made. By engaging the public,
the agency is making the promise that
those involved will have some influence
on the decision made. Agencies must be
unambiguous about who exactly will
make the decision and how. Will the
community, working with other stake-
holders, make the final decision? Will
they make recommendations that will
be considered by the relevant decision-
maker? Will the community and other
stakcholders have the opportunity to
explore a variety of solutions?

The International Association for
Public Participation has described public
participation as a spectrum of goals and
promises.’ The form of public participa-
tion that is most commonly used, and is
least participatory, is simply providing
information to help the public under-
stand problems, alternatives, and the
solutions. The promise to the public is a
simple one: we will keep you informed.
The next level entails consulting the
community to get feedback on an envi-
ronmental analysis, the alternatives con-
sidered, and the solutions chosen. The
promise to the public is, we will keep
you informed, listen to your concerns,
and let you know how your input influ-
enced the decision. The next level
involves the community by incorporat-
ing their concerns in the analysis, alter-
natives considered, and solutions cho-
sen. The promise to the public is, your
concerns will be directly reflected in the

analysis, alternatives considered, and the
decision made.

The next more participatory form of
public participation is collaboration
with communities and other stakehold-
ers in every aspect of the decision-mak-
ing process. The promise to the public is,
you will be involved in formulating alt-
ernatives and your advice and recom-
mendations will be incorporated into the
final decision. The most participatory
form of public participation places final
decision-making authority in the hands
of the public. The promise to the public
is, we will implement what you decide.

Obviously, different decisions and
different contexts will require different
forms of public participation. Addition-
ally, different stakeholders may want to
be engaged differently than others. Some
may only want to be kept informed.
Others may want to be involved. Others
may want to collaborate.

An important element of public par-
ticipation which is lacking in the mecha-
nisms used today is feedback. Veterans
of the notice/comment/hearing prac-
tice often complain that they never real-
ly know how their input was used in the
final decision. Communities that invest
their time and efforts in public participa-
tion need to know if their participation
mattered. Good public participation
involves cxplaining how concerns and
suggestions were used in the final deci-
sion. This contributes to transparency
and allows for greater accountability.

A marker of good public participation
is whether the relationships between
agencies, industry, and communities, as
well as other stakeholders, are main-
tained after a decision is made and imple-
mented. Public participation is depend-
ent on building relationships. It serves
no purpose to put time and effort into
building relationships that will end once
adecision has been made. For communi-
ties where environmental problems are
concentrated, these relationships are key
to managing the many environmental
risks they face and being proactive in
addressing persistent problems.

There are scveral reasons for agencies
and industry to incorporate public par-
ticipation as a regular part of business.
We should acknowledge, however, that
public participation is no substitute for
the legal protections afforded through
notice and comment requirements. The
public comment and hearing processes
are still necessary to address decisions
made through bad processes. They also
provide a mechanism to voice opposi-
tion to decisions made. There is always
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the possibility that even good processes
will result in bad decisions. However,
given that the current mechanisms
cftectively marginalize certain, very spe-
cific, communities, and also have histor-
ically resulted in very bad decisions,
public participation is an alternative that
offers some hope.
Conclusion

Public participation reinforces our
commitment to democratic principles.
The opportunity for civic engagement is
part of the foundation of a democracy.
Civic engagement includes the opportu-
nity for residents to participate in the
decisions that affect their lives and their
communities. Public participation al-
lows for a greater number and quality of
voices, concerns, and suggestions to be
heard. If citizens are to do their job of
holding decision-makers accountable
for the decisions they make, the process
must be open and transparent. Most
importantly, however, we must recog-
nize that our past decisions have
inequitably concentrated environmental
burdens in low income and minority
communities. Conventional notice/
comment/hearing practices have con-
tributed to these inequities, as well as
contributing to a culture of mistrust
between agencies, industry, and com-
munities. Improving environmental
decision-making not only means
reestablishing trust; it also means recog-
nizing the significance of socially just
processes, as well as outcomes. Good
public participation holds the potential
to bring us closer to this ideal. €

FOOTNOTES

1. Much of this conventional notice/com-
ment/hearing practice is driven by state and
federal legislation and regulation. See, e.g.,
42 US.C. §1342; 42 US.C. § 7607; 42
U.S.C.§7661(a); 40 CF.R §124;7 Del. C.
§ 6004; 7 Del. C. § 9104; 7 Del. C. § 9107;
22 Del. C. § 304-305; 29 Del. C. §§ 10115-
10118.

2. Nadakavukaren, A. (1995). Our global
environment: A health perspective (4th ed.).
Prospect Heights, IL: Waveland Press.;
Schwartz, J. (2000) as cited by Brown, D., et
al. (2003). The health politics of asthma:
environmental justice and collective illness
experience in the United States. Social
Science and Medicine, 57: 453-464.

3. See the International Association for
Public Participation website for more detail
on the spectrum, as well as tools for public
participation and opportunities for training
in public participation techniques, available
at http: / /www.iap2.org
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lic has learned that more stringent permit requirements and
aggressive enforcement of environmental regulations will
result in environmental improvement over time. Citizens
have a strong desire to enjoy clean air and water free from
toxic chemicals. Now more than ever, people concerned with
environmental quality are seeking to influence governmental
decisions by participating in the permitting process.

On the federal level, the Environmental Protection Agency
(EPA) has recognized the value of public participation. In an
August 1993 memo to all EPA employees, Administrator
Carol M. Browner announced: “In all its programs, EPA
must provide for the most extensive public participation pos-

z. This requires that we remain open
1 take affirmative steps to solicit input
affected by decisions. Our willingness
- ideas from our constituents, and to
: appropriate, is absolutely essenrial to
nission.” EPA has implemented this
public participation requirements
ng and regulatory programs.

1 es an open process that the public can
ness to questions from the public,
to information, and opportunities for
irency before decisions are made. In
inental programs, EPA regulations
fore permits are issued or revised. The
xplanation of the impact of the pro-
y of how the permit conditions were
3 with access to documents supporting
{ decision. If the public disagrees with
Sl #1880 +| it can provide comments seeking
changes and has the ability to appeal permit decisions in an
administrative or judicial forum. Under many environmental
statutes, the public has the right to petition EPA for action.
If EPA is not acting diligently or according to law, environ-
mental statutes permit citizens to file their own lawsuits to
enforce the law.

Like the federal government, Delaware has long recog-
nized the right of the public to influence the government’s
decisions through participation in the political process.
Article I, Section 16 of Delaware’s Constitution protects the
right of citizens “. . . in an orderly manner to meet together,
and to apply to persons entrusted with the powers of govern-
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made through bad processes. They also
provide a mechanism to voice opposi-
tion to decisions made. There is always
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Prospect Heights, IL: Waveland Press.;
Schwartz, J. (2000) as cited by Brown, D., et
al. (2003). The health politics of asthma:
environmental justice and collective illness
experience in the United States. Social
Science and Medicine, 57: 453-464.

3. See the International Association for
Public Participation website for more detail
on the spectrum, as well as tools for public
participation and opportunities for training
in public participation techniques, available
at http: //www.iap2.org







