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In his book, Beyond Morality,
Richard Garner (one of my former phi-
losophy professors) explores how cer-
tain abstract concepts, like “right” and
“duty,” can motivate human conduct.
This intriguing question also embodied
Atticus Finch’s closing argument during
the trial depicted in Harper Lee’s To Kill
A Mockingbird. Finch’s final exhorta-
tion to the jury: “Do your duty.”
Similarly, Immanuel Kant wrote that a
central question of human existence
was: “How ought I act?” And who can
forget the pithy normative inquiry often
raised by one or another of the Three
Stooges: “Hey fellas, what do we do now?”

Although popular commentary often
suggests that such evaluative questions
have uncomplicated answers, I cannot
agree. Having studied ethics for over 30
years, I have found that simple, slogan-
like solutions to these queries, upon
exposure to any quantum of serious
thought, are invariably revealed as erro-
neous. The difficulty of finding answers
does not, however, diminish the import
of these questions, but rather, enhances
it. In this vein, I wholly agree with
Holmes that the mark of a civilized per-

EDITORSNOTE

son is to have questioned acutely one’s
deepest convictions. The thoughtful ard-
cles in these pages examine, in the con-
text of our membership in the legal com-
munity, various aspects of these norma-
tive issues.

I note at the outset that four of the
seven articles arrive in packages appro-
priately stamped by the bar’s trusted
guardian of ethical conduct, the Office
of Disciplinary Counsel, and that their
authors represent the attorney composi-
tion of that agency in mid-1998 (just
before I was abruptly informed that my
professional services were no longer
desired). This issue of Delaware Lawyer
thus represents for me an “ODC
reunion” of sorts, presenting our sea-
soned reflections about ethics and pro-
fessionalism.

Judge Johnston’s observational piece
is an entertaining and informative look at
the best and worst aspects of lawyer
conduct, as viewed from her first year
on the bench. Andrea Rocanelli provides
important “think-twice” advice about a
lawyer’s decision to withdraw from a
representation when faced with a disci-
plinary complaint. Matt Boyer’s article is

an enlightening analysis of the evolution
in contflicts law, as related to disqualifica-
tion motions. The insights of Paul
Wallace regarding the special ethical
duties of a prosecutor were inspiring to
me, given my present duties as a prose-
cutor. Professor Hill’s cutting-edge
analysis of electronic communications
by lawyers, and Kevin Gibson’s instruc-
tive piece about the use of fiduciary duty
claims in malpractice actions, round out
this lineup of exceptional commentary.
Finally, my “Opinion” piece proposes a
“radical professionalism,” an idea arising
from my legal experience and academic
background in ethics.

“What ought we do?” This appears to
be a simple inquiry, capable of a straight-
forward answer, but it is not. Because
our responses to that question and our
subsequent conduct will come to em-
body who we are, some private reflection
is prudent before choosing a course.

David Curtis Glebe

and phone lines are all here. Let our ByRequest manager set up your
teamn’s guestrooms to their specifications every time. Call us or your travel
planner. 1.8000WYNDHAM www.wyndhamwilmington.com

WHAT’S YOUR REQUEST?™ It’s quite easy to make a case for setting up temporary offices at the Wyndham Wilmington’s
Law Center. We're a mere block away from the courthouse, with fully furnished lead counsel offices, assistant offices, large storage
areas, boardrooms and break areas. The requisite high-speed Internet, fax
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is a partner at the Wil-
mington firm of Con-
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{ Hurz, practicing in
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litigation, and legal
£ cthics. He served as
Delaware’s Deputy Disciplinary Coun-
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ed in 1986 from the University of
Virginta Law School, and received his
undergraduate degree from Harvard
University in 1980.
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is a partner at the firm
of Gibson & Perkins,
which has offices in
Delaware and Penn-
sylvania. He specializ-
es in commercial liti-
gation and plaintiff’s
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has lectured and written extensively on
topics related to malpractice avoidance.
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is an Assistant District
Attorney in the Fed-
eral Litigation Unit of
4 the Philadelphia Dist-
4 rict Attorney’s Office,
{ specializing in capital

9 habeas appcals. He
Eat o B formerly served as
Delaware’s Chief Disciplinary Counsel.
! Prior to his admission to the Delaware
Bar, Glebe defended his doctoral disser-
tation, “Holmes’ Theory of Law,” at the
Ohio State University in 1983, and also
taught undergraduate courses in ethics.

LOUISE LARK HILL

+ has been a professor
\ . of law at the Dela-
ware campus of the
Widener University
J- Law School since
1992. After receiving
her law degree from
the Suffolk University
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Cover & Rossiter’s Estate Planning and
Administration services represent a
growing part of our practice. We work
collaboratively with attorneys to create a
comprehensive service package for clients.

Attorneys benefit from our outsourcing
arrangement because they can dedicate
their resources, such as paralegals, to more
specialized and profitable legal services.
Our tax and accounting experts can
seamlessly supplement attorneys’ services
by providing estate administration and tax
preparation services using state-of-the-art

systems.

. Whether in Estate Planning and
-+ Administration or-any of our other practice
specialties, find out why so many clients
have chosen to build enduring
relationships with us. Please call us at
(302) 656-6632, and you'll see what it
means to be partofan . ..
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Certified Public Accountants & Advisors

62 Rockford Road ¢ Wilmington, DE 19806
(302) 656-6632 » www.CoverRossiter.com
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Law School in 1978, she served as
Assistant United States Attorney for the
Northern District of Ohio. Professor
Hill teaches and writes in the areas of
contracts, wills and trusts, and profes-
sional responsibility.

Hon.
MARY MILLER JOHNSTON

became a Superior
Court judge on Sep-
tember 25, 2003, hav-
ing formerly served
as Chief Counsel of
the Delaware Sup-
reme Court’s Office
: of Disciplinary Coun-
sel. Followmg her admission to the bar
in 1984, Judge Johnston practiced in
the areas of corporate and complex
commercial litigation as a partner at
Morris, James, Hitchens & Williams.

ANDREA L. ROCANELLI

was appointed by
the Delaware Sup-
reme Court in 2003
as Chief Counsel of
the Office of Disci-
plinary Counsel, hav-
w ing served as Deputy
i Disciplinary Counsel
since 1997. She was previously an asso-
ciate attorney with the firm of Morris,
Nichols, Arsht & Tunnell. Rocanelli is a
1989 graduate of Harvard Law School,
and earned her undergraduate degree
summa cum lande from Boston College
in 1986.

PAUL R. WALLACE

7 is a Deputy Attorney
General with the Del-
aware Department of
Justice. He earned a
bachelor of arts de-
. gree in criminology,
with minors in psy-
chology and sociolo-
gy, from the University of Maryland. A
graduate of the Columbus School of
Law of the Catholic University of
America, Wallace has engaged in death
penalty litigation on behalf of the
state at the trial and appellate levels
since 1989.
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recognized university

* Certificate completion in one year
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8th and King Streets in Wilmington

For more information, phone 302/571-5239
or e-mail continving-legal@udel.edv
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< www.continvingstudies.udel.edu/noncredit/legal/
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Maryv Miller Johnston

A VIEW FROM THE BENCH:
THE FIRST YEAR

“The Court believes you may bave misunderstood
the meaning of ‘diversity suit,” Mr. Tompkins.”

y the time this issue of Delaware Lawyer goes to

press, I will have been on the bench for over a year.

I expected, and indeed found, that the past year

would be a challenging climb up a very steep

learning curve. Because the Superior Court is a

court of general jurisdiction, no neophyte judge

can possibly have expertise in, or even minimal

exposure to, every type of case that must be decided. By its

nature, this process toward facile competence must be under-

taken in the most public of venues. In other words, the oppor-

tunities for making a fool of one’s self, in front of God and
everybody, are practically limitless.

To my great relief, the overwhelming majority of attorneys
did not seize upon my state of relative naiveté as a means of
sabotaging me, or of revenging whatever perceived slights I
may have unwittingly perpetrated over my 20 years in practice.
I am well aware that my immediate past life as chief counsel
with the Office of Disciplinary Counsel probably made me
persona non grata among more than a few lawyers. During
that time, I often witnessed the dark underbelly of unethical
and unprofessional behavior. Frankly, I expected the worst.

Instead, the past year brought a remarkable number of
pleasant surprises. The following is my “top five” list.

PLEASANT SURPRISES

Number Five: “Thank You, Sir, May I Have Another?”

I am reminded of the scene from Animal House in which
underwear-clad fraternity initiates must beg for repeated
swats with a wooden paddle. Seasoned attorneys, as well as
savvy beginners, routinely say “thank you” in response to a
judge’s adverse rulings. Not only is this habit courteous and
professional, but it can also be an effective advocacy tool.
Saying “thank you” can defuse a contentious situation, and
lets the court know that the attorney has shaken off the dis-
appointment and is ready to move on.

Number Four: Preparation and Competence is the Norm

As I learned at many national conferences of disciplinary
counsel, it is easy for those whose job it is to field complaints
about attorneys to become jaded and to assume that sloppy
lawyering is the norm. Not true in Delaware. With very few
exceptions, attorneys are very well prepared and proceed with
a high degree of legal skill. I see neat trial notebooks instead
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of unruly piles of documents. I hear
thoughtful oral arguments and opening
and closing statements. Only occasion-
ally do I observe what appears to be
aimless shuffling of papers. Most
motions and briefs are well researched,
and cogently apply the law to the rele-
vant facts. The most reasonable conclu-
sion, in my view: Delaware attorneys
take great pride in the practice of law
and work hard for their clients.

Number Three: Concession is Good
for the Soul

The television-saturated public
thinks that the best lawyers are the
junkyard dogs, fighting to the last
breath for every scrap. Emotional, fist-
pounding speeches are winners. But we
in Delaware know better. One of the
hallmarks of an effective advocate is the
ability to know when to concede a los-
ing proposition. Continuing to argue a
point that is obviously tenuous can only
have a negative effect upon the attor-
ney’s credibility before the judge and
the jury. When a judge sends the signal
that the argument is a loser, counsel’s
only rational choice is to proceed grace-
fully to the next issue. Of course, a
lawyer may be certain that the judge is
in error (and the lawyer may ultimately
be correct). Trial judges remember
which attorneys consistently concede
the weaknesses of their cases, but who
are able to emphasize why those flaws
are not dispositive. Judges — trial and
appellate — trust those attorneys.
Those attorneys win cases.

Number Two: The Court Staff
Makes the Impossible Possible

It is not humanly possible for the
staff of Superior Court Prothonotary
Sharon Agnew to handle the work
demanded by the ever-increasing case
filings and criminal docket. Yet, the
clerks and bailiffs keep things moving.
They are courteous in the face of certi-
fiably lunatic litigants, helpful in deci-
phering sometimes less-than-clear judi-
cial rulings, and tactful about suggest-
ing methods, consistent with the actual
rules and established law, by which new
judges may manage their responsibili-
ties. In short, the people on the court’s
staff know what they are doing. Wise
attorneys develop positive working rela-
tionships with these dedicated individu-
als, and rely on their advice.

Number One: Assistant Public
Defenders and Deputy Attorneys
General — Making Silk Purses Out
of Sows’ Ears

The attorneys with the offices of the
Attorney General and the Public
Defender are spread dangerously thin.
But despite inadequate resources, the
defenders represent their indigent
clients competently and vigorously.
Deputies prosecute cases effectively,
although often hampered by delayed or
non-existent forensic analyses — a
result of the gross underfunding
received by the medical examiner’s
office. Almost without exception, these
attorneys appear to have the courage of
their convictions, whether they are
bringing accused criminals to justice,
protecting the innocent, or ensuring
the Constitutional right of every person
to competent counsel.

PROFESSIONAL PITFALLS

Judicial meetings often are enlivened
with stories of attorney mishaps or
misbehavior. The following is my “top
five” list of these anecdotes.

Number Five: Juries are Smarter
than Lawyers Think

I am amazed whenever a trial attor-
ney attempts to “get out of” jury duty.
Even taking into account the obvious
disruption and inconvenience, why
would anyone who relies on juries for
his or her very livelihood decline the
golden opportunity to see how the
process works from the inside? A few
years ago, when the attorneys were run-
ning out of venire members, I must
have been deemed as the least of the
evils and was not stricken from a jury
panel. I admit to having been skeptical
about the ability of the disparate group
of reluctant people to come up with a
reasonable verdict. To my amazement,
all of the issues I had spotted were
addressed by someone else. The delib-
erations took on an almost cthereal
atmosphere, and a just result (in my
opinion) was reached.

As a judge, I often meet with juries
post trial. Two things are clear. First,
jurors take their duties very seriously.
They understand what is at stake and
truly care about the outcome. Second,
they pay attention and are not fooled by
tricky lawyer tactics. Highly educated
attorneys sometimes mistake a lack of
formal education for the lack of intelli-
gence or critical discernment. Jurors
know when they are being “talked
down to” or even misled, and they
more than likely will hold it against the
attorncy.

Jurors react negatively to ad
hominem attacks on the character or

DELAWARE LAWYER 9

veracity of opposing counsel. In addi-
tion, a likeable or apparently vulnerable
witness is always a challenge in cross-
examination, especially if the witness is
viewed as being “bullied.” For best
results, those witnesses should be treat-
ed gingerly and with the utmost cour-
tesy. Using this method, skillful lawyers
often obtain favorable testimony with-
out the witness realizing what has tran-
spired.

Number Four: Were They Born in a
Barn?

In the era of “business casual”
(whatever that means), it is understand-
able that starched white shirts and gray
pinstripe suits are not necessarily de
riguenr for every court appearance. But
on the other hand, when did gum-
chewing and wrinkled khakis become
acceptable in court appearances? And is
it too much to ask that lawyers remove
their overcoats before arguing a routine
motion?

In England, barristers are never per-
mitted to turn their backs to the judges,
and must literally back out of the court-
room. While that level of pomp and cir-
cumstance is not required in the New
World, is it so unreasonable to expect
that attorneys actually face the bench
when addressing the court?

Further, a judge is not a boxing ref-
eree. When counsel argue with each
other instead of addressing their argu-
ments directly to the court, it is not
only just plain rude, but undermines a
judge’s control over the courtroom.

The judges of the Superior Court, in
response to all of the foregoing, have
accordingly promulgated specific stan-
dards, codified as “Expectations of the
Superior Court for Attorneys’ Profes-
sionalism and Civility in a Courtroom
Setting.”*

Number Three: Familiatity Breeds
Contempt

Delaware’s small legal community
has many well-recognized advantages.
Collegiality and trust are often the tools
to avoid needless, contentious litigation
and to narrow issues or to resolve cases
without resorting to trial. The problem
is that many laypersons already view
lawyers as members of an insular club,
dedicated to self-perpetuation. It is
sometimes difficult for non-lawyers to
understand that judges and attorneys
can quickly shift gears from casual ban-
ter to serious advocacy and impartial
review. The Office of Disciplinary
Counsel regularly fields complaints
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from people who are convinced that
attorneys and judges make behind-the-
scenes deals without letting clients in on
their secrets. As evidence, clients cite
occasions on which attorneys and
judges were joking or exchanging gos-
sip. To avoid these results, the familiar-
ity we prize as members of Delaware’s
bench and bar should be reserved for
chambers and social occasions.

There is also a fine line between cor-
dial courtesy and careless use of humor.
For the most part, litigants do not find
anything entertaining about the circum-
stances in which they find themselves.
Very few attorneys (or judges) are adept
at the use of humor, which should be re-
served in open court primarily for alle-
viating tense situations. Whenever mem-
bers of the public are present, lawyers
and judges should conduct themselves
in a manner consistent with the profes-
sional administration of justice.

Number Two: Know When to Hold
Em, Know When to Fold ’Em

Some attorneys seem unable to resist
the temptation to reargue, and reargue,
and reargue an adverse ruling. These are
the same lawyers who are so invested in
their positions that they cannot control
the urge to interrupt the judge — to
make sure the judge has really listened
to their arguments. I suppose that some
judges become worn down by repeated
entreaties, and as a result may change
their minds. The better practice for an
attorney is to politely request that the
objection be noted “for the record.”
There are no judges, however, who react
favorably to being interrupted, nor
should they. If a judge is not treated
with respect, it clearly affects in an
adverse manner the public’s confidence
in the proceedings.
Number One: Common Courtesy

It is astonishing how many times
attorneys simply fail to appear for tele-
phone conferences, office conferences,
pretrial conferences, or even motions
noticed for hearing by the attorney.
Such lapses may be tolerated once if
there is an adequate excuse, but if an
attorney, along with his or her secretary,
cannot jointly navigate their calendaring
and tickler system consistently, the attor-
ney must take responsibility for making
some appropriate changes. And it only
adds insult to injury when lawyers some-
times attempt to shift the blame to the
prothonotary’s staff or to the judge’s
secretary. Although this might be just-
fied on some occasions, attorneys
should think about it twice — or three

L

times. Just how fast do you think the
judge hears about a lawyer who gives
the judge’s secretary a difficult time?
Often, these lawyers are inexperienced
and not properly mentored. Because
good support staff is exceedingly diffi-
cult to find and retain, well-advised
attorneys will cultivate good working
relationships with court personnel and
train their associates to do likewise.
* &k k k &

For whatever it’s worth, these are my
impressions from my freshman year as a
Delaware judge. The botrom line is this
— justice is best served by ensuring
mutual respect among judges, lawyers,
litigants, and court personnel — and
that is surely not a difficult task. If
attorneys will simply behave as if they
are being scrutinized by their mothers
and kindergarten teachers, Delaware
will continue to enjoy its well-deserved
reputation as America’s most civil and
professional jurisdiction.

FOOTNOTES

1. Expecrations of the Superior Court for
Attorneys® Professionalism and Civility in a
Courtroom Setting:

1) An attorney should always face the bench
while addressing the Court.

2) If an attorney expects to be late because
of another court commitment, he/she
should so inform the affected Judge as soon
as practicable.

3) An attorney should not address opposing
counsel directly without permission of the
Court.

4) An attorney should always refer to other
counsel by “Mr./Ms. R

5) An attorney should always rise before
addressing the Court.

6) An attorney should not leave the court-
room or turn his/her back to the Court
when a recess is declared by the Judge until
the Judge has left the Courtroom.

7) An attorney should not address the
Court unless appropriately attired. (This
includes not wearing an overcoat.)

8) An attorney should organize witness
schedules so as to make the most effective
use of the Court’s and attorneys’ time.

9) An attorney should avoid inappropriate
use of humor and gestures.

10) An attorney should wait until the Judge
has finished speaking before speaking next.
11) An attorney should always introduce
himself/herself at the time of first interac-
tion with the Court.

12) An attorney should begin with “May it
please the Court” when beginning appro-
priate oral arguments, opening statements
and closing arguments.

13) An attorney should not eat, chew gum
or drink beverages (other than water sup-
plied by the Court) in a courtroom and
should similarly so advise witnesses.
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Andrea L. Rocanelli

RUNNING FOR COVER

In which the anthor re-examines defense motions.

t was a beautiful summer day, which my daughters and I

had spent at the pool. My youngest daughter was ready

to take a shower in the ladies’ changing room, while the

other two lingered in the pool until the last possible

moment. While my five-year-old was in the shower, and

I was dashing back and forth to the locker with shampoo

and conditioner and soap, I saw a brown shadow from

the corner of my eye. Being on guard in this suburban setting

for critters of all kinds, I immediately suspected the worst.

Upon closer inspection, it was indeed a groundhog that had

wandered into the ladies’ room, and he seemed as unhappy to

be in close quarters with me as I was to see him in such close
proximity.

Trying my best to remain calm and not frighten my
youngest child, I quickly got her dressed and out of the lock-
er room. The groundhog was now cowering in a corner.
Once my daughter was safely beyond the groundhog’s tem-
porary lair, I spread the word that parents should keep their
children out of the ladies’ room because there was a large,
frightened rodent trapped inside.

The teenagers quickly decided that they would solve the

groundhog infestation problem. Armed with a broom and
considerable bravado, they loudly descended upon the terri-
fied creature, setting up an obstacle course with benches in an
effort to steer the groundhog to freedom. My oldest daugh-
ter, a preteen, was also now in the ladies’ room, watching the
drama unfold from a respectable distance.

At this point, I had to venture back into the fray because |
needed a ponytail band to finish putting up my . youngest
daughter’s hair. (Those of you who have young girls with
long hair will understand the urgency of getting that hair put
up. It was clean, conditioned and combed; now was the time
or it would quickly become tangled and unmanageable.)
Choosing what seemed at the time to be the lesser of two
evils, I returned to the ladies’ room. Cautiously, I tiptoed in.
I was on the opposite side of the teenagers® barriers, and felt
that I was safely separated from the errant beast.

As I reached for the hair band, the groundhog saw me
from across the room, made direct eye contact with me and,
with a vicious look in its eyes, came right for me. I was con-
vinced the animal was going to jump the 18-inch barrier that
separated us! I screamed and ran from the room.
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Just as I was about to make my
escape to the relative safety of the out-
side world, my oldest daughter accost-
ed me. Enjoying the pandemonium and
chaos, she tried to stop me and contain
me inside the ladies’ room to ask me
what was going on. In my panic, I
grabbed her by the shoulders, pushed
her aside and escaped — leaving her
inside with that ravenous, presumptu-
ous groundhog.

Not only did I run for cover, but I
also abandoned my 11-year-old daugh-
ter. There would be no Parent of the
Year Award for me this year!

* k k k k %

Lawyer is a solo practitioner who
handles plaintiffs’ personal injury mat-
ters, as well as criminal defense cases.
Plaintiff is represented by Lawyer in
connection with serious injuries sus-
tained as the result of alleged medical
malpractice. After fours years of exten-
sive discovery and motion practice, trial
is scheduled at last.

As the trial date approaches, Plaintiff
is increasingly anxious. Plaintiff fre-
quently contacts Lawyer by telephone
for reassurance and hand-holding. But
at the same time, Lawyer is representing
a different client in another county on
capital murder charges. The criminal
trial is scheduled to be concluded three
weeks before the start of Plaintff’s civil
trial.

Needless to say, the weeks leading up
to the capital murder trial involve
increasing levels of intensity and focus
by Lawyer and his staff. It is explained
to Plaintiff, as well as to Lawyer’s other
clients, that Lawyer will be unavailable
for a three-week period — the week
prior to, and the two weeks during, the
capital murder trial.

Lawyer typically answers all tele-
phone calls within 24 to 48 hours. As
expected, one week before the criminal
trial, Lawyer cannot personally respond
to all calls. Three days prior to the start
of the capital murder case, Lawyer’s
voice mailbox is full. Plaintiff>s lengthy,
pleading messages seeking reassurance
about his own increasing tension and
anxiety constitute the majority of voice
mail messages.

The civil trial is now five weeks away.
Plaintiff has left six messages over cight
days for Lawyer, none of which has
been returned. Plaintiff logs on to the
website of the Office of Disciplinary
Counsel (“ODC”) and files a formal
complaint that is docketed for evalua-

tion.!

Disciplinary Counsel is unable to
contact Lawyer by telephone because
Lawyer’s voice mailbox is full. A review
of Lawyer’s annual registration state-
ment from the prior year reveals that
Lawyer had designated another attor-
ney who would take over Lawyer’s
practice in the event of Lawyer’s death
or incapacity. Disciplinary Counsel con-
tacts the designee, who informs the
ODC that Lawyer is working day and
night on a capital murder case, and has
been so involved for the previous two
to three weeks.

When Disciplinary Counsel contacts
Plaintiff by telephone, Plaintiff admits
he had been informed about the mur-
der trial by Lawyer, and concedes that
his need to contact Lawyer is not
urgent. Disciplinary Counsel dismisses
the complaint, on grounds that the
aggregate of information gathered by
the ODC is insufficient to raise a rea-
sonable inference of misconduct or
incapacity. A letter is sent to Plaintiff by
the ODC informing him of this dispo-
sition, and a copy of the dismissal letter,
along with the complaint, is forwarded
to Lawyer.

At the conclusion of the murder
trial, Lawyer turns his attention to the
balance of his practice, including
Plaintiff’s case, in which trial is to take
place in three weeks. Lawyer returns all
telephone calls, and clears his voice
mailbox. When Lawyer speaks to
Plaintiff, they agree to meet at the end
of the week to begin trial preparadon.
However, when Lawyer reads through
his mail, he is astonished to learn that
Plaintiff had filed a disciplinary com-
plaint. Lawyer feels hurt, angry, and
betrayed.

Immediately, Lawyer prepares and
files a motion to withdraw as Plaintiff’s
counsel, citing a conflict of interest as
his grounds. Lawyer cannot even con-
ceive of continuing with the case after
Plaintiff complained about him to the
ODC. Lawyer does not accept
Plaintiff>s telephone calls, and refuses
to prepare the case for trial. The sched-
uled meeting is canceled.

While the motion to withdraw is
pending, and while Plaintiff continues
unsuccessfully to contact Lawyer,
Plaintiff is becoming desperate. Plaintiff
once again contacts the ODC and con-
siders filing a second formal complaint.

The Superior Court judge denies the
motion to withdraw on the basis that
there is no conflict of interest, and
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orders the case to proceed to trial as
scheduled. Because the motion has
been promptly resolved by the court,
Lawyer still has sufficient time to pre-
pare for trial. Plaintiff and Lawyer meet,
and Lawyer takes all necessary steps to
thoroughly prepare for the trial.

* * Kk x k%

The ODC receives approximately
300 formal complaints per year. In
addition to those formal complaints,
almost 200 inquiries are docketed, in
which questions are raised but do not
rise to the level of a formal complaint,
and yet another 100 complaints are
considered which involve ongoing
criminal defense matters. (There are
several other docket categories not rele-
vant to the issues raised herein.)
Complaints are made by clients, oppos-
ing parties, other counsel, and, some-
times, the courts. The bottom line is
that the ODC receives numerous com-
plaints about many lawyers. Many of
the complaints are dismissed on their
face as without merit. Many more are
resolved with minimal intervention by
the ODC.

Emotions run high when a com-
plaint is filed by a client against the
lawyer who is concurrently representing
that client. Indeed, under these circum-
stances many lawyers panic and run for
coyer — assuming that the only way to
protect one’s career and reputation is to
withdraw immediately from the repre-
sentation. However, that might not be
the appropriate course of action. Much
like my failure to protect my daughter
from the possible dangers posed by the
groundhog-in-waiting, because I was
thinking only of removing myself from
harm’s way, so might the lawyer fail in
protecting a current client’s interests by
seeking to withdraw from the represen-
tation as a knee-jerk reaction to that
client’s filing of a disciplinary com-
plaint.

In determining whether a lawyer
should withdraw as counsel, there are
many competing interests that need to
be balanced. The interests of the client
must be protected.” A client should not
be penalized for filing a complaint with
the ODC. On the other hand, the
attorney-client relationship should not
require a version of indentured servi-
tude on the part of the lawyer, who
must be permitted to withdraw under
the proper circumstances.

If there is a true conflict of interest
created by the filing of a disciplinary

' s s



complaint, then withdrawal may be
necessary.’ But if filing a disciplinary
complaint does not create a true con-
flict, then withdrawal is not necessary,
nor even appropriate. Indeed, in my
judgment, the mere fact that a current
client has filed a complaint against his
or her lawyer does not create a conflict
of interest. A complaint may be gener-
ated by a misunderstanding that might
readily be clarified, or by a failure of
communication which can easily be rec-
tified. There are many gray areas and
many “close calls.”

Nevertheless, if a lawyer concludes
that the termination of the lawyer-client
relationship will be necessary, then it is
mandatory that the lawyer comply with
Rule 1.16(d). To the extent it is practi-
cable, the lawyer must take the steps
necessary to protect the client’s inter-
ests, including, if applicable, giving
notice to the client, allowing time for
successor counsel to be retained, sur-
rendering papers and property, and
refunding any advance fee. If the matter
is being litigated, and the lawyer has
filed an entry of appearance, then the
lawyer is obligated to continue with the
representation until such time that
withdrawal is permitted by the court.

* k * % *

In the preceding scenario, with a trial
just three weeks away, and a disciplinary
complaint already dismissed, it is not
necessary for Lawyer to withdraw in
order to protect his own interests at the
expense of protecting Plaintiff’s inter-
ests. However, if Lawyer decides to file
a motion to withdraw, then Lawyer is
required to continue to represent the
client’s interests until such time as there
has been a ruling on the motion. Had
Lawyer’s failure to take that preventive
course come to the ODC’s attention, as
the result of a second complaint from
Plaintiff or a referral from the court or
opposing counsel, regardless of
whether or not Lawyer was justified in
seeking to withdraw, the ODC would
have evaluated Lawyer’s conduct while
the motion was pending.

Therefore, do as I say and not as I
did — do not panic and run for cover.
Withdrawal as counsel may not be nec-
essary or appropriate under the circum-
stances. But if you conclude that you
must withdraw, then take care to pro-
tect your client’s interests in a manner
consistent with your professional obli-
gations. When I flew from the ladies’
room in abject terror of the more terri-

fied groundhog, I should have pushed
my daughter ahead of me out of the
door, rather than pushing her aside and
leaving her behind. ¢

Ms Rocanelli is grateful for the assis-
tance of Michael Tipton, a law student at
Widener University who is serving an
externship with the ODC.

FOOTNOTES

1. Under Rule 9(a) of the Delaware Lawyers’
Rules of Disciplinary Procedure, the ODC must
evaluate all information coming to its attention
concerning possible misconduct by or incapaci-
ty of a lawyer.

2. Rule 1.16(d) of the Delaware Lawyers’
Rules of Professional Conduct (“Rules”) states,
in relevant part:

Upon termination of representation, a lawyer
shall take steps to the extent reasonably practica-
ble to protect a client’s interests, such as giving
reasonable notice to the client, allowing time for
employment of other counsel, surrendering
papers and property to which the client is enti-
tled and refunding any advance payment of fee
or expense that has not been earned or incurred.

3. Rule 1.7(a)(2) states, in relevant part:

[A] lawyer shall not represent a client if the rep-
resentation involves a concurrent conflict of
interest. A concurrent conflict of interest exists
if ... there is a significant risk that the represen-
tation of one or more clients will be materially
limited by ... a personal interest of the lawyer.
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Matthew F. Bover

IN THE WAKE OF
INFOTECHNOLOGY:
STRICTER SCRUTINY OF ATTORNEY
DISQUALIFICATION MOTIONS
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“Enough, gentlemen. You’ve definitely
demonstrated a conflict of intevest here.”

T

ong ago, in what seems like a galaxy far away, Delaware
courts exercised their supervisory powers liberally in
granting motions to disqualify counse! based on alleged
conflicts of interest. In one representative decision from

the early 1980s, the Court of Chancery stressed

that its task was not to treat such motions “with
hair-splitting nicety,” but to “resolve all doubts in

favor of disqualification,” in order to avoid even the appear-
ance of a conflict.! But in recent years, Delaware courts have
come to weigh such motions with great caution and to regard
disqualification as “a severe sanction” that “is not favored.”
The primary force that triggered this sea change was the 1990
opinion of the Supreme Court of Delaware in In re: Appeal of
Infotechnology, Inc? Strictly speaking, Infotechnology resolved a
narrow issue of third party standing in ethical disputes —
whether a non-client litigant (who has not been previously
represented by opposing counsel) or its lawyer has standing to
enforce the Delaware Lawyers’ Rules of Professional Conduct

(“DLRPC”) in a non-disciplinary proceeding. Infotechnology
has nevertheless profoundly influenced judicial review of all
attorney disqualification motions, including those brought by
former or current clients of opposing counsel. After
Infotechnology, doubts are now resolved against, rather than in
favor of, disqualification. To prevail, the moving party must
now not only prove a conflict of interest (or other violation of
the DLRPC) but also demonstrate that continued representa-
tion by opposing counsel would so undermine the integrity
and fairness of the proceedings that the opposition should be
deprived of its choice of counsel.
The Infotechnology Test

Infotechnology arose in the hothouse climate of late 1980s
merger and acquisition litigation. Counsel for the corporate
target, Infotechnology, Inc. (“Infotech”), sought to disquali-
fy counsel for the would-be acquirer, Avacus Partners, L.P.
(“Avacus™), based on an alleged conflict involving a non-
party investment banker, Prudential-Bache Securities, Inc.
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