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Custom Homesite &>1fc

Amenities of The Peninsula:
Delaware's First Private

Jack Nicklaus Signature Golf Course!

From Oct. 1st - 22nd the
Giistom Golf Homesites
Promotion will include:

Luxury Golf Homesites
Starting from die $400's to H Million+

• 100% Financing Available .

• N o Money Down '• ••;,
: try Tidewater Mortgage

• 5 Years before you have to build!

• Enter to win a Jack Nicklaus
autographed Tour Bag and
TayloriVf ade* r7 Quad Driver

Download Hot Sheet for: available v5

custom homesites and pricing a t . C

www.peninsuladelaware.com

Whatever the price, every custom home at
The Peninsula - Delaware's first private residential,

waterfront Jack Nicklaus Signature Golf Course - is a
solid investment in your future and a very smart buy.
Why? Well, for one, our custom homes were
designed exclusively for The Peninsula by
some of the areas most prestigious estate
home builders. Next... they're beautifid!
We're talking about one-of-a-kind Beach,
Low Country and Shingle-Style architec-
ture and vintage designs that celebrate the coast, the
views, and a world-class vacation lifestyle - all just min-

TKOONGOLT

utesfrom Rehoboth and Lewes Beaches. Premier home-
sites that arm 'tjust limited to one neighborhood and one
view. Think waterfront, the creeks, the golf course, the
pristine coastline, and the lush woodlands. And why wait

for your investment to appreciate? With
The Peninsula's creative construction
financing, you can own your property AND
build equity WHILE you're home is being
built, or get 0% down financing that can
also include all closing costs and HOA dues

for the first two years! The Peninsula... it's time to
build your future... while you hold onto your cash.

Developed by Peninsula at Longneck, LLC • Sales by Peninsula Realty Associates, LLC

'Hike KtMitc 1 to Route 24 (West). Follow Rtc. 24 for 8.3 miles to Bay l''arm Ril. and take a left, at the light.
The entrance to The Peninsula is one mile ahead.

'2005 MAME Awards. "2005 Regal Awards, Sponsored by the Home Builders Association erf Delaware. Obtain the property report or its equivalent required by tederal
tawandreadi! before signing anything. No federal agency has judged the merits or value, if any, of this property. This is not an offering in any state where prohibited by
law. Prices are subject (o change without prior notice. All plans, intentions and materials relating to the proposed Peninsula on the Indian River Bay and The Peninsula

Club are subject to addition, deletion, revision, change or other modification from time to time at the discretion of the developer without notice.

26937 Bay Farm Road • Millsboro,DE 19966 • 866-PEN-DELA • 302-947-4717 • DelawaresBestResort-ccupl
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Atlanta, GA
Austin, TX
Boise, ID

Casper, WY
Chicago, IL

Columbia, MD
Dallas, TX

Denver, CO
Des Moines, IA
Fort Wayne, IN
Fort Worth, TX
Frederick, MD
Houston, TX

Indianapolis, IN
Jacksonville, FL
Kansas City, MO

Lincoln, NE
Los Angeles, CA
Middletown, CT
Minneapolis, MN

New York, NY
Orlando, FL
Phoenix, AZ

Pittsburgh, PA
Portland, OR

Salt Lake City, UT
San Francisco, CA
Wilmington, DE

Wells Fargo Bank

The Next Stage'

Our comprehensive menu of services can fulfill virtually all of
your Corporate Trust, Delaware Statutory Trust or Escrow
needs. With 28 national locations staffed by experienced
professionals, we are bound to have an office near you.

Auction Agent

Collateral Agent

Commercial Domicile Services

Custodian

Default Administration

Delaware Statutory Trust Services

Dissemination Agent

Escrow Agent

Fiscal Agent

Investment Advisory Services

Issuing and Paying Agent

Life Settlement

Master Trustee

Participant Fund Accounting

Paying Agent/Resgistrar

Program Administration

Tender Agent

Trustee

Successor Trustee

When experience and reputation count, give us a call.

Michael Orendorf-VP
Wells Fargo Delaware Trust Company

919 North Market Street, Suite 700
Wilmington, DE 19801

302.575.2000 - tel
302.575.2006 - fax

michael.orendorf@wellsfargo.com
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Your employees wil l love

coming to work
as much as

going home.
In these times when retirement plan balances

are down, health care costs are up, and pay

is frozen, your employees may be feeling a

little...unloved. That's where TransitChek

can help — with real savings for using

public transit.

It's a simple tax-break benefit that can

pay for itself. The entire cost of TransitChek

is tax-deductible for employers. Your company can

also save on matching FICA taxes, so TransitChek can quickly

pay for itself. Your employees who participate save on their income

taxes, too.

Show your employees you care with TransitChek. It's the easiest

win-win benefit you can offer. Visit www.gettransitchek.org or

call 215-592-1800.

SEPTA / DART First State / NJTransit

VPSI Commuter Vanpools / Amtrak

PATCO Vanpool of New Jersey / CAT Delaware Valley Regional Planning Commission
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New Castle County Clerk of the Peace has finished a records
conversion project of all marriages from the past century to
date. Certified copies of marriage records are once again avail-
able at the city/county office building in Wilmington, 800 N.
French Street, 2nd floor. To expedite processing, telephone
395-7787 with your request. Certified copies of marriage
records are $10 each. It is our pleasure to serve you.

—KEN BOULDEN, CLERK OF THE PEACE
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Gregory A. Inskip

In 1670, William Penn (then 26 years old) and William Mead
were prosecuted in London for preaching their Quaker faith.
The jury acquitted them but the court insisted upon a convic-
tion, "Gentlemen, you shall not be dismist till we have a Verdict,
that die Court will accept; and you shall be lock'd up, without
Meat, Drink, Fire and Tobacco; you shall not think thus to
abuse the Court; we will have a verdict, by the help of God,
or you shall starve for it."1 The jurors were remanded to harsh
confinement in Newgate prison with "not so much as a
Chamberpot, tho' desired." Four held out for acquittal. Two
months later they were released on a writ of habeas corpus by
Chief Justice Vaughan of the High Court, whose decision
established the freedom of jurors to vote their conscience.2

Penn and others brought juries to America, where they are
still regarded as a bulwark of individual liberty and the best
opportunity most citizens have for public office. The thoughtful
essays that follow illuminate enduring strengths of the institu-
tion as well as weaknesses to be addressed.

Patricia Refo chaired the American Jury Project of the
American Bar Association, on which Mark Curriden also served.
They introduce the Principles that the ABA adopted this year
for selecting representative juries and for making service more
convenient, effective and rewarding.

Phillip Stone practiced for many years as a Virginia trial
lawyer and now serves as president of Bridgewater College. He
describes how Abraham Lincoln's practice as a jury lawyer pre-
pared him to communicate with citizens and to lead the nation
through civil war.

Lincoln found that preparation, honesty, and respect for
jurors as people were essential qualities in a trial lawyer. A cen-
tury and a half later Eugene Maurer, Jr. derives the same lessons
from his criminal defense practice here in Delaware.

Mr. Maurer, like many trial lawyers, chafes at the limited role
Delaware lawyers are allowed in juror voir dire. A different
perspective is expressed by Walter Olson of the Manhattan
Institute, who cites civil cases in which lawyer manipulation led
to unrepresentative juries and to irrational, unjust verdicts.

Ms. Refo and Mr. Curriden note that academic research
offers insights for enhancing jury performance. One example is
the work of professors Hans and Kaye, Judge Dann and col-
leagues on ways to help juries understand scientific evidence
(including checklists, notebooks, and tutorials), the subject of
the concluding essay. Jurors may get better support in the 21st
century than they got in the 17th.

1 The Tryall of William Venn and William Mead, at the Sessions held at the Old Baily
in London, the 1st, 3d, 4th, and 5th of September, 1670. Done by themselves. Reprinted
Boston: Marshal] Jones Co., 1919; available online at http://65.189.131.il/web-
mirror/library/RnP/Denominations/Quaker/Penn,%20William/rhe . . .; anoth-
er version is at http://tarlton.law.utexas.edu/lpop/etext/penntrial.html.

2 Case of the Imprisonment of Edward Bushell for alleged Misconduct as a Juryman:
22 Charles II.A.D. 1670 (Vaughan's Reports 135); Howell's State Trials, Vol. 6, Page
999; available online at http://vAvw.constitution.org/trials/bushelI/bushell.htm.

At Gunnip S Company, our partners

and team of Certified Public Accountants

help individuals and business owners

realize their personal and business

financial goals with sound advice.

Since 1947, Gunnip & Company has

been meeting your tax and accounting

needs. Experience for yourself how

Gunnip & Company can make the

difference for you.

• Tax preparation and planning

• Accounting and auditing services

• Technology solutions

• Business valuations

• Internal auditing

• Employment solutions

Gunnip&company LLP

302.225.5000 www.gunnip.com
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WE BUY:
• Homes • Land a Estates
«» Commercial Properties

ALL CASH/AS IS
PROMPT CLOSINGS

1601 Concord Pike • Suite 52
Wilmington, DE 19803-3603
(302) 656-6661
www.jackstaperealtors.com
jeff@jackstaperealtors.com

TRADEMARK
& COPYRIGHT SEARCHES

TRADEMARK-Supply word and/or
design plus goods or services.
SEARCH FEES:

COMBINED SEARCH - $315
(US., State, Expanded Common Law and Internet)
TRADEMARK OFFICE - $135
STATE TRADEMARK - $140
EXPANDED COMMON LAW - $165
DESIGNS - $210 per International class
COPYRIGHT-$180
PATENT SEARCH - $450 (minimum)

INTERNATIONAL SEARCHING
DOCUMENT PREPARATION

(for attorneys only - applications, Section 8
& 15, Assignments, renewals.)

RESEARCH- (SEC - lOK's, ICC, FCC,
COURT RECORDS, CONGRESS.)
APPROVED- Our services meet
standards set for us by a D.C. Court
of Appeals Committee.
Over 100 years total staff experience - not
connected with the Federal Government.

GOVERNMENT LIAISON SERVICES, INC
200 North Glebe Rd., Suite 321

Arlington, VA 22203
Phone: (703) 524-8200
FAX: (703) 525-8451

Major credit cards accepted.

TOLL FREE: 1-800-642-6564
WWW.TRADEMARKINFO.COM

SINCE 1957

Stephanie Albertson
is a Criminology Ph.D. candidate at the
University of Delaware, with a concentra-
tion in jury decision-making. In addition
to juries, she has conducted research on
drug courts, sentencing disparities, and
community policing, and has been
involved in independent consulting for
juvenile detention and adult correctional
facilities. She received her M.A. from
Loyola University, Chicago and her B.A.
from Purdue University.

Mark Curriden
is Senior Communi-
cations Counsel at
Vinson & Elkins
in Dallas, Texas, is
a member of the
ABA's American
Jury Project and
author of Contempt
of Court: A Tnrn-

of-the-Century Lynching that Launched
100 Tears of Federalism.

B. Michael Dann
is a retired Arizona Superior Court Judge
in Phoenix, Arizona, and a former Visiting
Fellow of the National Institute of Justice.
He received his J.D. from Harvard Law
School and his LL.M from Virginia Law
School.

Erin J. Farley
graduated from Vir-
ginia Polytechnic In-
stitute and State
University in 2000
with a B.S. in Psych-
ology. In 2002 she
received her MA. in
criminology and is
currently pursuing

her Ph.D. in the criminology program at
the University of Delaware. She works at
the Center for Drug and Alcohol Studies
and is involved in research examining
adolescent drvig and alcohol use. Interests
include law and society, jury decision-
making, and use of forensic evidence in
wrongful convictions/exonerations.

Valerie P. Hans
is currently Professor
of Sociology and
Criminal Justice at
the University of
Delaware. She re-
ceived her Ph.D. in
social psychology
from the University
of Toronto in 1978.

Author of Business on Trial: The Civil Jury
and Corporate Responsibility (Yale Uni-

versity Press, 2000) and coauthor of
Judging the Jury (Plenum, 1986),
Professor Hans has conducted research
and written widely about the jury system.
She will be joining the faculty at Cornell
Law School in 2006.

David H. Kaye
is Regents' Professor
of Law at Arizona
State University. He
also has taught
at Cornell, Duke,
Virginia, and other
universities here and
abroad. Professor
Kaye has served on

committees of the American Statistical
Association, the National Academy of
Sciences, and the National Commission
on the Future of DNA Evidence. His pub-
lications include nine books and over 100
articles, reviews or letters in journals of
law, philosophy, medicine, genetics, and
statistics.

Eugene J. Maurer, Jr.
has, in his 30 years
of criminal defense
practice, represented
clients in hundreds

fj of cases, including
high-profile capital
murder trials. He
has been among the
first to learn and

develop defense practice on novel issues
such as diminished capacity due to post-
traumatic stress disorder and identification
of criminal suspects with DNA evidence.
Mr. Maurer is a Fellow of the American
College of Trial Lawyers (since 2003) and
is a past Chairman of the Criminal Law
Committee of the Delaware State Bar
Association. He has been an instructor on
Criminal Practice at Widener University
School of Law and on Criminal Law at the
University of Delaware.

Walter Olson

$
is Senior Fellow at
the Manhattan Insti-
tute a n d author of
The Rule of Lawyers
(St. Martin's, 2003).
His earlier books
include The Litiga-
tion Explosion (Dut-
ton, 1991) and The

Excuse Factory (Free Press, 1997).
Investor's Business Daily has called him
"perhaps America's leading authority on
over-litigation." Tlie Washington Post has
dubbed him an "intellectual guru of tort
reform." He has appeared often before
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Congress and advised many public offi-
cials. His writing appears regularly in
major newspapers and he appears often on
policy-oriented television programming.
He runs several Web sites, including
Overlawyered.com and the Manhattan
Institute's PointOfLaw.com.

Patricia Lee Refo
is a Partner at
Snell & Wilmer in
Phoenix, Arizona,
where she concen-
trates her practice in
complex commercial
litigation. She is
Chair of the Am-
erican Jury Project of

American Bar Association, and the
Immediate Past Chair of the 76,000 mem-
ber ABA Section of Litigation. By
appointment of Chief Justice William
Rehnquist, she has served since 2000 as a
member of the Advisory Committee on
the Federal Rules of Evidence for United
States Judicial Conference. She is a Fellow
of the American Bar Foundation, the ABA
Section of Litigation, and the Arizona
Foundation for Legal Services and
Education. The National Law Journal
recently named her to its Editorial Board.
Her articles have appeared in numerous
publications, and she has been a featured
speaker at more than 70 continuing legal
education programs across the United
States and abroad.

Phillip C. Stone
is die President of
Bridgewater College
in Virginia, a posi-
t ion he has held
since 1994, follow-
ing a 25-year career
as an attorney. A trial
lawyer for much of
that time, he is an

elected Fellow of die American College of
Trial Lawyers and the International
Society of Barristers. He served as
President of the Virginia Bar Association
and the Virginia Association of Defense
Attorneys. H e is the founder and president
of the Lincoln Society of Virginia and for
the past 29 years has lectured on Lincoln's
birthday in the Lincoln Family Cemetery
in Virginia, in which five generations of j
Lincoln's relatives are buried. He is a fre- |
quent speaker on Abraham Lincoln and
his Virginia connections. H e gave the
keynote address to the 2005 Law Day
Luncheon of the Delaware State Bar
Association on the topic "The American
Jury: We The People in Action."

Search Engine

We use powerful resources at Thompson Search Consultants-

Delaware's premier legal search firm - dedicated to helping

law firms and corporations with permanent staffing needs

and attorneys looking for the right career opportunity.

With over 20 years of legal experience, our specialized firm

is here to help you find the perfect match.

Our services are confidential and discreet.

To learn how we can assist you, call Brenda Thompson

at 302-369-9960 or visit us online.

410 Creek Bend Drive, Newark, DE 19711

thompsonsearchconsultants.com

Member NALSC: Dedicated to professional and ethical

attorney placement services to the legal community.

Carta 1215
VtHiis is a magnificent lithograph

of the oarum Magna Larta of

1215. It is decorated willi

heraldry of the king and his

knights and barons.

ViHiis was an important

document because il established

for the first time that the law was

independent of the king and Hie

King could be judged by the law.

s lithograph comes beauli|ully

|r<mi«d and makes a gieal yi|l |or the office or study. Just in time |or

the holidays |oi the pdsoti I Lit is so hard to buy |or. Jliis wifl mukt; a

<)i«al addition to the o[|i<<.

Co ortrer, please tall 570-223-9226
V I, I,. ,,l 1 1,1 , . lill,. ,| I II is ill liv, lu ill., I i... I cnal [or a tiuluonc o\ a Uul II-CIMIIC

FALL 2005 DELAWARE LAWYER 7



Looking to expand your
legal staff?

Let Abelson Legal Search help you find the right
person to meet your legal needs. Call today to see

how we can help you.

Abelson Legal Search
Attorneys & Paralegals, Permanent & Temporary

1700 Market Street Suite 2130
Philadelphia, PA 19103

(215) 561-3010 fax: (215) 561-3001
www.abelsonlegalsearch.com
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Harvey Bernard Rubenstein

The mission of the Delaware Bar Foundation is a diverse one and embraces improving the administration of justice,

promoting study and research in the field of law, fostering knowledge of citizenship rights and responsibilities, and

enhancing public respect for the rule of law. However, the essential purpose which has occupied the foundation from its

beginning is the funding of legal services to the poor, and the key component of that program has been IOLTA (Interest

On Lawyer Trust Accounts).

The IOLTA program was created by Supreme Court Order on September 29, 1983. Over the ensuing years,

IOLTA has raised some $17 million for grantees, which principally include CLASI, LSCD, and DVLS. Those lawyers

who have participated in the program truly have served the profession and the cause of equal justice. But for now the

years of plenty are gone. The interest rates are down, and so is the IOLTA income. The foundation's reserve fund,

carefully nurtured in the past, is no more, and the annual shortfall is a matter of continuing concern. This is not to say

that the bar's non-IOLTA contributions are unimportant. They are. Indeed, the last grant cycle included a supplement of

$26,000 in non-IOLTA money collected through the foundation's appeal letters and annual dues. The foundation also

receives contributions from speaker fees for non-bar association seminars, which last year came to over $4,500.

The foundation's endowment fund under the mantra of "Let Right Be Done" will soon enter into an aggressive

campaign. Thus, far, it has obtained more than $20,000 through the generous contributions of Delaware lawyers, with

more than $3,000 of that amount derived from the book "Rounding Third." Much credit goes to Donald F. Parsons, Jr.

and Karen L. Valihura and their committee in establishing and promoting the fund. Yet if the fund is to reach its potential

as a long-term solution to the financial needs of the foundation, funding to a significantly higher level must be realized

through substantial contributions and bequests.

The foundation also operates as a creative catalyst. The granting of over $20,000 as start-up costs for the Combined

Campaign For Justice proved invaluable to the success of its initial campaign and resulted in more than double the

amount of money raised in previous years by the individual agencies. Additionally, the foundation strives to unite the work

of the providers in areas — for example, domestic abuse and immigration — where duplication of effort can be avoided

and legal services can be coordinated.

On April 27, 2005, Justice Randy J. Holland, who was the judicial member of the foundation's board of governors

for a number of years, received the foundation's award at the bar association's law day ceremony. Justice Jack B. Jacobs is

now the Supreme Court's judicial member, and his wise counsel and guidance is greatly valued, as is the court's steadfast

commitment to legal services for the poor.

I take this opportunity to commend the General Assembly for funding legal services to the poor through its

operating budget for the current year. This groundbreaking line-item contingent grant of $275,000 for civil indigent

services is gratefully acknowledged and appreciated. I make particular mention of Sen. Nancy J. Cook and Rep. Joseph G.

DePinto, co-chairs of the Joint Finance Committee, as well as Evelyn Nestlerode, senior legislative analyst in the Office of

the Controller General, whose support for the foundation's request was unwavering. Special recognition must be given to

Rep. Robert J. Valihura, Jr., who effectively guided the foundation through the budgetary process.

Not forgotten, of course, is the task reliably undertaken by the board of editors of Delaware Lawyer. With Richard

A. Levine as managing editor, the foundation publication has created an intellectual vitality that has enabled it to sustain a

high standard of excellence. A foundation website, which would enable issues of Delaware Lawyer to be placed online, is

being planned.

Established in 1981, and continuing through the years under the presidencies of Harold Schmittinger, Victor F.

Battaglia, O. Francis Biondi, and Bruce M. Stargatt, the foundation celebrates its 25th anniversary in 2006. As it proceeds

into the next quarter century of service, the foundation, with the loyal support of the bar, stands ready to meet the

challenges before it.
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FEATURE,
Patricia Lee Refo
Mark Curriden

Revitalizin
For many Americans,
jury service is their
only opportunity to
actually participate
in the government.

Every day, tens of thousands of Americans file into courthouses from

Anchorage to Wilmington to help resolve our nation's disputes — civil

and criminal. The citizen jury system has been the backbone of the

American justice system since Thomas Jefferson declared it as one of our

inalienable rights in 1776. But 230 years later, the health and welfare of

our jury system is less than self-evident.

A
t every turn, it seems, the Am-
erican jury is under attack. Some
say juries are too soft on criminals
and too harsh on corporations.

Others believe that juries decide cases
based on racial prejudices or igno-
rance. There are a few who contend
that the jury system is outdated and is
no longer a logical means of resolving
our communities' differences. Nearly
everyone agrees that jury trials have
become too expensive and that the
jury system is showing signs of age and
needs repairing.

The result is that die number of
jury trials — civil and criminal, state
and federal — has declined during the
past four decades. In 2002, less than 2
percent of all civil cases in federal court
ended in a trial — down from 11 per-
cent in 1962, according to a ground-

breaking study by Marc Galanter, a
professor at the University of Wis-
consin School of Law.1 Professor
Galanter found similar results in the
state courts. At the same time, public
participation in the jury system also has
been plummeting in many jurisdic-
tions. Too many citizens just ignore
their juror summons when it arrives in
the mailbox.

Earlier this year, a Texas Supreme
Court justice told an audience of aca-
demia, "It is time we ask ourselves, just
why is it that we continue to use juries
anyway?"

The short answer, of course, is tliat
the "right to trial by jury" is one of the
rights enumerated in the Declaration
of Independence. It occupies two
amendments in our Bill of Rights and
is guaranteed in 49 state constitutions.
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It is not just a cornerstone of democra-
cy. It is, as Thomas Jefferson wrote,
"the only anchor yet imagined by man
by which a government can be held to
the principles of its constitution."

While that answer should and does
suffice, there are additional reasons why
the jury system remains vital. For all the
criticisms, citizen juries continue to
provide a key element to our system of
justice: public confidence. According to
an ABA survey in 2001, 70 percent of
Americans stated that the jury is the
most important element adding legiti-
macy to criminal and civil cases. A poll
of more than 400 federal judges in
2000 by The Dallas Morning News
found that they, by a margin of four-to-
one, would want a jury, not a fellow
judge, to decide their court case.
Equally important, for many
Americans jury service is their only
opportunity to actually participate
in the government. The vast major-
ity of jurors leave their jury experi-
ence with positive feelings about
our justice system.

When Robert Grey was elected
president of the American Bar
Association, he made revitalizing the
jury system his top priority. "The
jury of 12 ordinary, randomly cho-
sen citizens from our community,
remains to this day the biggest check
on abuse of power in America,"
Grey told students at Georgetown
Law Center in February.

With the goal of strengthening and
reinvigorating our jury system, Grey
created the American Jury Project
(AJP). He appointed 23 lawyers,
judges, former jurors, court administra-
tors, and experts in jury studies and
jury reform. The AJP's objective was to
develop a series of principles designed
to preserve and enhance the jury sys-
tem. For nine months, the team
worked tirelessly to research, debate
and develop standards, with input from
lawyers, judges and other interested
parties from all over the country.

In February 2005, the AJP presented
to the ABA House of Delegates the
ABA Principles for Juries and Jury
Trials (Principles).2 The House, meeting
in Salt Lake City, overwhelmingly ap-
proved 19 basic principles as official

ABA policy, replacing previous jury
standards established by the Judicial
Division, the Criminal Justice Section,
and the Section of Litigation.

The Principles address virtually every
aspect of the jury system, starting from
who should be eligible to be called for
jury service up through what the judge
should say as she is sending the jury
home after they have reached their ver-
dict. The Principles are a comprehensive
set of best practices, which we hope will
spur courts across the country to exam-
ine their own jury practices and strive to
bring the jury trial into the 21st centu-
ry. The Principles are firmly rooted in,
and supported by, social science
research and are designed to improve

Studies show that the
single biggest reason

people do not show up
is because they

cannot afford to take
off from work to serve.

juror conditions, juror culture and juror
comprehension.

In this article, we will examine two
aspects of the Principles: efforts to
increase public participation and diversi-
ty in the jury system, and steps designed
to improve the effectiveness and experi-
ence of jurors during the trial itself.
How We Treat Prospective Jurors

Patrick Higginbotham, a judge on
the U.S. Court of Appeals for the Fifth
Circuit, was recently called to jury duty'
in Dallas Municipal Court. He arrived
at 8:30 a.m., as demanded on the sum-
mons. He sat with several dozen other
prospective jurors in a small room,
waiting for several hours without cof-
fee, soft drinks, or even a newspaper or
television for entertainment. "Finally, a
guy in a black robe, I presume he was a

judge, came out and told us how
important we were, and then he disap-
peared and we never saw or heard from
him again," Judge Higginbotham said
later. "Not a single one of us was ever
called to a courtroom. It just wasn't a
pleasant experience."

Addressing Judge Higginbotham's
experience is one of the key goals of the
Principles by making jury service a
more attractive and more satisfying
experience. The Principles recommend
that courts re-examine their jury man-
agement procedures by limiting peo-
ple's term of service (one-day, one-trial
is preferred), calling only the minimum
number of jurors necessary, and mini-
mizing their waiting time. It is extreme-

ly important that judges, lawyers and
court personnel keep the jurors in
mind when making decisions regard-
ing scheduling and time manage-
ment. Jurors are forced way too often
to sit idle in an adjacent small room
while the lawyers and judge deal with
legal or administrative matters.

In addition, courts should look at
upgrading their jury facilities to
make them more comfortable.
Several courts now offer additional
phone lines and data ports for jurors
to be able to go online while they
wait in the juror assembly room. A
padded chair and a cup of coffee
would be a huge improvement in
man}' courthouses. And jurors need

to be told what is expected of them and
allowed to communicate with court
personnel if they have problems with
daycare or work.
Improving Summons Response
Rates

A huge problem facing many juris-
dictions is the declining public partici-
pation rate. Many larger cities report
that fewer than one in five people sum-
moned to jury service actually show up.
There are many explanations for the
decline in public participation, ranging
from increasing indifference and dissat-
isfaction with the jury experience to
outdated mailing addresses and too
many professional exemptions (the
Principles recommend that all exemp-
tions be eliminated so that as many
people as possible have the opportunity
to serve). However, studies show that
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the single biggest reason people do not
show up is because they cannot afford
to take off from work to serve. Many
prospective jurors are hourly wage
earners or are self-employed. If they do
not go to work, they will not be paid.

Juror pay across the United States
ranges from $6 a day in Missouri to $50
a day in Utah, Colorado and Wyoming.
In many states, juror compensation
doesn't even cover the cost of parking
downtown near the courthouse. In
addressing this issue, the Principles rec-
ommend that jurors "receive a reason-
able fee" for their service. At minimum,
courts should cover expenses such as
parking, lunch and child-care.

New York increased juror pay from
$10 a day to $40 a day in 1996. The
results were astonishing: public partici-
pation more than tripled in just two
years. Texas, which paid $6 a day, had
not increased juror pay in 51 years. But
in May, the Texas Legislature, citing
the new ABA Principles, increased it to
$40 a day starting the second day of
jury service. We understand the imple-
mentation of many of these principles
will cost money and that money is
tight. However, we believe the preser-
vation and enforcement of the Sixth
and Seventh Amendments to the U.S.
Constitution are well worth it.

The Principles also address another
alarming trend: Recent studies in
Florida, Georgia, Texas and other states
show that Latinos, young adults, and
lower-income, hourly wage earners are
significantly under-represented in the
jury system. In Houston, Texas, for
example, one-third of the citizen popu-
lation is Hispanic. However, only eight
to 10 percent of the people showing up
for jury service are Hispanic. Besides
raising substantial constitutional con-
cerns, it undermines public confidence
in the system when Hispanic or
African-American defendants or victims
look at the jury pool that will decide
their case and see a group of people
who look nothing like they do and have
had none of the life experiences they
have had.

The AJP recognized the U.S.
Supreme Court requirement that jury
pools must be a "representative cross
section of the community," as well as
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the need for inclusiveness and diversity
to ensure public confidence in the sys-
tem. As such, the Principles call for
courts to summons jurors from at least
two source lists that are inclusive of the
entire community and to examine the
those lists at least once annually to make
sure that the addresses are regularly
updated. In addition, courts should
periodically review the make-up of the
assembled jury pools from which juries
are selected to ensure that they also fair-
ly represent the community.

Juror Privacy
We also recognize the importance of

balancing the need — and constitution-
al requirement — that all court pro-
ceedings, including voir dire, be open to
the public against the desire to provide
increased privacy protection for jurors.
Jurors should not have to surrender
their privacy at the courthouse door.
The Principles state that courts should
keep personal information, such as

home addresses and social security
numbers, confidential, and that jurors
should be told how the information
they give about themselves will be used,
who will have access to it, and how long
it will be kept. We also encourage
judges to better police lawyers in their
questioning of jurors about private
information.

Bringing the Trial Into the
21st Century

We propose a number of innovations
to the trial itself — some widely used,
some fairly novel — that can help jurors
better understand, process, remember,
and evaluate the information they learn
during the course of the trial.

Jurors should be given instruction at
the beginning of the trial about the
basic legal principles that govern the
claims and defenses. The "old fash-
ioned" method of saving instructions
until the bitter end really doesn't make
much sense. The jurors need context in

order for the evidence they hear to have
meaning, and preliminary instructions
provide that.

Of course jurors should be allowed
to take notes, but there are still court-
rooms where that is not permitted.
Why? How can we reasonably expect
people to remember everything they
hear from the witness stand over sever-
al days — or weeks? The judge takes
notes. You, as the trial lawyer, take
notes. So should the jurors. There is no
evidence that note-taking causes mis-
chief, and there is ample reason to
believe that notes help jurors do their
job better. Once the trial is over and the
verdict rendered, we recommend that
the notes be collected and discarded.

In civil cases, jurors should ordinarily
be allowed to ask questions. Questions
have been permitted in some courts for
many years, and the results show that it
is indeed a helpful innovation. Most
questions they ask are allowable, and
often they are quite insightful. Jurors do
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not ordinarily try to become Perry
Mason with their questions, and if they
do, a reminder from the court about the
proper role of juror questions serves to
stem the tide. The questions should be
written, and the court should allow
counsel the opportunity to object, or
suggest modifications, to the question.
If the question is appropriate, the court
may ask the question or permit counsel
to do so, and should give all counsel the
opportunity to ask appropriate follow
up questions. We had a long debate over
whether juror questions should be
permitted in criminal cases and, ulti-
mately, concluded that additional
experience was necessary before we
could recommend that juror ques-
tions in criminal cases should be per-
mitted as a matter of routine.

There was consensus that many
trials take too long, and that overly
long trials are a deterrent to jury
service and a misuse of die courts'
resources. Our original draft, pub-
lished for public comment in the fall
of 2004, proposed a "rule" that
except in truly extraordinary circum-
stances, no civil jury trial should last
more than six montiis. Commenters
worried that our "rule" would actu-
ally make things worse by somehow
sanctioning any overly long trial so
long as it concluded before the six-
month mark. The final Principles
provide that die court should confer
with die parties and "impose and
enforce reasonable time limits on the
trial or portions thereof." Though
there are many mediods of establish-
ing time limits, some courts have had
particular success widi the "chess
clock" approach, in which each side is
given a fixed amount of time to use dur-
ing the trial. If sound is coming out of
your moudi or die mouth of die witness
to whom you have directed a question,
your time is running. If unforeseen
developments or the interests of justice
require, the court can always modify the
limits as the trial progresses.

The Principles state a preference,
consistent with die applicable rules of
evidence and procedure, for live testi-
mony as opposed to videotaped testi-
mony. We encourage the use of trial
notebooks for the jurors, where they

can keep copies of the instruction,
selected exhibits and other salient
papers. In appropriate cases, we advo-
cate die use of other innovative tech-
niques to increase juror comprehension,
including minisummations, interim
argument, and sequencing expert testi-
mony. The Principles discourage bifur-
cated trials except where required by law
or necessary to prevent unfairness or
prejudice.

Perhaps the least-used innovation in
the Principles addresses predeliberations

Even when
the traditional

"admonition" is given,
many veteran

trial lawyers and
judges believe

jurors often talk about
the case during
the trial when

they are told not to.

discussions among the jurors: "Jurors in
civil cases may be instructed that they
will be permitted to discuss the evidence
among themselves in the jury room
during recesses from trial when all are
present, as long as they reserve judg-
ment about the outcome of the case
until deliberations commence." This
Principle is taken from Arizona Rule of
Civil Procedure 39(f), which has been in
effect for nearly 10 years. It frees jurors
to talk about die only thing diey have in
common — the trial. Perhaps the prin-
ciple simply legitimizes what happens
even when the traditional "admonition"

is given, for many veteran trial lawyers
and judges believe jurors often talk
about die case during die trial even
when tiiey are told not to. But juror dis-
cussions can have concrete benefits.
Particularly in longer or more complex
trials, juror discussion can clarify misun-
derstandings, aid juror comprehension
and improve die accuracy of jurors'
recall of the evidence. Researchers
studying the Arizona innovation in
action found no suggestion in die data
that die opportunity to discuss the evi-

dence before deliberations caused
jurors to favor die plaintiff.

The Principles stress that the
court has a choice to instruct die
jurors on the applicable law eitiier
before or after closing arguments.
Instructions before closing can
often be of meaningful assistance
to the jurors because, like instruc-
tions at the start of a case, diey pro-
vide context for what die jurors
are about to hear. Whenever die
instructions are given, each juror
should be given a written copy of
the instructions to use while the jury
is being instructed and during
deliberations. Ordinarily, exhibits
that were admitted into evidence
should be made available to die
jurors during their deliberations
along witii an exhibit index so diey
can find what they're looking for.

The Principles are spurring
many states to look with fresh eyes
at a jury system that is hundreds of
years old. Social scientists have
learned a great deal about how
people best learn and process

information, how group decisions are
made, and what tools help make diat
decision-making process informed and
efficient. Applying that research to
enhance our jury processes will serve
the jurors, the parties and the Am-
erican justice system. <*>

FOOTNOTES

1. Marc Galanter, The Vanishing Trial: An
Examination of Trials and Related Matters
in Federal and State Courts, 1 J. Empirical
Legal Stud. 459 (2004).

2. See www.abanet.org/jury/principles.
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Abraham

Sometimes it is said
that Lincoln failed
at everything he
attempted until he
was elected president.
Far from it.

Historians consistently rank Abraham Lincoln, with George Washington,

as one of the two greatest American presidents. Lauded at home and

praised as one of the greatest figures in history by Lloyd George, Leo

Tolstoy, and other notables around the world, Lincoln's reputation

endures in spite of attempts to diminish him or to expose claimed defi-

ciencies. Merrill Peterson in Lincoln in American Memory, identifies the

heroic themes associated with the man: "Savior of the Union, Great

Emancipator, Man of the People, The First American, and The Self-

Made Man."1 Lincoln is still remembered for his honesty, wisdom and

compassion; for his unshakeable determination on core principles; for his

visionary ability to see America as she could be if all her citizens were free

and equal before the law; and for his eloquent speeches and outstanding

prose. To all those accolades can be added yet anotlier: Abraham Lincoln

was the best trial lawyer ever to serve in the White House.

T he story of Lincoln's "rags-to-
riches" life is well known. His work
and achievements as president dur-
ing the Civil War are also universal-

ly known and almost universally ac-
claimed. Sometimes, in emphasizing
the fact that he was a self-made man, it
is said that he failed at everything he
attempted until he was elected presi-
dent. Far from it. By the time he was
35, he was one of Illinois' most impor-

tant politicians. Elected to the Illinois
legislature at the age of 25 without die
benefit of financial resources, reputa-
tion, or family connections, he became
the leader of his party, was elected to
Congress, and almost defeated Sen.
Stephen Douglas for the United
States Senate. (It should be kept in
mind that the state legislature selected
United States senators. To win the seat,
Lincoln would have had to carrv his
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party to majority status in the legisla-
ture.)

In the meantime, Lincoln had grown
to be an outstanding and very successful
lawyer. Notwithstanding a lack of formal
education (less than two years by his
own account), Lincoln was blessed with
a keen and logical intelligence and a
capacity for hard work. In 1837,
through an intense self-study program
and with the generous counsel and sup-
port of other lawyers, he embarked upon
a 22-year career resulting in his becom-
ing one of the best-known and most
effective lawyers in the entire state of
Illinois. Just a few months after he
was licensed to practice, Lincoln,
along with more experienced part-
ners, defended a man accused of mur-
der in what appeared to be an open
and shut case of intentional homi-
cide. Contending that the victim was
wielding a dangerous instrument — a
chair held up to defend himself from
the drawn weapon of the defendant
— Lincoln was successful in persuad-
ing the jury to acquit the defendant!
Almost as impressive as his victory in
those circumstances is the fact that his
more experienced partners deferred
to a very inexperienced colleague to
make the closing argument in such an
important and highly visible case.
Having already become known in
politics, his reputation for persuasion,
speechmaking and argument gave his
colleagues confidence in him as an
attorney from the beginning of his
practice.2

Like almost all lawyers of his day,
Lincoln did both an office practice
and court work. He was, however,
known primarily as a trial lawyer, partic-
ipating in more than 5,000 cases over 22
years.3 Practicing in both state and feder-
al courts and at both the trial and appel-
late levels, Lincoln regularly handled
cases by referral or association with other
lawyers. He established his credentials
as a "lawyer's lawyer."4 The circuit over
which Lincoln traveled was huge. For
weeks at a time, he was away from home,
going great distances from court to
court. In addition to a great volume of
litigation, he handled a large variety of
cases, both criminal and civil, for large
corporations and railroads, but also for
small shopkeepers and farmers; matters

as significant as murder or as minor as
the collection of small amounts of
money. He was clearly among the most
successful trial and appellate lawyers in
Illinois, as the many lawyers and judges
that knew him agreed. A close friend,
Judge Davis, judge of the Eighth
Judicial Circuit and later a justice on die
Supreme Court of the United States
(appointed by Abraham Lincoln), said,
"In all of the elements that constitute
the great lawyer, he had few equals."5

Certainly no other American president

Having already
become known in

politics, his reputation
for persuasion,

speechmaking, and
argument gave his

colleagues confidence
in him as an attorney
from the beginning

of his practice.

was his match as a courtroom attorney.
John J. Duff, author of A. Lincoln:

Prairie Lawyer, and himself a lawyer,
described Lincoln's effectiveness before
a jury:

It was his extraordinary power of per-
suasion in the final summing up to the
jury, his aptitude for illustration in the
vernacular and homely similes folks could
understand, which, probably as much as
any other feature of his trial work, so often
tipped the balance in his client's favor and
earned for him a reputation as a first-rate
jury lawyer. Intuitively adept at the art of
establishing contact with men in groups of
twelve, he would proceed to project himself
and his client's cause across to them, better

than almost anyone practicing in those
parts. Possessed of an analytical mind and
the ability to express what was in it —
qualities not often found in combination
— he had a way of getting into the jury
box.'6

Duff described the style of Lincoln
and many of the trial lawyers in Illinois at
that time:

Despite his ungainliness and rather
homely face, Lincoln had what is known in
the trade as 'courtroom presence.' Withal,
his demeanor was on the conservative side

— this in an age of Illinois law when
restraint was not the dominant note,
when lawyers were wont to pull out all
the organ stops of courtroom dramat-
ics. The technique of that day, with the
old-time emphasis on histrionics and
spread-eagle oratory, called for lawyers
to thunder, bellow and whisper. They
leaned chummily on the jury rail; they
declaimed from across the room. And,
into the bargain, they very frequently
resorted to logic.7

Lincoln's exposure to "die com-
mon people," who, like his own fam-
ily, were neither aristocratic nor rich
but were hard-working farmers,
shopkeepers, and manual laborers,
developed his extraordinary ability
both to understand and to commu-
nicate with anyone. In diis light, his
experience as a trial lawyer actually
explains much of his style and his
effectiveness as president. Lincoln's
exceptional ability to communicate
was fundamental to his success in
both roles. As one scholar observes:

A summary of Lincoln's forensic
aiid rhetorical style succinctly charac-
terized the elements of his legal

approach: 'simplicity and economy of lan-
guage, empathy, illustrative anecdotes or
analogies, calculated dramatic outbursts,
a taste for verbal antitheses, and a talent
for riveting audience attention on funda-
mental issues of logic or equity.' When he
became president, Lincoln continued to
apply these lawyerly characteristics to
national matters of state.8

As president, Lincoln worked very
much as he had as a lawyer: He patient-
ly but doggedly stayed the course until
he was victorious; he tried to compro-
mise where he could but pursued victo-
ry on the fundamental issues; he was
analytical and logical; he rarely lost his
focus and composure; he used his expert

FALL 2005 DELAWARE LAWYER 17



FEATURE.

skills of persuasion to convince others to
his position; and he conducted himself
with utmost integrity. Those characteris-
tics were evident in the way Lincoln prac-
ticed law; and he expressly acknowledged
their importance. About 1850, he wrote
out his thoughts for what makes a good
lawyer. His list of qualities included:
1) Diligence: no procrastination; do the
work promptly and thoroughly.
2) Practice extemporaneous speaking as
"the lawyer's avenue to the public,"
but don't rely too much on speech-making.
3) Compromise disputes whenever possible.
4) Handle fees properly: don't overcharge,
don't take too much in advance (it
depresses effort).
5) Be honest and ethical!1

Lincoln especially emphasized the
qualities of honesty and being a
peacemaker:

Discourage litigation. Persuade
your neighbors to compromise whenever
you can. Point out to them how the
nominal winner is often a real loser —
in fees, and expenses, and waste of time.
As a peace-maker the lawyer has a
superior opertunity [sic] of being a
good man. There will still be business
enough. Never stir up litigation. A
worse man can scarcely be found than
one who does this}0

Lincoln's frequently used sobri-
quet, "Honest Abe," is illustrative of
his lifelong reputation as a man of
integrity. That reputation would of
course be tested both in partisan politics
and in the adversarial legal system. For
Lincoln, there would be no compromise
between his rigid standards of honesty
and his duties as a lawyer. He put it this
way:

There is a vague popular belief that
lawyers are necessarily dishonest. I say
vague, because when we consider to what
extent confidence, and honors are
reposed in, and conferred upon lawyers by
the people, it appears improbable that their
impression of dishonesty is very distinct
and vivid. Yet the impression, is common
— almost universal. Let no young man,
choosing the law for a calling, for a
moment yield to this popular belief. Resolve
to be honest at all events; and if, in your
own judgment, you can not be an honest
lawyer, resolve to be honest without being a
lawyer. Choose some other occupation,
rather than one in the choosing of which

you do, in advance, consent to be a knave."
Lincoln's attitude toward the law was

thoughtful and mature. The law was not
simply a framework for some to make a
living handling the grievances and dis-
putes of others; rather, the law was the
glue holding together our system of self-
government, which had no match in the
rest of the world. As a lawyer, Lincoln
was deeply committed to the Con-
stitution and a system of law that pre-
vents society from drifting into anarchy.
He was also guided by die aspirations
and idealism expressed in the language
of the Declaration of Independence and

Lincoln was indeed a
president of the people.

He trusted them, and
he was not afraid for

the future of the govern-
ment if the common
people supported it.

the American Constitution. For him, the
Founding Fathers did not intend for
slavery to be perpetual; they had simply
made a compromise in light of existing
circumstances in order to reach agree-
ment on a Constitution. He believed
that the idealism represented in die great
documents manifested die intention of
the founders that our society should
eventually be free of slavery, that all per-
sons should be equal before the law, and
that each person should be free and
independent. He thought that the
United States Supreme Court's Dred
Scott" decision (in which the court held
that a slave is property, not a person) and
the enactment by Congress of the
Kansas Nebraska Act of 1854 (which
appeared to permit slavery to expand
into new states and territories) took die
country backwards from the aspirational
padi toward a truly free society. Because

diey would have the effect of expanding
slavery, he denounced bodi and sought
to undo their effects.

Lincoln made a commitment to
Soudierners before the war that he
would not meddle widi slavery in their
states because it was protected by die
Constitution. Even after die war broke
out, Lincoln did not make a broad ideal-
istic statement attempting to free all
slaves. He employed a more conserva-
tive, lawyer-like approach. He based the
Emancipation Proclamation on the
narrow legal grounds of his military
authority as Commander in Chief acting

during wartime. His critics were sub-
stantially correct in saying diat the
Emancipation Proclamation "freed"
slaves where Lincoln and the Union
had no power (in die Confederate
States) but did not even attempt to
affect slaves in states where Lincoln
and the Union were in control (the
border states). It was his intent, how-
ever, to free the slaves. The fact that
he emancipated slaves at all was driv-
en by his pursuit of die idealism
found in the founding documents;
his method was driven by his training
as a lawyer. As soon as the opportu-
nity came, he proposed and strongly
advocated amendments to the
Constitution to abolish slavery
forever, to confirm the rights of citi-
zenship for freed slaves, and to assure
their right to participate in govern-

ment. He wanted diose rights to be
securely imbedded in law.

Lincoln's experience as a trial lawyer
deepened his confidence in the people of
his community and tiieir ability to han-
dle their own affairs. Seeing them
at work in the courtroom as jurors
strengthened his confidence. "Through-
out his life, Lincoln maintained an
utmost faidi in 'the sober judgment of
Courts' and die ability of the people to
arrive at reasoned decisions that sus-
tained the social order. For Lincoln,
there was a dynamic and symbiotic rela-
tion between his dioroughly compatible
legal and political activities."13 Just as he
had an uncanny ability to "read a jury
in die courtroom, he knew how to com-
municate with the American people dur-
ing the bloody Civil War. He was indeed
a president of the people. He trusted
them, and he was not afraid for die
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skills of persuasion to convince other!
his position; and he conducted him
with utmost integrity. Those characte
tics were evident in die way Lincoln pi
ticed law; and he expressly acknowledj
their importance. About 1850, he wr
out his thoughts for what makes a g<
lawyer. His list of qualities included:
1) Diligence: no procrastination; do •
work promptly and thoroughly.
2) Practice extemporaneous speaking
"the lawyer's avenue to the publt

but don't rely too much on speech-maki
3) Compromise disputes whenever possi
4) Handle fees properly: don't overchal
don't take too much in advance (i\
depresses effort). I
5) Be honest and ethical? I

Lincoln especially emphasized the
qualities of honesty and being i
peacemaker: |

Discourage litigation. Persuadt
your neighbors to compromise whenevei
you can. Point out to them how th\
nominal winner is often a real loser —;
in fees, and expenses, and waste of time
As a peace-maker the lawyer has c,
superior opertunity [sic] of being fi
good man. There will still be busines, :
enough. Never stir up litigation. A
worse man can scarcely be found thai
one who does this™ \

Lincoln's frequently used sobrij
quet, "Honest Abe," is illustrative oi
his lifelong reputation as a man oi
integrity. That reputation would o[
course be tested both in partisan poli
and in the adversarial legal system, i
Lincoln, diere would be no comprori
between his rigid standards of hon^
and his duties as a lawyer. He put it t
way: j

There is a vague popular belief i

lawyers are necessarily dishonest. I\ •..

vague, because when we consider to w.

extent confidence, and honors j
reposed in, and conferred upon lawyer';
the people, it appears improbable that tl
impression of dishonesty is very disti
and vivid. Yet the impression, is comfi™,*
— almost universal. Let no young man,
choosing the law for a calling, for a
moment yield to this popular belief Resolve
to be honest at all events; and if, in your
own judgment, you can not be an honest
lawyer, resolve to be honest without being a
lawyer. Choose some other occupation,
rather than one in the choosing of which
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Scott" decision (in which the court held
that a slave is property, not a person) and
the enactment by Congress of the
Kansas Nebraska Act of 1854 (which
appeared to permit slavery to expand
into new states and territories) took the
country backwards from the aspirational
path toward a truly free society. Because

tion between his thoroughly compatible
legal and political activities."13 Just as he
had an uncanny ability to "read a jury"
in the courtroom, he knew how to com-
municate with the American people dur-
ing the bloody Civil War. He was indeed
a president of the people. He trusted
them, and he was not afraid for the
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