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EDITOR’S NOTE
Chuck Durante

Last year at this time, we decided to focus this issue on 
the “Delaware Advantage,” the distinctive combination of 
law, lawmaking and judging that is the envy of neighboring 
governors. 

It permitted the state’s taxpayers to pay just 70 cents for 
every dollar of state services. It attracted to Delaware an 
uncommon quality of legal and financial talent. It enabled 
Wilmington’s downtown to thrive long after its peers became 
hollowed out. It provided a robust boom in middle-class 
white-collar employment that overshadowed the shrinkage 
in comparable blue-collar work. It showered endowment and 
energy on non-profit institutions. 

Laws were made by a legislature in partisan equipoise, 
administered by governors reelected by acclamation. 
Administrations changed seamlessly with policies tacking 
slightly from one to the next. The state’s tax base was exported 
so effectively that tax rates decreased regularly over 30 years. 
One Nation under a Groove, with a vague consensus of 
moderately progressive social policy, moderately conservative 
fiscal policy and bipartisan deference to influential industries. 

That was last year. After 30 years of snapping its suspenders, 
Delaware has been stripped of smugness. Banking has proven 
to be just as cyclical as the Old Economy. Bright young 
lawyers cannot find work. The new Governor’s ambitious 
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Fee Only

We Provide Direction to help Realize Life Goals

At Life Strategies, LLC, our name says it all. We work with you to organize all of your resources;
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review, we create the big picture so that you can take the small steps that keep you going in the
right direction for your family’s financial health. And we stay with you every step of the way,
adjusting the plan as life changes occur along the way.

“I don’t change you to make your financial future work for you. I let you decide what’s important.
Then I make sure you have what you need to keep the important things in your life. That’s our life
strategy.” – Joan Sharp, CFP®, ChFC, CAP, MSFS. Call us today.

vision has been thwarted by a revenue gap that may prove 
to be structural, not short-term. Neighboring states belatedly 
invaded Delaware’s regional gambling monopoly, and the 
Third Circuit short-circuited its attempt to become the East’s 
official bookmaker. Bad actors in the corporate and banking 
world have incited federal regulators to consider measures 
that would erode the advantages of a Delaware domicile. 
Attacks on the Delaware Holding Company tax exemption 
have succeeded in several states. The senior Senator has 
become a world leader as Vice President, no longer able to 
protect Delaware’s advantages from a perch on the Judiciary 
Committee.

Will Delaware become a modern version of Macedonia, a 
minute mammoth whose dominance of its larger neighbors 
was fated to end?

This issue presents some stout-hearted realists who believe 
that a new level of creativity can enable Delaware to be a 
resource for the corporate and banking industries, and an 
exemplar of sound government. Each author warns that pain, 
inconvenience and hazards lie ahead. An Era of Good Feelings 
is easy when times are flush. Now is a true test of our creativity, 
resolve and vision.

                         Chuck Durante
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T
he benefits of this success are 
equally well known, most notably 
in the form of corporate franchise 
tax receipts and other business 

entity-related payments that collectively 
constitute more than 25 percent of the 
State’s revenues.

Threats to Delaware’s success have 
been thought to emanate primar-
ily from two sources: from other states 
seeking to emulate or improve upon the 
advantages that Delaware offers, and 
from federal initiatives (both legislative 
and administrative) that might limit the 
scope and effectiveness of the advantag-
es of Delaware incorporation.

At the moment, competition from 
other states seems feeble at best. Those 
who thought that North Dakota’s puta-
tively “shareholder friendly” public cor-
poration statute adopted in 2007 might 
draw public companies away from Dela-
ware have surely been disappointed by 
the track record:

•	 Shareholders	 have	 resoundingly	
defeated proposals to reincorporate 
to North Dakota. Even limiting the 
results to shares actually voted yes or 
no (as opposed to shares outstand-
ing, abstentions and broker non-
votes), levels of approval in 2009 av-
eraged less than 8 percent.

We need not dwell long on our State’s well-known success in providing a  

legal home for corporations and other business entities. More than 850,000 

entities, including over half of all U.S. publicly traded companies and  

over 60 percent of the Fortune 500 companies, are organized under  

Delaware law.

Federal interference 
may not pose  
the greatest danger  
to the State’s  
future success.

Lawrence A. Hamermesh
FEATURE

Delaware’s Preeminence  
      in Corporate Law

The Challenge to
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•	 The	 leading	 proxy	 advisory	 firm	
(RiskMetrics, formerly known as 
ISS) chose Delaware over North Da-
kota as its jurisdiction of incorpora-
tion when it made its initial public 
offering.
•	 Only	 one	 public	 corporation	 has	
actually been formed under the 
2007 North Dakota law, and that 
company is controlled by Carl Icahn, 
the key sponsor of the new law.
In contrast to the lack of serious 

competition from other states, there is 
a bewildering and rapidly evolving array 
of federal initiatives under consideration 
even as this article is being written.  
None of those initiatives would mandate 
or even authorize federal incorporation 
as such, nor do any of those initiatives 
attempt to define fiduciary standards or 
prescribe enforcement of fiduciary du-
ties in federal courts. Thus, there is no 
direct threat to Delaware’s core roles of 
incorporation and of administering the 
law of fiduciary duty.

The concern, rather, is that these 
federal initiatives, by preemptively pro-
hibiting otherwise valid governance 
arrangements authorized by state law, 
would limit Delaware’s unique advan-
tages as a corporate home and, ulti-
mately, eliminate the relative attractive-
ness of our State as a choice of jurisdic-
tion of incorporation.

This article attempts to place this 
sort of concern in historical perspec-
tive by reviewing past movement along 
the federal-state continuum in the law 
of corporate governance. The article 
concludes that federal-state conflict 
has been exaggerated as a threat to 
Delaware, and that the more important  
issue is the effect of federal initiatives 
on business formation in the United 
States generally, and the possibility that 
a third source of competition — global, 
rather than federal or state — represents 
the greatest long-term threat to the  
interests of our State.

Federal Regulation of  
Corporate Governance

There was a time in U.S. business his-
tory, in the early 1900s, when matters 
associated with corporate governance 
— such as share transfers, disclosure 
obligations, share voting, and director 
duties — were entirely controlled by 
state law. Despite that predominance of 
state law, this era is not a period usually 
identified as the heyday of the Delaware 
corporate system: At least measured by 
revenue to the State, the triumph of the 

has totally occupied the field of dis-
closure requirements for publicly 
traded companies.1 Contrary to con-
ventional wisdom, however, federal 
regulation of corporate governance 
has never been entirely limited to 
matters of disclosure.
•	 Section	14(a)	of	the	Exchange	Act	
empowered the SEC to adopt rules 
governing proxy voting. Exercising 
this power, the SEC has established 
rules that govern the form of prox-
ies, require companies to provide 
shareholder lists (or mail solicita-
tion materials) at the behest of proxy 
contestants, and require companies 
to include shareholder proposals in 
their proxy materials. Without that 
long history of federal involvement, 
all of these matters would ordinarily 
be thought to be matters of internal 
corporate governance controlled by 
state law.
•	 Although	insiders’	use	of	nonpub-
lic corporate information for personal 
gain unquestionably implicates state 
law issues of fiduciary duty, Section 
16 of the Exchange Act created a fed-
eral cause of action to permit corpo-
rations (directly or by derivative suit) 
to recover specified short-swing trad-
ing profits by corporate insiders.
Section 19 of the Exchange Act also 

gave the SEC authority to adopt and 
approve stock exchange listing require-
ments. Using the power to establish 
listing requirements, or the threat of 
using that power, the SEC has approved 
many corporate governance rules since 
1940. Reflected in New York Stock Ex-
change listing requirements, these rules 
include:

•	 Requiring	minimum	voting	rights	
for preferred stock (1940);
•	 Establishing	 a	minimum	quorum	
requirement for stockholder meet-
ings (1953);
•	 Requiring	 shareholder	 approval	
for issuance of more than 20 percent 
of voting shares for consideration 

The concern is that 

federal initiatives, by 

preemptively 

prohibiting otherwise 

valid governance 

arrangements 

authorized by state law,  

would limit Delaware’s  

unique advantages.

Delaware corporate law system is more 
appropriately identified with the period 
since 1980.

At any rate, the Great Depression 
shattered confidence in the early 20th-
century regulatory system and brought 
about dramatic increases in the federal 
government’s role in corporate gover-
nance. Among other matters:

•	 The	 Securities	 Exchange	 Act	 of	 
1934 set up a comprehensive system 
of reporting corporate information 
to shareholders and the public. In-
deed, it is conventional wisdom that 
the federal government since 1934 
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other than cash (1955);
•	 Requiring	 at	 least	 two	 indepen-
dent directors (1956); and
•	 Requiring	establishment	of	an	au-
dit committee (1977).2

These broad expansions of the feder-
al role dramatically shifted the balance 
of regulatory power to Washington and 
away from the states, at least for com-
panies that are publicly traded or listed 
on national stock exchanges. And yet, 
despite this shift, our own State’s role 
in incorporating not only survived, it 
flourished. It flourished after 1992, 
when Congress hamhandedly attempt-
ed to regulate executive compensation 
by limiting its tax deductibility, only 
to discover later that the exemption for 
“performance-based” compensation led 
to mushrooming levels of stock option 
compensation, putatively performance- 
based.

And Delaware’s dominant role con-
tinued to flourish even after 2002, when 
the Sarbanes-Oxley Act prohibited pub-
lic companies from making personal 
loans to executive officers and mandated 
that stock exchanges require listed com-
panies to have all-independent audit 
committees — in both instances limit-
ing what state corporate law otherwise 
permitted.

Recent History and  
Current Federal Initiatives

The recession and collapse of major 
financial firms in 2008 have once again 
spawned federal interest in corporate 
governance. The Emergency Economic 
Stabilization Act of 2008, which ad-
dressed financial institutions selling 
“troubled assets” to the Treasury De-
partment, authorized the Treasury Sec-
retary to establish “appropriate stan-
dards for executive compensation and 
corporate governance,” including:

•	 “(A)	 limits	 on	 …	 incentives	 for	
senior	 executive	 officers 	…	 to	 take	
unnecessary and excessive risks that 
threaten the value of the financial in-
stitution during the period that the 

Secretary holds an equity or debt po-
sition in the financial institution;
•	 (B)	 a	 provision	 for	 the	 recovery	
by the financial institution of any bo-
nus or incentive compensation paid 
to a senior executive officer based 
on statements of earnings, gains, or 
other criteria that are later proven to 
be materially inaccurate; and
•	 (C)	a	prohibition	on	the	financial	
institution making any golden para-
chute payment to its senior executive 
officer	…	.” 3

Earlier this year, and just days after 
Treasury regulations were adopted to 
implement these Congressional man-
dates, Congress passed the American 
Recovery and Reinvestment Act, which 
expanded these compensation rules and 
mandated so-called “say on pay” — an 
advisory shareholder vote on overall ex-
ecutive compensation — for financial 
institutions receiving public financial 
support.

Invoking the blanket assertion that 
the “central causes of the financial and 
economic crises that the United States 
faces” include “a widespread failure of 
corporate governance,”4 Senator Charles 
Schumer and others in Congress have 
sought to introduce a variety of federal 
corporate governance mandates for all 
public companies, including:

•	 A	 prohibition	 against	 classified	
(staggered) boards of directors;
•	 A	 requirement	 that	 the	 positions	
of chief executive officer and chair of 
the board of directors be occupied by 
different individuals;
•	 Establishing	that	directors	must	be	
elected by majority vote, rather than 
the plurality vote standard prevalent 
in state corporate law; and
•	 Requiring	 the	 creation	 of	 a	 risk	
committee of the board of directors.
President Obama’s administration 

has also weighed into the mix, although 
more narrowly. The Administration’s 
overall financial regulatory reform pro-
posal focuses on executive compensa-

tion, and would provide that:
•	 Overall	 executive	 compensation	
pay must be submitted to an annual, 
nonbinding shareholder vote;
•	 All	 compensation	 committee	
members must be independent (as 
current stock exchange listing rules 
already essentially require); and
•	 Compensation	 consultants	 to	 the	
committee must meet standards of 
independence.5

Unlike the laws enacted in the pre-
vious year, this legislation would not 
be limited to just financial institutions: 
absent exemption by the SEC, it would 
apply to all publicly held companies 
regardless of whether the company 
engaged in excessive risk-taking or ac-
counting fraud.

Federal interest in establishing cor-
porate governance rules has emanated 
not just from Congress. The SEC, un-
der new leadership, has made it a pri-
ority to advance a proposal to promote 
“proxy access,” in which shareholders 
are entitled to require the company to 
include their director nominees in the 
company’s own proxy solicitation ma-
terials. On May 20, 2009, the Com-
mission — by a party line, 3-2 vote — 
adopted a proposal with two principal 
elements: first, a new Rule 14a-11 that 
would mandate proxy access for share-
holders owning at least 1 percent of the 
stock for at least one year; and second, 
an amendment to Rule 14a-8 that would 
allow shareholders to use the corpora-
tion’s proxy materials to propose bylaws 
that would establish the terms of proxy 
access, as long as those terms did not 
limit access rights otherwise available 
under Rule 14a-11 as proposed.6

This proposal, or at least the manda-
tory aspect of it, would plainly curtail 
the state law rights of stockholders and 
boards of directors to define their own 
systems of proxy access, or to refrain 
from adopting one at all. As such, the 
SEC proposal would be a further step 
toward reducing the range of flexibility 
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in corporate governance currently af-
forded by state law. Indeed, acting for 
the Delaware State Bar Association, the 
Council of the Corporation Law Sec-
tion took the unprecedented step of 
submitting a formal comment to the 
SEC opposing the mandatory aspect of 
the proxy access rule proposal.

Other notable commentators on cor-
porate governance (including Professor 
and former SEC commissioner Joseph 
Grundfest, former TIAA-CREF chief 
counsel Peter Clapman, the ABA Sec-
tion of Business Law, and a variety of 
corporate representatives including The 
Business Roundtable) took a similar ap-
proach in favor of private choice over 
public mandate.7

At this writing, the outcome of all 
of these federal corporate governance 
initiatives remains uncertain. The dead-
line for public comment on the SEC’s 
proxy access proposal has passed, and it 

is expected that the SEC will act on the 
proxy access proposal this fall. The U.S. 
House of Representatives has passed 
legislation to establish some corporate 
governance mandates, notably relating 
to executive compensation, but the fate 
of that legislation depends on its recep-
tion in the Senate. 

Nevertheless, it would be unwise to 
predict that no further movement in 
corporate governance matters from state 
power to federal authority will occur in 
the coming year. It would be daring, 
too, to predict the impact of any such 
movement on Delaware’s important role 
in creating corporations and monitor-
ing the behavior of their directors and 
officers. If prudence were a guide, then, 
this article would stop right here.

The Road Ahead

But it doesn’t. 
1. So let’s begin with an assertion 

that few would contest. The key ele-
ments of Delaware’s corporate law sys-
tem — a flexible and well-maintained 
enabling statute, efficient and profes-
sional administrators (the Division of 
Corporations), and a justly well-regard-
ed system of private enforcement (the 
Court of Chancery and our Supreme 
Court) — will continue to be highly 
valued by the financial community. 
No other state is likely to put together 
a meaningfully competitive package as 
long as Delaware can maintain those 
key elements.

2. On the other hand, but still stick-
ing to a relatively safe assertion, the eco-
nomic benefits to Delaware of its corpo-
rate law system require ongoing mainte-
nance of its public company base, partic-
ularly companies that pay the maximum 
franchise tax. Such companies regularly 
disappear from Delaware’s rolls, howev-
er, through mergers or bankruptcy, and 
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Delaware’s dominant market position 
cannot be maintained without a con-
tinuing influx of new incorporations of 
public companies.8

3. So what is the threat, if any, to 
this sort of replenishment? Here is the 
first speculative and eminently contest-
able prediction: Marginal federal en-
croachments on corporate governance 
rulemaking will not in and of them-
selves substantially reduce Delaware’s 
public company base. Such encroach-
ments are unlikely to make other states’ 
systems more attractive, and they would 
do little if anything to detract from the  
advantages of Delaware’s system iden-
tified above, or to divert new public 
company formations from Delaware to 
other U.S. states.

4. What should concern all of us in 
Delaware and in the United States over-
all, however, are the trends in initial 
public offerings — a key driver of Dela-
ware’s franchise tax base. A few years 
ago the Committee on Capital Markets 
Regulation issued an interim report9 

with some alarming statistics: the U.S. 
share of the value of initial public offer-
ings by companies outside their home 
country dropped from 50 percent in 
2000 to just 5 percent in 2005; and in 
2005, 94 percent of the capital raised 
by foreign companies in the U.S. was 
raised privately.10 

As if those statistics weren’t alarming 
enough, the trend in U.S. initial pub-
lic offerings overall has been most dis-
couraging: in 2004-2007 the number 
of U.S. IPOs ranged from 172 to 206; 
in 2008 there were just 26, and 2009 
doesn’t look much stronger.11 And in 
short, unless that trend improves, the 
financial benefits to our State of its cor-
porate system will be substantially cur-
tailed.

What is suggested here, of course, 
is that Delaware’s long-term interest in 
serving as the jurisdiction of choice for 
national and multinational public com-
panies depends less on avoiding mar-

ginal federal intrusions into corporate 
governance than on whether the U.S. 
regulatory and financial environment 
overall can maintain the dominance and 
growth it enjoyed in the 1990s and ear-
lier in this decade. In an era of increased 
global competition and new viability of 
other countries’ economies, maintain-
ing that dominance and growth will de-
pend on the vibrancy of our own econo-
my and, in particular, on the robustness 
of our public capital markets. 

What should be of most concern to 
us in Delaware, then, is whether fed-
eral initiatives will make our nation’s 
capital markets more or less attractive 
to businesses seeking capital and to in-
vestors who supply it. Our interests as 
a State should no longer focus (if they 
ever could) on whether those initiatives 
“federalize” matters of corporate gov-
ernance; rather, our concern ought to 
be whether those initiatives contribute 
to, or detract from, the willingness of 
companies to tap the U.S. public capital 
markets.

This focus is one that should be a 
shared perspective of Delaware citizens 
and any others truly concerned about 
the national economy. Those who re-
flexively advocate inflexible federal gov-
ernance rules of wide application — as 
opposed to regulatory reforms aimed 
carefully at unboundedly risky financial 
practices — should heed the advice of 
the recent report of the ABA’s Section 
of Business Law’s Task Force on De-
lineation of Governance Roles and Re-
sponsibilities: 

Consideration of reforms that might 
alter roles and responsibilities within 
the corporation should be made with 
a clear understanding of the rationales 
for the current ordering and whether 
the risks associated with proposed 
changes outweigh potential benefits. 
The goal of any reform effort should 
be to ensure that the corporation is 
positioned to continue its successful 
role in our economy, ultimately for 

the benefit of society at large.12

The “current ordering” of Delaware’s 
flexible statute and the courts’ watch-
ful eye on disloyal managerial conduct 
should be altered only with a clear un-
derstanding that the national economy 
will be sounder as a result. u

FOOTNOTES

1. Conventional, but not entirely accurate. 
The state law of fiduciary duty has contin-
ued to play a non-trivial role in establishing 
disclosure responsibilities of corporate di-
rectors. See, e.g., In re Transkaryotic Thera-
pies, Inc., 954 A.2d 346, 357-361 (Del. Ch. 
2008).

2. See Douglas C. Michael, Untenable Status 
of Corporate Governance Listing Standards 
Under the Securities Exchange Act, 47 Bus. 
Law. 1461 (1992).

3. P.L. 110-343, available at http://
f r webgate . acce s s .g po.gov/cg i -b i n/
g e t d o c . c g i ? d b n a m e = 1 1 0 _ c o n g _
bills&docid=f:h1424enr.txt.pdf. 

4. S. 1074 , sec. 2(1), available at http://thom-
as.loc.gov/cgi-bin/query/z?c111:S.1074:).

5. A version of this legislation passed the 
House of Representatives on July 31, 
2009. H.R. 3269, available at http://
thomas.loc.gov/cgi-bin/query/D?c111:3:./
temp/~c111uhllMQ::.

6. This shorthand description of a 250-page 
rule release proposal is necessarily oversim-
plified. For the full text, see http://www.
sec.gov/rules/proposed/2009/33-9046.
pdf.

7. The DSBA letter is available at http://
w w w. sec .gov/com ment s/s7-10 - 0 9/
s71009-65.pdf.

8. See Mark J. Roe, Does Delaware Compete?, 
at 6-9 (Dec. 12, 2008 working paper), avail-
able at http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=1315342. 

9. Nov. 30, 2006 Interim Report of the 
Committee on Capital Markets Regulation, 
available at http://www.capmktsreg.org/
pdfs/11.30Committee_Interim_Report-
REV2.pdf. 

10. Id. at x.

11. Randall Smith, “NYSE, Nasdaq Clash 
in Debutantes’ Brawl,” Wall Street Journal 
(Aug. 13, 2009), available at http://online.
wsj.com/article/SB125012719965827923.
html. 

12. Aug. 1, 2009, at 3, available at http://
meetings.abanet.org/webupload/com-
mupload/CL260000/sitesofinterest_files/
ABATaskForceReport.pdf. 



FALL 2009 DELAWARE LAWYER 13

WHO CAN YOU DEPEND ON WHEN YOUR CLIENTS ARE INJURED?

GETTING YOUR CLIENTS BETTER FASTER!
BOARD-CERTIFIED PHYSICAL MEDICINE, REHABILITATION AND INTERVENTIONAL

PAIN MANAGEMENT SPECIALISTS

A MULTI-SPECIALTY TEAM DEDICATED TO TREATING YOUR CLIENT’S PAIN 
WITH NON-SURGICAL CARE & REHABILITATION

ACCEPTING NEW MOTOR VEHICLE & WORKERS  ̓COMPENSATION CASES

Depend on Teamwork for: Physical medicine & rehabilitation, interventional pain management / injections, EMG,
chiropractic care, rehabilitation therapy, psychology / pain management counseling, massage therapy and QFCEs.
Depend on Time Saving Solutions: Centralized communication — weʼll keep track of every phase of your clientʼs care.
Prompt scheduling — often within 24 hours. Timely response — to your requests for documentation. One call for any
record requests.
Depend on Convenience: Seven convenient locations. Hospital consultations at St. Francis and Kent General. Early 
morning, lunchtime and early evening appointments. Free, handicapped accessible parking. Transportation available for
auto and work-related injuries. Accessible to public transportation. ONE-STOP CARE!

GETTING YOUR CL IENTS BETTER FASTER IS  JUST A PHONE CALL  AWAY.  CALL  US TODAY!

TRANSPORTATION AVAILABLE

Wilmington
2006 Foulk Road
Wilmington, DE 19810
302-529-8783
700 Lea Boulevard
Wilmington, DE 19802
302-764-0271

Newark / Glasgow
87-B Omega Drive
Newark, DE 19713
302-733-0980
2600 Glasgow Avenue
Newark, DE 19702
302-832-8894

Dover
200 Banning Street
Dover, DE 19904
302-730-8848

Smyrna
29 N. East Street
Smyrna, DE 19977
302-389-2225

Physical Medicine / Rehabilitation / EMG

Barry L. Bakst, D.O., FAAPMR
Craig D. Sternberg, M.D., FAAPMR
Arnold B. Glassman, D.O., FAAPMR

Anne C. Mack, M.D., FAAPMR
Stephen M. Beneck, M.D., FAAPMR

Lyndon B. Cagampan, M.D., FAAPMR
Kartik Swaminathan, M.D., FAAPMR

Pain Management Counseling

Irene Fisher, Psy.D.

Interventional Pain Management

Ginger Chiang, M.D., FAAPMR

Chiropractic Care

Kristi M. Dillon, D.C.
Brian S. Baar, D.C.

Debra Kennedy, D.C.
Emily Swonguer, D.C.

Marjorie E. MacKenzie, D.C.
Adam L. Maday, D.C.
Scott Schreiber, D.C.
Mark Farthing, D.C.
Trevor Ennis, D.C.
Becky Keeley, D.C.

Interventional Pain Management / PMR / EMG

Rachael Smith, D.O., FAAPMR

New Castle
2150 New Castle Avenue
New Castle, DE 19720
302-529-8783



FEATURE

D
elaware is certainly not alone in 
 suffering through the aftermath  
 of the credit crunch precipitated 
 by the housing bubble and the va-

porization of the asset-based securities 
market. The state also had a housing 
bubble, although not quite as extreme 
as that of Florida or California.

The bubble started to collapse in 
the fourth quarter of 2006 when the 
unemployment rate bottomed at 3.2  
percent and total employment in 
Delaware was at a peak for the decade.  
Building permits began to fall precipi-
tously and are still falling nearly three 
years later. At the same time, past-due 
mortgages and foreclosures in Delaware 
began to increase and are still increasing 
today. 

Nationally and in Delaware, these 

conditions had a significant negative ef- 
fect on two industries, namely construc- 
tion and finance. Both sectors contribut- 
ed to economic growth in the state over  
the past 15 years and are major contribu- 
tors to employment. Delaware’s finan- 
cial sector percentage of total employ-
ment is among the highest in the nation.  
The carnage in the financial industry is  
thus felt disproportionately in Delaware. 

As the disarray in the financial and 
the housing sectors escalated, it began to 
spill over into the larger economy. The 
lack of credit and the resulting reduction 
in consumption nationally hit the auto 
sector particularly hard and hastened the 
closure of the Chrysler and GM plants 
in the state.

All of these factors have more than 
doubled the unemployment rate from 

Edward C. Ratledge

A decline in revenue 
growth rates  
suggests the need  
for new approaches 
and improved  
administration.

If any good results from the current economic calamity, perhaps it will  

be an overdue reexamination of Delaware tax policy. 

 Time For Tax Policy Reform?
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the peak of the economy and have 
reduced overall employment to levels 
not seen since 1999. That there has 
been an impact on the state’s revenue 
is hardly surprising. That impact began 
in 2007 and probably will not be fully 
diminished until 2012.

Delaware’s Revenue Portfolio
In February 2008, a report from 

the Department of Finance, the Office 
of Management and Budget, and the  
Controller General’s Office was submit- 
ted to the General Assembly, detailing  
the good, the bad and the ugly of 
Delaware’s revenue portfolio. The docu-
ment details the Risks and Opportunities, 
any Structural Issues and further Revenue 
Potential for each revenue source. The 
report, available with a related volume, 
the annual “Tax Preference Report,” 
at the Department of Finance’s Web 
site at http://finance.delaware.gov/
publications/GP2008.pdf, offers a good 
starting point to guide the Governor 
and the General Assembly. 

It is useful to divide the revenue 
portfolio into several collections accord-
ing to some unifying characteristics. The 
first such collection, “Old Reliables,” 
includes two very important taxes, the 
Personal Income Tax and the Business 
and Occupational License and Gross 
Receipts Tax, better known simply as 
the Gross Receipts Tax.

Both of these taxes are broad-
based and vary to some extent with 
economic conditions. For example, in 
the latest economic decline, the highest 
unemployment rates in 30 years and 
outright declines in employment (and 
thus wages) caused considerable decline 
in income taxes. This was exacerbated 
by falling bonuses in the financial sector, 
which had boosted income tax revenues 
considerably in previous years. Still, the 
volatility was small compared to the 
contraction in sales taxes of other states, 
which suffered from the reduction in 
consumption as well.

The Gross Receipts tax does not 
have the volatility of a sales tax but its 

volatility did increase with the variation 
in the price of oil over the past several 
years. Frankly, General Assembly action 
taken to reduce Gross Receipts tax rates 
causes more volatility than the economic 
cycles. Together these two taxes form a 
solid foundation for the portfolio that 
provides nearly 40 percent of the state’s 
revenue.

The second collection, which includes 
the Corporate Income Tax, the Bank 
Franchise Tax and the Realty Transfer 
Tax, is properly named “Wild Things.” 
In recent years, net Corporate Income 
Tax revenue has been as high as $178.5 
million and as low as $126 million. The 
Corporate Income Tax is sensitive to the 
economy and can take awhile to recover 
since losses not taken in the current year 
can be carried forward. It is almost twice 
as variable as the Personal Income Tax.

The Bank Franchise Tax, until 
recently a star performer, fell from $175 
million (2007) to $64 million (2009). 
The future is somewhat uncertain since 
there is no sign that the credit crunch 
is nearing an end or that consumers are 
ready to resume profligate use of their 
credit cards. Recent Federal legislation 
is also likely to impact this industry 
negatively. If the credit card banks do 
not return to their performance prior 
to the bubble, the productivity of the 
Bank Franchise Tax will be diminished 
for some time. 

Finally, the Realty Transfer Tax, 
which reached $177 million in 2006 at 
the peak of the housing bubble, deflated 
to $44.5 million in 2009. The rapid 
annual revenue increases of 25 percent 
depended on new housing construction 
and increasing housing prices. Neither 
of those factors is in evidence at this 
time. While declines are not as evident, 
the signs of true recovery are for the 
most part absent. In all likelihood it will 
take a number of years for this revenue 
source to recover.

It also should be recognized that 
putting this tax in the hands of local 
government was a disservice. The up 

cycle is a real boon but the down cycle 
is a disaster. The Realty Transfer Tax 
needs to be in a portfolio of which it is 
a relatively small part. These three taxes 
currently provide 9 percent of the state’s 
revenue.

The third collection includes the 
Lottery, Alcoholic Beverage Tax and 
Cigarette and Tobacco Products Taxes, 
the “Sin Taxes.” They are regessive; they  
fall disproportionately on lower-income 
groups. These taxes tend not to be 
cyclical, which helps in a downturn but 
does not add to revenue growth in the 
upturn. 

The consumption of alcohol and 
cigarettes is declining as the population 
ages; thus the only revenue growth is 
likely to come from higher tax rates, 
which further discourage consumption. 
More than 60 percent of cigarette sales 
are to out-of-state consumers. However, 
recent increases in federal cigarette taxes 
coupled with increases in Delaware taxes 
have decreased those sales by 35 percent. 
This means that cigarette tax revenues 
are likely to drift lower over time.

Alcoholic beverage taxes are a small 
player in the portfolio, accounting for 
less that 1 percent of the total. They are 
also resistant to tax increases since they 
touch more than half of the population 
in comparison to the 18 percent affected 
by the cigarette tax. An effort to increase 
the tax on alcohol failed in the last 
General Assembly. 

The Lottery is not really a tax at all. 
There is the traditional lottery, which 
is a game with lousy odds that people 
play, hopefully, for fun and not to make 
money. The video lottery is also a game 
where the odds are in favor of the house, 
with the state receiving a percentage 
of the take. The state can increase its 
revenue by increasing the number of 
machines, by increasing operating hours 
(just about 24/7 at this time), by the 
addition of new games in the traditional 
lottery, and by attracting more players 
with the addition of sports betting or 
table games.
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There are, however uncertainties 
involved. How will other venues being 
added in Maryland and Pennsylvania 
affect gambling in Delaware? Currently, 
it is estimated that up to 40 percent 
of revenues could be lost to Maryland 
when gambling begins there. 

It is unclear how much sports 
betting will generate because there is 
disagreement among analysts as to the 
assumptions. The Third Circuit decision 
that federal law prevents single-game 
bets, other possible legal challenges 
and the true cost of implementing the 
new forms of gambling add even more 
uncertainty. An educated guess might 
be that these new forms might offset 
some of the losses to Maryland but not 
fully replace them. These three taxes 
currently provide about 12 percent of 
the state’s revenue.

The final collection of taxes includes 
the Corporate Franchise Tax, Limited 

Partnerships & Limited Liability 
Companies  and Abandoned Property. 
These “Privilege Taxes” are assessed on 
businesses. The Corporate Franchise Tax 
applies to all “C” and “S” Corporations 
incorporated in Delaware, whether they 
do business in Delaware or not. Thus it 
offers the ability to “export” the tax and 
reduce the cost of government services 
on Delaware residents. Over the years 
it has been a relatively stable source of 
revenue but does not usually respond 
strongly to the economic cycle.

The exception to this was during 
the infamous “dot-com” bubble. Many 
of these companies selling essentially 
vaporware but with hugely successful 
IPOs and stratospheric stock prices in-
corporated in Delaware and paid the 
maximum Corporate Franchise Tax. 
Many corporations simply disappeared 
through merger or liquidation when 
the bubble burst. Others converted into 

LLCs to avoid the new accounting rules 
promulgated by Congress and the more 
expensive Corporate Franchise Tax levy. 

Today LLCs have grown rapidly and 
Corporate Franchise Tax revenue has 
been shrinking. In spite of increases in 
the Corporate Franchise Tax rate in 1991 
and 2003 after the last two recessions, 
the tax revenue from this source is about 
the same level as at the peak in 2001. It 
is reasonable to expect further mergers 
and liquidations as the full impact of  
this latest recession affects the Corpo-
rate Franchise Tax over the next several 
years. The recently enacted increases to 
the tax rate will undoubtedly further 
hasten shifts to the LLC, and after the 
initial gains in revenue the growth will 
slow even further.

In short, the Corporate Franchise Tax 
and the annual levy on LLCs together 
produce about 19 percent of Delaware’s 
revenue and while exportable, are not 
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the answer to slow revenue growth.
The other part of this collection 

of sources is Abandoned Property. It 
is included here because it relates to 
corporations incorporated in Delaware. 
If, for example, a company has issued a 
gift certificate that is no longer valid for 
use by the original buyer, the company is 
not entitled to claim the value for its own 
use. The property must be “escheated” 
to the state of the owner’s address 
or if the owner’s name or address is 
unknown, the state of incorporation of 
the company holding the asset.

Abandoned Property has been 
a growing revenue source, now 12 
percent of the portfolio. It depends on 
identifying companies that are likely to 
have such property and making sure 
that they report it. This depends on 
the thoroughness of the Division of 
Revenue and their audit firms that pursue 
abandoned property under contract.

There can be wide variations in the 
revenues produced from this source 
and thus it is very difficult to forecast. 
Together this collection produces more 
than 30 percent of the state’s revenues. 
Much of it would be at risk if, as some 
have suggested, federal incorporation 
supplants state corporation laws. 

There are other small pieces in the 
revenue portfolio that collectively ac-
count for about 15 percent of the total. 
They do not measurably affect the 
stability or the growth potential of the 
portfolio. 

While the property tax is technically 
not part of the revenue portfolio, it 
contributes about 30 percent of funds for 
the public school districts. This relieves 
part of the burden on the state’s General 
Fund, which provides the remaining 70 
percent of the funding. In addition, 
the property tax is the primary tax base 
for all local government functions. 
Problems with the administration of this 
tax inevitably lead to requests for state 
revenue sharing such as that provided 
through the Realty Transfer Tax or 
further shifting of local government 

services to the state. 
The most essential element in the 

administration of the property tax has 
been long neglected. The properties 
have not been reassessed in decades. 
Kent County’s last reassessment was in 
1986, New Castle County last reassessed 
in 1983, and Sussex County property 
tax is based on a 1974 assessment. This 
leads to inequities between residential 
property owners and a parade of 
industrial and commercial property 
owners as they go to the Tax Appeal 
boards asking for redress.

able reassessment of all real property.”
The resolution noted that real estate 

tax is the major source of revenue for 
school districts and local governments, 
and pointed to the Delaware Consti-
tution’s requirement that the tax burden 
be “uniform upon the same class of 
subjects.”

Where Do We Go From Here?
It appears that there are a number of 

factors that tend to slow the growth of 
the state’s revenue. Some are related to 
the structure of the tax, such as a flatter 
tax rate structure that reduces bracket 
creep in the income tax; shift from the 
standard corporation to the limited 
liability company; and the dual method 
of filing the bank franchise tax.

Others are economic in nature. 
For example, increasing fuel efficiency 
negatively impacts the motor fuel 
revenue; the meltdown in the financial 
sector decreases employment and 
annual bonuses; federal and state taxes 
on cigarettes decrease smoking and 
the export of cigarette purchases to 
surrounding states; the credit crunch 
decreases profits on credit cards and 
bank franchise payments.

Finally, demography is a factor. 
As the resident population ages and 
we encourage the in-migration of 
retirees, a smaller percentage will be 
working and paying taxes. At the same 
time, consumption is reduced as older 
residents spend less on high-ticket items 
while at the same time needing more 
government services.

All of this adds up to a need to 
reexamine the revenue structure, 
looking to reverse the declining growth 
rate while improving tax administration 
and overall equity. 

One of the most appropriate and 
least costly sources to reform is the 
property tax. Currently, the property 
tax is approximately 6 percent of all 
state and local tax revenues combined. 
The national average is 13 percent. The 
primary users of the property tax are 
local governments and the public school 

Kent County’s last 

reassessment was 

in 1986, New Castle 

County last reassessed 

in 1983, and Sussex 

County property tax 

is based on a  

1974 assessment.

The primary reason the properties 
have not been reassessed (politics aside) 
is the matter of expense. The counties 
— which would have to pay for any 
reassessment — are reluctant to do so, 
since the school districts are by far the 
largest users of the tax base. This needs 
to be fixed.

The General Assembly has taken 
notice. In 2008, House Joint Resolution 
22, co-sponsored by 27 House members 
and seven Senators, and passed by a 
collective 56-5, directed the Office of 
Management and Budget, the Secretary 
of Finance, the Secretary of Education 
and the Controller General to make 
recommendations to the Governor and 
General Assembly for “a fair and equit-
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districts, and the schools are by far the 
largest recipient of these revenues.

At the same time, the state provides 
roughly 70 percent of total public 
education funding from the General 
Fund. About $78 million of the General 
Fund is used to partially equalize 
the differences in the property tax 
base between districts. It would be 
appropriate to use the property tax for 
this purpose. In addition there are many 
functions currently left to the school 
districts that would be more appropriate 
funded at the state level, such as special 
schools and students with special needs. 

It also would be appropriate to use 
the property tax for funding, in part, the 
Transportation Trust Fund. The Fund 
is underfunded and will continue to be 
so as fuel efficiency increases and the 
motor fuel tax declines. Infrastructure is 
directly related to the service of property, 
including residential, commercial and  

industrial uses. Approximately 40 per- 
cent  of the tax is paid by businesses and 
nearly 15 percent of the tax is exported 
to non-residents.  

During the housing bubble of 
2003-2006, the Realty Transfer Tax 
provided substantial revenue to local 
governments. When the bubble burst, 
transfer tax revenues dropped to a 
fraction of prior levels, placing those 
governments in serious difficulty. While 
the same volatility exists at the state 
level, the proportion of total revenue 
provided by the tax is significantly lower. 
One approach to avoid this in the future 
is to repeal sharing the transfer tax and 
replace it with revenue sharing funded at 
the state level by the property tax.

The report called for in House Joint 
Resolution 22 of the 144th General 
Assembly recommends a complete 
overhaul of the property tax in 
Delaware. This should be implemented 

as soon as possible so that this source 
can be utilized immediately if the 
current revenue structure continues 
its lackluster performance. It also can 
act as a backup if the risks associated 
with the Lottery, Abandoned Property, 
Realty Transfer Tax, or the Corporate 
Franchise Tax materialize.

Any plan to improve the revenue 
portfolio should include a complete 
review of tax preferences. While most 
were implemented in good faith, 
conditions change and some may now 
require significant revision or outright 
elimination. For example, the pension 
exclusion for the older population (of 
which I am one) may become onerous 
and inequitable as the population of 
seniors doubles over the next 20 years. 

There should also be a complete 
review of the earmarking of General 
Fund revenues. Examples include 
assigning part of abandoned property 
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revenues to school construction or to 
the Transportation Trust Fund. There 
is a legislative process for dealing with 
capital funds. Earmarking in general 
reduces flexibility in a downturn and 
puts receiving programs higher on the 
priority list when that may not be what 
was intended.

It also may be an appropriate 
time to revisit the foundations of the 
Transportation Trust Fund. Today 
nearly 60 percent (and rising) of state 
expenditures from the fund are for 
operations and administration of the 
Department of Transportation, which 
was not the original intent. By isolating 
this function of government, it both 
reduces flexibility of the General Fund 
and starves the Trust Fund. 

Overall, it seems safe to conclude 
that the current portfolio will produce 
on average 4 percent growth on the up 
cycle and perhaps minus-5 percent on 

the down cycle. The Rainy Day Fund will 
protect the state for a single year but two 
down years would require immediate 
action for budget cuts or tax increases. 
The upside will accommodate small real 
increases in expenditures above inflation 
but will have difficulty with expenditures 
like Medicaid, which has been growing 
significantly faster than the portfolio.

Stimulus funds from the Federal 
government are currently being used 
to reduce the burden but those funds 
will be cut in 2011 and absent in 2012. 
(This applies to most, if not all, stimulus 
funds.) 

Successive years of tax raising and 
budget cutting are not only debilitating 
to the political process, they are bad 
for business, for state employees, and 
for citizens of the state. An intense 
examination of programs that are 
growing faster than the revenue portfolio 
can support is needed. Most if not all 

programs have their past supporters, 
but not every program is a high-priority 
program. Adding a new program may 
make sense; however funding them may 
require ending older programs.

Adding to the revenue portfolio is 
not a casual decision either. There needs 
to be balance and there needs to be 
foresight. The General Assembly should 
ask for a report from the Department of 
Finance, the Office of Management and 
Budget, and the Controller General’s 
Office that details the long-range (five 
years) needs for state government 
services and the likely cost thereof.

Such a report would include not 
only the General Fund but also special 
funds, both appropriated and non-
appropriated. Having an up-to-date 
and complete picture of the state’s fiscal 
health is the foundation required for 
leading and managing in these difficult 
times. u
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I
n this environment, what has coun-
ty government done to balance 
demands for service with falling  
revenues? What are governments 

at all levels doing to retain and attract 
business?

New Castle County government has 
primary responsibility over land use, 
development and construction in the 
unincorporated area of the County. 
With the majority of the state’s popula-
tion and economic activity, New Castle 
County, in its land use role alone, plays 
a critical part in the overall health of 
Delaware’s economy.

The current crisis, which has hit the 

commercial and residential develop-
ment sectors extremely hard, sharpened 
the focus of County and state leaders 
on the need to streamline our processes 
and improve our ability to retain and 
attract high-wage employers to New 
Castle County.

The crisis has affected every aspect 
of government. County policy-makers 
have had to approach budgeting, zon-
ing and economic development in new 
ways. Intergovernmental cooperation 
has become more critical than ever. 
Stimulus funding has been indispens-
able. County government has had to 
focus like never before on the difficult 

New Castle County  
is working harder  
and smarter  
to contain costs,  
improve efficiency  
and support  
business growth.

The recession challenges state and local government in Delaware in ways 

not seen in a generation. Just as thousands of local residents have lost their 

jobs, hundreds face foreclosure, and businesses struggle amid the roughest 

economic climate in 40 years, the governments to which they turn for as-

sistance face record deficits and demands for service.

Governing
 in a
     Time of Economic Challenge
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potential trade-offs between short-term 
and long-term consequences of actions 
to promote growth.

Like private enterprise, the County 
has had to re-align itself to new market 
realities. Yet, it has been important not 
to let the current economy deflect the 
County from a long-term vision for land 
use policy.
The Great Recession

In the past year, we have witnessed 
changes not seen in a generation, first in 
the housing market, then the broader fi-
nancial markets, then our entire nation-
al economy. The stresses on the Coun-
ty’s finances were exacerbated by the 
national collapse, far beyond anyone’s 
expectations. When County Council 
adopted the budget for fiscal year 2009 
in May 2008, the County expected to 
take in $31 million in real estate trans-
fer taxes. By December, that figure had 
dropped to $18 million and our budget 
deficit for the fiscal year doubled.

As fiscal 2010 approached, we faced a 
growing deficit and dwindling reserves 
that could have bankrupted the Coun-
ty within a year. Projections showed a 
$200-million deficit over the coming 
five years, which threatened the contin-
uation of critical County services.

Rather than slashing services ex-
tremely, or raising property taxes be-
yond what our community can fairly 
bear, New Castle County took a middle 
course. We began by restraining growth 
in our budget, cutting capital projects 
and operating expenses, and asking for 
a five percent salary giveback from the 
County workforce. We also asked for 
a similar amount in increased revenue 
from every homeowner and business in 
order to sustain our essential services.

After also conducting a Countywide 
listening campaign, followed by six pub-
lic hearings, County Council adopted 
our 2010 operating budget of $228.9 
million by a bipartisan 10-3 vote, a de-
crease of $11.4 million from fiscal 2009. 
The County budget shrank more than 
any other budget in 40 years. 
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In May 2008, the 

County expected to 

take in $31 million 

in real estate 

transfer taxes. 

By December, that 

figure had dropped 

to $18 million.

We cut $23 million in spending out 
of County government and raised $21 
million in new revenue. The average an-
nual property tax bill in the unincorpo-
rated part of the County rose by $100, 
and more than 1,200 County employees  
gave back five percent of their compen-
sation. We eliminated or defunded 97 
vacant County positions, and cancelled  
more than $75 million in capital projects.

Overall, we sustained core County 
services and stabilized the County’s 
short-term budget. Still, our County 
faces ongoing projected deficits that 

demand continuing budget discipline, 
with more efficiencies, reductions in 
personnel costs and new sources of rev-
enue.
Federal and Regulatory Issues

Federal matching funds built most of 
the current 1,800-mile sanitary sewer 
system in unincorporated New Castle 
County, in the decades before the fed-
eral government largely withdrew from 
funding sewer and wastewater projects. 
Over the past decade, increasingly strin-
gent enforcement of the Clean Water 
Act resulted in increasing attention to 
local government investment in sanitary 
sewer and storm water management.

This has compelled New Castle 
County to invest heavily in rehabilitat-

ing its aging sewer and wastewater in-
frastructure, $110 million in the past 
five years, with another $190 million 
planned in the next five years. Through 
a partnership with our federal delega-
tion and state legislature, the County 
received its first federal sewer grants 
in decades and significant state finan-
cial support for neighborhood storm 
water management efforts. In the long 
term, investing in better wastewater and 
storm water systems both protects our 
local environment and ensures growth 
in our community is sustainable.

Changes in federal regulations also 
affect the County’s balance sheet with 
regard to our future financial obliga-
tions to our employees. In 2004, the 
Government Accounting Standards 
Board adopted Statement No. 45, 
which requires local governments to 
account for the future liabilities repre-
sented by non-pension benefits, mostly 
health care commitments for retirees. 
In response, New Castle County creat-
ed an OPEB (Other Post-Employment 
Benefits) trust, named OPEB trustees, 
and began making contributions into 
the trust. The unfunded future liabili-
ties remain sizable, $239 million as of 
July 1, 2008, requiring close review and 
likely reconsideration of County retiree 
health benefits in the future.

Similarly, the County’s fastest-grow-
ing costs are health care for current em-
ployees and pension contributions for 
employees and retirees. Both are likely 
to be strongly affected by federal ac-
tions to reform the national health care 
insurance system, and both are likely to 
be the subject of ongoing negotiation 
with the collective bargaining units 
that represent roughly 85 percent of the 
County workforce. 

New Castle County is also taking full 
advantage of the federal stimulus fund-
ing to support local economic develop-
ment and job creation. We have received 
to date $13.5 million to support such 
initiatives as neighborhood stabiliza-
tion programs that acquire, rehabilitate 
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and resell foreclosed properties; summer 
youth employment; emergency shelter 
grants; community crime enforcement; 
and public safety.

We also anticipate receiving a 
$3,740,000 grant to improve energy 
efficiency at County-owned buildings.  
This population-based grant will  
further drive efforts to create perma-
nent local jobs while attacking rising 
energy costs that continue to affect our 
bottom line.

Lawyers, Lawyers Everywhere
Litigation and lawyers are the other 

area of concern regarding containing 
costs. In early 2005, New Castle Coun-
ty faced about 70 lawsuits ranging from 
automobile accident litigations or bank-
ruptcy collection to a dozen actions 
arising from a federal investigation and 
numerous §1983 actions by County 
employees alleging constitutional viola-
tions by former County officials.

The County was spending more than 
$1 million annually on outside counsel 
and faced millions in potential liabil-
ity. Since then, most of that litigation 
has been resolved, and the County has  
significantly reduced its ongoing litiga-
tion costs. 

While the County still faces the rou-
tine litigation that arises from having 
regulatory authority, many public fa-
cilities and County-owned vehicles, the 
results of three major cases have saved 
County taxpayers money and improved 
governmental efficiency: 
•	 Most	notable	was	the	landmark	case	
of Wilmington Hospitality, LLC v. New 
Castle County, 963 A.2d 738 (Del. 
2008), in which the Delaware Supreme 
Court overturned a Superior Court 
judgment of $9.7 million in damages 
and interest against the County. 
•	 In	Korn v. New Castle County, 2005 
WL 2266590 (Del. Ch., September 13, 
2005, revised September 27, 2005), the 
County ultimately prevailed on numer-
ous legal challenges to its financial re-
serves. As a result, the County has been 
able to maintain and rely on previous 

The county’s role in 

regulating land use 

plans, development, 

and sewer infrastructure 

directly impact 

economic development 

efforts at the macro 

and micro levels.

financial reserves to cope with the cur-
rent economic crisis. 
•	 The	 Delaware	 Supreme	 Court	 ren-
dered an the advisory opinion con-
cerning Article III, Section 11 of the 
Delaware Constitution, which had 
previously been understood to require 
one-year residency before appointment 
to a County office such as police chief. 
After a thorough review of the relevant 
Delaware Constitution history, U.S. 
Supreme Court decisional law and pol-
icy considerations, the Delaware Court 
concluded that the Constitutional pro-
vision only applied to County officers 

appointed by the Governor, and not of-
ficers appointed by the County. 

Working Together

State and County government must 
cooperate in economic development, 
particularly during times like these. The 
state has both the resources to provide 
incentives for economic development, 
and regulatory oversight of areas critical 
to growth. New Castle County’s role in 
regulating land use plans, development, 
and sewer infrastructure directly impact 
economic development efforts at the 
macro and micro levels.

New Castle County’s land use ap-
proval process has been challenged by 

the development community as being 
overly bureaucratic and burdensome. 
Yet, much of the time required to re-
view and approve a major land use plan 
is dictated by reviews by the state de-
partments with oversight over transpor-
tation, environment, planning and fire 
safety. Internal County coordination 
between our departments responsible 
for stormwater and sewer with those re-
sponsible for land use has also been a 
challenge, which the County is working 
to resolve. 

In partnership with the State Cham-
ber of Commerce, the County and 
state have engaged an outside facilita-
tor to lead a review of our land use and 
permitting process and suggest ways 
to improve coordination and to make 
substantive changes to our processes. 
Many of the insights gained through 
this effort have been incorporated into 
ordinances that will soon be reviewed 
by the Planning Board and considered 
by County Council.

The most significant are rooted in 
the two-year public process that pro-
duced the 2007 County Comprehen-
sive Development Plan. This document, 
summarizing the input of more than 
150 citizens from a wide range of back-
grounds who participated in four work-
ing groups, was ultimately approved by 
Council. The Land Use Department 
and Executive Office distilled these rec-
ommendations into an overall plan that 
sets the course for land use and devel-
opment in New Castle County for the 
coming five years. Several of those im-
provements were already well underway 
when the downturn struck.

The policy change most fully imple-
mented is a redirection of future growth 
in the County to redevelopment sites, 
places that have already been developed 
and have available road or sewer capac-
ity. Redevelopment as a serious initia-
tive in New Castle County began with 
the passage of the first redevelopment 
ordinance in 2003 (New Castle County 
Ordinance 03-069) and evolved with 
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three additional amendments in 2004 
(New Castle County Ordinance 04-054), 
2006 (New Castle County Ordinance 
06-007), and 2008 (New Castle County 
Ordinance 08-001) to further incentiv-
ize redevelopment. 

Essentially, redevelopment allows 
us to reconcile the tension between 
preservation of open space and green-
fields with the need for land for future 
growth, while reducing the impact 
of future growth on County budgets.  
Studies have shown that sprawl growth 
into previously undeveloped rural areas  
typically costs local governments more 
in future service demands than it gen-
erates in future tax revenues. See Sierra 
Club, How Your Taxes Fuel Suburban  
Sprawl, Spring 2000, available at http: 
//www.sierraclub.org/sprawl/report00. 

While some citizens assume that a 
county government in a recession will 
encourage residential sprawl in order to 
benefit from increased transfer tax rev-
enue, it is clear that this strategy would 
simply cost county taxpayers more in the 
long term. Since refocusing our efforts 
on redevelopment, a total of 8.7 mil-
lion square feet of redevelopment plans 
and 61 projects have been approved in 
New Castle County alone. Further work 
needs to be done to invest in infrastruc-
ture and to revise codes to ensure rede-
velopment continues to be a strong part 
of our County’s future.

Another main goal of the County’s 
Comprehensive Development Plan is 
the creation of a diverse housing stock. 
With the adoption of the Unified Devel-
opment Code (UDC) came residential 
housing selling for more than $400,000 
due to the cost of building. We devel-
oped the workforce housing ordinance 
as a way to provide developers incen-
tives for voluntarily agreeing to set  
aside 20 percent of new residential de-
velopments to be sold at an affordable  
rate for 15 years.

Critics of the program argue that 
the housing market crash eliminated 
the need for affordably priced housing, 

but that view takes only the immediate 
situation into account instead of looking 
at the medium and long terms. In fact, 
the only segment of the local housing 
market where current inventory is being 
sold rapidly is in the “affordable” range 
($160,000 to $280,000).

The workforce housing plans cur-
rently moving through the County land 
use process will not be fully built out for 
at least another three to five years, when 
they will help ensure the continuation 
of an affordable sector in our market for 

another decade. Our collective focus on 
the immediate economic situation is un-
derstandable, but it is vital that we not 
lose sight of the need for housing that 
working families can continue to afford 
once our economy recovers and housing 
prices begin bouncing back to previous 
levels.

Additional areas of ongoing change 
in our County building code include re-
visions to the Mixed Use and Village/
Hamlet sections of the UDC, which are 
designed to encourage modern devel-
opment styles that incorporate places to 
work, shop and live into better-planned 
communities. This further reduces the 

need for new transportation infrastruc-
ture and promotes efficient use of our 
remaining land resources.

We are working on legislation that 
will add new use categories for incuba-
tor businesses, high-tech, biotech, life 
sciences and other technology-related 
industries that will permit them within 
our commercial business, office park 
and light industrial zoning districts and 
provide incentives that increase building 
density and reduce opacity, landscaping 
and open space ratios. These amend-
ments will encourage small businesses 
to locate and expand in New Castle 
County.

The Enhanced Review Process ordi-
nance will streamline our land use pro-
cess, provide for certainty, engage state 
agencies earlier and allow the public to 
have more meaningful input. While ap-
propriately streamlining our processes, 
we must maintain a role for the civic 
community and not lose sight of the 
quality of life which we enjoy in New 
Castle County. 

Welcoming New Businesses to 
New Castle County

It is also important to recruit new 
companies to our area. The planned 
relocation of technology units to the 
Aberdeen Proving Ground represents a 
great opportunity to attract new business 
and grow our economy. The Aberdeen 
BRAC (Base Realignment and Closure 
Committee) is expected to bring about 
28,000 technology-based jobs to the re-
gion by 2011.

New Castle County was an early 
leader in doing its part to attract mili-
tary contractors to Delaware. In 2006, 
New Castle County joined Baltimore, 
Harford and Cecil counties in Maryland 
to sign a Memorandum of Agreement 
creating the Chesapeake Science and  
Security Corridor, which meets to ad-
dress regional coordination and plan-
ning to support the military build-out 
through 2012. 

The Aberdeen build-out represents 
a great opportunity for governments to 

Studies have shown 

that sprawl growth into 

previously undeveloped 

rural areas typically 

costs local governments 

more in future service 

demands than it 

generates in future 

tax revenues.
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cooperate with the private sector to at-
tract new businesses to our area. Several 
initiatives are now underway to address 
these long-standing issues. First, state 
and County officials — from the Gov-
ernor and Executive offices on down 
— have come together to establish 
strong, regular working relationships 
between our internal offices responsible 
for growth. We recently announced the 
creation of a new County-State Rapid 
Response Team to facilitate quick reso-
lution of issues related to the review and 
consideration of significant economic 
development projects.

We also have convened weekly meet-
ings between the relevant economic 
development leaders to improve State-
County communications on ongoing 
strategies to recruit and retain employ-
ers. Efforts are underway to further 
streamline the permitting and licensing 
process at the state and local levels to  
remove one more regulatory hurdle.

The Path Forward
A combination of hard budget deci-

sions and stimulus funding have shored 
up the state and local budgets for the 
current year, but more difficult decisions 
lie ahead as the recession continues and 
governments continue to see declining 
revenues.

Serious discussions about ways to 
improve services while reducing areas of 
overlap and inefficiency between state 
and local governments must begin, and 
some valued but non-essential services 
may have to end.

In County government, we continue 
to look at our operations and seek ways 
to improve efficiencies. As our limited 
revenue sources are all tied to the value 
and use of property, only a strong recov-
ery will restore County revenues to the 
robust growth experienced during the 
housing boom of the last decade.

We must make wise choices in the 
year ahead to encourage sustainable 
growth, and to ensure the services we 
provide are essential and valued. u
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It is predictable and understandable that the financial crisis, now entering 

its third year, has caused many to propose federal economic and financial  

reforms and regulation, including some that would encroach — either di-

rectly or indirectly — on internal corporate governance, an area currently 

controlled by state corporation law. 

M
any of the proposed changes are 
necessary and for the better. The 
financial markets need to be re-
structured in material respects; 

the problem of too-big-to-fail needs 
to be addressed; and the economic 
strength of the middle class needs to be 
improved and protected.

Much of the proposed changes 
also are not necessary, are misguided 
and will result in unintended, adverse 
consequences. More than a few babies 
may be thrown out with the bathwater. 
The final tally of the good changes 
versus the bad changes will be written 
by historians decades from now, and 
they will marvel at our wisdom or our 

stupidity — and, probably, both.
While the ultimate fate and wisdom 

of most of these proposals is unresolved 
at this writing, they raise two important 
questions. Did Delaware corporate law 
contribute in some way to the financial 
crisis, and are changes to internal 
corporate governance a remedy to any 
of the problems that caused the finan-
cial crisis? 

The financial crisis has numerous 
causes, but one thread weaves its way 
through many, although not all of 
them. In the modern gilded age of the 
past 30 years, we have accomplished 
good things, but the pursuit of money, 
power and fame has become the primary 

Proposed  
regulations in  
response to  
the financial crisis 
have some observers 
predicting a negative 
impact on Delaware 
corporate law.
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For Whom 
        Does This Bell Toll?

objective of far too many.
Doing a good job or accomplishing 

a meaningful contribution to long-
term economic prosperity have become 
secondary concerns, only relevant to 
the extent they lead to wealth, fame or 
power.

Some may contend that this critique 
is both too harsh and too simplistic, 
and it would be if it were offered as the 
whole explanation. But it is a significant 
enough component of what went wrong 
that we cannot ignore it. 

In one sense, it is as simple as the 
“golden rule” to treat others as you 
hope to be treated. If each of us were 
asked whether we want decisions that 
affect our lives made on the basis of 
what is in the long-term interest of our 
community or in the short-term interest 
of the person making the decision, I 
cannot imagine any of us would choose 
the latter.

Yet too many of us (this author 
included) find it too easy to do what is 
in our selfish, short-term interest regard-
less of the long-term consequences to 
others and ourselves.

In a world governed by the Golden 
Rule we would not: (a) issue mortgages 
to people who cannot repay them on the 
theory that we can foreclose on their 
homes and sell them for the amount of 
the debt; (b) sell securities of packaged 
subprime debt relabeled as AAA debt by 
compliant rating agencies to investors 
who do not understand the underlying 
risk they are incurring; (c) use our credit 
cards to buy more than we can afford or 
cause our public or private institutions 
to incur more debt than can ever be 
repaid; (d) fund and develop weapon 
systems that even the Pentagon does 
not want or deregulate huge markets we 
do not understand because it serves the 
interest of campaign contributors; (e) 
ignore environmental danger because 
there is a present-day cost of fixing the 
danger, even when the present cost 
is much smaller than the long-term 
cost of not addressing the problem; or 

(f) rescind the health care insurance 
of a critically ill person because of an 
unintentional and irrelevant error on an 
insurance application.

The litany could continue and 
culminate in Bernard Madoff and 
other financial frauds or abuses being 
uncovered. 

The simple truth behind this 
elementary principle of practical human 
ethics has been given more elaborate 
treatment in many places. In Non-zero: 
The Logic of Human Destiny, Robert 
Wright explains the operation of this 
principle throughout history in terms 
of “game theory.” In essence, economic 
and social structures that produce “non-
zero” sum interactions — interactions 
in which both parties gain or lose 
together — prevail in the long term 
over economic and social structures 
that promote “zero sum” interactions 
— interactions in which one party gains 
only from the loss of the other.

In The Origin of Wealth: Evolution, 
Complexity and the Radical Remaking 
of Economics, Eric Beinhocker — a  
senior advisor to McKinsey & Com-
pany — explains how “reciprocal al-
truism” is necessary to the successful 
operation of any economic order. Trust 
is as intrinsically necessary to a healthy 
economy as it is to non-economic rela- 
tionships, and trust is based upon 
confidence that our sacrifices for others 
will be reciprocated when we need them 
to sacrifice for us.

The critical need now is to grasp that 
this diagnosis is not “pie-in-the-sky” 
idealism or simple-minded moralizing. 
It is at the core of what went wrong. 
And reform does not require us to 
become saints or to forsake the pursuit 
of wealth, power or fame. It simply 
requires a change in priorities, so that 
wealth, power and fame are the hoped 
for byproducts of our primary objec-
tive: doing the right thing or doing a 
good job.

But this lesson is far from learned. 
As the crisis fades and things return to 

normal, we risk creating an economic 
problem in the future that we will be 
unable to cure if, collectively, we do not 
shift our priorities. 

Three columns in the Sept. 8 New 
York Times evidence awareness of this 
same problem. Conservative David 
Brooks asks, “Can the state do anything 
to effectively promote virtuous behav-
ior? Because when you get into the core 
problems, whether in Washington, Cali-
fornia or Wall Street, you keep seeing  
the same moral deficiencies: self-indul- 
gence, irresponsibility and imprudence.”

Liberal Bob Herbert “wonder[s] 
if the country isn’t going through a 
nervous	breakdown	…	We’ve	forgotten	
many of the fundamentals: how to live 
within our means, the benefit of shared 
sacrifice, the responsibilities that go with 
citizenship, the importance of a well-
rounded education, and tolerance.”

Even Oliver Stone is preparing a 
sequel to his 1987 movie Wall Street, 
where Gordon Gekko (played by Michael 
Douglas) famously declared that “greed 
is good.” In his article about the coming 
sequel, Michael Douglas, who played 
Gekko in the original movie, says that 
many young people told him that they 
sought jobs on Wall Street because they 
admired Gordon Gekko, who was sent 
to prison at the end of the movie. 

What does this have to do with 
Delaware corporate law? If the financial 
crisis is caused by a misguided cultural 
emphasis on money, power and fame, 
certain types of regulation will not 
be helpful in curing the problem and 
avoiding a repeat of the crisis.

The most obvious implication is that 
changing the process by which decisions 
are made — and maybe even changing 
the decision-makers — will not lead 
to any improvement if those processes 
and decision-makers are part of the 
same cultural attitudes that produced 
the problems in the first place. Almost 
by definition, corporate governance 
concerns process. It involves the process 
by which business decisions are made 
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and the process by which the persons 
who will make those decisions are 
chosen. 

Mandating changes to corporate 
governance will not alter the culture 
that affects the decision-makers, and we 
have proof of this lack of effectiveness. 
Sarbanes-Oxley was passed years ago 
in response to the last financial crisis. It 
sought to improve corporate governance 
in various respects. State law also was 
amended subsequent to the last crisis to 
provide stockholders with greater power 
in selecting directors.

And yet after these governance 
reforms the excesses and abuses only 
expanded and became worse — because 
little was done about the culture. 
Changes in corporate governance 
will be as inconsequential this time 
as they were last time if the culture 
does not change; changes in corporate 
governance will not be needed if the 
culture does change.

Worse, some changes in corporate 
governance may exacerbate the cultural 
problem. Many of the changes being 
considered are designed to enhance 
the power of stockholders within 
the corporation. The theory is that 
stockholders will hold directors ac-
countable for the excesses and abuses 
committed by boards of directors or 
management.

But the theory is flawed because the 
stockholders who are being empowered 
are not your next-door neighbors who 
are appalled by Wall Street “wheeling 
and dealing.” Rather, the stockholders 
being empowered are financial insti-
tutions who are deeply embedded in 
and likely the genesis of the very culture 
that has failed us.

By definition, these institutions are 
primarily concerned with the profits 
derived from their investments and are 
only secondarily concerned with the 
quality of the service or goods provided 
by a corporation when it affects profits. 
Moreover, these institutions have time 
horizons as short as nanoseconds — 

evidenced by the computerized trading 
now being discussed in the financial 
press — and no longer than several 
years when investors in their funds or 
institutions demand their investments 
be repaid. They hope to reap their profits 
before long-term problems caused by 
their strategies become evident. 

This diagnosis also has implications 
for how Delaware responds to proposals 
to regulate corporate governance. 
First, we need to directly confront the 
proposition — recently advanced by the 
SEC — that poor corporate governance 
was one of the significant causes of the 
financial collapse.

While the corporate decision-makers 
were, almost by definition, responsible 
for bad decisions made by corporations, 
it was not the governance process that 
contributed to the problem. It was the 
culture; and the culture affected more 
than American business. It extends to 
many public and private institutions.

The irony is that those decision-
makers may be just as happy as the SEC 
to blame their process — and not their 
own attitudes and beliefs — as the cause 
of the problem. 

But Delaware may not succeed 
— despite the arguments and analy-
sis — in persuading others that man- 
dated changes in corporate governance  
are unnecessary and may be counter-
productive. Regulatory reform may  
encroach upon corporate governance in 
a variety of respects — some direct and 
some indirect. 

So we come to the question posed 
in the title to this piece. Is the bell of 
regulatory reform tolling for Delaware 
corporate law? Will these changes, 
if they occur, be the end of Delaware 
corporate law as we have known it? Will 
federal intervention cause the neuter-
ing of Delaware law? I think not. I 
believe that for many reasons, but two 
are most basic.

First, we have been here before 
and survived to tell of it. State cor-
poration laws have flourished despite 

regulatory reforms in the Progressive 
Era and the New Deal. Then, as now,  
some of those reforms — such as 
laws regulating the proxy process for 
publicly-traded Delaware corporations 
— impacted directly or indirectly the  
corporate governance of state-charter-
ed corporations. 

Second, past reforms did not dimin-
ish the efficacy of Delaware and other 
state-chartered corporations because 
the Delaware corporate law serves im-
portant purposes that will exist despite 
any reforms that may be enacted. 
The corporate laws are designed to 
provide the flexibility and freedom to 
facilitate private enterprise. Over the 
arc of a century, those laws have been 
remarkably successful at facilitating 
private enterprise and that enterprise 
has created not simply a wealthier 
America, but also a more ethical and 
caring America.

Whatever reforms are enacted — 
needed or otherwise — the goals be-
hind the Delaware corporate law will 
remain as vital as they always have been 
— maybe even more so as the economy 
attempts to grow. The goals of reducing 
financial abuse and facilitating enterprise 
are not mutually exclusive. In the long 
run they reinforce each other. 

Arguments against misguided efforts 
to regulate internal corporate governance 
ought not blind us to the reality that 
Delaware corporate law will play a vital 
role in the American economy regardless 
of whether those regulations are enacted 
or not. The bell may be tolling, but it 
ought not be tolling for the important 
function played by state incorporation 
law in promoting private enterprise.

Delaware needs to highlight this 
fundamental truth. We might not like 
certain regulatory changes, but the  
goals being served by Delaware 
corporate law will remain as important 
in the next 100 years as they were in 
the past, regardless of the proposed 
regulatory changes, and we ought not 
be arguing otherwise. u
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in the process. With that outcome, Delaware joins 25 other 
states in having Democratic control of both chambers of the 
state legislature.

After winning a close primary race, Democrat Jack Markell 
trounced Republican William Lee with 68 percent of the pop-
ular vote in the general election for governor. Only Michael 
Castle won a statewide office for Republicans in 2008, earning 
reelection to the U.S. House of Representatives. 
Present Conditions

While the political climate still heavily favors Democrats 
within Delaware, there are a number of challenges facing 
elected officials. Although he won the governorship in 
impressive style, Jack Markell’s outsider status during his 
party’s primary has somewhat reappeared during his service 
as chief executive.

Rather than counting on permanent Democratic majorities 
for backing on legislative priorities, the Markell administration 
has had to cull together short-term coalitions. Further, there 
have already been complaints by Republican party leaders that 
they are being ignored rather than consulted in the passage 
of bills. 

The state’s financial crisis is not unlike that being ex-
perienced on a national level. Delaware suffered the loss 
of large businesses in the automotive and banking areas. 
Though somewhat lower than the national average, Delaware 
unemployment has hovered above 8 percent for much of 
2009.

Amid having to eliminate an $800-million deficit, 
Delaware officials reduced spending in the 2010 budget from 
the previous year, the first time that transpired in more than 
a decade. Given these economic woes, Delaware Republicans 
have the opportunity to propose alternatives to those favored 
by Democrats.

In the current political environment, it probably does not 
make sense for a Republican to consider running for higher 
office in Delaware. Yet, Michael Castle is hoping to exchange 
his U.S. House seat for one in the U.S. Senate. With Senate 
appointee Ted Kaufman stepping down in 2010, the seat will 
be in play in the midterm election.

Whether or not Delaware Attorney General Beau Biden 
declares himself a candidate for the U.S. Senate, Castle stands 
better than a 50-50 chance in breaking the Democratic string 
of Senate victories in the state. He will surely be aided by the 
declining popularity of President Barack Obama during the 
second half of 2009 together with the routine loss of seats 
belonging to the president’s party in midterm election years.
Future Projections

A number of signs point to long-term Democratic 
majorities in Delaware politics. Not least among these is 
the pattern of migration to the state, which has included an 

increase in young and minority voters along with immigrants. 
Among black voters and those aged 18-29, both of which 
comprise approximately a fifth of Delaware citizens, Barack 
Obama defeated John McCain by 99-1 percent and 71-25 
percent respectively.

Though the average Delaware voter is a Caucasian male 
with a high school education in a white-collar, private-sector 
job, the latter figures portend consistent Democratic support 
by a significant percentage of the electorate.

There are certainly advantages to being designated as a 
“blue state,” or one with Democratic majorities at all levels 
of government. The fact that both the national and state 
executive branches are controlled by Democrats means that 
there may be more similarity in certain intergovernmental 
priorities than otherwise.

Same-party control of the governorship and state legisla-
ture also provides the potential for productive policy output. 
Of course, that is not a guarantee of success or smooth sailing, 
as the process of passing the sports betting proposal recently 
demonstrated.

With Democratic party registration nearing 50 percent of 
registered voters in Delaware, Republicans will have to rely 
on conversion strategies during campaigns and split tickets on 
election day.

Finally, having a Democratic governor and Democratic 
majorities in the General Assembly will make it easier for the 
party to solidify its gains during post-2010 reapportionment.

There are drawbacks to Democratic dominance as well. 
With same-party control of both the governorship and state 
legislature, the Democrats will be counted on to quickly turn 
around the economic crisis. Just as voters nationally defeated 
the incumbent president’s party in the 1992, 2000, and 2008 
elections and reversed party control of Congress in 1994 and 
2006, so Delaware voters could be similarly intolerant of 
scandal, unpopular policies, or ineffectiveness in future races.

Ironically, another casualty of being tagged as a solid “blue 
state” is that, because of Delaware’s small population and 
paucity of both delegates and electoral votes, it is unlikely that 
presidential candidates will be motivated to afford Delaware 
any special attention. 

In the end, it is unlikely that Delaware will ever abandon a 
strong two-party tradition, albeit one with alternate majorities 
between Democrats and Republicans.

For now, Sussex County remains a bastion of Republican 
strength, as it has been for generations. Delaware’s geographi-
cal location along the Mason-Dixon line won’t change any 
more than its schizophrenic history dealing with slavery. 
Finally, Delaware retains a tradition of unity beyond political 
party differences in its Return Day event and in its status as 
the First State to ratify the American Constitution. u 

(Continued from page 32)
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A
s we near completion of the first decade of the 21st  
 century, Delaware’s political climate is changing. These 
 trends have had a discernible impact on governance   
 within the state. Each party has had a strong tradition in 

Delaware, taking turns at dominance. Changing demographic 
and policy trends are creating new political behavior in the 
Diamond State. 
Delaware’s Party History Since The Civil War

Events during the Civil War — including the invasion by 
Union soldiers to disarm militants, the suspension of habeas 
corpus rights, the imprisonment of suspected Southern 
sympathizers and the required oaths of loyalty to the Lincoln 
administration — led to a three-decade dominance by the 
Democratic Party in Delaware against national trends.

Between 1866 and 1896 Democrats won eight of nine 
gubernatorial elections and 13 of 16 U.S. House elections. 
Additionally, Democrats took the state in every presidential 
election from 1864 through 1892 except 1872.

The realignment of 1896 brought Delaware in line with 
national party dynamics favoring Republicans. From 1900 
to 1932, Republicans won all nine gubernatorial elections in 
Delaware. From 1898 through 1932, Republicans controlled 
the General Assembly for 26 of 36 years, including 18 years of 
simultaneous control of both chambers.

In U.S. House contests between 1898 and 1932, 
Republicans were victorious in 13 of 18 elections. Delaware 
voted Republican in every presidential election from 1896 to 
1932, except 1912.

The period from 1936 to 1996 was one of relative equity for 
Delaware Democrats and Republicans in electing candidates 
to office. Though Franklin Roosevelt carried the state in each 
of his last three presidential races, Delaware voters backed 
Republican candidates in eight of the ensuing 11 presidential 
elections. During this period, Delaware voted for the eventual 
winning candidate for president in every election from 1952 
through 1996.

The results of other races displayed similar partisan balance: 
Republicans captured nine of 15 gubernatorial contests, 12 of 
18 U.S. Senate elections, and 16 of 29 U.S. House elections 
over the 60-year span.
From 2000 On, A Blue State

The process of Delaware becoming a predominantly 
Democratic state politically did not occur overnight but 
started in earnest in 1992. In that year Delawareans elected a 

Delaware’s Changing Political Landscape
Dr. Samuel B. Hoff

The party controlling the State sets business policy. Can the Democrats’ hegemony last?
Democratic president, Bill Clinton, and Democratic governor, 
Thomas Carper, both of whom were reelected by the state’s 
voters in 1996.

In 2000, Delaware lost its bellwether status by supporting 
Democrat Al Gore for president. Likewise in 2000, Carper 
defeated long-serving Republican William Roth for the U.S. 
Senate and Democrat Ruth Ann Minner was elected as the 
first woman governor of Delaware.

Delaware voters continued to support Democrats for 
national office in 2002 by reelecting Joe Biden to the U.S. 
Senate. In 2004, Delaware stayed with Democrats against 
national trends, supporting John Kerry for president and 
reelecting Minner as governor. Although the 2006 midterm 
election resulted in large Democratic gains in Congress, 
Delaware elections that year maintained the status quo. 

A confluence of factors produced overwhelming Demo-
cratic gains in Delaware during the 2008 election cycle. First, 
the unpopularity of incumbent president George W. Bush 
negatively affected Republicans at all levels. By the time 
the election was held, three-quarters of Delaware citizens 
disapproved of Bush’s job performance. Second, voters 
backed charismatic but non-establishment candidates for 
president and governor in Barack Obama and Jack Markell. 
Third, Delaware’s population continued to increase among 
the young and immigrants; both groups strongly supported 
Democratic candidates and policies. Fourth, partly as a result 
of these factors, new voter registration surged and most 
affiliated with Democrats. Finally, Joe Biden’s selection as vice 
presidential nominee gave Delaware voters an extra incentive 
to back his party.

The outcome of the 2008 election left no doubt about 
the continuing Democratic influence in Delaware politics. 
Presidential candidate Barack Obama won Delaware with 
61.9 percent of the popular vote, which was one of the five 
largest margins of victory among all states where the Democrat 
triumphed. Though he vacated his seat after winning the vice 
presidency, Joe Biden won reelection to the U.S. Senate with 
65 percent of the vote.

Democrats not only registered strong gains legislatively at 
the national level, but at the state level as well. Republicans 
lost a total of seven seats in the Delaware General Assembly, 
and ceded control of the long-held House of Representatives 

(Continued on page 31)
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Sheraton Suites Wilmington    422 Delaware Avenue    Wilmington, Delaware 19801

The away team is invited. Ideal for both business and leisure activities, the 
Sheraton Suites Wilmington is situated in the heart of downtown Wilmington. 

Offering 223 spacious suites, 2,655 square foot ballroom, and state of the art 
Legal Center, the Sheraton Suites Wilmington provides  all the comforts

 to keep you connected to what you need most. 
Because you just don’t stay here. You belong.

Book today at Sheraton.com/suiteswilmington  or call 302-654-8300 for more information



Country House and Cokesbury Village  
are part of the fine family 

of PUMH retirement communities 
located across the Delmarva Peninsula 

www.pumh.org

I’d like to schedule a tour of:      p Country House      p Cokesbury Village     
Please send me more information about:     p Country House      p Cokesbury Village

Name 

Address 

City     State  Zip 

Phone    e-mail

Mail to:  PUMH, 726 Loveville Road, Suite 3000 • Hockessin, DE 19707-1536

In our neighborhoods you’ll enjoy everything 
you love about the Brandywine Valley, and much 
more, too: the freedom of a maintenance free life-
style, arts and entertainment, fitness and wellness 
programs, life care, lower tax rates, and refund-
able entry fees. Come for a visit.
We’d like to welcome you to our neighborhood!
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