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EDITOR’S NOTE
Gregory A. Inskip

The statesmen who designed and implemented our Constitu-
tion sought to protect our freedom by several expedients, dis-
cussed in the essays that follow. They divided power between state
and federal governments, separated powers among executive,
legislative and judicial branches, and expressly protected specific
liberties in bills of rights in federal and state constitutions.

The result, according to Benjamin Franklin, was “a Republic,
if you can keep it.” Andrew Jackson later voiced a similar caution
“that eternal vigilance by the people is the price of liberty and
that you must pay that price if you wish to secure the blessing.”
Farewell Address, March 4, 1837.

Our freedom obviously depends on a military strong enough
to deter foreign tyrants and honorable enough to respect civil-
ian rule. Lasting freedom also depends on a civil society honest
enough to read and respect the constitutional guarantees, and
brave enough to assert them at need.

The rights that the founders bequeathed to us reinforce each
other and are strengthened by exercise. Criticism of tyrants is
fatal in places like Zimbabwe and unthinkable in North Korea.
In the United States we expect people to speak freely and we
do so to expose governmental corruption and incompetence. We
throw the bums out of office before they become entrenched.

In other cultures, fearless speech is not always enough. The
corrupt regimes of Syria and Iran are using their monopoly on
armed force to suppress dissent from an unarmed people. Would-
be tyrants cannot hope to achieve easy repression here, where the
same citizens who enjoy freedom of speech also enjoy the right
to keep and bear arms.

But government continues to grow in size and intrusiveness,
perhaps most insidiously in electronic surveillance of our trav-
els, habits and communications and associations with others. As
Superior Court Judge Jurden commented, “The advancement
of technology will continue ad infinitum. An Orwellian state is
now technologically feasible. Without adequate judicial preser-
vation of privacy, there is nothing to protect our citizens from
being tracked 24,/7.” State v. Holden, 2010 WL 5140744 (Del.

Super. Ct.) at *8, appeal dismissed State v. Holden, No. 30, 2011
(February 1, 2012).

In Holden police had tracked a defendant’s movements by
surreptitiously placing a GPS device on his car, without obtain-
ing a search warrant. The Superior Court suppressed the evi-
dence, holding that “Delawareans reasonably expect to be free
from prolonged 24-hours-a-day surveillance. Use of GPS tech-
nology without adequate judicial supervision infringes upon the
reasonable expectation of privacy and absent exigent circum-
stances or a warrant issued upon probable cause, violates Article
I, § 6 of the Delaware Constitution.” Id.

Happily the United States Supreme Court has construed the
Fourth Amendment the same way in a case decided as this issue
goes to press, United States v. Jones, No. 10-1259. (January 23,
2012).

Meanwhile, state and federal bureaucrats have advocated that
GPS systems be installed in our motor vehicles to track where
and how far we drive, and to tax us based on miles driven:

http://www.cnn.com/2011/11/18 /travel /pay-per-mile-

transportation/index.html;
http: //www.thetruthaboutcars.com /2011 /05 /white-house-

disowns-pay-per-mile-tax-plan

Many of us would hold that if surveillance is improper when
done by a police detective investigating a suspected criminal,
then it is far worse when done by a bureaucracy seeking to spy
on and control the movements of citizens in private life. Unfor-
tunately we are afflicted with policymakers with different values.

Franklin, Jackson and Orwell warned us: an expansive gov-
ernment is watching. We must maintain countervailing vigilance
if we hope to keep our free republic in more than name.

-~y

i / //Gregory A. Inskg

We write to remember our colleagne
and fellow Board of Editors member, Peter
E. Hess, who passed away on January 12,
2012. He was just 52 years old. A graduate
of Brandywine High School, Peter obtained
his bachelor’s degree from The University of
Virginia (“The University” as he liked to tell
his friends), where he majored in History,
Government and Economics. He obtained
bis |.D. from Tulane Law School in 1984.

A history and war buff; as well as an ac-
complished diver, Peter developed a specialty
in admiralty and maritime law. His love for maritime his-
tory preservation and underwater exploration in particular

We Remembere Leter &. Sess

led to his involvement in several underwa-
ter shipwreck explorations, including a dive
to the USS Monitor. He was very active in
the Explovers Club, holding many leader-
ship positions, including Chairman of the
Philadelphia Chapter, and Chasrman of
the Club’s Legal Committee. His impact
on divers’ rights within maritime law is ve-
membered by many of bis colleagues.

Peter had the gift of optimism, an in-
fectious smile, and a quick wit. He will be
missed by many people who knew and loved
him. We extend our condolences to his son, Benjamin, and
the vest of his family and friends.
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FEATURE

Ronald K.L. Collins

The Speech G|

Press Glauses

The text set down

by the Framers is the
starting point for
understanding our
modern freedoms.

We believe in words and in the power of words to shape our collective

destiny. Such is our secular faith when it comes to our Founders and the

Constitution and the Bill of Rights they bequeathed to us. However much

is argued over their meanings, this much cannot be gainsaid: Those words

inscribed on parchment demarcate, at least, the beginning of any interpre-

tive journey. We may hold steadfast, or we may explain or even redefine,

but our interpretive quest always starts with the text, that sacred secular

script handed down to us by those we call the Framers.

o what of the text of the First

Amendment? How does it deter-

mine our constitutional fate? Be-

fore answering that question, it is
salutary to first have a little constitution-
al history under our conceptual belt.

By What Delegated Authority
Granted?

Before there was an explicit prohi-
bition against abridging freedom of
speech and press, constitutional liber-
ties were thought to be protected by
strictly confining the federal govern-

ment’s authority to act.

8 DELAWARE LAWYER WINTER 2011/2012

In that regard, the fear of some in
1787 was that Congress had been del-
egated too much power. Consider, for
example, the concerns expressed by a
writer echoing James Wilson in an Oc-
tober 24, 1787, statement in the Free-
man’s Journal (Philadelphia):

What controul can proceed from

the federal government to shackle

or destroy that sacred palladium of
national freedom, the liberty of the
presss What! Cannot Congress, when
possessed of the immense authority

proposed ... restrain the printers,



»1

and put them under regulation|?]

Similar fears were expressed by nu-
merous others, primarily the anti-Fed-
eralists. Hence, it was that mammoth
grant of Article I power conferred on
Congress that struck fear into Republi-
can hearts of the likes of Thomas Jeffer-
son, James Madison and others of simi-
lar beliefs. The “omission of a bill of
rights providing clearly and without the
aid of sophisms for freedom of religion
[and] freedom of the press,” among
other rights, greatly troubled Jefferson,
as he told Madison in a December 20,
1787, letter.?

Without an express bill of rights —
“fetters against doing evil” as Jefferson
tagged it in a February 7, 1788, letter to
Alexander Donald® — the government
could all too readily deny liberty.

The Federalist response was that
those powers not expressly given were
reserved to the people. Thus, since
Congress (and the other two branches
as well) was nowhere granted explicit
power to abridge freedom of speech or
the press, it therefore lacked any an-
thority to regulate in this area.

This claim did not comfort the
anti-Federalists. Besides, as the anti-
Federalist pamphleteer known as the
Federal Farmer wrote on January 20,
1788: The Article I, section 8 “power
to tax the press at discretion is a pow-
er to destroy or restrain the freedom
of it.”* And this though “[a]ll parties
agree that the freedom of the press is
a fundamental right and ought not to
be restrained by any taxes, duties, or in
any manner whatever.”

Since Congress’ power was so vast,
it could easily “annihilate the freedom
of the press” and others’ rights, com-
plained Cincinnatus in the New York
Journal on November 1, 1787.5

What, then, could be done to stop
this “engine of imposition and tyr-
anny”? That concern, expressed by
Cincinnatus (November 8, 1787, New
York Journal®) and others, is what led
to the creation of the First Amendment

with its bar against Congress making
laws abridging the freedoms of speech,
press, assembly and petition.

Express Limitations

The period between 1787, when the
Constitution was signed, and 1791,
when the Bill of Rights was ratified,
was a tense one. The inalienable rights
of the people had to be expressly de-
lineated and the powers of the federal
government likewise had to be express-
ly limited. Without such assurances, the
Constitution of 1787 might never have
seen the constituting light of day.

Moreover, mere platitudes, as those
used in some of the state constitutions,
were no substitute for more command-
ing restrictions explicitly declared. In
this regard, consider the wording of
Section 23 of the 1776 Delaware Dec-
laration of Rights concerning press
freedoms: “That the liberty of the press
ought to be inviolably preserved.””

Worse still, the document contained
no express guaranty barring the gov-
ernment from abridging freedom of
speech. It was just such shortcomings
that James Madison, the primary draft-
er of the First Amendment, sought to
cure, though as against the federal gov-
ernment alone.

Such thinking informed Madison’s
June 8, 1789, proposal to the House,
which in relevant part read:

That in article 1st, section 9,
between clauses 3 and 4 of the
Constitution, be inserted these
clauses, to wit, ... The people shall
not be deprived or abridged of
their right to speak, to write, or to
publish their sentiments; and the
freedom of the press, as one of the
great bulwarks of liberty, shall be
inviolable.?

With this proposal Madison sought
to limit Congress’ lawmaking powers in
a section of Article I concerned with re-
straints on legislative prerogatives. Had
his proposal passed, the freedoms guar-
anteed by the First Amendment would
have been situated between Article I’s

restrictions on bills of attainder and ex
post facto laws (clause 3) and the limits
on the taxing power (clause 4).

Wherever located, was the Madison-
ian proposal worded strongly enough
to offset the vast powers otherwise con-
ferred on Congress by the Constitution
of 17872

Charles Pinckney of South Carolina
thought not; he expressed his view
years earlier in a proposed amendment
suggested at the Philadelphia Con-
vention on May 29, 1787: “The legis-
lature of the United States shall pass
no law on the subject of religion [or]
touching or abridging the liberty of
the press . .. .”?

This idea of an express limitation on
legislative power caught on. By Septem-
ber 4, 1789, the Senate had considered
a bill of rights proposal that declared:
“That Congress shall make no law,
abridging the freedom of speech or of
the press, or the right of the People
peacefully to assemble and consult for
their common good, and to petition
the Government for a redress of griev-
ances.”1?

Though revisions were made, the
“Congress shall make no law” language
survived and became the supreme law
of the land. But what of abridgments
of First Amendment freedoms by other
branches of the federal government,
that is to say the executive and judicial
branches?

Jefferson had noted this kind of
problem in a March 13, 1789, letter
to Francis Hopkinson: “What I disap-
proved of from the first moment . . .
was the want of a bill of rights to guard
liberty against the legislative as well as
the executive branches of the govern-
ment, that is to say to secure freedom
in religion, freedom of the press” and
other freedoms.!

As for the states, Madison was sensi-
tive to the need to rein in their pow-
ers over fundamental freedoms. To that
end, he had proposed the following
provision to be included in Article I,

WINTER 2011/2012 DELAWARE LAWYER 9
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Section 10 of the Constitution: “No
state shall infringe the equal rights of
conscience, nor the freedom of speech,
or of the press, nor of the right of trial
by jury in criminal cases.”!?

The proposal failed, and it was not
until the twentieth century that the
various provisions of the First Amend-
ment finally applied to the states by way
of the Due Process Clause of the Four-
teenth Amendment.

“Congress Shall Make No Law” —
Why Just Congress?

Its brevity (only 45 words) is a testa-
ment to the genius of its drafting:

Congress shall make no law re-

specting an establishment of religion,

or prohibiting the free exercise
thereof; or abridging the freedom of
speech, or of the press; or the right
of the people peaceably to assemble,
and to petition the Government for

a redress of grievances.

The make no law prohibition of
the First Amendment is unique to the
rights of that guaranty. For nowhere
else in the Constitution and its 27
amendments are the powers of govern-
ment so boldly restrained. Even under
the Third Amendment, soldiers can
sometimes be quartered in our homes
if “prescribed by law.” And while other
provisions of the Constitution permit
government to act only when expressly
authorized, no other provision bans
outright the making of a law.

Why was the Amendment confined
to but one branch of the federal gov-
ernment? Today, as every law student
knows, the First Amendment not only
applies to the states but also to the ex-
ecutive and judicial branches as well.
If the word Congress was the textual
touchstone, how in Madison’s name
could its provisions ever restrain the
other branches? Though Supreme
Court opinions offer little guidance
on this account, a dollop of eighteenth
century constitutional logic might help
to explain how such a feat might be ac-

complished in a way faithful to the text.

The power to make laws is vested in
the Congress; the power to enforce laws
is left to the executive; and the power
to interpret laws is for the judiciary. By
that constitutional logic, the executive
could never enforce a law abridging
any of the five freedoms protected by
the First Amendment if Congress was
barred from making such a law in the
first instance. Similarly, the judiciary
could never interpret and thereafter ap-
ply a law abridging such rights for the
same reason.

By that measure, a restriction on
Congress’ lawmaking powers was a lim-
itation on the powers of the other two
branches of government as well. Justice
Hans Linde (for whom I once clerked)
made the point ably decades ago:

If government acts without a basis
in valid law, the court need not
find facts or weigh circumstances in
the individual case. When a consti-
tutional prohibition is addressed to
lawmakers, as the First Amendment
is, the role that it assigns to courts is
the censorship of laws, not partici-
pation in government censorship of
private expression.!'?

Another argument, among others, is
also plausible. The anti-Federalist objec-
tions to the Constitution of 1787 reveal
that if any branch of government had
the constitutional power to abridge our
expressive and religious freedoms, then
Congress with its vast powers would be
that branch, the sole branch. Thus, only
its powers were limited when it came to
our First Amendment freedoms.

The Federalists thought Congress
had no such power; the anti-Federalists
thought it did; but both would have
agreed that neither the executive nor
the judicial branch had any such del-
egated authority in need of restriction
by way of constitutional amendment.

If this is so, then by what authority
today can a court, aided by an execu-

tive agent, prosecute, say, the press for
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failing to reveal a confidential source?
For surely such judicial and executive
actions implicate that “freedom of the
press” against which even Congress
cannot make a law “abridging” it. By
that constitutional yardstick, for the ju-
diciary or executive to “authorize” any
such actions after-the-fact would be to
act in contempt of the Constitution, or
so the old-fashioned line of constitu-
tional thinking might have it.
Abridging? Why Not Restricting,
Prohibiting or Respecting?

Abridging. It’s an old-world word.
It derives from a Middle English word
(meaning deprive) and before that from
the Old French (abbreviate), and before
that from Latin (cut short). For exam-
ple, think of when a book or story is
abbreviated — cutting short its nar-
rative and depriving the reader of the
complete message.

It was a word used by our Found-
ers, but not those who drafted the
Declaration of Independence or the
Constitution of 1787 or even the early
state declarations of rights. It made its
American constitutional debut in the
First Amendment.

So why that word? Why not oth-
er words like “respecting” (as in the
Establishment Clause), or “prohibit-
ing” (as in the Free Exercise Clause),
or the “ing” form of “restrained” (as
used in the 1776 Virginia Declaration
of Rights'* ) or “deprived” (as used in
James Madison’s June 8, 1789, propos-
al to the House" ) or “infringed” (as
used in a July 28, 1789, House Com-
mittee report!®)?

Well, it’s hard to say. The surviving
historical records reveal little, Supreme
Court decisions say nothing, and schol-
arship on the matter is meager. And
though the word is commonplace in
constitutional parlance, it is nonethe-
less one about which we are never quite
sure of its meaning,.

Etymologically

speaking, abridg-

ing is when someone else, particularly



the government, cuts off what we say
or write. To abridge is to abbreviate,
to command brevity. Such a command
means that a censor — one who scruti-
nizes a work for objectionable content
— can shorten any message by deleting
as much as he or she wishes.

Constitutionally speaking, all of this
is abhorrent because Americans should
be able to speak our minds uninter-
rupted. Thus, no “previous restraints”
on freedom of speech or of the press.

By this measure, to permit the gov-
ernment to abridge expression is to al-
low for the perpetuation of half-truths.
One only gets that side of the truth
that the government wants us to hear
or read or see. In the name of censorial
brevity, the “whole truth” is not per-
mitted and neither is the “full story”
or the “uncut” movie. Censors fear the
specter of the abundance of unabridged
communicative liberty.

When, for example, the Federal
Communications Commission prohib-
its, during specified hours, the reading
of the unedited version of Allen Gins-
berg’s poem How! on the radio, or bans
the broadcast of the uncensored Sopra-
nos on television, it is surely “abridg-
ing” our freedom of expression, even if
our Supreme Court mistakenly declares
otherwise.'” So, too, when Congress
restricts campaign contributions by
permitting citizens and corporations
to give some money but not the full
amount they desire to give to a candi-
date or cause to show their support.

And when the National Park Service
allows some people to assemble at the
inaugural parade but not others, and
does so because of the content of their
messages, it abridges the First Amend-
ment by depriving them and us of a
full array of viewpoints. In this sense,
“viewpoint discrimination” is necessar-
ily linked to “abridging.”

Of course, there is more to the
meaning of “abridging” — that trigger
word in the First Amendment — than
what I have sketched out here. Our us-

age of the term has developed in wide-
ranging ways over the centuries. And it
must be noted that the word “abridged”
is found in the 14th (equal protection,
privilege and immunities, due process),
15th (race and voting), 19th (women’s
suffrage), 24th (poll taxes), and the
26th (18-year-old vote) amendments
to our Constitution. So “abridging” or
“abridged” has multiple meanings both
under the First Amendment and under
other amendments.

Still, we should remember that Madi-
sonian idea that equated abridging with
government attempts to “cut short” the
many messages of “We the People.”
Half-truths,
records, redacted judicial documents,

condensed government

abridged literary works, and word-sani-
tized TV programming are all antitheti-
cal to a vibrant First Amendment. They
trade government-ordered brevity for
the fullness of freedom.

A Few Concluding Thoughts

To be sure, there is more in the text
of the First Amendment that merits
careful attention. For example, what is
speech?™® And who exactly is the press?'
Does “no law” really mean, as Jus-
tice Hugo Black contended, no law??°
Moreover, how does all of this textual
concern play out when it comes to ap-
plying the First Amendment to the
states??!

While those are matters necessar-
ily left to another interpretive day, it
should suffice for now to conclude with
this: The first word of freedom can,
even in these days of doubt, be the final
word in terminating tyranny. ¢

Portions of this article previously ap-
peaved on the First Amendment Center’s
website.
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YT in Second Amendment Law

Recent

Supreme Court
decisions have
given new life to
the right of citizens
to keep and

bear arms.

It is no exaggeration to say that in the past four years Second Amendment

jurisprudence has been radically transformed. In all of our constitutional

history, no provision of the Bill of Rights has undergone such a rapid and

profound revolution in its interpretation.

ccisions by the lower federal

courts over the past fifty years had

nearly killed off any enforceable

right to keep and bear arms under
the federal Constitution. But reports of
the death of that right were premature.
Two decisions by the United States Su-
preme Court — District of Columbia v.
Heller' in 2008 and McDonald v. City
of Chicago? in 2010 — have restored it to
vibrant life.

Until recently, Supreme Court prec-
edent on the right to keep and bear arms
was sketchy. Several decisions by the
Supreme Court in the late nineteenth
century discussed the Second Amend-
ment, most notably United States v.
Cruikshank and Presser v. Illinois.?
Those cases affirmed the then prevailing
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rule that the Second Amendment, like
other provisions of the Bill of Rights,
operated only as a limitation on the
federal government, not on the states.

The only substantive Second Amend-
ment decision by the Supreme Court
in the twentieth century was the enig-
matic Miller case decided in 1939.*
That decision held that a federal statute
which banned interstate transport of a
short-barreled shotgun without regis-
tering it and paying a $200 tax, absent
any evidence in the record that the arm
had militia utility, did not violate the
Second Amendment.

The opinion was based on an incom-
plete record, and was rendered without
briefing or oral argument on behalf of
the defendant. The reasoning in Mzller



was obscure, and for decades thereafter
both pro- and anti-Second Amendment
forces cited portions of the opinion as
supporting their respective — and oppo-
site — positions.

Although Miller resolved little, the
Supreme Court remained silent on the
Second Amendment for the rest of the
century, except for passing references in
a few cases.®

During that interval, the lower feder-
al courts relied principally on two doc-
trines to deprive the Second Amend-
ment of any meaningful effect. First,
following the Supreme Court’s pro-
nouncements in Cruskshank and Press-
er, many courts continued to hold that
state laws restricting the possession,
carry, or use of firearms could not be
challenged under the Second Amend-
ment.® During the mid-twentieth cen-
tury, the modern process of “selective
incorporation,” which applied the First
Amendment, the Fourth Amendment,
and most other provisions of the Bill of
Rights to the states, had vastly altered
the constitutional landscape. Never-
theless, without action by the Supreme
Court, many federal courts declined to
“incorporate” the Second Amendment
to apply against the states.

The second doctrine used to nul-
lifty the force of the Second Amend-
ment was the “collective right” theory.
The Second Amendment provides: “A
well regulated Militia, being necessary
to the security of a free State, the right
of the people to keep and bear Arms,
shall not be infringed.” The “collec-
tive right” theory seized on the prefa-
tory “militia” language to insist that the
Second Amendment was a right held by
the people collectively, .., by the states,
and was limited to protection of militia-
related activities. The ostensible corol-
lary was that citizens had no individual
right enforceable in the courts to keep
and bear arms for non-militia purposes.”

In the recent Heller and McDonald
decisions, both of these doctrines were
blown out of the water by the Supreme

D.C. law imposed
a complete ban
on civilian possession
of handguns,
other than a few
that were
grandfathered.

Court. In Heller, the Court held that
the second part of the Second Amend-
ment — stating that “the right of the
people to keep and bear Arms, shall not
be infringed” — is the operative clause.
The case was brought by a resident of
Washington, D.C., who wished to pos-
sess a handgun for self-protection at
home. At that time, D.C. law imposed
a complete ban on civilian possession of
handguns, other than a few that were
grandfathered, and all firearms had to
be stored in an inoperable condition.
Heller dismantled the
right” theory, held that an individual
has a constitutional right to possess a

“collective

handgun in the home for purposes of
self-defense, and struck down the re-
quirement that the gun be stored in an
inoperable condition. The Court did
not make findings regarding the extent
of the right outside the home because
that issue was not presented by the case.
Regarding the types of weapons pro-
tected by the Second Amendment, the
Court noted that the right extends to
arms “typically possessed by law abid-
ing citizens for lawful purposes,” in-
cluding handguns.?

Significantly, the Court declined to
employ any sort of “interest-balancing”
test to determine the law’s constitution-

ality, as Justice Breyer had advocated in
his dissent. Justice Scalia’s opinion for
the 5-4 majority noted that the right to
keep and bear arms cannot be balanced
away:

The very enumeration of the right

takes out of the hands of government

— even the Third Branch of Govern-

ment — the power to decide on a case-

by-case basis whether the right is 7e-
ally worth insisting upon. A consti-
tutional guarantee subject to future
judges’ assessments of its usefulness
is no constitutional guarantee at all.?

Whether the Second Amendment is
“outmoded” in light of changing soci-
etal conditions might be debatable, the
Court noted. But it affirmed that one
thing is not debatable: “it is not the role
of this Court to pronounce the Second
Amendment extinct.”!

The District of Columbia is a federal
enclave, not a state. So, the question
that was immediately presented in Hell-
er’s wake was whether this individual,
enforceable right to keep and bear arms
applies only to restrictions imposed by
federal law, or to state and local firearms
laws as well. It did not take long to find
out.

Like the District of Columbia, the
City of Chicago had an almost complete
ban on handguns. Chicago’s ordinance
was challenged immediately after Hell-
er. In McDonald v. City of Chicago, the
only question presented to the Supreme
Court was whether the Second Amend-
ment applies to the states by incorpora-
tion through the Fourteenth Amend-
ment. In 2010, the Supreme Court held
that it does, thus opening up state and
local laws to Second Amendment chal-
lenges.!

The Supreme Court has now elevat-
ed a constitutional protection that was
nearly moribund to a vital right on a
par with other provisions of the Bill of
Rights. When some respondents in the
McDonald case suggested “that the Sec-
ond Amendment should be singled out
for special — and specially unfavorable —
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treatment,” the Court replied succinct-
ly: “We reject that suggestion.”!?

Although strongly affirming the
existence of the right, and clarifying
some aspects of its applicability, Heller
and McDonald have left open many is-
sues for later decision. Lower courts are
grappling with those issues now, but it
will be years before they are resolved.

A fundamental, unresolved ques-
tion is the level of constitutional scru-
tiny — eg., strict scrutiny, intermediate
scrutiny, or rational basis review — to
be applied to restrictions on the right
to arms. Heller rejected rational basis
review'® and, as noted, also rejected
Justice Breyer’s proposed “interest bal-
ancing” method, which is equivalent
to intermediate scrutiny.'* It suggested
that D.Cs law infringed so deeply on
the core Second Amendment right that
it should be struck down categorically,
observing that, “Under any of the stan-
dards of scrutiny that we have applied
to enumerated constitutional rights,”
D.C’s ban on handguns in the home
“would fail constitutional muster.”!®

The McDonald opinion described
the right to keep and bear arms as “fun-
damental” so many times that it is dif-
ficult to count them. Under traditional
analyses, that would mean that any di-
rect infringements on Second Amend-
ment rights should be subject to “strict
scrutiny.”®

Since Heller, however, several federal
Courts of Appeals have applied only in-
termediate scrutiny in Second Amend-
An

contrast is provided by a recent Third

ment challenges."” instructive
Circuit case and an even more recent
Seventh Circuit case.

In United States v. Marzzarvelln,'
the defendant was convicted of pos-
sessing a handgun with a serial number
that had been obliterated in violation of
18 U.S.C. § 922(k). The Third Circuit
could not conclude that “possession of
unmarked firearms in the home is ex-
cluded from the right to bear arms”
and, accordingly, addressed the level of

The McDonald opinion
described the right
to keep and bear arms
as “fundamental”
SO many times
that it is difficult to
count them.

constitutional scrutiny to be applied."

The Court observed that “unmarked
fircarms are functionally no different
from marked firearms.”?* So, unlike
D.C’s handgun ban in Heller, § 922(k)
“leaves a person free to possess any oth-
erwise lawful firearm he chooses — so
long as it bears its original serial num-
ber.”?! Because “§ 922(k) was neither
designed to nor has the effect of pro-
hibiting the possession of any class of
fircarm,” the Court believed that the
proper standard was intermediate scru-
tiny.??

In Ezell v. City of Chicago,” by con-
trast, the Seventh Circuit applied a
more exacting standard of review, akin
to strict scrutiny, in a follow-up chal-
lenge to Chicago’s firearms ordinances.
Four days after McDonald was decided,
Chicago enacted a new ordinance that
did not ban all possession of handguns,
but made firearms ownership difficult,
expensive, and legally perilous. Among
numerous other requirements and re-
strictions, the new ordinance required
training at a gun range in order to pos-
sess a firearm. At the same time, it pro-
hibited all gun ranges within the city.

After observing that broad firearms
prohibitions are probably categorically
unconstitutional, the Seventh Circuit
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stated that “ a severe burden on the core
Second Amendment right of armed
self-defense will require an extremely
strong public-interest justification and
a close fit between the government’s
means and its end.”** Chicago’s range
ban “prohibits the ‘law-abiding, respon-
sible citizens’ of Chicago from engag-
ing in target practice in the controlled
environment of a firing range.””® The
Court described this as “a serious en-
croachment on the right to maintain
proficiency in firearm use, an important
corollary to the meaningful exercise of
the core right to possess firearms for
self-defense.”?¢

Accordingly, the Seventh Circuit
directed that the ban on ranges be
enjoined, along with several other or-
dinance provisions that effectively pre-
vented the right to possess and discharge
firearms outside the home for purposes
of maintaining proficiency and satisfy-
ing the range training requirement.

A passage in Heller that was no
doubt designed to soothe potential crit-
ics of that decision has instead led to sig-
nificant uncertainties. Heller oftered the
reassuring comment that:

nothing in our opinion should be
taken to cast doubt on longstand-
ing prohibitions on the possession of
firearms by felons and the mentally
ill, or laws forbidding the carrying
of firearms in sensitive places such as
schools and government buildings,
or laws imposing conditions and
qualifications on the commercial sale
of arms.?”

The Court remarked in a footnote
that such prohibitions were “presump-
tively lawful.”28

There has been a tendency by some
courts to analogize very dissimilar facts
to the “presumptively lawful” prohibi-
tions described in Heller, thus greatly
expanding the scope of those prohibi-
tions. Unsurprisingly, lower courts since
Heller, including the Third Circuit,
have upheld laws banning possession of
firearms by felons.? But does that mean



that individuals can be stripped of their
Second Amendment rights because they
have committed a simple misdemeanor?
Some courts, reasoning by analogy,
think s0.*® Is a private driveway analo-
gous to “sensitive places such as schools
and government buildings?” At least
one court believes it is and that carrying
a firearm can accordingly be banned in
the driveway of a private home.3!

And what does “presumptively law-
ful” mean? Does it mean that conduct
subject to such prohibitions is outside
the scope of the Second Amendment al-
together? That there is a rebuttable pre-
sumption of constitutionality? Or does
it simply mean that the Supreme Court
was predicting that such provisions may
be upheld after appropriate constitu-
tional scrutiny?

Another area of major uncertainty is
the scope of the right. Does the right
to bear arms extend outside the home?
To “bear arms” means to “carry” them.
The plain meaning of the language
of the Second Amendment thus pro-
tects a right to carry arms outside the
home. Nevertheless, quite a few lower
court decisions have limited Heller to
its facts and have refused to recognize
any Second Amendment right to bear
arms outside the four walls of a person’s
dwelling.?> Some courts have specifi-
cally stated that they will not recognize
such a right absent Supreme Court di-
rection to do so.

Notably, the Third Circuit has hint-
ed in dictum that the Second Amend-
ment “must” protect other rights which
can only be exercised outside the home,
such as hunting, and bearing arms “as
a bulwark against potential government
oppression.”*?

Requirements to register firearms,
and the prerequisites for registration,
may also receive a fresh look in some
jurisdictions. After Heller was decided,
D.C. amended its laws to impose more
stringent registration requirements on
all firearms. These were challenged in a
follow up lawsuit dubbed Heller I1. The

Requirements to
register firearms,
and the prerequisites
for registration,
may receive d
fresh look in some
jurisdictions.

D.C. Circuit upheld some of the provi-
sions, but remanded the case for consid-
eration of the constitutionality of other
provisions.

The Court upheld the basic require-
ment that handguns be registered, but
found that provisions relating to reg-
istration of long guns were “novel,”
not “longstanding,” and needed to be
examined as to their constitutional-
ity.*® The D.C. Circuit also found that
certain registration provisions that ap-
plied both to handguns and long guns
were “novel,” such as the requirement
that applicants demonstrate knowledge
of D.C. gun laws, a vision test, train-
ing requirements, a ban on registering
more than one pistol every 30 days, a
three-year registration renewal require-
ment, ballistic tests on pistols, and other
provisions.?¢ It therefore remanded for
further proceedings on those require-
ments as well.

The interplay between the Second
Amendment and state constitutional
provisions protecting the right to keep
and bear arms will likely be the subject
of future jurisprudence. State constitu-
tions can certainly provide greater pro-
tection for that right than exists under
federal constitutional law. Delaware has
a unique history in this regard.

The Delaware constitutional con-
vention in 1791 considered three pro-
posals to include a written guarantee
of the right to keep and bear arms in
Delaware’s revised constitution. A select
committee reported a detailed declara-
tion of rights which included the fol-
lowing guarantee, taken directly from
the Pennsylvania Declaration of Rights:
“The right of the citizens to bear arms
in defence of themselves, and the state,
shall not be questioned.”?”

However, during the Revolution,
Whigs had been disarmed by Tories,
and Tories in turn disarmed by Whigs
(convention member Richard Bassett,
a Tory, had himself been disarmed).®
There were also allegations that two
other members had encouraged their
followers to carry guns at the Sussex
County election in 1787.%

Thus, although there was little dis-
agreement about confirming an indi-
vidual right to bear arms in self-defense,
there was considerable uneasiness on
the part of convention members about
groups of armed men who might pur-
port to act “in defense of the state” (such
as during elections). Despite several at-
tempts, the convention therefore could
not agree on the language to be used to
define the right, and the amended con-
stitution was adopted in 1792 without
inclusion of a specific guarantee.*

In 1986 and 1987, both houses of
the legislature passed an amendment to
the Bill of Rights by a two-thirds ma-
jority, thereby adding an express right
to keep and bear arms to the Delaware
Constitution. It reads: “A person has
the right to keep and bear arms for the
defense of self, family, home and state,
and for hunting and recreational use.”*!

This is among the broader formula-
tions of the right that appear in state
constitutions, and in particular it clearly
does not limit exercise of the right to
the home, as some courts suggest about
the Second Amendment. Should future
case law limit the federal right under the
Second Amendment, it is possible that
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citizens of Delaware could have a stron-
ger right to be armed than residents of
many other states.

If anything is certain about the rap-
idly developing subject of the federal
and state rights to keep and bear arms,
it is that uncertainty will persist. Second
Amendment jurisprudence promises to
continue to be one of the most dynamic
areas of constitutional law for years to
come. ¢
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Article | of the [ [2c17% [

In many cases,

our State constitution
may provide more
rights and protections
than the

U.S. Constitution.

libert

In a 1977 article addressing the importance of state courts to the protec-

tion of fundamental rights, Justice William Brennan observed:

Over the past two decades, decisions of the Supreme Court of the United

States have rveturned to the fundamental promises wrought by the blood of

those who fought our War between the States, promises which were thereaf-

ter embodied in our fourteenth amendment — that the citizens of all our

states ave also and no less citizens of our United States, that this birthright

guarantees our fedeval constitutional liberties against encroachment by

governmental action at any level of our federal system, and that each of us

is entitled to due process of law and the equal protection of the laws from

our state governments no less than from our national one.!

¢ could not say that today. With
limited exceptions,> the United
States Supreme Court has backed
away from the role Justice Bren-
nan lauded because of a change in per-
sonnel.® Thus, for Delaware, it remains
for judicial application of the Delaware
Constitution to carry that burden. His-
tory shows it can.
Days before adopting Delaware’s
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first constitution in 1776, convention
delegates adopted the Declaration of
Rights and Fundamental Rules of the
Delaware State, which guaranteed
Delawareans many of the basic liberties
they enjoy today: freedom of religion;
enjoyment of life, liberty, and property;
freedom of the press; free elections; a
remedy at law for every injury in goods,

lands or person; trial by jury of facts



where they arise; freedom from search
or seizure without a warrant under
oath naming or describing the place or
person to be searched; and procedural
rights in criminal prosecutions, in-
cluding the right to counsel, the right
against self-incrimination, the right to
confront accusers and witnesses and to
examine evidence, the right to a speedy
trial by an impartial jury, conviction
only by a unanimous jury, freedom
from excessive bail, fines, and cruel and
unusual punishment.*

New state constitutions were adopt-
ed in 1792, 1831 and 1897. Article I
of each of those constitutions preserved
and expanded these common law rights
and added others, ¢.4., elections shall be
free and equal; the right of assembly; no
criminal proceedings by information;
no double jeopardy; no suspension of
the writ of habeas corpus; guarantee of
bail for most prisoners; and consider-
ation of the health of prisoners in the
construction of jails.®

When the present state constitution
was adopted in 1897, the convention
delegates understood that if a funda-
mental right were omitted from the
Delaware Constitution, Delawareans
would, in most cases, lose that protec-
tion from state action.® Accordingly,
they provided protections against state
government power that stand indepen-
dent from federal court decisions.

Given the system of dual sovereignty
established by the United States Con-
stitution and the right of state courts
to apply their constitutions as they see
fit,” scholars have noted that turning to
state constitutions for the protection of
fundamental rights offers something
for both liberals and conservatives: it
is a way to continue the expansion of
constitutional rights, while at the same
time providing the triumph of federal-
ism.?

“It is undisputed ... that the Dela-
ware Constitution may provide broad-

er protections than the United States

Scholars have noted
that turning fo state
constitutions for
the protection of
fundamental rights
offers something
for both liberals and
conservatives.

79 and Delawareans “en-

Constitution,
joy more rights, more constitutional
protections, than the Federal Consti-
tution extends to them.”’® The Dela-
ware Supreme Court has the free and
unfettered right to interpret and apply
Article I of the Delaware Constitution
without deference to federal court de-
cisions.'! It has established criteria for
determining whether a provision of the
Delaware Constitution is broader than
its federal counterpart,'> and has re-
peatedly recognized ways in which the
Delaware Constitution provides greater
protection of individual liberty than
the Bill of Rights.

Examples of Delaware’s greater
constitutional protection of individual
liberty pervade the criminal law. For
example, in Hammond v. State,® the
Delaware Supreme Court declined to
follow a U.S. Supreme Court ruling
that there can be no due process viola-
tion for failure to preserve evidence that
lacks apparent exculpatory value, unless
the police act in bad faith.'* It ruled in-
stead that under Del. Const. Art. I, §
7, “fundamental fairness, as an element

?15 requires consideration

of due process
of the entire record whenever police

have failed to preserve evidence that

counld have been favorable to the defen-
dant. Police conduct is only one of the
relevant facts.'¢

has
nized that Art. I, § 6 provides broader

Delaware repeatedly recog-
search and seizure protections than the
Fourth Amendment.!” In fact, even the
term “seizure” has a broader meaning
under Art. I, § 6. A “seizure” occurs
for Fourth Amendment purposes only
after the state has applied physical force
or the suspect submits to the state’s as-
sertion of authority, but it occurs for
Art. I, § 6 purposes when a reasonable
person would believe he or she is not
free to ignore police presence.

Post-seizure actions of a suspect
may not be used to justify the seizure.
Thus, where police did not have prob-
able cause to stop a suspect, Art. I, § 6
prevented the admission of contraband
he discarded while running away, al-
though it would not have been exclud-
ed under the Fourth Amendment.'

In a recent case, State v. Holden,
Superior Court found Art. I, § 6 to be
more protective than three of the four
pertinent Court of Appeals decisions
had found the Fourth Amendment to
be. In Holden, the Superior Court ruled
that, absent exigent -circumstances,
Art. 1, § 6 requires authorities to obtain
a warrant before attaching a GPS trans-
mitter to a private automobile for long-
term surveillance.”

An appeal in Holden was dismissed
after the U.S. Supreme Court mooted
the Delaware issue by affirming the one
Court of Appeals decision that had re-
quired a warrant.?°

The Delaware Constitution gives
criminal defendants rights to a twelve-
member jury and conviction only by a
unanimous verdict.?! The U.S. Consti-
tution does not, although it requires
unanimity for conviction by a six-mem-

ber jury.?
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Requirements for a knowing waiver
of counsel are more stringent under the
Delaware Constitution. Where police
obtain a statement by interrogating
a suspect who has received Miranda
warnings, but has not been told his at-
torney has contacted the police in an ef-
fort to reach him, Moran v. Burbine,?
held that the Fifth Amendment right to
counsel did not prevent use of the state-
ment at trial.>* In contrast, the Dela-
ware Supreme Court ruled in Bryan ».
State that the Art. I, § 7 right to coun-
sel would bar its use.?®

The Fifth and Fourteenth Amend-
ment guarantees of due process of law
find their analogues in Del. Const. Art.
I, §§ 7, 9, which require application of
the “law of the land” to criminal pros-
ecutions and actions for civil redress.
Numerous Delaware Supreme Court
decisions state that “due process” and
“the law of the land” “have substantially
the same meaning.”?°

However, Bryan, like Hammond
p. State, indicates that, at least in the
criminal rights context, Delaware due
process protection may be stronger. Its
opinion finding a greater right to coun-
sel under Delaware law characterized
the “denial of the assistance of counsel
[a]s a violation of the due process of law
guaranteed by” Art. 1, § 7.

While most decisions recognizing
Delaware’s  stronger constitutional
protections are in criminal cases,?” no
doctrine prevents recognition under
the Delaware Constitution of broad-
er rights of free speech and religious
freedom than have been found under
the First Amendment. Recognition
of broader protection would be con-
sistent with Delaware’s constitutional
history.

In the case of free speech rights, it
is mandated by that history. Prior to a
2003 amendment, Article I, § 5 of the
Delaware Constitution did not explic-
itly address free speech rights.?® Dela-

wareans had all of the free speech rights

An individual right
provided by the federal
constitution that
is absent from the
Delaware Constitution
is the right to equal
protection.

provided by the First Amendment,
through the Fourteenth Amendment
incorporation,® and an Opinion of the
Justices stated “it is probable that the
free press provision of the Delaware
Constitution Art. 1, § 5, has the same
scope as the First Amendment.”3°
Notwithstanding that protection
of free speech, the General Assembly,
presumed to know of existing statutes
when it enacts a new statute on the same
subject matter,® amended Article I, § 5
to add references to free speech and rec-
ognition of the “invaluable rights” of
“free communication of thoughts and
opinions.”? This additional language
would have no effect if it did not pro-
vide protection for free speech beyond
that provided by the First Amendment.
Under basic
principles, it must be given effect.3?
The text of the Delaware Constitu-

statutory construc tion

tion also supports greater protection
for religious freedom. While the First
Amendment simply states, “Congress
shall make no law respecting an estab-
lishment of religion ...,” the drafters
of Del. Const. Art. I, § 1 took care to
provide that “no person shall or ought
to be compelled to attend any religious

worship.”3* Would religious observance
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— prayer — at a governmental meeting
violate Art. I, § 1 even if it did not vio-
late the Establishment Clause? The is-
sue is open, particularly where public
officials conduct prayer in the context
of proceedings involving a significant
public interest.

An individual right provided by the
federal constitution that is absent from
the Delaware Constitution is the right
to equal protection. Unlike a majority
of states, Delaware has no explicit equal
protection clause in its constitution.3
Like every state, it has an equal accom-
modations statute, and that statute pro-
hibits state agencies from discriminat-
ing in the provision of service on the
basis of race, age, marital status, creed,
color, sex, disability, sexual orientation
or national origin.3

But the statute supplies no private
right of action, and victims seeking
redress under state law may only file
complaints before the Human Rela-
tions Commission.?” Review of appel-
late decisions shows that two-thirds of
Commission decisions for claimants
have been reversed.?® The limited statu-
tory right is a poor substitute for a con-
stitutional right that may be enforced
in court.

Fulfillment of the “birthright guar-
antees” recognized by Justice Bren-
nan is essential to continued liberty,
especially in these difficult times.
Now, more than ever, “[i]t is the duty
of courts to be watchful for the con-
stitutional rights of the citizen, and
against any stealthy encroachments
thereon.”?’

Cynics may cite the hoary com-
ment that “no matther whether th’
constitution follows th’ flag or not,
th> supreme coort follows th’ iliction
returns [sic],”*® but thanks to Dela-
ware’s nonpartisan selection process for
judges*! that is not a Delaware prob-
lem, and Delaware courts are free to
carry out that injunction to the best of
their ability. @
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Raymond P. Pepe

Federalism,
liberty and

g0 3 The Patien ofe
and Affordable Gar

The hotly contested
healthcare reform law
raises perennial issues
on the prerogatives of
Congress, the States
and individuals in our
federal system.

-

There is nothing more basic to the Constitution and the Bill of Rights than

the elusive concept of liberty. When the Constitution was adopted, lib-

erty was principally conceived as freedom from government power, and the

States that ratified the Constitution were concerned that the newly-created

central government might pose a threat to both the sovereignty of those

States and the freedom of their citizens. Consequently, the Constitution

reserved to the States all powers not delegated to the Federal Government,

denied to the States, or necessary and proper for the exercise of enumerated

responsibilities of the Federal Government.!

ore than 100 years later, dur-
ing the Progressive Era and the
subsequent New Deal, Theo-
dore Roosevelt and his distant
cousin Franklin Roosevelt envisioned
action by the Federal Government less
as a threat to liberty and more as a tool
to promote new liberties for individu-
als by restraining the power of private
wealth and promoting economic secu-
rity.? Today, our nation lives with both

of those legacies, unable to decide
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which to emphasize and unwilling to
lose ecither.

The uncasy bedfellows of State’s
rights, individual liberty and progres-
sive government wrestle with one an-
other under the constitutional umbrel-
la of federalism. Within that context,
two legal issues often arise: what are the
powers of the Federal Government and,
when the Federal Government does act
within its proper scope, to what extent
has it pre-empted the States?



These issues are often seen as a bat-
tle over sovereignty between the Fed-
eral Government and the States. But
there are liberty interests at stake in
the answers to both of these questions.
The reservation of powers to the States
was intended by the framers of the
Constitution to protect “fundamental
liberties,” prevent an “excessive accu-
mulation of power in one branch,” and
“reduce the risk of tyranny and abuse

from either front.”?

The most current and prominent is-
sue of federal power concerns the con-
stitutional challenges to the Patient
Protection and Affordable Care Act
passed by Congress in 2010. One of
the challenges is that the “private man-
date” in that Act is beyond the power
of Congress to regulate commerce. In
essence, the mandate requires most
persons to obtain health insurance or
pay a penalty or tax (the characteriza-

tion of the payment being disputed).

Here there is a palpable collision
between the classic “progressive” ob-
jective of providing affordable health
care to all and the classic “libertarian”
objective of precluding government
from mandating private decisions.*
Pending before the United States Su-
preme Court is an appeal from the
Eleventh Circuit’s decision holding
that the individual mandate contained
within that Act exceeds the power of
the Federal Government to regulate

commerce.?

Beyond this high-profile constitu-
tional battle, there is the less promi-
nent but no less important issue of
federal preemption. Even when acting
within its proper sphere, Congress may
leave to the States significant latitude
also to act within the same area. The
sharing of responsibilities between the
Federal Government and the States
promotes other values important to
liberty. Those include tolerating the

diversity of cultures among the States

Can the Federal
Government compel
every person to
purchase health
insurance from
private insurance
companies?

and providing opportunities for exper-
imentation — both of which are often
the end products of liberty.®

The Patient Protection and
Affordable Care Act

The
challenge to the Patient Protection
and Affordable Care Act is almost in-

tuitive: can the Federal Government

basis for the constitutional

compel every person to purchase health

insurance from private insurance
companies? If so, is there any limit to
the products or services the Federal
Government may compel us to pur-

chase?

These two questions go to the core
of the Eleventh Circuit’s conclusion
that the Act exceeds the power of the
Federal Government under the Com-
merce Clause. Two other circuits — the
D.C. Circuit” and the Sixth Circuit® —
have concluded that the Constitution
does allow this mandate, and the Su-
preme Court has accepted an appeal of

the Eleventh Circuit’s opinion.

Briefing on that appeal will be com-
pleted in early March, a three-day,
five-and-one-half-hour oral argument
is scheduled in late March and a de-
cision is expected by the end of June,
2012.

The fundamental difference be-
tween the Circuits does not turn upon
any disagreement over the scope of
the commerce power as articulated
by the Supreme Court for more than
50 years. Rather, the difference seems
to turn upon whether this admittedly
unique use of federal power trans-
gresses a limitation to the commerce
power inherent in federalism’s concern

about liberty.

This is a limitation on the com-
merce power never before articulated
— perhaps because that power has
never before been used in this manner.
And this new limitation — as articu-
lated by the Eleventh Circuit — ap-
plies to the Federal Government but
not the States. Thus, Massachusetts
may compel its citizens to purchase
health insurance, but the Federal Gov-

ernment may not do likewise.

The Eleventh Circuit and other
Circuits agree that Congress has the
power to regulate and has regulated
both the market for health insurance
and the market for health care.” The
Circuits further agree that Congress
may regulate purely intrastate eco-
nomic conduct by individuals if that
conduct — when aggregated — may
rationally be perceived by Congress as

affecting interstate commerce.!”

It is further agreed that “Congress
can regulate purely intrastate activ-
ity that is not itself ‘commercial’...
if it concludes that failure to regulate
that class of [noncommercial] activity
would undercut the regulation of the
interstate market.”!! And the Circuits
also seem to agree that the distinction
between action and inaction — which
the plaintiffs in each case assert as the
boundary line for Congress’s power
over commerce — is not a persuasive
or workable distinction by itself.!?

The Circuits also decline to classify
the decision not to purchase health

insurance as “noneconomic activity”
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— another distinction pressed by the
plaintiffs.!

Although the Eleventh Circuit ar-
gues that the mandate in the Act is
overbroad, it does not hold that it was
irrational for Congress to conclude
that an individual’s decision to forego
health insurance could have substan-
tial effects on the interstate markets
for health insurance and health care.
The mandate is intended to prevent
the uninsured from shifting the cost of
their care to persons with insurance or
health care providers, thereby increas-
ing the cost of both health care and
health insurance for others.

Although the Eleventh Circuit ar-
gues that the cost-shifting may not be
as substantial as Congress perceived,
there is no dispute it occurs.'* In ad-
dition, the Eleventh Circuit affirma-
tively states that another objective of
the Act is to compel the healthy and
the young — who might otherwise not
purchase insurance — to purchase in-
surance to contribute to the care of the
less healthy and older."

The Eleventh Circuit concludes:
“Thus, even assuming that decisions
not to buy insurance substantinlly affect
interstate commerce, that fact alone
hardly renders them a suitable subject

for regulation.”!®

What then ultimately renders the
mandate an unsuitable subject for reg-
ulation? It is the degree of intrusion on
liberty. What drives the Eleventh Cir-
cuit to differ with the other Circuits
is not some basic difference over the
scope of the commerce power as tradi-
tionally articulated or some difference
in assessing the impact of the mandate

on interstate commerce.

Rather, it is a concern for liberty,
and the Eleventh Circuit says as much.
It begins its analysis with the “first
principle” that the limitation on Con-
gress’s power “was adopted by the

Framers to ensure protection of our

The mandate is
infended to prevent
the uninsured
from shifting the cost
of their care to
persons with
insurance or health
care providers.

fundamental liberties.”!” The Court

states:

...We must look not only to the ac-
tion itself but also its implications
for our constitutional structure...
While these structural limitations
are often discussed in terms of fed-
eralism, their ultimate goal is the

protection of individual liberty.'8

The emphasis on the liberty inter-
est also is evident when the Eleventh
Circuit confronts the most expansive
precedent on the scope of the com-
merce power — the decision in Wick-
ard v. Filburn.”® The distinction the
Eleventh Circuit draws between Wick-
ard and the present case turns upon
the degree the regulation intrudes
upon individual liberty, not any dis-
tinction between effects on commerce

or the nature of the commerce.

In Wickard, the Supreme Court
held that Congress’s wheat production
quotas were constitutional as applied
to a plaintiff farmer’s home-grown
and home-consumed wheat. Roscoe
Filburn wanted to grow wheat to feed
his family in excess of the acreage per-
mitted to him under the Agricultural
Adjustment Act of 1938.
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Despite the fact that Filburn’s con-
duct was solely intrastate in nature and
his conduct alone would not have any
significant effect on interstate com-
merce, the Supreme Court concluded
Congress had the power under the
Commerce Clause to prohibit him from

growing wheat for his family to eat.

And the intended effect of this pro-
hibition was to force him to purchase
wheat in the market, thereby support-
ing the price of wheat in a period of
deflation.

The
that the holding in Wickard does not

Eleventh Circuit concludes

justify the individual mandate in the
Act. The Court explains that the rea-
son this prohibition on growing wheat
was constitutional — and the mandate
to purchase insurance is zot — has to
do with the extent of the intrusion on
the liberty of the individual.

According to the Eleventh Circuit,
Mr. Filburn was not compelled to pur-
chase wheat for his family in the mar-
ket. He had other alternatives available
to him. “The wheat-acreage regulation
imposed by Congress...was a limita-
tion — not a mandate — and left Fil-
burn with a choice. The Act’s economic
mandate to purchase insurance, on the
contrary, leaves no choice and is more

far-reaching.”?’

In short, it is not a difference in the
effect upon commerce or the nature of
the commerce that distinguishes Wick-
ard from the mandate in the Act; it is
the degree of intrusion on individual
liberty. The Eleventh Circuit states:

Although this distinction appears, at
first blush, to implicate liberty con-
cerns not at issue on appeal, in truth
it strikes at the heart of whether
Congress has acted within its enu-
merated power. Individuals subject-
ed to this economic mandate have
not made a voluntary choice to enter
the stream of commerce, but instead
are having that choice imposed upon



them by the federal government.?!

The D.C. Circuit expressly address-
es and rejects this argument:

Appellants’ view that an individual
cannot be subject to Commerce
Clause regulation absent voluntary,
affirmative acts that enter him or
her into, or affect, the interstate
market expresses a concern for indi-
vidual liberty that seems more red-
olent of Due Process Clause argu-
ments. But it has no foundation in
the Commerce Clause. The shift to
the “substantial effects” doctrine in
the early twentieth century recog-
nized the reality that national eco-
nomic problems are often the result
of millions of individuals engag-
ing in behavior that, in isolation,
is seemingly unrelated to interstate

commerce.

* * * *

That a direct requirement for most

Americans to purchase any product

or service seems an intrusive exercise

of legislative power surely explains
why Congress has not used this au-
thority before — but that seems to
us a political judgment rather than
a recognition of constitutional limi-
tations. It certainly is an encroach-
ment on individual liberty, but it is
no more so than a command that
restaurants or hotels are obliged
to serve all customers regardless of
race, that gravely ill individuals can-
not use a substance their doctors
described as the only effective pal-
liative for excruciating pain, or that

a farmer cannot grow enough wheat

to support his own family.?

The liberty constraint that the Elev-
enth Circuit finds in the Commerce
Clause makes new law, but it serves as
the only reasoned basis for the differ-
ence in its decision and those of the
other Circuits (or prior precedent). In
dissent, Judge Marcus of the Eleventh

Circuit argues that the Act’s intrusion

Perhaps the
Eleventh Circuit has
established a new
foundation
for individual liberty,
embedded
in the structure of
federalism.

on individual decision-making
would survive scrutiny under sub-
stantive due process analysis, unless
the Supreme Court were to revive the
Lochner line of cases, which was used
to invalidate much of the Progressive
Era and New Deal legislation as in-

truding upon economic liberty.??

Thus, according to the dissent, the
protection accorded to liberty under
the Due Process Clause of the 14th
Amendment would not prevent the
States from mandating the purchase of
health insurance — as Massachusetts
has done — but the liberty constraint
the Eleventh Circuit majority imposes
under the Commerce Clause does in-
hibit the Federal Government from
intruding on the same individual eco-

nomic decisions.

Yet if federalism is founded on a
concern for liberty from Federal intru-
sion, as distinct from intrusion by the
States, then perhaps the Eleventh Cir-
cuit has established a new foundation
for individual liberty, embedded in the
structure of federalism. Ultimately,
the United States Supreme Court must
address this issue if it is to affirm the

Eleventh Circuit.?*

Preemption and a Cooperative
Federalism

Even if the Supreme Court dis-
agrees with the Eleventh Circuit and
holds that the Patient Protection and
Affordable Care Act does not uncon-
stitutionally infringe upon liberty in-
terests, or issues a ruling invalidating
the mandate to purchase health insur-
ance which allows other provisions of
the law to remain in effect, questions
about the relationship between Fed-
eral and State law are likely to remain
and play a prominent role in the imple-

mentation of the Act.

Sprinkled liberally through the Pa-
tient Protection and Affordable Care
Act are numerous provisions which ei-
ther preempt or preserve various State
laws relating to health insurance, or
which allow States flexibility in the
implementation of the Act which may
be difficult to interpret and apply.

Significant issues are also likely to
arise regarding the extent to which
the law impliedly preempts State law
or imposes requirements which suffi-
ciently conflict with State laws so as to
require the preemption.

To the extent the Patient Protection
and Affordable Care Act, and other
Federal laws, fail to provide clear and
explicit rules relating to the relation-
ship between Federal and State law,
substantial costs may be imposed upon
the States, the Federal Government
and the private sector. These costs in-
clude uncertainty about whether and
to what extent State laws are preempt-
ed, which may increase transactional
costs and deter economic activity and
generate expensive and socially un-
productive litigation to determine the
scope and extent of Federal preemp-
tion.

Similarly, the failure to clearly dis-
tinguish between Federal and State
responsibilities may generate disputes

regarding the respective jurisdiction
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of Federal and State courts which may
delay and impede the efficient resolu-
tion of disputes. Disputes about the
extent of Federal authority, and per-
ceptions that an excessive concentra-
tion of power is being vested in the
Federal Government, may also con-
tribute materially to the polarization
of political discourse and may impede
the development of a broad social con-
sensus needed to effectively implement
Federal healthcare legislation and de-
velop solutions to the many problems
which confront our society in many

other areas.

Creating an effective division of
responsibilities between the Federal
Government and the States both with
respect to healthcare legislation and in
other areas poses difficult challenges
because our Constitution does not
create a bipolar system in which States
are prohibited from enacting laws gov-

erning matters subject to Federal law.

Instead, our Constitution has cre-
ated a system of shared responsibilities
and overlapping authority in which
Federal action does not automatically
preempt State law, but only does so
to the extent expressly provided for in
Federal laws and regulations, or to the
extent necessary to avoid inconsisten-
cies between Federal and State law, or
as necessary to achieve the fundamen-
tal objectives of Federal laws or regula-

tions.

In addition, the closely related
scope of the power to regulate inter-
state commerce delegated to the Feder-
al Government and the scope of police
powers reserved to the States makes
substantial areas of overlapping Federal

and State responsibilities inevitable.?

Where Federal and State authority
overlaps substantially, as in the Patient
Protection and Affordable Care Act,
litigation to resolve disputes regarding
the extent of Federal preemption of
State law is inevitable. While the Fed-

Where Federal
and State authority
overlaps substantially,
litigation to resolve
disputes regarding
the extent of Federal
preemption of State
law is inevitable.

eral judiciary plays an important role
in resolving these disputes, the courts
cannot be relied upon to determine
the most efficient and effective manner
in which to balance Federal and State
responsibilities. As unelected officials,
judges cannot and should not exercise
legislative powers or participate in the
administration of governmental pro-
grams, but should limit their role to
the interpretation of Federal law, de-
termining Congressional intent, and
defining the outer limits of Federal

power.

As a result, it is primarily the re-
sponsibility of the political legislative
and regulatory process, through the
interaction between the Federal Gov-
ernment and the States, to create and
preserve an effective balance of Fed-
eral and State roles.?® Unfortunately,
far too often Federal action is taken
without due regard to its impact upon
State law and without a careful and de-
liberate allocation of Federal and State

responsibilities.

There is a broad and bi-partisan
consensus that improved efforts are
needed to create a more effective sys-
tem of cooperative federalism. Both

Presidents Reagan and Clinton issued
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executive orders intended to improve
the balance of Federal and State re-
sponsibilities by directing federal
agencies to respect the role of State
governments and avoid the preemp-
tion of State law whenever possible and
to consult with and coordinate their

actions with State officials.?”

Shortly after his inauguration, Presi-
dent Obama also issued a Presidential
Memorandum embracing the objec-
tives of the Reagan and Clinton ex-
ecutive orders which directed federal
agencies to review and re-evaluate the
preemptive impact of all federal regula-

tions issued within the last 10 years.®

Pursuant to the Presidential Mem-
orandum, the Administrative Con-
ference of the United States recently
developed detailed recommendations
regarding procedures to be followed
by Federal agencies in adopting regu-
lations which may expressly or im-

pliedly preempt State laws.?’

For these efforts to be success-
ful more extensive discussion and
dialogue about the benefits of coop-
erative federalism is required and more
specific guidance should be developed
regarding how to best allocate respon-
sibilities between the Federal Gov-
ernment and the States. One current
project which may contribute to these
efforts is the establishment of a Feder-
alism and State Law Committee by the

Uniform Law Commission.

The Committee, working in coop-
eration with the National Governor’s
Association and other state govern-
ment organizations, has launched an
effort to focus Federal and State at-
tention on these important issues.
Other participants in this effort are
the Council of State Governments, the
Center for State Courts, the National
Association of Attorneys General, the
National Council of State Legisla-
tures, and other state government or-

ganizations.



One important focus of the efforts
of the Uniform Law Commission and
its partners is to develop a set of prin-
ciples of “cooperative federalism.”3°
These principles will articulate the
importance of maintaining a healthy
balance of Federal and State respon-
sibilities, the costs and harms associ-
ated with the failure to do so, and will
stress the importance of cooperative
action by all participants in the politi-
cal process to achieve these objectives.

The principles will further attempt
to define the respective roles of Feder-
al and State government, and of other
participants in this process, and ar-
ticulate more specific criteria and stan-
dards for the allocation of responsibili-
ties between the Federal Government
and the States.

Hopefully, principles of this type,
developed without reference to specific
policy decisions, will provide useful
guidance in resolving questions about
how best to balance Federal and State
responsibilities, both with respect to
healthcare legislation, and in other
arcas. ®
More information about these activities
is available at the Web Site of the Uni-
Jorm Law Commission at www.nccusl.
ory. This article is for informational
purposes and does not contain or convey
legal advice. The information herein
should not be used or velied upon in re-
gard to any particular facts ov circum-
stances without first consulting an at-
torney. © Young Conaway Stargatt &
Taylor LLP and K&L Gates LLP. All
Rights Reserved.
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OF COUNSEL: Michael N. Castle

oon after DLA Piper (the largest law firm in the world,
with offices on every continent except Antarctica)
opened an office in Wilmington, Delaware, they focused
their recruiting on Michael N. Castle.

This lawyer-statesman enjoys unique credibility and name
recognition based on the diverse experiences and achieve-
ments of a career of more than 48 years. Mike Castle has
served as a litigation associate, Deputy Attorney General,
small firm partner, solo practitioner, State Representative,
State Senator, Lt. Governor, two-term Governor, and U.S.
Congressman.

He is the longest-serving Congressman in Delaware his-
tory (18 years), and some refer to him by that title. Many oth-
ers have settled on calling him Governor Castle again because
it is frequently considered to be the most prestigious position
that he occupied and, as it turns out, is the office that he
enjoyed the most. In person he insists on being called Mike.

Michael N. Castle was born and raised in Wilmington and
attended the Tower Hill School. His father, James M. Castle,
Jr., was a patent attorney with the DuPont Company. Mike
decided against attending his father’s alma mater, the Univer-
sity of Pennsylvania (founded by Benjamin Franklin, his fifth
great grandfather on his mother Louisa Bache Castle’s side),
in favor of Hamilton College. He selected Hamilton because
he preferred a smaller school and had the opportunity to play
basketball there.

His father did not push him into a legal career, but Mike
became intrigued by the study of law on his own after taking
a constitutional law course at Hamilton taught by Professor
Channing Richardson. After graduation, he did well enough
on the Law School Aptitude Test to be accepted at George-
town University Law School. His goal was to return to Dela-
ware to practice law.

Mike Castle passed the Delaware bar exam in 1964. Janu-
ar Bove and Thomas Lodge recruited him to serve as a litiga-
tion associate at the firm then known as Connolly Bove &
Lodge where he worked on a wide variety of matters in all
three Delaware counties, including commercial litigation,
insurance, worker’s compensation, real estate, banking, and
even some criminal defense work.

In order to gain more trial experience, Mike and colleague
F.L. Peter Stone began serving as part-time Deputies Attor-
ney General. On his very first day as a “DAG,” Mrs. Doris
Harris, who would today be referred to as a paralegal, handed
him a stack of 34 Court of Common Pleas cases to try or
plead that day.

Despite this baptism by fire, Mike enjoyed the fast-paced
trial work so much that he and Pete Stone formed a new law
partnership known as Stone & Castle, accepting conflict and
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referral work from CB&L and other firms while continuing
to practice part-time as DAG’s.

Mike now explored his other professional interest — public
service. In 1966, he was elected to the Delaware House for
one term and then served in the State Senate from 1968 to
1976. In 1976, he returned to full-time legal practice and
formed another law partnership with Carl Schnee, a well-
known criminal defense attorney, who later became Dela-
ware’s United States Attorney.

Encouraged by then-Governor Pierre du Pont to become
his re-election campaign running mate, Michael N. Castle
returned to the political arena and was elected Lt. Governor
in 1980. Unfortunately, an Ethics Opinion concluded that
Schnee & Castle’s criminal defense practice and regulatory
work presented possible conflicts of interest with the new Lt.
Governor’s public office. The partnership was dissolved. Mike
Castle began a solo practice that was soon augmented by the
hiring of an associate and later partner Stephen W. Spence.

In 1984, Mike Castle left the active practice of law when
he was elected the 69th Governor of Delaware, a position
that he held until 1992. In that year, he was elected to the
House of Representatives and served in that office until 2011.
Whether in executive or legislative office, Mike Castle earned
a reputation for practical and consensus-building statesman-
ship, which served the State and Nation well.

At DLA Piper, Castle works primarily out of the firm’s
Wilmington and Washington, DC, offices. He is a partner
in the firm’s Government Affairs practice group and focuses
on financial services, international trade, healthcare, and en-
ergy matters. Not surprisingly, he has also been called upon
by clients, educational institutions, and non-profit entities to
give talks on a variety of legal and regulatory topics and other
issues of public interest.

Castle has found the specialization in the practice of law
and the tremendous advances in technology to be the most
significant changes from when he began his career in the
1960s. He is thankful that his new firm has the extensive re-
sources to assist him on both fronts. Mike counsels new law-
yers to seek out opportunities to gain trial experience early
in their careers by serving in the Department of Justice, by
applying for judicial clerkships, and by accepting pro bono
litigation assignments through DVLS, CLASI, the Office of
the Child Advocate, and other non-profit activities. Mike also
encourages attorneys to round out their legal experience by
running for public office or by getting involved in political
campaigns.

The balanced career and advice of Michael N. Castle are
in keeping with the admonition of his ancestor Ben Franklin:

“Let each part of your business have its time.” ¢
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