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Whether you are a lawyer, doctor, local businessperson, criminologist, concerned 

citizen, parent or an investor, crime and recidivism are of interest and concern to 

us all. People who share a zip code, share problems and successes; incarceration has 

both direct and collateral consequences for everyone.

High rates of recidivism mean more crime, more victims, and more pressure on 

an overburdened criminal justice system. Delaware and other states have analyzed 

data and research, and recognize that the solution lies with comprehensive change 

within the criminal justice system and the community. Promoting a public health/

safety approach is the most successful model in stopping the cycle of arrest. 

There seems to be consensus that social capital contributes to the quality of life in 

a community. However, researchers have had a difficult time defining social capital. 

Coleman first defined social capital as a form of social organization that, “makes 

possible the achievement of certain ends.”1  Subsequently, Portes defined social 

capital more in terms of the benefits secured by membership in social networks,2

while Putnam focuses on the “features of social organization, such as networks, 

norms and trust, that facilitate coordination and cooperation for mutual benefit.”3

Social capital then, is a byproduct of social relationships that provides the capac-

ity for collective understanding and action. Social capital is important for communi-

ties because it is the resource residents need to realize their collective goals: reduced 

crime, the accumulation of new resources, and improved overall quality of life.4 

The landscape of the Delaware criminal justice system has changed over the years. 

In 2011, legislative proposals to focus on drug sellers rather than users finally led to 

the abolition of minimum mandatory sentences for drug possession and use. Also 

in that year, the Justice Reinvestment Task Force, convened by Governor Markell, 

began to closely study the issue of recidivism and the efficacy of treatment programs. 

Assisted by the Vera Institute of Justice’s Center on Sentencing and Corrections, 

with support from the Department of Justice and the Bureau of Justice Assistance, 

the Task Force analyzed data, corrections programs, and community supervision 

policies and practices to develop a package of reforms.

Today, Delaware is tackling the issues of pre-trial detention, incarceration, and 

return to the community from all sides. Justice of the Peace Courts have developed 

new guidelines to better balance the rights of the accused against public safety. Trial 

courts have special problem-solving programs that focus on the root cause of crime 

and the treatment necessary to interrupt the cycle of repetitive criminal conduct. As 

this issue will explore, other crucial State agencies such as the Department of Cor-

rection no longer simply “house” people, but provide educational opportunities, 

job training, and treatment. Opportunities in the community also have blossomed 

for returning prisoners through the tireless efforts of non-profits and local govern-

ment. Delaware is building social capital. 

We hope that you will find this issue informative and interesting and that it will 

renew your hope in a better tomorrow. 

Loretta M. Young & Rosemary K. Killian
EDITORS’ NOTE

Loretta M. Young Rosemary K. Killian
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Alan G. Davis
Chief Magistrate,  
Justice of Peace Courts

When the editors at Delaware Lawyer magazine asked me to write this 

piece and told me I would have approximately 2,400 words to explain how 

bail is approached in Delaware, I thought that it might be best to politely 

decline.

H
undreds of pages of written guid-

ance and forms, mostly contained 

in a three-inch-thick bench book 

and covering dozens of standard 

and unique circumstances, inform 

the bail decisions of the judges of this 

Court. Federal and Delaware constitu-

tional principles are in play and an en-

tire chapter of the criminal code con-

trols pretrial detention decisions.

In just the past couple of years, near-

ly a half dozen pieces of legislation have 

affected bail-setting processes, signifi-

cant research into current correctional 

practices has been performed, and the 

Court has adopted new policies and 

processes regarding bail. 

All of these moving parts make bail 

setting a broad, evolving topic with im-

portant policy issues at stake. In short, 

this is a lot of ground to cover in such 

a small space. But if the issue is com-

plex, it is also timely, and worthy of an 

attempt to broaden understanding. In 

this article I hope to convey a sense of 

how substantively intricate the process 

of determining initial bail is, review 

some recent changes in policy and leg-

islation affecting bail-setting practices, 

and peek over the horizon at what else 

may be down the road.

The General Parameters of Bail
Bail setting is arguably the most de-

manding and the most heavily critiqued 

duty of a justice of the peace in Dela-

ware. The judges of this Court make 

99% of all initial bail decisions. Read-

ing the crime shorts in the newspaper, 

comparing the various bail amounts of 

individuals charged with similar offens-

es, sometimes produces head-scratching 

results.

New thinking on  

bail-setting policy and 

procedures, including 

more research-based 

risk assessments, 

affects how courts 

approach pretrial 

detention decisions. 

Differing judicial philosophies of 

judges may well play a role in some dis-

parities, but sometimes you will find 

widely different bail amounts and types 

for seemingly similar cases involving 

the same judge. How is this even pos-

sible? Don’t we have bail guidelines in 

this state? Let’s start with some basics of 

bail determination to get a better sense 

of what is going on.

The 8th Amendment to the U.S. 

Constitution states, in pertinent part, 

“excessive bail shall not be required…”. 

This provides the absolute floor for bail 

considerations and has been interpreted 

as a balancing test between the rights 

of the defendant – particularly the pre-

sumption of innocence along with the 

ability to participate in one’s own de-

fense — and the interests of the state 

to ensure orderly process and public 

safety.1 Bail is not to pose so high a bar-

rier as to constitute punishment before 

conviction.2 Instead, the primary goals 

of bail must be to ensure the appearance 

of the defendant at future court dates 

and to provide protection for specific 

victims or the community. 

Similarly, the Delaware Constitution 

requires that all persons “shall be ad-

mitted to bail, unless for capital offenses 

when the proof is positive or the pre-

sumption great.”3 This is broader than 

the U.S. Constitutional protections, 

requiring reasonable bail in all cases un-

less a capital offense — currently only 

first-degree murder.

Supplementing the constitutional 

underpinnings, Delaware’s statutory 

scheme dictates that every pretrial re-

lease decision begins with the presump-

tion that personal recognizance (often 

called OR bond) or unsecured bail is 

appropriate, unless articulable factors 

dictate otherwise.4

A non-exclusive list of those factors 

includes the nature and circumstances 

of the alleged crime; the family ties, 

employment history, criminal history of 

the accused; any record of flight from 

prosecution and history of appearance 

rates in other cases; financial resources 

available to the defendant; and character 

and mental condition of the accused.5 A 

judge must make a recorded finding of 

particular charge classification requires 

secured bail. This was in keeping with 

the mandate of 11 Del. C. §2105(a) to 

always begin with the presumption for 

unsecured or OR bond. 

Further, the Court explicitly adopted 

a “totality of the circumstances” test, 

ensuring that the specific circumstanc-

es of the individual defendant’s flight 

risk and public safety risk are carefully 

weighed. Delaware is the first jurisdic-

tion to administratively adopt such a 

model; the few others to do so have 

been through case law. Doing so en-

sured proper consideration of the many 

bail factors enumerated in 11 Del. C. 

2105(b).

Finally, judges are encouraged to 

consider whether any set of reasonable 

conditions might reduce the neces-

sity to establish a secured bond. While 

judges are limited to the resources avail-

able to them in doing so, the conditions 

are otherwise only limited by a judge’s 

imagination. Each of these three chang-

es to the bail policy gives real meaning 

to the individualized assessment of the 

defendant’s characteristics and the al-

leged act, as well as considerations of 

reasonable alternatives to detention.

In addition to these policy-based 

changes, the Court also adopted a com-

prehensive bail bench book. The bail 

bench book contains standard proce-

dures and considerations, as well as sec-

tions that include domestic violence, 

sexual offenses, fugitives from other 

states, drug cases, violations of proba-

tion, and a variety of other special cir-

cumstances encountered on a regular 

basis. This is designed to give the judges 

of this Court information about some 

of the case-specific considerations that a 

judge should examine in conducting the 

“totality of the circumstances” review 

of the defendant and the case as alleged. 

For instance, in the “drugs” tab of 

the bench book, judges are reminded 

to consider whether the offense was al-

leged to have been committed in some 

protected area, such as a school zone; 

whether the act involved a minor; any 

prior drug convictions of the defendant; 

the weight or quantity of the drugs; 

whether there was an alleged use of 

the reasons for not permitting an OR or 

an unsecured bond.6

Aside from determining the type of 

bond – OR, unsecured, secured or cash 

— the presiding judge must also deter-

mine if there are any conditions that 

could be imposed that would further 

the interests of public safety or ensure 

the appearance of the defendant.7 The 

code provides for a number of potential 

conditions of bond, including imposing 

limited or no contact orders; requir-

ing restrictions on travel or activities; 

precluding consumption of alcohol or 

drugs; and putting the person under 

the supervision of pre-trial services or a 

particular person or organization.8

The Code also makes provision for 

a judge to establish creative additional 

conditions that will address the facts 

specific to the defendant’s situation and 

the alleged criminal activity.9 

The Legal Framework in Practice
Judges are assisted in putting this 

legal framework into practice by the de-

velopment of bail guidelines. In the ear-

ly 1980s then-Chief Magistrate Barron 

promulgated the first set of bail guide-

lines in an attempt to create some level 

of uniformity in bail-setting practices 

by justices of the peace. Those guide-

lines established default bail positions 

for different charge classifications from 

felony A charges to violations.

The guidelines included both bail 

types and monetary ranges depend-

ing on the charge type and its designa-

tion as violent or non-violent. Over the 

years, other Chief Magistrates provided 

additional guidance for specialized case 

types such as domestic violence, DUI, 

and drug offenses, but the bail guide-

lines remained essentially the same for 

nearly 25 years. 

In 2011, this Court promulgated a 

new set of bail guidelines, which estab-

lished three significant changes to bail-

setting policy.10 First, those guidelines 

took a more holistic approach to the 

question of setting bail and eschewed 

the rote application of bail types and 

amounts for particular charge classifi-

cations. Specifically, while a set of sug-

gested monetary ranges were kept, no 

longer are there any presumptions that a 

             Bail  
Considerations  In 21st-Century Delaware

Howard R. Young Correctional Institution,  
New Castle County.



SUMMER 2014 DELAWARE LAWYER 1110 DELAWARE LAWYER SUMMER 2014

FEATURE

force; and if the alleged offense carries 

a minimum mandatory sentence. Each 

special case type is similarly accompa-

nied by its own unique aggravating or 

mitigating circumstances.

None of these changes in approach 

to bail are a tremendous departure from 

the norm across the nation. This initia-

tive on the part of the Court was not 

intended to shake up the bail-setting 

world, but to push our judges away from 

the comfort of stale, presumptive guide-

lines and toward a more back-to-basics 

emphasis on ensuring that each bail de-

cision made was individual to the case 

and defendant before the judge. But the 

Court’s forays into bail-setting policy 

are not the only ones having an effect 

on pre-trial issues.

Other Recent Bail Initiatives
The Delaware legislature has taken 

up bail issues numerous times in the past 

several years. Mostly these have sought 

to deal with specific circumstances or 

case types. The Department of Justice 

(DOJ) has advanced a number of efforts 

to strengthen the application of more 

stringent bail under certain circum-

stances. For instance, House Substitute 

1 for House Bill 39, passed in 2013, cre-

ates a presumption for cash bail when 

an offense involves a firearm or if it is 

a violent felony committed while the 

defendant is on probation or pre-trial 

release.11 The act also directs that when 

a person is arrested for a second violent 

felony while on pre-trial release for a 

first violent offense, the court shall tem-

porarily revoke bond on the first offense 

until such time as a proof positive hear-

ing may be held in Superior Court.12 

The DOJ has also sought a constitu-

tional amendment to expand the list of 

crimes that would make the accused eli-

gible to be held without bail.13 That act 

would modify the Constitution to per-

mit the General Assembly to add crimes 

classified as Class A or Class B felonies 

to the list of “no-bail” detention-eligi-

ble offenses.14 Such detention would be 

subject to a finding that no condition 

or combination of conditions of bond 

would adequately protect the safety of 

the community or an individual.15

That proposal, having been defeated 

twice in the Senate before passing that 

chamber in late June last year, cleared 

its assigned House committee in Janu-

ary, and may be considered by the full 

House at any time this session. It would 

require passage again in the next legisla-

tive session to become effective.

Another major enactment affect-

ing the bail-setting process is Senate 

Bill 226 w/Senate Amendment 1 of 

the 146th General Assembly.16 That 

act, often referred to as the Justice Re-

investment Act, provides for a number 

of significant modifications to the pro-

cesses of the criminal justice system, 

employing evidenced-based practices to 

find areas of potentially significant cost 

avoidance or savings, with an aim of  

reinvesting those savings in other crimi-

nal justice priorities.

Savings projected by proponents of 

this act are typically identified in the re-

duction of the prison population. At any 

given time, approximately one quarter of 

the inmates in Delaware correctional fa-

cilities are being held in pre-trial deten-

tion, a greater percentage than in other 

states with unified corrections systems, 

raising the possibility that modifications 

to bail-setting processes could better 

identify those who pose a risk of flight 

or danger to the community.

Furthering that end, the legislation 

required the application of a pre-trial 

risk assessment instrument (PRAI) in 

every instance of initial bail consider-

ation. In December 2013, the Justice of 

the Peace Court implemented a newly 

created PRAI, which assesses risk based 

on 11 specific criteria. The basic criteria 

are not new — they are the same factors 

that have been considered in bail deci-

sions for half a century or more. What is 

new is that they are being presented in 

a more structured, systematic, and uni-

formly quantifiable manner. 

For example, instead of a judge con-

sidering the general relevance of a de-

fendant’s overall history of failure to 

appear, the PRAI provides information 

on whether the defendant has failed to 

appear three times or more in the past 

three years. Each of the factors is simi-

larly quantitatively evaluated and point 

values are assigned depending on the 

severity of the risk.

Ultimately the factors are calculated 

and the judge is given an assessment 

score that ranks the defendant overall 

as low, medium, or high risk. While a 

judge is not bound to any particular 

type or amount of bail as a result of an 

assessment, it does provide more infor-

mation to a judge — in a uniformly ana-

lyzed fashion — to be used in making 

the bail decision. 

The first three months of data from 

the use of the PRAI shows that the 

gross number of pre-trial detentions is 

down. This is not necessarily directly 

and wholly as a result of the use of the 

PRAI, as other factors are in play, but 

it is a promising sign that our PRAI is 

working as intended, pending confir-

mation from future data.

The Future of Bail
Gone are the days when a judge 

cobbled together vague tidbits of infor-

mation available to them about a defen-

dant and the alleged criminal act to use 

experience, intuition, and bare good 

judgment to discern whether the per-

son presents a flight or safety risk. With 

the implementation of the data-driven 

approach required by the PRAI we are 

on the cusp of some significant changes 

in the realm of pre-trial process in this 

state.

As we await evaluation of the effec-

tiveness of the PRAI through further 

data analysis and, subsequently, an in-

dependent third-party validation of the 

risk factors the instrument uses, it gives 

us time to contemplate the direction of 

bail decisions of the future. 

The PRAI experience has started 

many down the road of thinking about 

bail less in terms of economics and more 

in terms of risk. Though the DOJ bail 

initiatives and the Justice Reinvestment 

Act could be viewed as polar opposites 

in some ways, underlying both are ques-

tions of risk.

The DOJ seeks to ensure that those 

that pose the greatest risk, as evidenced 

by their past actions, are less likely to 

have another opportunity to harm oth-

ers. The focus on reducing the growing 

pre-trial detention population through 

the PRAI is likewise addressing whether 
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those who pose less risk can be handled 

in some way other than being locked up 

for failure to post a monetary bond. 

The more we focus on risk the more 

it becomes abundantly clear that mon-

etary conditions of bond are among the 

least useful tools to actually manage the 

risks associated with the decision to hold 

or release a defendant. Better informa-

tion about risk — both qualitatively and 

quantitatively speaking – makes a better 

bail decision, and the PRAI is intended 

to assist in both respects.

All of the information in the world, 

however, is useless unless we think dif-

ferently about how we are going to 

deal with the risks represented in that 

assessment. Delaware may never get to 

the point where the word “bail” is not 

instantly equated with some monetary 

amount, but, especially on the lower 

end and mid-range of the risk scale, we 

need to establish meaningful alterna-

tives to detention that still address the 

specific risks that remain for any given 

individual defendant.

Just as the Department of Correction 

does not have the resources to house ev-

ery defendant until trial, neither does it 

have the ability to monitor every indi-

vidual released. Although the DOC is 

doing stellar work in realigning services 

to meet an increased demand for pre-

trial supervision, it may not be enough. 

A broad range of potential responses to 

both defendant and community needs 

is necessary to move us toward address-

ing the risks presented by those await-

ing trial — not just identifying those 

risks and still having the same limited 

options of incarcerating or releasing. 

To that end, some non-governmental 

criminal justice community members 

are looking at this issue thoughtfully. 

One initiative to provide for pre-trial re-

lease to responsible community players 

is being driven by the Delaware Center 

for Justice. Whether this is successful or 

not, we need more efforts in this direc-

tion, as our bail processes continue to 

move towards a risk-based system. 

FOOTNOTES

1. Stack v. Boyle, 342 U.S., 1 (1951).

2. Id at 3. See also 11 Del. C. §2107.

3. Constitution of Delaware of 1897, Art I, 

§12.

4. 11 Del. C. §2105(a) states, “The court shall 

release a person accused of a bailable crime on 

the person’s own recognizance or upon the ex-

ecution of an unsecured personal appearance 

bond of the accused in an amount to be de-

termined by the court when the court is satis-

fied from all of the circumstances … that the 

accused will appear as required before or after 

conviction of the crime charged and that there 

is no substantial risk to the community in per-

mitting such unsecured release.”

5. 11 Del. C. §2105(b).

6. 11 Del. C. §2105(c).

7. 11 Del. C. §2108.

8. Id.

9. Id.

10. See Justice of the Peace Court Legal Mem-

orandum 11-294, November 15, 2011, and 

Justice of the Peace Court Policy Directive 11-

242, November 18, 2011. 

11. 79 Del. Laws c. 36

12. Id.

13. Senate Substitute 1 for Senate Bill 36 of the 

147th General Assembly

14. Id.

15. Id.

16. 78 Del. Laws c. 392.
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Currently, however, although some 

incarcerated persons in the DOC fit 

that profile and interests of safety re-

quire they remain incarcerated, the 

criminal population and social dynam-

ics have changed. Today, the majority 

of offenders have been destructive to 

themselves and/or have created a social 

nuisance. This demographic change 

prompts a need for a transition from re-

taliation to rehabilitation. 

In addition, 80% of the national 

prison population suffers from one or 

more of the following: mental health 

and psychiatric disorders, substance 

use disorder, neuropsychological defi-

cits (developmental learning disorders, 

ADHD, ADD, head trauma, brain in-

jury), learning disorders, and history 

of childhood and domestic violence 

abuse.4

In the DOC system, it is estimated 

that 60% of our offenders have a sub-

stance use disorder and 40% have a 

mental health or psychiatric disorder; 

often these disorders are co-occurring. 

Also, many offenders have not complet-

ed high school and test at primary and 

middle school educational achievement 

levels. 

Each time low- to medium-risk of-

fenders slide in and out of prisons, 

families are impacted as well. The fami-

lies often remain invisible to the penal 

system but can be an asset to reducing 

recidivism. The DOC envisions their 

participation throughout the penal 

process in addressing offender needs 

and augmenting transitions in and out 

of prison. In December 2013, a DOC 

Family Services Coordinator was add-

ed to serve the families of offenders in 

response to our recognition that con-

cerned family members often become 

frustrated as they seek answers to ques-

tions and concerns about loved ones in-

carcerated in our facilities. The Family 

Services Coordinator provides a central 

point of contact for informational sup-

port services to our offenders’ families 

and is averaging 60-70 phone calls, e-

mails and letters per week. 

Failed education/social systems, in-

creased access to addicting substances, 

insufficient mental health services/ 

resources, undetected neuropsycho-

logical disorders, poor life management 

skills, and technology requirements for 

entry-level jobs are not issues that are 

part of the traditional criminal pro-

file. Therefore, new philosophical ap-

proaches must drive programming and 

daily processes in order to enhance an 

offender’s ability to become a thriv-

ing citizen instead of one who repeats 

criminal behavior. 

New Tools
Individual Transition Plan (ITP)

In order to address an offender’s 

needs, the DOC envisions an intake 

process that is more effective and effi-

cient at assessing conditions, disorders 

and risks. This comprehensive intake 

process will become known as an In-

dividual Transition Plan (ITP) and will 

be formulated whether the offender is a 

short-term or a long-term inmate.

We intentionally have referred to 

the plan as a “transition” plan instead 

of a “treatment” plan because it will 

follow the offender as he or she tran-

sitions through the penal system and 

back into the community. In addition, 

the ITP will be a contract with the of-

fender, empowering the offender with 

ownership of individual change, self-

improvement, and setting good time 

credit benchmarks.

The offender’s ITP will become the 

theoretical foundation for identifying 

appropriate services, rehabilitation pro-

grams, treatment modalities, and risk 

management from detention to release 

into the community. After sentencing, 

the offender would be placed in the 

DOC based upon the ITP. 

By starting the assessment pro-

cess earlier in the offender’s journey 

through the criminal justice system, the 

DOC will be able to initiate treatment 

and rehabilitation programs focused on 

our detention population and provide 

valuable information to the courts and 

other stakeholders during the court 

process.

For example, imagine a courtroom 

where touch-screen monitors, like the 

ones many of us use at our local Wawa 

to place a sandwich order, are posi-

tioned on the defense table, the pros-

ecution table, and on the judge’s bench. 

When the offender appears in court the 

defense attorney would have access to 

the results of the offender’s recom-

mended ITP, as well as information on 

any treatment or programs the offender 

had already started.

When the defense is ready to discuss 

a plea agreement with the prosecutor, 

it would release appropriate data files 

so that the prosecutor could view the 

ITP and related information. If the 

prosecution and defense agree on a plea 

and recommendation for sentencing, 

the defense would release the informa-

tion to the presiding judge. The judge 

would have significantly more individu-

alized information than he or she cur-

rently has when sentences are crafted 

for an offender. 

The ITP will increase the probabil-

ity for successful post-release transition 

into the community because the ITP 

will follow the offender into the com-

munity, allowing him or her to contin-

ue with treatment program plans. Tak-

ing it a step further, the recommended 

treatment program inventory would be 

divided into programs offered in the 

DOC and those available in the com-

munity.

We are currently in discussion with 

the Department of Health and Social 

Services to develop a strategy that will 

incorporate community programs into 

a searchable database that can augment 

the transitions from incarceration to 

community. This access to resources 

and to support systems post-release 

could reduce recidivism. 

Central Diagnostic Detention Center

To accomplish this goal effectively, 

the DOC will need to move towards a 

central point of entry for all offenders. 

Creating a single diagnostic detention 

center will allow the DOC to centralize 

assessment resources and create specific 

programming for the offender deten-

tion population.

In the Delaware one-system ap-

proach, the accused represent a dy-

namic population: 25% of the offend-

ers are detainees on bail awaiting trial 

and that status increases to 40% at our  

female prison facility.

Currently, the offenders who are in 

Sometimes change comes from external influences and sometimes it comes 

from within. Currently at the Delaware Department of Correction (DOC), 

change is emerging from both internal and external influences.

C
hange for the DOC was primed in 

August 2012 by the mandates of 

Delaware Senate Bill 226 w/ SA1 

which implemented the recom-

mendations of the Justice Reinvestment 

Task Force, an entity created by Gov-

ernor Markell’s Executive Order 27 in 

July 2011.1 The Order established the 

Task Force as a bipartisan, inter-branch 

coalition of criminal justice agencies 

and stakeholders to analyze data and re-

view corrections and community super-

vision policies and practices. The Task 

Force was assisted by the Vera Institute 

of Justice, a non-profit, nonpartisan 

center for justice policy and practice.2

The Recidivism Problem
This new vision recognizes that 

the historical incarceration programs 

and processes have not impacted high 

rates of recidivism. The Delaware Sta-

tistical Analysis Center publication, 

Recidivism in Delaware, An Analysis of 

Prisoners Released in 2008 and 2009,3 

reports that more than 76% of offend-

ers are rearrested within three years of 

their release date.

The Delaware offender population 

tops 7,000 in our secure facilities and 

another 15,000 under supervision in 

the community. Although there may 

be contributing factors, there is agree-

ment that the DOC cannot continue 

to do the same thing always done giv-

en the high rates of incarceration and  

recidivism. 

To initiate change, one has to start 

with the basic underlying principles 

that drive the process. One potential 

driver is the philosophy that incarcera-

tion is solely to punish and to retaliate. 

This is the concept of an “eye for an 

eye.” In yesteryear, most incarcerated 

persons had committed crimes against 

others, which resulted in this retalia-

tion model.

Innovative strategies, 

including  

individualized  

prisoner-to-community 

transition programs, 

aim to reduce  

recidivism.

 

Robert Coupe
Commissioner,  
Delaware Department of Correction
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detention (pretrial) status are not able 

to participate in long-term program-

ming within the facilities, due to their 

shorter stays at DOC – the law prevents 

the DOC from mingling detained of-

fenders with sentenced offenders in 

programs. As a result, the DOC histori-

cally has invested only limited resources 

in providing programs and educational 

resources to the detention population.

This means 25% percent of our of-

fender population gets very few pro-

gramming benefits while incarcerated. 

The DOC seeks to improve services to 

this population by processing through 

a central diagnostic center.

A significant challenge for this cen-

tral point of entry model will be of-

fender transportation requirements, es-

pecially for court appearances in coun-

ties outside of that where the diagnos-

tic center is located. Paramount to the 

program’s success will be close commu-

nication and cooperation between the 

courts and the DOC, and necessarily 

will include expanded use of the video-

phone for administrative proceedings.

Level of Service Inventory – Revised 

(LSI-R)

The VERA Institute of Justice5 

worked with Delaware as part of the 

Bureau of Justice Assistance (BJA) Jus-

tice Reinvestment Initiative (JRI).6 At 

the conclusion of the process Senate 

Bill 226 was drafted.7 SB 226 signifi-

cantly impacted the DOC and several 

steps were initiated to comply with its 

mandates.

One significant step was to stan-

dardize the use of the Level of Service 

Inventory — Revised (LSI-R) assess-

ment tool to identify the needs of the 

offenders.8 Bree Derrick of the Rhode 

Island Department of Correction de-

scribes the LSI-R as “a validated risk/

need assessment tool which identifies 

problem areas in an offender’s life and 

predicts his/her risk of recidivism. It 

is a 54-item instrument which assesses 

offenders across 10 domains known to 

be related to an offender’s likelihood  

of returning to prison. Addressing  

need areas through prison rehabili- 

tative interventions can ultimately  

reduce an offender’s probability of  

re-incarceration.” 9

The 10 domains assessed with the 

LSI-R are:

The DOC has used the LSI-R for  

offenders who were under the supervi-

sion of Probation & Parole for the pre-

vious 10 years, but it was not utilized 

at SENTAC Level V prison or Level IV 

Work Release until early 2013.10

In addition to improving the offend-

er assessment process, under the Justice 

Reinvestment Initiative the DOC was 

tasked with assessing the offender treat-

ment programs currently in use to con-

firm that they were evidence based and 

working toward the goals of improving 

offenders individually and reducing re-

cidivism. To facilitate this requirement, 

VERA connected DOC with George 

Mason University to explore their de-

velopmental software program devel-

oped by Drs. Faye Taxman and Michael 

Caudey known as the Risk Needs Re-

sponsivity Simulation Tool (RNR).

The RNR is a web-based computer 

program that utilizes data from the 

DOC LSI-R offender assessments, as 

well as national offender population as-

sessments, and prepares programming 

treatment recommendations for the 

individual offender. The RNR can also 

assess the overall needs of the offend-

er population and evaluate programs  

for potential effectiveness. Dr. Taxman 

identifies the three core principles of 

the RNR framework as: 

-

vice to individual’s risk to reoffend 

(static risk)

-

lated to recidivism (dynamic risk  

factors)

-

terventions tailored to unique client 

learning styles and strength 11

Changes in the Recent Past and 
Near Future

The single point of entry into the 

DOC system, the ITP, the RNR, and 

revised service/treatment programs tai-

lored to needs, highlight some of the 

vision for the near future. But other 

improvements have been instituted in 

recent months and are planned for the 

coming years.

Most importantly, the DOC has 

made a commitment to become an ac-

credited correctional agency under the 

standards set by the American Correc-

tional Association (ACA).12 The ACA 

accreditation process will ensure stan-

dardization of the DOC policies and 

procedures in compliance with national 

best practices. The recently created 

DOC Planning and Research Unit is 

coordinating the accreditation process 

and will work closely with the ACA 

representatives as we prepare to attain 

this prestigious accomplishment.

The first year of the process will in-

clude preparation for the audit process 

and on-site mock audits. In year two of 

the process, the DOC will begin the 

three-year audit cycle. The DOC also 

will rely on the ACA auditors to comply 

with the Prison Rape Elimination Act 

(PREA) audit process.13

The Daily Release Unit, a new  

specialized group within the DOC’s 

Central Offender Records section,  

concentrates on detainees who have 

posted bail or those whom the courts 

have released from custody. The Daily 

Release Unit’s mission is to process the 

Addressing need 

areas through 

prison rehabilitative 

interventions can 

ultimately reduce  

an offender’s  

probability  

of re-incarceration.
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court paperwork on those detainees as 

quickly and as efficiently as possible.

The Daily Release Unit implement-

ed several process improvements that 

dramatically reduced the turnaround 

time of court-ordered releases from up 

to 48 hours to within an hour of re-

ceiving the release documents from the 

court. Through the collaboration and 

support of the Courts, Public Defend-

ers Office, and other outside agencies, 

we have created an efficient process that 

ensures offenders are released in a fair 

and timely manner.

The previously mentioned Fam-

ily Services Coordinator position was 

created in 2013 and in April, 2014, a 

Victim Services Advocate was appoint-

ed to serve the victim community and 

support its concerns about offender 

movements within the system, to as-

sist victims with Parole Board hearings, 

and to act as a liaison to the victim  

services programs in the community. 

The DOC is working on many other 

exciting projects and initiatives. These 

include partnering with a community 

agency to develop a pre-trial commu-

nity supervision program as an alterna-

tive to pre-trial detention and pre-trial 

supervision by the DOC Probation & 

Parole Unit.

But the expanded vocational train-

ing programs at Sussex Community 

Corrections Center (SCCC), a division  

of the Bureau of Community Correc- 

tions in Sussex County, for those of-

fenders housed at Level IV work release 

and in need of Level IV violation of 

probation supervision, exemplify the 

DOC’s drive to prepare offenders for 

a return to society as stable contribut-

ing members.14 The programs at Sussex 

Community Corrections Center are 

an example of the changing nature of  

corrections in Delaware.

The large expanse of land covered by 

SCCC affords the opportunity to put 

in practice some of the new ideas being 

developed to reduce recidivism and 

prepare offenders for a productive life 

outside the supervision of the correct-

ional system. Warden William Oettel of 

the SCCC oversees numerous vocational 

programs, some in current operation and 

some planned for the near future. They 

range in breadth from the ordinary to 

the unexpected. The participants include 

both male and female offenders in the 

Level IV programs.

Contrary to popular belief, the of-

fenders housed by at Sussex Com-

munity Correction Center have never 

been employed making license plates. 

The oldest of the current programs is 

the motor vehicle Service Center – the 

SCCC “Jiffy Lube,” if you will. That 

facility has been in operation for more 

than 10 years, servicing the State’s  

Sussex County Fleet operation by pro-

viding inspections of mechanical con-

ditions and oil changes in addition to 

weekend cleanup of Fleet vehicles.

There are current plans to expand 

the services to include brake repairs. 

The automotive program may grow 

into an auto body repair division for 

State vehicles and SCCC already em-

We are a fully licensed and insured Federal Firearms Licensee (FFL).
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We off er the following services:

ploys a person experienced with the 

operation of such a business who can 

participate in that operation.

Another older program is the Recy-

cling Center, which recycles materials 

such as aluminum cans, cardboard, and 

plastic from State operations and ac-

cepts materials from outside sources for 

packaging and resale. The profits are 

returned to the account which funds 

SCCC’s vocational programs.

Grass cutting and landscape main-

tenance for the Department of Health 

and Social Service and the State Police 

also save money for the taxpayers, as 

does growing vegetables for the DOC 

kitchens. The Apiary provides honey 

for cooking and wax for candles. SCCC 

also has a significant beach grass grow-

ing project, which distributes and 

plants the grass to maintain the Sussex 

coastline, saving the State the cost of 

buying such grass from outside sources.

A butcher shop, supervised by an 

employee who has the necessary skills, 

trains offenders in the preparation of 

donated venison. Once prepared, the 

venison is given to DNREC for dis-

tribution to charities throughout the 

year. A woodcutting program also splits 

wood donated by DNREC, DelDOT 

and others for sale to campers in the 

State parks.

Among the newest programs are 

two housed in a renovated building  

previously used as a hog birthing barn 

at Sussex Correctional Institute. The 

barn was converted with funds from 

the vocational program’s account 

to provide space for an aquaculture  

operation and a culinary arts program. 

The Aquaculture program currently 

grows catfish, which will be used in the 

culinary arts programs and the DOC 

kitchens. The culinary arts program 

is fully equipped through direct pur-

chases from the vocational program’s 

account and substantial assistance  

from a local restaurateur. It opened its 

doors this summer to its first class of 15 

to 20 students who will earn a certifi-

cate after successful participation.

SCCC has plans to expand into an-

other aquaculture project, which will 

involve constructing and maintaining 

several large outdoor ponds for raising 

other types of fish such as trout, bass, 

and rockfish, to be used both for State 

restocking of streams and ponds and for 

resale purposes.

The DOC is confident that the on- 

going accreditation process, the crea- 

tion of the individualized transition 

plan for each offender when he or she 

enters the DOC, the improved services, 

and the expanding vocational pro- 

grams will increase the chance of suc- 

cessful readjustment and reduce recidi-

vism after an offender returns to the 

community.

These programs and plans will allow 

the DOC to implement its vision to 

improve the delivery of services to the 

offender population while maintaining a 

safe and secure environment. 

For footnotes see A New Vision, 
continued on page 23. 
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The plight of individuals returning to the community from prison has 

received national recognition from criminal justice reform groups, such 

as the American Bar Association, the Council of State Governments, and 

the Urban Institute. Each has launched reentry projects that greatly raised 

public awareness of the barriers to successful reintegration. 

D
elaware has also seen a tremen-

dous amount of new policy devel-

opment, State agency collabora-

tion and non-profit involvement 

aimed at making the return home more 

successful for former prisoners and 

safer for the community. This article 

explores Delaware policy and program 

initiatives.

Government Policy Changes in 
Delaware
The I-ADAPT Program

On May 15, 2009, Governor Markell 

signed Executive Order Seven, creating 

a Cabinet-level planning team dubbed 

the Individual Assessment, Discharge 

and Planning Team (I-ADAPT). The 

charge from the Governor to this 

Team was daunting: reduce recidivism 

by creating community supports and 

Coordinated State  

programs and  

a supportive network  

of non-profits are  

making a difference, 

but funding  

challenges loom.

Joanna Champney
Executive Director,  
Delaware Center for Justice

“The goal of the program was to 

eliminate the ‘silo effect’ in providing 

services,” says Jay Lynch of the DHSS. 

“Previously, individuals who had needs 

for education, housing, employment, 

and social services had to access these 

agencies separately.”

The Program created a streamlined 

communication system among the five 

reentry pillar agencies and established a 

standardized process for documenting 

service needs upon release to maximize 

the probability of success by building a 

continuum of care and supervision.

Since the launch of I-ADAPT in Jan-

uary 2010, more than 2,000 inmates 

have participated. Monthly workshops 

are held to educate and recruit in-

mates anticipating release. Participants 

are required to sign a waiver allowing 

their information to be shared among  

agencies. 

Some practical measures have also 

been implemented to better equip in-

mates with documentation they need, 

such as a state-issued photo identifica-

tion card. I-ADAPT participants’ photo 

IDs are generated by the DHSS mobile 

van. Laptops are also used for photo 

ID creation at work release facilities. 

Photo IDs are required for virtually ev-

erything, such as applying for benefits, 

seeking employment, applying for hous-

ing, and conducting personal business 

like opening a bank account. These 

system-level improvements in the pris-

oner reentry process have made a posi-

tive difference. 

Advocates and social service agency 

administrators convinced Delaware 

lawmakers that public policy changes 

needed to be made to facilitate an ex-

offender’s success, not make it harder. 

Two major successes were the elimina-

tion of the ban on drug felons receiv-

ing food stamps1 (2011) and removal of 

the five-year waiting period for voting 

rights restoration2 (2013).

Non-Profits Making a Difference
Sojourner’s Place

Sojourner’s Place provides an array of 

services to residents and non-residents.  

Robyn Beck-Gott, the Director of Re-

entry Services at Sojourner’s, works 

with clients who are mandated to par-

ticipate in the Superior Court’s special 

reentry court program: “Some of our 

clients’ immediate needs are finances 

and job training – many of them are 

unskilled. Their criminal history makes 

it tough to get into training programs 

and get jobs. They want jobs immedi-

ately that pay good money, but we tell 

them they have to start somewhere. We 

always try to attend job fairs.” About 

half of the participants are working, 

thanks to the program, a record which 

Beck-Gott feels is “great, considering 

their blemishes.”

 For those in need of a place to stay, 

Sojourner’s Place offers dormitory-style 

housing in Wilmington. “Those cli-

ents who live with us make the biggest 

strides,” she says. The average stay at the 

shelter is six-to-twelve months. For both 

residents and non-residents, a licensed 

therapist provides on-site mental health 

coaching, and a substance abuse coun-

selor provides group drug and alcohol 

education sessions. Life skills, money 

management, and GED classes are also 

offered on-site.

Since receiving a reentry services 

grant in 2011, Sojourner’s has served 

about 185 clients, with about 85 cli-

ents on the current caseload. Three 

case managers meet with the clients 

and help them navigate around hous-

ing, employment, and behavioral health 

problems. 

Delaware Center for Justice (DCJ) 
Community Reentry Services

This program serves approximately 

100 individuals each year once they are 

placed on probation. The Department 

of Probation refers individuals who 

need help accessing community services,  

including work programs, housing pro-

grams, and counseling. Co-located on-

site at the probation offices, the DCJ 

program helps clients to prioritize their 

needs and take steps toward achieving 

independence.

When asked about challenges faced 

by clients, Program Coordinator An-

thony Jacobs says, “The individuals we 

are working with are learning life skills 

and how to make good choices for the 

first time. We help clients learn how to 

access services for themselves. And that 

takes time. The system expects [ex-of-

fenders] to change a lot, and quickly.” 

The Achievement Center

Individuals will also to be able to ac-

cess services to assist them to re-anchor 

in their community at the Achievement 

Center, a new facility set to begin opera-

tions this spring. Administered by the 

Wilmington HOPE Commission, the 

Achievement Center will house approxi-

mately eight different service providers 

under one roof on Vandever Avenue 

in Wilmington. Between 75 and 100 

men will be recruited from Howard R. 

Young Correctional Institute to partici-

pate during the first year.

“We have developed a comprehen-

sive support system with the core com-

ponents of individualized case man-

agement, behavioral health, workforce 

development, substance abuse treat-

ment, and family reunification,” says 

HOPE Commission Executive Director 

Charles Madden.

The Center marks an important col-

laborative partnership between various 

social service agencies that work with 

ex-offenders, the Department of Jus-

tice, the prison system, and the City of 

Wilmington. 

Continuing Challenges and Needs
Despite major State and federal ef-

forts, the road home in Delaware still 

remains bumpy and fraught with peril. 

Statistics published by the Delaware 

Criminal Justice Council show that 

more than 75 percent of offenders were 

rearrested for a serious offense within 

three years of release and about two- 

thirds were reincarcerated within the 

same time period.3  

Securing employment for individu-

als with a criminal history is the high-

est hurdle, followed by integrating ev-

idence-based programming and grap-

pling with funding shortages for pro-

gramming in an unfavorable economy 

for ex-offender services. 

The sparsity of jobs in the communi-

ty makes it difficult for people to regain 

their independence and self-esteem. 

This is particularly true in Wilming-

ton, where unemployment rates remain 

high and jobs are scarce. Wilmington  

resources to recently released offend-

ers through a coordination of efforts 

among State agencies and community 

organizations.

The Team was comprised of a rep-

resentative from the Department of 

Correction (DOC), the Delaware State 

Housing Authority (DHA), the Depart-

ment of Labor (DOL), the Department 

of Education (DOE), the Department 

of Health and Social Services (DHSS), 

representatives from faith-based and 

other community organizations, and an 

ex-offender.

Executive Order Seven also man-

dated that the Team expand the base of 

knowledge and experience by creating 

working groups and populating those 

groups with members of the communi-

ty with relevant experience and insight.

    The Difficult  
   Journey Home:  Returning to 
          the Community From Prison

Baylor Women’s Correctional Institution,
New Castle County.
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overall has an unemployment rate of 

6.3%, compared to 5.9% statewide, with 

unemployment as high as 14.64% in zip 

code 19801, to which many prisoners 

return.4 

Those with criminal histories are of-

ten at the bottom of the eligibility pool. 

Clients may spend weeks perfecting a 

resume and may apply to a hundred jobs 

or more with no “bites.” Case managers 

at DCJ find that building relationships 

with employers can create a network 

of companies willing to take a chance 

on hiring someone who is just starting 

over.

Utilizing the network of former cli-

ents who have already been hired to find 

out about job openings has proven ef-

fective as well. “We keep in touch with 

our clients once they have a job, and 

they’ll often tell us if their employer has 

other openings,” says Jacobs.

Before ex-offenders can become vi-

able candidates for jobs paying a livable 

wage, most need to acquire marketable 

employment skills. For many people 

with a criminal history, however, it’s not 

as simple as enrolling in a job-training 

course. Many job training programs bar 

people with certain criminal offenses, 

and some have rules about not allow-

ing individuals to participate until they 

are nearly finished probation. “We need 

more programs to make them more 

marketable,” says Beck-Gott. “If they 

have employment, they are much less 

likely to reoffend.”

In a tight job market, employers can 

be selective and scrutinize someone’s 

past. Asking about criminal convic-

tions during the application phase is 

also common. A movement to “ban 

the box,”5 referring to the check box 

on most standard job applications in-

quiring about an applicant’s criminal 

convictions, has helped some jurisdic-

tions level the playing field for job seek-

ers with a criminal record. The City of 

Wilmington6 and New Castle County7 

have removed the question about crimi-

nal convictions from their job applica-

tions, and State of Delaware job appli-

cations will soon follow suit, thanks to 

a recently passed bill8 in the Delaware 

General Assembly. 

The Importance of Therapy and 
The Effect on Attitude

While jobs, housing, drug addiction, 

and poverty are continuing struggles 

for those coming out of prison, social 

science indicates that attitude is the big-

gest predictor of recidivism. Antisocial 

attitudes and beliefs are primary indica-

tors of whether someone will continue 

to engage in criminal behavior. Pro-

grams that focus on changing learned 

behavior through cognitive behavioral 

therapy9 tend to be the most successful 

for reducing future crime.10 11   

“We can find someone a job, and 

find them housing, but if they are anti-

social or don’t have the skills to stay the 

course when faced with life’s challenges, 

they won’t be able to hang on to the job 

or the housing,” says Ashley Biden, Ex-

ecutive Director at DCJ.

Beck-Gott confirms this view, add-

ing, “They feel pressure from probation, 

the judge, the [drug treatment pro-

vider], and the social service providers. 

They feel over-supervised and have to 

learn how to deal with these pressures.”

 Recognizing the importance of cog-

nitive behavioral therapy in reentry case 

management is still developing in Dela-

ware. Few Delaware reentry programs 

integrate cognitive behavioral therapy 

with the more traditional components 

of social services such as housing and 

job placement. “Service provisions for 

ex-offenders haven’t really caught up 

with the science about what we should 

be focusing on,” says Biden.

Changes, however, are being consid-

ered in the Delaware Center for Justice’s 

reentry programming to respond to the 

importance of these factors. “No agency 

is really equipped to handle it all,” says 

Biden, “but at the same time, we have to 

respond to what the science tells us ac-

tually works, and just placing someone 

in an apartment and getting them a job 

at the local supermarket isn’t going to 

keep them out of prison.” 

Funding Concerns
The lack of sustainable funding for 

programs serving former prisoners is a 

looming threat to groups like Sojourn-

er’s Place and the DCJ. “Funding ends 

soon for our reentry program,” says 

Beck-Gott of Sojourner’s. “We plan to 

look for other grants. We’ve found our-

selves in lean times, but we will keep do-

ing what we’re doing.”

Grants often run for three years and 

then expire, and several programs have 

started up and then fizzled after the  

federal funds ran out.

“Sustainability of a program is al-

ways a concern,” says Biden. “Funders 

tell you that they don’t want you to get 

dependent on them, so they don’t like 

to give repeat funding. There is less and 

less funding available in the commu-

nity.”

Lack of long-term funding support 

is problematic for reentry programs be-

cause it can take them several years to 

build their capacity, including forging 

strong relationships with the courts and 

probation, building relationships with 

employers who will accept applicants 

with checkered pasts, and identifying 

landlords and housing complexes that 

are safe and will collaborate with the 

case managers. And, just as a program 

is beginning to flourish, the grant that 

got it off the ground may end. 

While finding funds to support re-

entry programs continues to be a chal-

lenge, the recent bureaucratic moves to-

ward better collaboration between state 

agencies have brought in more federal 

dollars. In order for a state to be able to 

attract federal funds, the climate among 

state agencies needs to be conducive to 

programming.

Several recent grants from the fed-

eral government focusing on reintegra-

tion – including various Second Chance 

Act Grants12 for juvenile and adult reen-

try, a Family Based Treatment Grant for 

Mothers in Reentry, and Comprehen-

sive Approaches for Sex Offender Treat-

ment were obtained by the Delaware 

Criminal Justice Council, which acts as 

a clearinghouse for administering fed-

eral criminal justice grant money.

Valarie Tickle, a Criminal Justice 

Council grant writer on behalf of the 

State, says that “having the I-ADAPT 

structure made Delaware more com-

petitive for these federal grants. It shows 

that our State agencies are collaborating, 

and that’s what the Feds want to see.”

Pressing On to Create Fresh Starts
Despite the many challenges fac-

ing ex-offenders and the programs that 

serve them, there are many success sto-

ries about people who have made fresh 

starts despite the odds. A former DCJ 

client, who now works at a local drug 

treatment center, has made remarkable 

progress. Facing long-term heroin ad-

diction and hesitant to enter in-patient 

treatment, she got off to a rocky start in 

reentry court. DCJ staff advocated on 

her behalf and helped her decide to give 

inpatient treatment a try. With encour-

agement from program staff, the wom-

an completed treatment, and received 

funding from DCJ for an apartment. 

The client has maintained her sobriety, 

pays her own rent and works at a lo-

cal drug treatment program where she 

inspires others to reach for their own  

success.

Beck-Gott recounts a similar story 

of a Sojourner’s Place client who was 

sentenced for cocaine trafficking. Fol-

lowing his release from prison, he vio-

lated his probation and was sentenced 

to the Plummer Center, a work release 

facility. After serving his sentence, he 

lived at Sojourner’s for about a year, 

during which time he managed to get 

a car and complete treatment. He is 

now off of probation, enrolled in col-

lege, and interning with a local social 

service agency. “When he came to us, 

he was angry, resistant, broken. Now 

he has confidence. To see one small 

accomplishment, that’s how I get my 

reward.” 
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We need only to look at recent headlines to know that the shortcomings of 

our current criminal justice system are widely recognized. The call for re-

form is no longer a unilateral cry from the left, but is now being heard from 

conservatives and liberals alike (“Conservatives try to make criminal justice 

reform a signature issue” Washington Post, March 7, 2014; “On prison re-

form, Democrats and Republicans bond,” CNN, March 19, 2014.).

Accountability,  

victim participation, 

community cohesion, 

and cost savings are 

key benefits of this  

fresh approach  

to criminal justice.

hundreds of years. Restorative Justice 

began to grow in the United States in 

the 1990s and has been growing ever 

since. At this point, every state has some 

sort of Restorative Justice practice in 

operation. The difference in these ap-

proaches can be clearly seen in the chart 

to the right.

Impact of Community  
Conferencing Diversion

Community Conferencing is one of 

many Restorative Justice processes. It 

is a remarkably effective way for people 

to collectively address a crime or con-

flict. Each conference brings together 

victims, offenders, and their respective 

supporters to have a conversation about 

three things: 1) What happened? 2) 

How have people been affected by the 

incident? and 3) How can the harm best 

be repaired and prevented from happen-

ing again?

Community Conferences are vol-

untary, and are facilitated by a trained 

and neutral facilitator, typically within 

the community where the incident oc-

curred.

For 16 years, the Community 

Conferencing Center (www.community-

conferencing.org) in Baltimore has been 

using Community Conferencing as a 

safe and effective way to address crime 

and conflict in the following ways:

 

 (misdemeanor and felony)

 

 and arrest

 

 on-going conflicts

 

 and within organizations

Groundbreaking for its use of 

Community Conferencing in a large 

American inner city, the Community 

Conferencing Center (CCC) is one of 

the longest-standing programs of its 

kind, handling referrals for 700-1,000 

individuals each year. The impact of 

this work on victims, offenders, and the 

greater community has been inspiring:
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 court

But the statistics do not really convey 

the heart, soul, and tears that make this 

work so powerful, so healing for victims 

and communities, and so effective at 

turning offenders’ lives around. It is the 

   Restorative  
   Justice:  The “Quadruple Bottom Line”

real stories of how individuals and com-

munities are transformed through this 

justice process.

So let me share this one story about a 

juvenile theft case to give you a sense of 

what Community Conferencing is really 

all about (all names have been changed 

to protect the identity of participants).

An Attempted Auto Theft
Two 16-year-olds, Nate and David, 

along with 18-year-old Lamont, tried to 

steal a car and were placed under arrest 

for destruction of property. Nate and 

David were processed as juveniles and 

Lamont was processed as an adult. The 

Retributive Justice Restorative Justice

Crime is a violation of the law  
and the state.

Crime is a violation of people  
and relationships.

Violations create guilt. Violations create obligations.

Justice requires state to determine 
blame (guilt) and impose pain 
(punishment).

Justice involves victims, offenders, 
and community members in an 
effort to put things right.

Central focus: Offenders getting 
what they deserve.

Central focus: Victims needs and 
offender responsibility for repairing 
harm.

Punishment is effective: 
Threats of punishment deter  
crime. 
Punishment changes behavior.

Punishment alone is not effective 
in changing behavior and is often 
disruptive to community harmony 
and good relationships. Offenders 
also need ways to learn how to do 
things better in the future.

Victims are peripheral to the 
process.

Victims are central to the process  
of resolving a crime.

The offender is defined by deficits. The offender is defined by capacity 
to make reparation.

Emphasis on adversarial 
relationship. 
Win-Lose.

Emphasis on dialogue and 
negotiation.  
Win-Win.

Reliance on proxy professionals. Direct involvement by those directly 
affected.

Retributive Justice Restorative Justice

What laws have been broken? Who has been harmed?

Who did it? What needs do they have?

What punishment do  
they deserve?

Whose obligation is it to meet  
those needs?

A SUMMARY OF THE DISTINCTIONS BETWEEN RETRIBUTIVE AND RESTORATIVE JUSTICE

A DISTILLATION OF THE QUESTIONS ASKED BY EACH APPROACH

awmakers, lawyers, judges, and citi-

zens across the country are increas-

ingly aware that our criminal justice 

system struggles to accomplish 

its primary goals, especially including 

those related to public safety and reduc-

ing re-offending. Many within the sys-

tem feel that our current justice process 

often exacerbates individual and society 

wounds, rather than creating a sense of 

healing, justice, and peace.

This is due to a variety of reasons, 

which in part include:

Retributive vs. Restorative Justice
Our current system is based on a 

Retributive model of justice, which is an 

adversarial (win-lose) model focused on 

the law that was broken and the punish-

ment associated with the crime. Judges 

preside over the arguments being made 

by lawyers on either side. Everyone 

reading this article will surely be well 

versed in how this system works.

In contrast, Restorative Justice offers 

an approach to justice that allows for 

win-win resolutions by focusing on the 

harm, the needs of those affected by the 

harm, and the accountability to repair 

that harm. Restorative Justice processes 

are derived from traditional (indig-

enous) models of justice, many of which 

have been in use across cultures for  

L

Howard R. Young Correctional Institution,  
English as a Second Language Program,  

New Castle County.
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State’s Attorney’s Office juvenile divi-

sion diverted the case to Community 

Conferencing. 

The victim was eager for accountabil-

ity. The facilitator, Louisa, called Mr. 

Linton, the car owner, to explain that 

the case was referred to Community 

Conferencing. The process would give 

everyone involved a chance to: 1) hear 

what happened, 2) talk about how ev-

eryone has been affected, and 3) come 

up with a written agreement to repair 

any damages and make sure it never 

happens again.

If everyone could reach an agree-

ment and abide by it, then the case 

would be dismissed. If they could not 

reach an agreement or if the agreement 

was broken, then the case would be re-

turned to the State’s Attorney’s Office 

to be processed in the usual manner. 

Mr. Linton was skeptical at first but 

agreed to participate in the Community 

Conference with Nate and David. He 

was not keen to go to court after a pre-

vious experience with a different in-

cident – in that case, he was forced to 

take four days off of work as a result of 

four court postponements, only to see 

the case dismissed. Nonetheless, he was 

not interested in meeting with Lamont. 

Since Lemont was part of the adult sys-

tem, Mr. Linton wanted to see how the 

courts would handle his case.

Community Conference. Nate and 

David attended with their grandfather, 

Mr. Weller, as their supporter. First Nate 

and David described the incident: They 

were hanging out with Lamont and 

they wanted to take a ride somewhere, 

so they picked the easiest car to break 

into. Mr. Linton asked if he had been 

targeted, and they replied that they had 

no idea it was Mr. Linton’s car. He asked 

them how they would like it if someone 

took their grandfather’s car. The boys 

again said that they hadn’t targeted Mr. 

Linton and they regretted having done 

this. They would be upset if someone 

had stolen their grandfather’s car. They 

also expressed being upset about what 

they put their Grandfather through as 

a result.

Mr. Weller was loving but firm with 

his grandsons. He expressed to them in 

no uncertain terms how upset he was 

at their behavior. He let them know 

that he and their grandmother had not 

intended to be raising children at this 

time of their lives, and it was not easy; 

and furthermore, they did not raise 

them to do knuckle-headed things like 

this. He was really upset. Nate’s eyes 

began to tear up, and David’s head 

hung low.

Mr. Weller told Mr. Linton that he is 

a minister at a local church and was also 

embarrassed by his grandsons’ behavior. 

He thanked Mr. Linton for being will-

ing to meet with his grandsons like this 

instead of going to court, because he 

hoped to keep these boys out of a sys-

tem that can become a black hole into 

oblivion. Both boys apologized and ex-

pressed a great deal of regret for having 

done this. They didn’t ever think about 

how it would affect anyone.

Mr. Linton thanked them for their 

honesty and for their apologies. Mr. 

Linton also said how impressed he was 

by Mr. Weller’s care, concern for, and 

firmness with the boys. He was glad to 

know the boys had people in their lives 

who cared about them.

The Agreement. Both Nate and 

David agreed to pay $100 each to 

Mr. Linton within three months to 

cover the cost of his insurance de-

ductible. The problem, however, was 

that they don’t have any way to earn 

it. At this point Mr. Weller piped 

in: “I’ll hire you both to work at 

the church. It will take about three 

months for you to earn enough  

to pay back Mr. Linton.” They both 

agreed and thanked their grandfather.

Nate, however, had a request — 

to be able to shake hands with Mr. 

Linton when they paid the $200: “I 

don’t want to just give the money to 

the facilitator. I would like to be able 

to look you in the eye when I give you 

this money.” Even though Mr. Linton 

lives 50 minutes away, he said he was 

happy to come back once the boys 

earned the money. 

Three Months Later. As part of their 

agreement, everyone met three months 

later, and this time the tenor of the 

meeting was completely different. Mr. 

Weller enthused about how the boys 

had improved and stepped-up their 

behavior. Their grades were better and 

Nate was working part-time at Dairy 

Queen. When Nate handed over the 

payment, Mr. Linton reached out his 

hand and said, “I’m really impressed 

with how hard you two have worked. 

You know, the money isn’t as important 

to me as getting to see you two work 

towards something really positive.”

The boys each hugged Mr. Linton, 

who then turned to Mr. Weller and said, 

“I’d like to donate this $200 to your 

church,” and the two men shook hands 

and laughed. 

Lamont’s Outcome. Mr. Linton 

asked Louisa to check into the status 

of Lamont’s case. According to the 

Maryland State’s Attorney’s adult divi-

sion office, Lamont requested a trial by 

jury and the judge determined that the 

charge was not sufficiently serious to 

warrant a jury trial. The judge then dis-

missed the case and all charges against 

Lamont were dropped. 

Mr. Linton expressed how reward-

ing the experience was for him to par-

ticipate in the Community Conference. 

He not only felt that the matter was 

satisfactorily resolved, he felt really good 

about having met Dave, Nate, and Mr. 

Weller, and about the boys’ ability to 

learn from their mistake and to turn 

around their behavior and pursue a bet-

ter path.

He also expressed how utterly disap-

pointed and depressed he was to learn 

about the outcome of Lamont’s case in 

the adult system. He stated that the only 

thing Lamont learned was that he can 

do bad things and, even though arrest-

ed, avoid any consequences. He added 

that the authorities had wasted the time 

and resources spent on Lamont’s case.

Hopefully the story of this case 

conveys some of the emotionality that 

happens during conferences, because 

it is this deep emotional engagement 

that fuels the profound transforma-

tions that we have seen take place 

hundreds of times during Community 

Conferences.

If you would like to see other ex-

amples of specific cases, please visit our 

website. There is also a video of three 

case examples (juvenile auto theft, sexu-

al harassment in a school, and ongoing 

neighborhood conflict) at http://vimeo.

com/36295061. 

Where Do We Go From Here?
Those who advocate for a greater 

role of Restorative Justice in our crimi-

nal justice system still recognize the 
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important role that courts play in our 

current justice process. The adversarial 

system is necessary when there is no ac-

knowledgment of the harm – requiring 

a process that will determine who is re-

sponsible for the harm and appropriate 

consequences.

And though Restorative Justice can 

be very effective when used to deal with 

serious crimes, we are not yet likely to 

see Restorative Justice used for murder 

cases. Still, you can read about two cas-

es where conferencing was used in mur-

der cases — one pre-sentencing (Can 

Forgiveness Play a Role in Criminal 

Justice? New York Times, 1/6/13), and 

the other 15 years post-sentencing (The 

Truth about Forgiveness, Washington 

Post, 3/22/09). 

As we are fond of saying, Community 

Conferencing delivers a “quadruple bot-

tom line”:

1. Holds offenders accountable

2. Includes victims in deciding out- 

 comes

3. Cost effective

4. Builds community cohesion in the 

 wake of crime

Delaware has an opportunity to pro-

vide victims a place at the table and save 

the state money and other resources at 

the same time by making a place for 

more Restorative Justice programs. 

Given the quadruple bottom line, how 

can we afford not to? 

Deep emotional 

engagement fuels 

the profound 

transformations 

that take place 

hundreds of times 

during Community 

Conferences.

Those who advocate 

for a greater role of 

Restorative Justice in 

our criminal justice 

system still recognize 

the important role 

that courts play in our 

current justice process.
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Judge Helen Balick was a role 

model for a generation of men 

and women lawyers. She never  

went to college but passed the 

Graduate Record Exams in Penn-

sylvania and was admitted to The 

Dickenson School of Law in 1963, 

shortly after her first husband’s  

sudden and unexpected death.

She graduated in 1966 as a bud-

ding attorney with both innate  

ability and practical knowledge from 

her former experience as a parapro-

fessional in a law office. After gradu-

ation and admission to the Penn-

sylvania Bar, she worked for the  

former Girard Trust Bank. In 1967, following her marriage  

to fellow Dickenson Law graduate and currently retired 

Delaware Superior Court Judge/Vice Chancellor Bernard 

Balick, she moved to Delaware where she became the thir-

teenth woman to be admitted to the Delaware Bar and its 

third woman judge.

She performed general legal work, was the first statewide 

president of Delaware Community Legal Aid Society, and 

served as a master in Family Court until she was named 

United States Magistrate and Bankruptcy Judge in 1974. 

She maintained that dual position until 1980 when the  

Magistrate function became an independent position. She  

also was a long-serving member of the Board of Trustees of 

The Dickenson School of Law.

Judge Balick was Delaware’s sole federal Bankruptcy Judge 

from 1974 to 1993 when Judge Peter Walsh was appointed. 

She retired in January 1998, and, subsequently, she not only 

was replaced but four additional positions were quickly add-

ed to the court, which now has a total of six judges.

During her years as judge, she was well known for arriving 

at work at 8 a.m. after arising at 4:30 or 5 in the morning. 

She is proud of her involvement in a number of successful 

Chapter 11 bankruptcies, such as those involving Phoenix 

Steel and Continental Airlines, which returned to profitabili-

ty after resolution in her courtroom. She was widely admired 

as an excellent judge who brought positive national attention  

to the Delaware Bankruptcy Court while she carried an
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enormous workload with dedication 

and dignity. 

Judge Balick says she never 

looked back after leaving the court 

in 1998 and adjusted very quickly 

to an enjoyable retirement. She now 

indulges two pursuits: she spoils her 

current dog, an eight-year-old min-

iature pinscher found in a rescue 

shelter, who returns her love with 

devoted companionship and undevi-

ating protection, and she “accumu-

lates” books at every opportunity 

– she’s emphatic that she does not 

“collect” books, she “accumulates.”

A voracious reader, Judge 

Balick’s current interests range 

from books on dogs and mysteries through social histories. 

Both she and her husband share the book “accumulating” 

hobby and their home overflows with bound volumes on al-

most any conceivable topic. She claims they even carefully 

maintain stacks of books in their attic. Judge Balick also  

continues memberships in book-related organizations such 

as the Delaware Bibliophiles and the University of Delaware 

Library Associates, and assists with the American Associa-

tion of University Women’s annual book sale.

Judge Balick rises, just as in her pre-retirement days, at 4 

or 5 a.m. but now looks forward to several day trips each week 

with her husband to book sales in Delaware, Pennsylvania, 

New Jersey, and Maryland. They avoid the major roads and 

travel the less crowded byways to places like Morgantown, 

Lancaster, Bel Air, Princeton, and Havre de Grace. They find 

out-of-the-way places to dine and return home each day to 

be joyfully welcomed by the Judge’s canine protector.

The Judge states she watches little television and lim-

its her attention to PBS stations. She is proud to say that a 

computer does not grace their home and neither she nor her 

husband own “smart” phones as they both prefer the less 

frenetic existence afforded by an absence of such technology.

Judge Balick and her husband attend events related to the 

Delaware Bar and maintain a keen interest in their family and 

friends and in the events unfolding in the community and  

institutions in which they served. They are a happy couple 

with enthusiasm for this new phase of their life. 
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