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Molly’s article is a superb primer on anything and every-
thing a lawyer must consider regarding social media as the law-
yer counsels and advocates on behalf of clients contemplating 
or commencing litigation.

Ashley Messenger, Clay Calvert, and I each focus on how 
substantive legal doctrines developed in a simpler time get 
morphed and stressed when placed in the context of modern 
social media.

Ashley engages in a fascinating exploration of what may 
happen when common-law doctrines governing the right of 
publicity meet Twitter.

Clay engages in a similar exploration, examining how the 
centuries-old law of libel and decades-old First Amendment 
doctrines that now constrain libel law apply in the context of the 
Internet, including the impact of the broad immunity Congress 
created with section 230 of the Communications Decency Act.

My own contribution explores how First Amendment doc-
trines governing public forums are stressed when applied to 
the social-media posts of public officials, taking as a principal 
example (well, who else?) President Donald Trump’s ubiquitous 
use of Twitter.

Also, don’t miss Bruce M. Stargatt Legal Ethics Writing 
Competition winner Michelle Streifthau-Livizos’ take on 
whether judges and lawyers can be “friends” on social media.

Rodney A. Smolla

EDITOR’S NOTE

I
n the early 1960s, before there was an Internet and when  
 most Americans understood television as a choice between  
 ABC, NBC and CBS, the philosopher Marshall McLuhan fa-

mously pronounced, “The medium is the message.” This issue 
of the Delaware Lawyer, focusing on the law and social media, 
invites us to reflect on whether McLuhan had it right. What 
actually matters most, the medium or the message?

The four principal articles focus on social media in litigation, 
social media and “the right of publicity” (also known as “ap-
propriation of name or likeness”), social media and libel, and 
whether the social-media platforms of public officers should be 
treated as public forums for First Amendment purposes.

These four topics are all intrinsically interesting cuts on the 
intersection of law and social media, but they are in no sense 
comprehensive. We might easily come up with another 40 top-
ics illustrating the intersection on issues no less compelling. 

Molly DiBianca’s article opens with the statement, “Social-
media evidence is everywhere and in every court.” We might 
expand Molly’s point. Our commerce, our culture, our dis-
course, our democracy now reside as much in cyberspace as in 
physical space. As law touches all aspects of human endeavor, it 
touches all aspects of the cyber world, where so much of human  
endeavor now resides.

If the Internet generally, and social media particularly, have 
profoundly transformed our world, the law has struggled to 
keep up. We labor to apply principles and doctrines developed 
in the relationships and realities of the physical world to the 
relationships and realities of the virtual world. Rodney A. Smolla
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officer of the Delaware Museum of Natural History and con-
tinues to chair the Museum’s advisory committee on Collec-
tions and Research. He is a fellow of the Delmarva Ornitho-
logical Society and has published articles on Cooper’s hawks, 
golden eagles and Wilmington’s peregrine falcons in the DOS 
journal, Delmarva Ornithologist.

Ashley Messenger 
is Senior Associate General Counsel at Na-
tional Public Radio, specializing in First 
Amendment and media law issues. She 
previously served as Editorial Counsel to 
U.S. News & World Report, a Fellow at 
the Reporters Committee for Freedom of 

the Press, and litigation counsel in private practice. She has 
taught First Amendment law at the University of Michigan 
Law School and media law at American University. She is the 
author of a textbook, A Practical Guide to Media Law, and is a 
former radio talk show host. 

Rodney A. Smolla
is Dean of the Delaware Law School of 
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of Rights Law at William & Mary, and Senior Fellow of the  
Annenberg Washington Program of Northwestern University. 
He is the author of many legal treatises, books and articles on 
constitutional law, media law and civil rights law. He remains 
an active litigator and has presented oral argument in state and 
federal courts throughout the country, including the United 
States Supreme Court. He became a member of the Delaware 
bar in 2016.

Clay Calvert
is the Brechner Eminent Scholar in Mass 
Communication in the College of Journal-
ism and Communications at the University 
of Florida in Gainesville. He also directs 
the Marion B. Brechner First Amendment 
Project, which has filed multiple friend-of-

the-court briefs with the U.S. Supreme Court in cases involv-
ing the rights of free speech, free press and petition. He is the 
author or co-author of more than 140 law journal articles and 
is co-author of the market-leading undergraduate textbook 
Mass Media Law (20th ed. 2018, McGraw-Hill Education). He 
is a member of the State Bar of California and the Bar of the 
Supreme Court of the United States.

Molly DiBianca
practices employment law and litigation 
in Wilmington, Delaware, where she is a 
Partner with Smith Katzenstein & Jenkins, 
LLP. She represents employers in a variety 
of industries in employment-rights claims, 
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ment disputes at the state and federal court level. She serves 
as Head of the Social Media Working Group of the Delaware 
Supreme Court Commission on Law and Technology.

Gregory A. Inskip
recently retired from the practice of law 
(insurance, commercial and public utilities 
litigation) and remains Of Counsel at Pot-
ter Anderson & Corroon LLP. He served 
for several years on the Board of Editors 
of Delaware Lawyer. He previously was 

co-editor of the journal of the Delaware State Bar Associa-
tion, then known as In Re. Until recently he was a trustee and  
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FEATURE
Ashley Messenger

When does corporate 

communication  

cross the line  

from protected  

expressive “speech”  

to commercial  

promotion?

What is Commercial?
Courts are clear on the principle that 

only “commercial” uses are actionable for 
the purpose of right of publicity claims.6 
“Expressive” works, on the other hand, 
like books, films, newspapers and art, are 
protected by the First Amendment, even 
when they are sold for profit.7 Yet as sim-
ple as that distinction seems, numerous 
cases wrestle with the question of what 
is a “commercial” versus “expressive” use 
of a name or likeness.8

In many cases, the use at issue has 
some expressive elements and some com-
mercial elements. It has proven to be dif-
ficult to draw a clear line to distinguish 
commercial from protected uses. States 
have created various tests to make that 
determination.9 Because these tests give 
different weight to different factors, the 
outcome of a case could easily be very 
different depending on the jurisdiction 
in which the case is filed. 

This is one complaint that many na-
tional companies have — that there is no 
clear, consistent standard to which they 

This article was inspired by a tweet:1 The image above was tweeted by 
Chevrolet, a corporation that makes the iconic Chevy Corvette, in 
reference to the death of singer Prince, famous for a song entitled “Little 
Red Corvette,” whose chorus contains the line “Baby, you’re much too 
fast.” The tweet clearly features one of the company’s premier products and 
also clearly references a famous person. 

M
ost American jurisdictions recog-
nize a cause of action for infringing 
“the right of publicity” or for “ap-

propriation of name or likeness.” 2 The 
tort, typically classified as a form of inva-
sion of privacy, arises from the unauthor-
ized appropriation of a person’s name or 
likeness for the defendant’s own benefit.

Most jurisdictions require that the 
appropriation be for a “commercial pur-
pose.” 3 Some states apply the tort in a 
manner that extends beyond a literal ap-
propriation of the person’s name or like-
ness, applying it more broadly to an ap-
propriation of a plaintiff’s “identity” or 
“image” for commercial purposes.4 

There are some jurisdictions in which 
the case law might support a claim for 
violating Prince’s right of publicity be-
cause the tweet invokes his image,5 and 
yet the speech at issue is clearly com-
mentary of a matter of public concern, 
which would ordinarily be protected by 
the First Amendment. The question is 
whether such social-media commentary 
is “commercial.”

The Right of  Publicity  
       in Social Media
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will be held to guide their de-
cision-making. Or, more ac-
curately, the Supreme Court 
has failed to establish a clear 
guideline for what kind of use 
would be protected by the 
First Amendment. 

The only publicity case to 
reach the Supreme Court con-
tained a highly unusual set of 
facts, involving the filming and 
broadcast of an entire human 
cannonball act, and the deci-
sion provides little guidance as 
to how the First Amendment 
relates to commentary about  
celebrities.10 Thus, speakers lack 
the ability to gauge whether 
their speech will have constitutional pro-
tection if the context could remotely be 
considered commercial.

Commercial Speech  
and the First Amendment

Even if speech is determined to be 
“commercial” rather than “expres-
sive,” the Supreme Court has ruled 
that commercial speech is entitled  
to some degree of First Amendment pro-
tection.11 The Court affirmed in First  
National Bank of Boston v. Bellotti 12  
that corporations have a First Amend-
ment right to comment on issues of pub-
lic concern.

In striking down a state campaign 
finance provision, the Court ruled that 
“the question must be whether [the law] 
abridges expression that the First Amend-
ment was meant to protect.” 13 The Court 
stated that “[t]he inherent worth of the 
speech in terms of its capacity for inform-
ing the public does not depend on the 
identity of its source . . ., ” noting that 
no one would suggest that the speech at 
issue should be restricted if the speakers 
were not corporations.14

The Court in Bellotti also noted 
that media companies have broad First 
Amendment rights,15 yet “the press does 
not have a monopoly on either the First 
Amendment or the ability to enlight-
en.”16 The First Amendment prohibits 
the government from “limiting the stock 
of information from which members of 
the public may draw.” 17

But the Court later carved back its ex-
pansive view of corporate expression in 
Bolger v. Youngs Drug Products Corp.18 
The Court had to determine whether 
informational pamphlets distributed by 
a condom manufacturer were “commer-
cial.” The pamphlets discussed “impor-
tant public issues such as venereal disease 
and family planning.” 19 However, they 
also mentioned Trojan-brand condoms, 
the product sold by the company.

In an unfortunately brief analysis, 
the Court concluded that the pamphlets 
were commercial. The Court said that 
“the reference to a specific product does 

not by itself render the pam-
phlets commercial speech,” 
and the fact that the company 
had “an economic motivation 
for mailing the pamphlets” 
was insufficient to turn the 
materials into commercial 
speech, but the combination 
of factors supported the con-
clusion that the speech was 
commercial.20 

The impact of Bolger and 
its relatively light analysis is 
most evident in the Seventh 
Circuit’s decision in Jordan v. 
Jewel Food Stores, Inc. 21 The 
facts of the case are relatively 
straightforward: Michael Jor-

dan, a famous basketball player, was in-
ducted into the Basketball Hall of Fame. 
Sports Illustrated published a commemo-
rative issue focusing on Jordan’s career. 
Jewel was offered a page of advertising 
space in exchange for carrying the issue 
in its stores.22

Jewel’s “ad,” which consisted of a con-
gratulatory message, ran on the inside 
back cover and said:

After six NBA championships, scores 
of rewritten record books and numer-
ous buzzer beaters, Michael Jordan’s 
elevation in the Basketball Hall of 
Fame was never in doubt! Jewel-Osco 
salutes #23 on his many accomplish-
ments as we honor a fellow Chicagoan 
who was “just around the corner” for 
so many years.23

The ad also featured a large photo of 
a pair of basketball sneakers with #23 on 
them and the Jewel-Osco logo was cen-
tered on the page.24

The content of the speech — a con-
gratulatory message and praiseful com-
mentary — is something that we would 
typically recognize as expressive speech. 
In fact, the message could easily have 
been part of any of the articles in the 
magazine. The photo of the sneakers 
could also have illustrated any of the sto-
ries. The only thing that identified the 
message as an “advertisement” was the 
Jewel-Osco logo and the reference to the 
store’s tagline, “just around the corner.” 
No product was advertised, there was no 

In Jordan v. Jewel  
Food Stores, Inc.,  
the court found  
that the speech  

constituted  
“image advertising,” 
which might help the 
brand, and therefore  

is commercial.
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call to action and the focus of 
the message was entirely on Jor-
dan’s accomplishments.

The Jordan court specifically 
relied on Bolger. Even though the 
ad didn’t propose a commercial 
transaction or refer to any specif-
ic product, and the literal import 
of the words was clearly noncom-
mercial,25 the court found that 
the speech constituted “image 
advertising,” which might help 
the brand, and therefore is com-
mercial. The opinion indicates 
that anything that is not “prod-
uct advertising” is “image adver-
tising,” and merely by existing, it 
is inherently commercial. 

Ironically, the entire Sports 
Illustrated issue, while sold for 
profit, is entirely protected. The 
court said that Jewel-Osco’s 
speech was clearly noncommer-
cial, but it distinguished the ad 
from the other editorial content 
because “[i]t isn’t an article, a column, 
or a news photograph or illustration.” 26 
In essence, even though the ad delivered 
the same congratulatory message, the fact 
that it wasn’t in the form of an article was 
problematic in the court’s view. 

The court failed to recognize that 
there are other models for corporate 
speech that reference a brand without 
being an “advertisement” or “commer-
cial.” For example, noncommercial pub-
lic broadcasters have relied on corporate 
sponsorships for decades and the FCC 
has established very clear guidelines for 
determining what counts as a “noncom-
mercial” corporate sponsorship.27

Sponsorship messages — which the 
FCC distinguishes from “commer-
cial advertising” — may contain brand 
names and/or refer to products or ser-
vices, but may not include qualitative or 
comparative language. They may also 
include logos or slogans as long as they 
are there to identify the sponsor rather 
than promote it.28 Price or savings infor-
mation, calls to action (e.g. “stop by our 
showroom”), or inducements (e.g. “spe-
cial gift for the first 50 customers”) are 
“commercial,” but neutral references to 

the brand itself are not.29

Thus, a court need not determine that 
every corporate statement that might 
generate goodwill is “commercial.” 

In fact, other courts have 
found that businesses are en-
titled to First Amendment pro-
tection when right of publicity 
issues arise. For example, in New 
York Magazine, Inc. v. Metropol-
itan Transportation Authority,30 
the Second Circuit protected 
an advertisement for New York 
Magazine, poking fun at Mayor 
Rudy Giuliani, which featured 
the magazine’s logo and the line, 
“Possibly the only good thing 
in New York Rudy hasn’t taken 
credit for.”

Similarly, in Joe Dickerson & 
Assoc., LLC v. Dittmar,31 the Su-
preme Court of Colorado pro-
tected a company’s newsletter, 
even though it was for market-
ing purposes, noting that “the 
content of the speech, not the 
motivation of the speaker,” de-
termines whether the speech is 
commercial or not.32 

Corporate Speech in Social Media
The question, then, is whether cor-

porate speech in social media is always 
“commercial” speech. On one hand, the 
speech has the potential to create an eco-
nomic benefit to the company. Speech in 
social media would seem to always count 
as “image advertising” as the court in 
Jewel described.

On the other hand, corporate speech 
in social media can be expressive. The 
Corvette ad shown at the top of this ar-
ticle is a perfect example. I don’t know 
what Corvette executives thought about 
Prince’s song, “Little Red Corvette,” but 
I would guess that Corvette has gained 
incalculable benefit from the reference 
over the years insofar as the song associ-
ated the Corvette brand with being very 
fast and very sexy. The company’s post 
feels like a direct response to Prince’s 
speech about them, a thank you of sorts, 
from one “person” to another.33

Many corporate social-media posts 
are consistent with media uses but are 
accused of violating publicity rights only 
because the poster is the “brand.” For 
example, an actress sued over the tweet 
above.

FEATURE

Sponsorship 
messages — which 

the FCC distinguishes 
from “commercial 

advertising” — may 
contain brand names 

and/or refer to  
products or services, 
but may not include 

qualitative or 
comparative language.
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Tabloid magazines that feature ce-
lebrities performing ordinary tasks like 
shopping or eating food would not be li-
able for associating the celebrity with the 
product they are using because the use is 
editorial.34 And if any person — whether 
an ordinary citizen or a paparazzo — 
tweeted a photo of the actress, com-
menting on her visit to Duane Reade, the 
use would likely be protected.

The basis for liability seems to be  
only that the tweet was posted from the 
official Duane Reade Twitter account.35 
In essence, everyone in the world except 
Duane Reade could tweet exactly the 
same thing with impunity. And that rais-
es some interesting questions. 

Could the CEO of Duane Reade 
tweet the image from his personal ac-
count? Could an intern? Could Duane 
Reade retweet someone else’s tweet of 
the image? Are all such tweets “com-
mercial” just because there may be some 
benefit to the company? Should we con-
sider the expressive context of the tweet 
or only take into account the source?

Social media shows that the line be-
tween promotion and expression is very 
thin. But social media also has an im-
portant quality that distinguishes it from 
traditional advertising: notably, the abil-
ity to respond. 

When a company refers to a person on 
social media, they run the risk of the per-
son using the platform to object. Imagine 
tweeting about Katherine Heigl shopping 
in your store and, instead of suing, she 
simply replies something to the effect that 
the store was a mess, staff was rude, and 
she has no intention of returning.

And the public can respond too. When 
Carrie Fisher died, Cinnabon tweeted an 
image that looked like Princess Leia with 
Cinnabon rolls in lieu of her iconic hair 
twists, and the public backlash was so 
strong that Cinnabon deleted the tweet 
and apologized.36 

In many cases, a brand’s effort to por-
tray itself positively will backfire, and that 
possibility alone will certainly provide a 
chilling effect on abusive, exploitative 
references to celebrities without the need 
for the law to infringe First Amendment 
rights. At least in the case of social me-

dia, there is a self-corrective mechanism 
that can be employed that should allevi-
ate any “harm” to the extent the interests 
being protected are related to protecting 
privacy or truth (i.e. not falsely associat-
ing a person with a brand).

Moreover, the question of how corpo-
rations may speak in the realm of social 
media takes on greater importance as 
the Supreme Court has acknowledged 
the role of social media as the new town 
square.37 

To the extent the law seeks to protect 
an economic interest — to ensure that 
people make money from the use of their 
name or likeness — that interest should 
always yield to legitimate First Amend-
ment rights.38 The law should provide 
breathing room for the expressive aspects 
of corporate speech, especially in social 
media, rather than dismiss all commen-
tary as marketing or “image advertising” 
and therefore commercial. u
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Clay Calvert

I
n January 2018, a federal judge in 
Boulger v. Woods 1 tossed out a libel case 
against The Onion Field actor stem-

ming from a Twitter-posted message. 
Woods’ tweet falsely suggested plaintiff 
Portia Boulger gave a Nazi salute during 
a March 2016 campaign rally in Chicago 
for then-presidential candidate Donald J. 
Trump. Boulger, in fact, was a Democrat 
and a pledged convention delegate for 
Bernie Sanders.

Replete with the hashtags Twitter users 
adore, Woods’ tweet read: “So-called  
#Trump ‘Nazi’ is a #BernieSanders agi-
tator/operative?” The actor supplemented 
those words by reposting from another 
Twitter user a photo of a woman giving 
a “Heil Hitler” gesture, accompanied by 
a caption incorrectly identifying her as 
Boulger.

Woods was fortunate to escape liabil-
ity. His use — strategic or otherwise — 
of a question mark at the end of his tweet 

FEATURE
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Can a tweet — a message of 280 or fewer characters posted on a medium 
known for righteous rants and instant outrage — land you in a libel suit?  
Yes — just ask Oscar-nominated and Emmy Award-winning actor James 
Woods.

spared him from a lengthy legal battle.
That’s because U.S. District Judge 

George C. Smith held that “the question 
mark leaves open the real possibility that 
reasonable readers would interpret the 
tweet as a mere inquiry signaling Woods’s 
lack of certainty and inviting his followers 
to reach their own conclusions” 2 rather 
than as a factual assertion.

And because the case was tried under 
Ohio law, which recognizes the innocent 
construction rule (if a statement is sus-
ceptible of two meanings, one defama-
tory and one not, the court adopts the 
innocent one), Smith dismissed the case. 
In brief, Woods’ question-mark tweet 
constituted an innocent, non-defamatory 
construction. Lest one think that tacking 
on a question mark is a sure-fire formula 
for dodging a libel case, Judge Smith cau-
tioned that the case’s outcome was “not 
to say that questions are automatically in-
sulated from liability for defamation as a 

     Libel by  Online Social Media
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matter of law. Many courts . . . have rec-
ognized the possibility that questions may 
function as factual assertions depending 
on the circumstances.” 3

Interestingly, Boulger was not the first 
libel suit over a tweet involving James 
Woods. In 2015, the actor was on the 
other end of a dispute, suing an anony-
mous Twitter user who accused him of be-
ing a “cocaine addict.” 4 Such a factual al-
legation is defamatory because it imputes 
criminal conduct to Woods and attacks his 
personal habits and character. A Califor-
nia judge refused to dismiss Woods law-
suit5 and the anonymous poster later died, 
cutting off the appeals process.6 Woods 
wound up with a letter from the deceased 
defendant’s attorney stating that his client 
and his client’s family “are not aware of 
any facts to suggest that Mr. Woods has 
ever been a cocaine addict or used any 
other drugs.” 7

Regardless of the somewhat unusual 
endings in the James Woods lawsuits, they 
— along with other recent high-profile li-
bel suits filed against the likes of Courtney 
Love8 and Donald Trump9 based on their 
tweets — evidence the perils and pitfalls 
of spouting off on social-media platforms 
like Twitter and Facebook.

For the record, the president — the 
man who says he wants to open up libel 
laws — wiggled off the legal hook in Janu-
ary 2017 in Jacobus v. Trump because a 
judge determined his tweets, perhaps 
unsurprisingly, were protected as “loose, 
figurative, and hyperbolic” expressions of 
opinion akin to a “political dispute cum 
schoolyard squabble.” 10

Indeed, Trump had tweeted the plain-
tiff was a “major loser” and “a real dum-
my” who had “zero credibility.” 11 Such 
name calling — albeit sad, as the president 
might say — has long been protected.

Libel by Twitter — twibel, in port-
manteau parlance — is real. And while 
some courts find that the rough-and-
tumble rhetoric often found on Twitter 
affects the determination of whether a 
tweet is a factual assertion (actionable) or 
an opinion (non-actionable),12 the same 
traditional elements of defamation gen-
erally apply to lawsuits based on tweets 
just as they do to cases involving printed 

newspapers and books. 
The five basic elements of a defama-

tion lawsuit, as the Supreme Court of 
Delaware recently reaffirmed, “are: (i) a 
defamatory communication; (ii) publica-
tion; (iii) the communication refers to the 
plaintiff; (iv) a third party’s understand-
ing of the communication’s defamatory 
character; and (v) injury.” 13 The central 
injury of, course, is harm to one’s repu-
tation stemming from a false statement 
of fact, with redress for reputation being 
recognized under the Delaware Constitu-
tion.14

But there is one very important dif-
ference between old-school defamation 
lawsuits and those involving statements 
posted on Internet-based platforms such 
as Twitter, Facebook, newspaper websites 
and online review platforms like Yelp. 
That distinction is the civil immunity 
granted by federal statute to websites that 
merely host content created and generated 
by third parties.

Specifically, Section 230 of the Com-
munications Decency Act of 1996 states 
that “no provider or user of an interac-
tive computer service shall be treated as 
the publisher or speaker of any informa-
tion provided by another information 
content provider.” 15 This so-called Good 
Samaritan provision typically means that 
Twitter, Facebook, Yelp and other sites 

are immune from liability for defamatory 
remarks posted by third parties. 

Social-media websites thus are treated 
more like distributors — akin to news- 
stands and bookstores — rather than pub-
lishers. In practical terms, this means Por-
tia Boulger could sue James Woods for his 
tweet, but she could not sue Twitter for 
hosting that tweet.

In one high-profile defamation case, the 
U.S. Court of Appeals for the Sixth Cir-
cuit in 2014 held that Section 230 shielded 
a website — aptly called The Dirty — and 
its operator, Nik Richie, from liability for 
defamatory comments posted by an anon-
ymous user about a high school teacher 
and Cincinnati Bengals cheerleader named 
Sarah Jones.16 The website instructed users 
to “[t]ell us what’s happening. Remember 
to tell us who, what, when, where, why.”

In brief, Jones contended the website 
solicited defamatory content. But the 
Sixth Circuit held that “[b]ecause (1) the 
defendants are interactive service provid-
ers, (2) the statements at issue were pro-
vided by another information content pro-
vider, and (3) Jones’s claim seeks to treat 
the defendants as a publisher or speaker of 
those statements, the [Section 230] bars 
Jones’s claims.” 17

Section 230 is broadly construed by 
courts to protect Internet service provid-
ers and interactive computer services in 
a wide variety of civil liability situations, 
including ones stretching far beyond the 
confines of libel law. For instance, the 
U.S. Court of Appeals for the Fifth Cir-
cuit held in 2008 that Section 230 shield-
ed MySpace from civil liability based on 
negligence and gross negligence claims 
in a case involving a 14-year-old girl who 
was sexually assaulted by a man who initi-
ated contact with her through that social 
network.18 More recently, Section 230 has 
shielded Twitter and Facebook from law-
suits claiming they provide material sup-
port to terrorist organizations by permit-
ting their content.19

Are such results correct? Section 230 
was intended “to promote the continued 
development of the Internet and other 
interactive computer services and other 
interactive media” 20 and “to preserve the 
vibrant and competitive free market that 
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presently exists for the Internet and other 
interactive computer services, unfettered 
by Federal or State regulation.” 21  But that 
was 22 years ago — akin to a century or so 
online, given how swiftly change occurs 
on the Internet. 

Recent decisions in which the web-
site Backpage.com* has been shielded 
by Section 230 from liability for hosting 
user-generated ads allegedly for prosti-
tution, including underage women who 
are trafficked for sex, are promoting 
reconsideration of the statute’s broad 
scope.22 In ruling in one such case in 
2016, the U.S. Court of Appeal for the 
First Circuit suggested that while its 
hands were tied, Congress needed to 
step in to amend Section 230. As the 
First Circuit put it:

The appellants’ core argument is that 
Backpage has tailored its website to 
make sex trafficking easier . . . [and] 
the appellants have made a persua-
sive case for that proposition. But 
Congress did not sound an uncertain 

trumpet when it enacted the CDA, 
and it chose to grant broad protec-
tions to Internet publishers. Showing 
that a website operates through a mer-

etricious business model is not enough 
to strip away those protections. If the 
evils that the appellants have identi-
fied are deemed to outweigh the First 
Amendment values that drive the 
CDA, the remedy is through legisla-
tion, not through litigation.23

In 2017, Congress took action with 
Senate Bill 1693, better known as the 
Stop Enabling Sex Traffickers Act of 2017 
(SESTA). Introduced by Ohio Senator 
Rob Portman, SESTA would amend Sec-
tion 230 to eliminate immunity for the 
operators of websites that knowingly as-
sist, support or facilitate advertising for the 
sale of unlawful sex acts with sex traffick-
ing victims. It would also allow state at-
torneys general to file civil actions against 
such website operators on behalf of resi-
dents who are sex trafficking victims. The 
measure initially faced immense pushback 
from Silicon Valley giants like Google and 
Facebook, but that has changed.24 The bill 
was still pending in March 2018.
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Another pending federal measure that 
would also affect Section 230 is House 
Bill 1865, known as the Allow States and 
Victims to Fight Online Sex Trafficking 
Act of 2017 (FOSTA). Both bills have 
been blasted by the Electronic Frontier 
Foundation (EFF), which describes it-
self as “the leading nonprofit organiza-
tion defending civil liberties in the digital 
world.” 25 As a December 2017 EFF post-
ing stated, “[o]ne of the most egregious 
problems with FOSTA and SESTA is the 
difficulty of determining whether a given 
posting online was created in aid of sex 
trafficking.” 26

Ultimately, while Section 230 provides 
critical immunity to the likes of Twitter 
and Facebook in defamation cases, the 
Backpage.com and terrorist cases are test-
ing its limits and giving it growing pains. 
One can reasonably expect further efforts 
to rollback its sweep. Whether those bills 
ultimately are successful or effective re-
mains to be seen. u
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*Editor’s Note: As this article went to 
press, it was announced that Backpage.
com’s servers had been seized following a 
raid by federal and state agencies.
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A primer on  

attorneys’ obligations  

to collect, retain  

and produce evidence  

from social-media 

channels. 

Social-media evidence is everywhere and in every court. From the divorce 
case in which one spouse’s changed Facebook status from “Single” to 
“In a relationship” was a factor in the reduction of alimony payments, 
to the intellectual-property case in which the plaintiff asserted claims for 
trademark infringement based on the defendant’s allegedly infringing logo, 
which could be found on the defendant’s Facebook page — social-media 
evidence is ubiquitous and unavoidable.

Social-Media 
  Evidence:  From Preservation   
             to Authentication

A
lthough lawyers may be inclined to 
 shy away from social media out of  
  fear of the unknown, our ethical ob-

ligations require us to deal with social-
media evidence head on. This article lays 
out the basics for the preservation, col-
lection, production, authentication and 
introduction of social-media evidence.

Step One: Warn
First things first. At the outset of a new 

engagement, consider a warning to your 
new client. Lawyers who represent indi-
viduals, for example, commonly include a 
provision in engagement letters specifically 
warning clients of the risks of social-media 
use while their case is ongoing.

But, while the engagement-letter op-
tion may protect you against malpractice, 

it does not do much to help assist the 
client from harming his case with mis-
directed social-media posts. So help your 
client help himself. 

Consider whether you should request 
that your client cease all social-media ac-
tivity until the case is complete. If that 
request seems too drastic (or your cli-
ent seems unlikely to comply), consider 
whether you should advise your client to 
change his social-media profiles to “pri-
vate” so they are not accessible by the 
public.

At a minimum, consider advising your 
client to avoid posting anything that 
could affect the case and to never post 
anything that would waive the attorney-
client privilege.

Molly DiBianca
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Step Two: Preserve
While warning your client about the 

multitude of problems to avoid, it may 
occur to you that some problems may al-
ready exist. In other words — what exactly 
has your client already posted online that 
may be damaging to his case? Now is the 
time to ask. 

Better to know now than when oppos-
ing counsel asks your client on the witness 
stand and puts “unflattering” photos of 
your client on the Elmo for the jury to see. 
So, wisely, you sit down with your client 
to review his Facebook profile and see for 
yourself what potential issues may exist.

But then you find those issues. Maybe 
you find lots of them. Now what? 

Can you tell your client to delete the 
profile entirely? Or the pictures and posts 
that you worry may hurt the case? 

This thought should trigger all sorts 
of alarm bells. The duty to preserve arises 
when a party reasonably foresees that evi-
dence may be relevant to issues in litiga-
tion. All evidence in a party’s “possession, 
custody, or control” is subject to the duty 
to preserve. Evidence is considered to be 
within a party’s “control” when the party 
has the legal authority or practical ability to 
access it. Thus, a client has “control” of the 
contents of his social-media account and, 
consequently, the duty to preserve applies. 

Rule 3.4 of the Delaware Rules of Pro-
fessional Conduct (the “Rules”) provides 
that a lawyer (and anyone acting on her 
behalf) shall not obstruct another party’s 
access to evidence or alter, destroy or con-
ceal potential evidence. It also expressly 
provides that a lawyer “shall not counsel 
or assist another person to do any such 
act.” 1 On its face, Rule 3.4 seems to clear-
ly prohibit a lawyer from advising or assist-
ing her client from deleting content from 
his Facebook page. 

But the answer may not be that obvi-
ous. The Florida Bar Association’s Pro-
fessional Ethics Committee issued an 
advisory opinion on the subject and the 
opinion makes clear that the issue is more 
nuanced.2 If the lawyer first ensures that 
the evidence is preserved, the Committee 
concluded, the attorney may instruct the 
client to destroy the online content.

The Pennsylvania Bar Association’s 
Professional Guidance Committee agrees. 

In an earlier advisory opinion, the Penn-
sylvania Committee concluded both 
that an attorney may advise her client to 
change the privacy settings on the client’s 
social-media page and, also, may instruct 
the client to delete the content — provid-
ed, however, that the content has already 
been preserved. 

For good reason, the lawyer may not 
be very comfortable with instructing a 
client to destroy evidence of any kind. 
A Virginia court imposed sanctions of 
$542,000 against a senior trial lawyer and 
$180,000 against his client when the cli-
ent, at the instruction of the lawyer’s para-
legal, deleted photographs from the cli-
ent’s social-media page.3 But, in that case, 
the photographs had not been preserved 
prior to deletion. 

So, if you are considering whether it 
would be a good idea to tell your client 
to delete online posts, photos and com-
ments, think carefully. Preserve the con-
tent, regardless of whether you decide in 
favor of deletion. 

A final word of warning. Relevant evi-
dence is discoverable, regardless of wheth-
er it is online, on a flash drive or in a filing 
cabinet. So deletion may prove to be of 
limited value in any event. If you advise 

a client to delete his Facebook account af-
ter you’ve downloaded it to a flash drive, 
you will still have to produce any content 
that is relevant to the case. Consequently, 
think hard before you take any steps to de-
lete social-media evidence. 

Step Three: Discover
Discovery is the next hurdle. Many 

lawyers know that they should consider 
requesting relevant evidence from a par-
ty’s social-media pages but are unsure 
how exactly to go about doing it. The key 
is to keep your requests narrowly tailored. 

Unless there is a specific reason, do not 
ask for the entire account. You wouldn’t 
ask a party to produce the entire filing 
cabinet — only the documents within 
that filing cabinet that are relevant to the 
case. The same applies to discovery of so-
cial media — ask only for the posts, com-
ments, photos and other content that is 
relevant.

Worse than requesting the entire ac-
count is a request for the password to that 
account. One court explained that a party 
is not entitled to access a party’s account 
merely because there is a pending action. 
The court explained that, “[t]o enable a 
party to roam around in an adversary’s 
Facebook account would result in the 
party to gain access to a great deal of in-
formation that has nothing to do with the 
litigation and [] cause embarrassment if 
viewed by persons who are not ‘Friends.’” 4 

 A federal court in Michigan went further, 
sanctioning a defendant who moved to 
compel production of the plaintiff’s Face-
book password.5

If you are on the receiving end of such  
a request, do not acquiesce. There are sig-
nificant risks to accessing another person’s 
online accounts. For example, if the ac-
count owner later alleged that you altered 
or removed content while logged in, it 
could be extremely difficult to disprove. 

In one case, the parties agreed that the 
plaintiff would provide his password to 
the defense lawyer, who, the parties had 
agreed, would then log in and review the 
account for relevant content. However, 
when the lawyer did get around to logging 
in, Facebook sent an automated message to 
the account holder-plaintiff alerting him 
of a log in from an unrecognized device.

The plaintiff, believing his account 
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had been hacked, accidentally deleted the 
entire account.6 The defendant moved 
for sanctions as a result of the spoliation. 
The court concluded that the plaintiff had 
failed to preserve evidence as required and 
granted the defendant’s request for an 
adverse-inference instruction.

Step Four: Collect
If you are on the receiving end of a 

request for “relevant” social-media con-
tent, how do you go about collecting and 
producing that content? Many lawyers are 
overwhelmed by the task. But putting the 
burden on the client is problematic. The 
Court of Chancery has reiterated that 
“self-collection” whereby the client, and 
not the lawyer, manages the discovery of 
electronic evidence, is insufficient.7 

So the ball is back in the lawyers’ court 
— we are responsible to manage the col-
lection. With Facebook content, this can 
be accomplished with the click of a but-
ton. The Facebook tool, “Download My 
Info” (found in the Settings of every Face-

book account) enables users to download 
all content and a fairly significant amount 
of metadata from their account. It is free, 
takes just minutes, and delivers the entire 
account as a .zip file, which can be saved 
easily on a flash drive and maintained in 
the lawyer’s office.

This serves not only to ensure that the 
content has been preserved but also en-
ables the lawyer to review the contents for 
possible production without having to be 
logged into her client’s account. 

Step Five: Produce
Admittedly, the thought of poring 

through a client’s entire social-media ac-
count in an effort to find the relevant 
posts can be daunting. If the project is too 
daunting, there are options.

For example, you could produce the 
entire account on an attorney’s-eyes-only 
basis and allow the other side to identify 
what it contends should be produced.8 An 
appropriate protective order should be in 
place first, though, to ensure that the at-
torney may not use the information for 
any other purpose and to set the param-
eters for the attorney’s review. 

Step Six: Use
You have collected the evidence and 

are ready to use it in court. In Delaware, 
the standard is clear. In Parker v. State of 
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Delaware, the Delaware Supreme Court 
ruled that the standard for authentication 
of social-media evidence is no different 
than any other kind of evidence.9

In other words, a party seeking to 
introduce an Instagram post may do so 
using “any form of verification” available 
under the Rules of Evidence, which could 
include live testimony, corroborative evi-
dence or distinctive characteristics. 

A Cautionary Tale
A Texas judge told me a story that truly 

encapsulates what not to do when it comes 
to social-media evidence. I share it here as 
a cautionary tale. 

The plaintiff, a young woman, alleged 
to have suffered significant physical in-
juries as a result of an automobile acci-
dent. At trial, things were going smash-
ingly well for the plaintiff, who was 
represented by a prominent, highly re-
garded and very successful senior lawyer.

During cross-examination of the plain-
tiff, the defendant’s lawyer put up a pho-

The best way to understand what makes
Tatnall so special is to experience it
for yourself. Please contact our
Admissions Office at (302) 892-4285 or
admissions@tatnall.org to schedule
your personal tour.

tograph of the plaintiff ably zip-lining 
over a plush jungle in Costa Rica. This, of 
course, could be devastating to the plain-
tiff’s potential recovery.

Shocked, the plaintiff’s lawyer jumped 
to his feet to object. But he did more than 
just object. He accused the defense counsel 

of hacking the plaintiff’s computer because 
“How else could he have gotten this pho-
tograph?!?” The defense lawyer, of course, 
had obtained the photo from the plaintiff’s 
publicly available Facebook page. 

As the judge told it, at that moment 
the jury’s sympathies for the plaintiff dis-
appeared. The judge was right — the jury 
deliberated briefly and promptly returned 
a verdict for the defendant.

What troubled the judge the most, 
though, was the plaintiff’s lawyer’s accu-
sations in open court that defense counsel 
had intentionally gained unlawful access 
to the plaintiff’s computers — in other 
words, committed a crime. The judge felt 
that such an accusation warranted a refer-
ral to the state’s disciplinary counsel.

The lawyer could have avoided the 
entire disaster. He could have warned his 
client against leaving her profile public. 
He could have reviewed her posts and 

See Evidence continued on page 30
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Eastern District of Virginia reached op-
posite conclusions on this question within 
days of one another. Both decisions have 
been appealed to the United States Court 
of Appeals for the Fourth Circuit.3 

In Davison v. Rose,4 District Judge An-
thony J. Trenga held that school board 
officials who blocked Brian Davison from 
their social-media accounts did not violate 
the First Amendment. In contrast, in Da-
vison v. Loudoun County Board of Super-
visors,5 District Judge James C. Cacheris 
reached the opposite conclusion in anoth-
er decision from the Eastern District of 
Virginia in which Brian Davison was also 

I
n Knight First Amendment Institute 
v. Trump,2 users of Twitter who were 
blocked by President Donald Trump’s 

personal twitter account, #realDon-
aldTrump, brought suit in 2017 in the 
United States District Court for the 
Southern District of New York, claiming 
that the President’s private Twitter ac-
count should be treated as a “public fo-
rum,” and that the President’s blocking 
of their access to that forum violated the 
First Amendment.

Around the same time, two opinions 
from two different Federal District Judges 
in the United States District Court for the 
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one of the few practices all 100 Senators have in common! 1 
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a party, holding that a county commis-
sioner had created a public forum through 
her use of her Facebook page to discuss 
positions and solicit comments from con-
stituents on public affairs, and had violat-
ed the First Amendment when she briefly 
blocked Davison from access to her page. 

Suits have been filed against the Gover-
nors of Maryland and Kentucky for block-
ing access to their social-media accounts, 
and similar cases are percolating across the 
country.

We think of the Internet generally, and 
social media particularly, as our modern 
digital “public square.” The “marketplace 
of ideas” is now largely online. It is where 
our discourse and democracy happen. A 
2017 Supreme Court decision, Packing-
ham v. North Carolina,6 contained some 
sweeping language that seemed to support 
the possibility that private social-media 
sites, like President Trump’s Twitter ac-
count, might properly be treated as public 
forums. In the words of the Court:

A fundamental principle of the First 
Amendment is that all persons have ac-
cess to places where they can speak and 
listen, and then, after reflection, speak 
and listen once more. The Court has 
sought to protect the right to speak in 
this spatial context. A basic rule, for 
example, is that a street or a park is a 
quintessential forum for the exercise 
of First Amendment rights. . . . Even 
in the modern era, these places are still 
essential venues for public gatherings 
to celebrate some views, to protest oth-
ers, or simply to learn and inquire.
While in the past there may have been 
difficulty in identifying the most im-
portant places (in a spatial sense) for the 
exchange of views, today the answer 
is clear. It is cyberspace — the “vast 
democratic forums of the Internet” in 
general, . . . and social media in partic-
ular. Seven in ten American adults use 
at least one Internet social networking 
service. . . . One of the most popular 
of these sites is Facebook, the site used 
by petitioner leading to his conviction 
in this case. According to sources cited 
to the Court in this case, Facebook 
has 1.79 billion active users. . .. This 
is about three times the population of 
North America.7

For all this, however, I am not con-
vinced.

We often speak loosely of the Inter-
net as our modern “public square.” Our 
law, however, should not be as loose as 
our speech. For legal purposes, the Inter-
net should be treated as a virtual world, 
which, like the physical world, has both 
public and private spaces, with different 
First Amendment principles applicable 
to each. 

In physical space, the First Amend-
ment “public forum law” has always rec-
ognized a divide between government 
spaces and private spaces. All decisions 
of the Supreme Court articulating the 
contours of public forum law presuppose 
that a public forum is either government 
property or a government program. Pub-
lic forum law contains additional divides, 
separating those government spaces and 
programs that are deemed public forums 
from those that are not. 

The matrix of public forum law treats 
places such as parks, streets and side-
walks as historically dedicated to free 
expression, labelling them “traditional” 
public forums. The First Amendment 
provides that such spaces be open to free 
expression.

Other government spaces and plac-
es may become public forums (in First 
Amendment parlance, “designated” or 
“limited” public forums) when the gov-
ernment intentionally opens them to 
expression. A municipal auditorium or 
state university conference room would 
be classic examples of designated or lim-
ited forums.

Finally, many government facilities 
are not open to expression at all. These 
are “nonforums,” where there is no right 
to assemble, picket, leaflet or speak. The 
open space outside the State Supreme 
Court building would be a public fo-
rum, the inside of a Justice’s chambers 
a nonforum.

In addition, a concept known as the 
“government speech” doctrine treats 
the government’s own messages as out-
side any First Amendment restriction. 
Citizens generally have a right to be free 
from viewpoint discrimination for their 
own expression in a public forum, but 
they have no right to control what the 
government chooses to say or not say in 
its own voice.8 

In physical space, these distinctions 
work tolerably well.

There is no cogent reason for treat-
ing cyberspace any differently. There are 
tens of thousands of government spaces 
on the internet. Government agencies 
and offices have websites, or accounts on 
the likes of Facebook or Twitter, which 
may very well become designated public 
forums if there are places on the sites for 
comments posted by citizens. Such sites 
might also at times be classified as organs 
for the government’s own expression, and 
treated as government speech. 

Running parallel to these digital gov-
ernment spaces, however, are the millions 
of private digital spaces that are not gov-
ernment forums, but rather the platforms 
from which individuals, corporations and 
organizations engage in their own speech. 
The operators of these private platforms 
have a First Amendment right to oper-
ate them as they like. The essence of free 
speech on these private platforms is that 
operators may include the messages they 
want and exclude those they do not.

How, then, ought we treat the private 
social-media platform of a public office-
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holder? Granted that the web page of the 
White House or a local school board may 
be a public forum, does it follow that the 
web page of the occupant of the White 
House or an individual school board 
member is a public forum as well? 

There is an argument that the answer 
should turn on how the official uses the 
private account. The argument invites 
courts to ask whether the account is used 
to make pronouncements on public policy 
or solicit the views of constituents. This 
analysis borrows from constitutional and 
civil rights law principles developed to 
determine whether an ostensibly private 
activity is “state action” or activity “under 
color of law.” Seen through this prism, 
courts are asked to determine whether 
there is a “nexus” between the private ac-
tivity and the public’s business.

This is not a sound way to frame or 
analyze the issue. The question of wheth-
er an official is acting under “color of 
law” or engaged in “state action” should 
not be conflated with the separate First 
Amendment question of how and when a 
public forum comes into existence. 

All decisions of the Supreme Court 
articulating the contours of public fo-
rum law presuppose that a public forum 
is either government property or a gov-
ernment program.9 The “Court has rec-
ognized that members of the public have 
free speech rights on other types of gov-
ernment property and in certain other 
government programs that share essential 
attributes of a traditional public forum.” 10

To be sure, public forum analysis also 
extends to government property outside 
the physical realm, including government 
programs and virtual or “metaphysical” 
property. The Court has held public fo-
rum principles are applicable when “gov-
ernment creates such a forum, in either a 
literal or ‘metaphysical’ sense.” 11

Yet a public forum does not come into 
existence through adverse possession. 
Unless the forum is a traditional public 
forum, such as a street, sidewalk or park, 
the government itself must act intention-
ally to turn its property or program into 
a public forum. “A government ‘does not 
create a public forum by inaction or by 
permitting limited discourse, but only by 
intentionally opening a nontraditional fo-

rum for public discourse.’” 12

Social-media platforms such as Face-
book or Twitter are not themselves gov-
ernment property or programs and can-
not be public forums. Nor are the per-
sonal social-media accounts of users, even 
users who are public officeholders, public 
forums. The Internet and social media are 
vast venues for the exchange of expression. 
But they are private venues, not govern-
ment-owned-and-operated public forums.

Politicians of course use social media 
such as Facebook or Twitter to express 
views on government and public policy. 
There is virtually always a “nexus” between 
the private expressive activity of the politi-
cian and the official activity of govern-
ment. Courts, however, should distinguish 
between the office and the officeholder.

Elected officials have a dual character, 
official and political. At times, they act in 
furtherance of the duties of their office. 
At other times, they act as private political 
actors who hold office, but are engaged in 
expression and association in their politi-
cal capacities.

Courts should establish a bright-line 
division between the First Amendment 
principles that govern public forums on 
government property and within govern-
ment programs, and the very different 
First Amendment principles that govern 

the private choices of political officehold-
ers on their personal social-media plat-
forms. A clean and simple rule, aligned 
with classic First Amendment doctrine 
and principle, and far better calculated to 
enhance the vibrancy of our political dis-
course, is that government social-media 
platforms may be public forums, but the 
personal social-media platforms of office-
holders may not.

If a public officeholder is forced to treat 
his or her social-media page as a public 
forum, the page will lose its character as 
the officeholder’s own unique, individual, 
candid and authentic expression, and in-
stead become a bowdlerized platform col-
lecting the random messages of any and 
all, stripped of any distinctive personality 
or direction. The point of a public forum 
is that the forum itself is to be neutral. 
The forum is an empty vessel. The forum 
is the space where others come to express 
their views.

The point of an officeholder’s personal 
social-media platform is exactly the oppo-
site. It cannot be forced neutral. It cannot 
be forced to be an empty vessel. It exists 
to be partisan, and in that existence the 
marketplace of ideas is enriched, not im-
poverished. 

It is important to bear in mind what 
the argument I am advancing here is not 
asserting. I do not claim that a govern-
ment official’s statements on social media 
are invisible to constitutional, statutory 
or common law. A government official’s 
statements on a private account may be 
a “smoking gun” establishing discrimi-
natory intent, or even state action itself, 
if the statements evidence illicit action 
perpetrated under color of law. An offi-
cial is not immunized from an otherwise 
unconstitutional command because the 
official issues the command through a 
private account. An official using his or 
her private account to order a subordinate 
to block a citizen from speaking in a pub-
lic park would surely be violating the First 
Amendment. 

The argument advanced here also 
does not assert that statements made on a 
public employee’s social-media page can-
not have legal consequences. Public em-
ployees may in some circumstances face 
discipline for social-media statements, 
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under the principles governing public 
employee speech.13 Public employees re-
main fully subject to all the myriad rules 
of civil and criminal liability that may 
attach to unprotected expression, such 
as libel or prosecution of obscenity or 
engaging in true threats. The argument 
here simply is that the social-media plat-
forms of public employees should not be 
deemed public forums. 

To illustrate, consider President 
Trump’s use of Twitter. I use this example 
not to pick on the President, but because 
his use of Twitter may be the single most 
notorious use of social media by a public 
officeholder in American society today. 
President Trump’s tweets certainly may 
have legal consequences. As Clay Calvert’s 
article in this issue notes, the President 
was sued for “libel by tweet” in Jacobus 
v. Trump.14 The plaintiff, Cheryl Jacobus, 
was a political strategist, public relations 
advisor and news media commentator. 
Jacobus’ suit against Mr. Trump was not 
based on his use of colorful pejoratives to 
attack her, but on her claim that his tweets 
contained factual falsehoods about her 
that damaged her reputation. 

Mr. Trump’s tweets were also cited 
by courts in assessing the underlying in-
tent behind his controversial immigration 
bans.15 The reality that Mr. Trump’s state-
ments on Twitter may carry profound le-
gal consequences was further underscored 
by the Senate Testimony of former F.B.I. 
Director James Comey on June 8, 2017, 
in which Director Comey bluntly testified 
that it was a tweet by Mr. Trump that led 
directly to the appointment of a Special 
Counsel to lead the investigation into 
Russian interference with the 2016 presi-
dential election.16

Yet to acknowledge that President 
Trump’s tweets may have legal conse-
quences does not, in my judgment, war-
rant the additional step of treating his 
private Twitter account as a government 
forum. To take that additional step will 
cause great mischief to the architecture of 
modern First Amendment doctrine, ren-
dering incoherent the First Amendment’s 
longstanding division between public and 
private spaces.

And what, one might ask, are we then 
to make of the Supreme Court’s sweep-

ing pronouncements in Packinham? To 
unpack Packingham, consider first the 
meaning of the passage quoted above in 
light of the Court’s actual holding. The 
Court in Packingham held unconstitu-
tional a North Carolina law enacted in 
2008, making it a felony for a registered 
sex offender to gain access to many web-
sites, including social-media platforms 
such as Facebook and Twitter. The Court 
in Packingham did not hold that Facebook 
and Twitter, both private companies, were 
governmentally owned and operated tra-
ditional public forums. Nor did it hold 
that the millions of Americans who have 
Facebook and Twitter accounts and open 
them generally to the public for postings 
are thereby operating public forums. Nor 
did the Court in Packingham hold that 
the millions of Facebook and Twitter us-
ers who are government employees are 
operating public forums. 

The marketplace of ideas will not col-
lapse if President Trump, or a governor, 
or a local school board member is allowed 
to run their own social-media pages as 
they please. Those who wish to critique 
a President, governor, or school board 
chair have almost infinite channels and 
platforms in both virtual and physical 
space to speak their minds.

But the marketplace of ideas will col-

lapse, or at least be rendered conceptu-
ally incoherent as a legal construct, if we 
conflate government spaces and private 
spaces, confusing the office with the of-
ficeholder. u
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man Veasey, former Vice-Chancellor and for-

mer Delaware Supreme Court Justice Jack B. 

Jacobs, and David C. McBride, a member of 
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The Florida judge probably did not foresee any problems 
when she “friended” the lawyer on Facebook but when that law-
yer appeared before her, the opposing party moved for her dis-
qualification.  The movant claimed to have “a well-grounded fear 
of not receiving a fair and impartial trial” and believed, based on 
the Facebook connection, that the lawyer influenced the judge.2

On appeal, the court explained that there are “countless fac-
tors” that could lead someone to believe a judge is “biased in 
favor of a litigant” and that merely being friends with someone 
is not grounds for disqualification.1 “If friendship alone with a 
lawyer or member of a firm is a basis for 
disqualification,3 then most judges in ru-
ral and semi-rural areas and many in met-
ropolitan areas would be subject to dis-
qualification in a large number of cases.” 4

Moreover, Facebook “friends” are not 
based on true friendship, considering that 
people can have thousands of “friends” 
and commonly cannot recall all of their 
“friends,” and Facebook uses technology 
to suggest “friends.” 5

Not everyone agrees, though, that 
judges should use social media, much less 
“friend” lawyers.6 One ethics law profes-
sor commented, “I don’t see any upside in 
a judge having a social-media presence” as 
it can only cause trouble.7

Although the use of Facebook, Linked- 
In, and other social-media websites to connect with professional 
contacts, friends and family is commonplace,8 judges are forced 
to question whether: (1) they should use social media and (2) 
their social-media use should be more restricted than the typical 
user.9 Judges are held to a higher ethical standard than the public 
in their personal and professional lives, thus they strive to avoid 
actions that give a negative impression of the judicial office.10 

Unlike the relative privacy of in-person interactions, social- 
media content is likely to be viewed by people outside their social 
circle and can easily be misinterpreted and passed along to oth-
ers, which may be embarrassing and potentially career-ending.11

A judge recently was suspended after he called Charlottesville 
protesters “snowflakes” on Facebook, despite the fact that that 
he saw nothing controversial about his comments.12 A newsper-
son saw the posts and brought it to the chief judge’s attention.13 
If the judge had said the same comment to an individual instead, 
he would probably not have been caught and suspended.

The issue is further complicated when judges and lawyers 
connect through social media, as in the case of the Florida 

Can a Judge and a Lawyer be ‘Friends’?
Social-media connections have created new concerns  

about rules governing impartiality and recusal.

Michelle Streifthau-Livizos

Winning Essay

judge who faced disqualification. For example, should judges be 
“friends” with lawyers if both parties share personal information 
and comment on each other’s posts? Does this inner knowledge 
of the judge’s life mean that the lawyer will have an advantage or 
that the judge cannot be impartial? Is the act of a judge “recom-
mending” or “endorsing a skill” on a lawyer’s LinkedIn page 
the same as a judge offering to write a recommendation on the 
lawyer’s behalf? Is it wrong for judges to connect with someone 
who belongs to a controversial organization?

These are the types of questions that many jurisdictions, 
including Delaware, have yet to answer. 

In 2013, the American Bar Associa-
tion issued a formal opinion addressing 
some of the growing concerns.14 The 
ABA encourages judges to engage in so-
cial media as it may “prevent them from 
being thought of as isolated or out of 
touch” as long as they “comply with rel-
evant provisions of the Code of Judicial 
Conduct.” 15 Thus, judges must “avoid 
any conduct that would undermine the 
judge’s independence, integrity, or im-
partiality, or create an appearance of 
impropriety.” 16 Some connections may 
give the impression of improper influ-
ence on the judge.17 Moreover, judges 
must be careful to avoid ex parte com-
munications.18 

Unlike how people discuss their work on their pages, judges 
cannot comment on pending matters.19 A judge in North Caro- 
lina was publicly reprimanded for regularly posting Face-
book updates, like “[i]n a Felony trial now State prosecuting  
pimp.” 20 His defense — he thought only his friends and family 
could view it21 — raises questions regarding the requisite knowl-
edge that judges should have of privacy and security features. 

States decide the appropriate course of action for judges to 
take when a lawyer who is connected to them via social media 
appears in their court.22 The ABA opinion comments that con-
text is key and simply having a social-media connection should 
not alone “indicate the degree or intensity of a judge’s relation-
ship with a person.” 23

Judges should rarely have the affirmative duty to disclose the 
connection “because of the open and casual nature” of com-
munications on social-media websites but judges must carefully 
use their discretion when making the decision to disclose the 
connection in the same manner as they would for any personal 
or professional relationship.24 

Judges must “avoid 
any conduct that would 
undermine the judge’s 

independence, integrity, 
or impartiality, or  

create an appearance  
of impropriety.”
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Second, a close social relationship is where the parties and 
their families may enjoy dinners together, one family member 
may care for the other’s children, or the parties may attend each 
other’s weddings.38 Minimally, judges should disclose the rela-
tionship on the record.39 It is at the judge’s discretion whether 
he can be impartial or if he should recuse himself.40 

Third, if there is a close personal relationship between the 
judge and the lawyer, the judge must disqualify or recuse him-
self.41 Ultimately, it is up to the judge to determine which cat-
egory the relationship falls under and the right course of action 
based on whether his “impartiality might reasonably be ques-
tioned.” 42

Florida takes a stricter approach than New York by focusing 
on whether someone could potentially believe that the “friend-
ed” lawyer is in a special position to influence the judge instead 

of the actual relationship. Judges are pro-
hibited from connecting with lawyers 
who may appear before them.43 Judges 
are otherwise allowed to participate in 
social media provided it does not violate 
the Code of Judicial Conduct.44

In addition to lawyers, Oklahoma 
judges cannot connect with “law en-
forcement officers, social workers, attor-
neys and others who may appear” before 
them.45 Massachusetts adopted guide-
lines similar to Florida but included a 
bright-line test requiring recusal when a 
judge is connected through social media 
to the lawyer before her.46 Furthermore, 
judges cannot disclose on social media 
their status as a judge and must prevent 
others from doing so.47 

Arizona leaves the issue to the judge’s 
discretion to recuse herself if her impartiality could be reason-
ably questioned.48 While they may connect on LinkedIn, judges 
should not provide LinkedIn “recommendations” or “skill en-
dorsements” for lawyers who appear in their court as it may give 
the appearance of partiality.49 Arizona further cautioned that, as 
technology changes and other issues arise, judges should con-
tact the Judicial Ethics Advisory Committee.50

In 2015, North Carolina adopted an opinion similar to Ari-
zona’s.51 Utah tends to follow this overall approach as well.52

Other states lie in the middle of these approaches. Maryland 
does not disqualify judges for having friendships and “sees no 
reason to view or treat ‘Facebook friends’ differently” but agrees 
with Kentucky and Oklahoma that judges should be aware of 
the many risks to using social media.53

California’s detailed opinion includes the potential pitfalls 
that judges might encounter, including the consequences of 
not monitoring content.54 Imagine how negatively the public 
would view a judge if someone posted insensitive comments to 
the judge’s Facebook page and he failed to promptly remove 
it. California also sets forth multiple factors to guide a judge 
when determining whether there is potential for someone to 

The approaches taken by New York, Arizona, California, 
Kentucky, Maryland, Florida, Ohio and the few other states 
that established guidelines on this topic, range from strict to lib-
eral.25 Because states commonly rely on other states’ established 
guidelines when creating their own, future state guidelines will 
likely resemble the existing approaches, although which ap-
proach remains unknown.26 

There are similarities among the states though. Most guide-
lines establish that (1) judges may use social media and, (2) if 
permitted to connect with lawyers, judges should exercise care 
to comply with the judicial conduct rules.27 Lawyers also should 
know the guidelines to avoid an ethical violation for miscon-
duct.28 

Several jurisdictions and the ABA find that merely being con-
nected through social media tends to be an insufficient reason to 
justify recusal.29 Other jurisdictions have 
specifically included when judges must 
disclose and/or recuse themselves based 
on such social-media connections.30 

New York offers thorough guidance 
via several advisory opinions. Judges are 
permitted to socialize with lawyers in per-
son and may have a variety of reasons for 
wanting to engage in social media, simi-
lar to the average person; therefore, New 
York “cannot discern anything inherently 
inappropriate about a judge joining and 
making use of a social network.” 31

The guiding rule is that “a judge must 
avoid impropriety and the appearance of 
impropriety in all of the judge’s activities 
. . . and shall act at all times in a manner 
that promotes public confidence in the 
integrity and impartiality of the judicia-
ry,” especially since content and connections are publicly acces-
sible.32 Furthermore, judges cannot provide legal advice, discuss 
cases through private messages or posts, or engage in any other 
communications that violate the judicial conduct rules.33

When judges post personal information, social media can 
create “the appearance of a stronger bond” despite that it was 
not intended to target and form a closer relationship with any-
one particular.34 In this respect, judges should be mindful of the 
public’s potential interpretation. New York’s three relationship 
categories — an acquaintance, a close social relationship, and a 
close personal relationship — define how judges should respond 
if they have a social-media connection with the lawyer before 
them.35 

First, an acquaintance relationship occurs when “a judge 
is acquainted with an attorney [and] their interactions outside 
court result from happenstance or some coincidental circum-
stance such as being members of the same profession, religion, 
civic or professional organization, etc.” but neither party initiates 
outside social contact.36 There is no reason to question a judge’s 
impartiality.37 This is similar to a judge merely being connected 
to a lawyer on social media without much further interaction. 

Several jurisdictions 
and the ABA find 
that merely being 

connected through 
social media tends 
to be an insufficient 

reason to justify 
recusal.
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question his impartiality, such as looking to the nature of the 
relationship.55

What is the right approach for Delaware to adopt? This is 
a complex question. Delaware has unique challenges due to 
its close-knit nature and small size. It is not unusual for law-
yers to be adversaries in the courtroom and friends outside the 
courthouse. Similarly, lawyers and judges interact outside of the 
courtroom. Attend a bench and bar event to experience the ca-
maraderie of the Delaware Bar. It is the Delaware Way. 

Like Maryland and other states, Delaware allows judges to 
use their discretion to disqualify themselves when their impar-
tiality could be reasonably questioned. They are not specifically 
required to disqualify themselves for socializing with lawyers 
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discovered that his client’s injuries were 
not, in fact, what she purported them to 
be. And he could have avoided the open-
court outburst (and the disciplinary 
referral that followed). u
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of the Alumni Board of the University of Virginia Endowment 
Fund.

Phillips’ parents both had deep family roots in Sussex Coun-
ty. His mother was a school teacher during the week and taught 
Sunday school as well. His father concurred in the importance 
of education, but regarded most Sundays as days to be afield. 
One Sunday morning his beagles followed the scent trail of a 
rabbit right by the church, allowing the congregation inside to 
hear the hounds in full cry.

Phillips spent much of his youth outdoors, especially wing 
shooting in the marshes. Today he says that his recreational 
interests are fishing, wing shooting (for ducks and doves), re-
trievers, trees and Chesapeake Bay boating, in that order. The 
acorn does not fall far from the oak.

Phillips has two daughters and a son, all married with their 
own children. Susan Simmons Phillips, his wife and best friend, 
is a companion on many adventures, including salmon fishing 
in Russia, trout fishing in Patagonia, and repeated expeditions 
to watch the wildlife of east and southern Africa. 

In the long tradition of sportsman-conservationists, Phil-
lips has sought to ensure the future of the wildlife and places 
he loves in Delaware, Maryland, Pennsylvania and farther 
afield. In addition to continuing with Mt. Cuba’s extensive 
regional land conservation activities, he serves or has served 

on the boards of Red Clay Reservation, Delaware Wild Lands, 
Chesapeake Bay Foundation, the Coldwater Conservation 
Fund of Trout Unlimited, the National Fish and Wildlife 
Foundation Council, Fauna and Flora International and Wild 
Earth Allies. 

While Phillips has not sought the attention of the general 
public, his efforts have not gone unrecognized. For years the 
renowned zoologist Cynthia Moss has studied wild elephants 
in the Amboseli area on the Kenya/Tanzania border. She keeps 
permanent records of each one. In honor of her friend, Blaine 
T. Phillips, she gave the name “Blaine” to a “boisterous” male 
elephant born in 1995 at the foot of Mount Kilimanjaro.

In 1999 the University of Virginia School of Law es-
tablished a permanent chair in Phillips’ honor called “The 
Blaine T. Phillips Distinguished Professorship in Environ-
mental Law.” In 2013, Phillips’ lifetime achievements as 
a conservationist were honored by his election as an officer 
of Fauna & Flora International at a London event celebrat-
ing its 110th anniversary as the world’s oldest conservation  
organization.

The words that Blaine Phillips has lived by through 26 
years of “retirement” (so far) are simple and worth remember-
ing: “Stay active and continue to make a contribution as your 
means allow.” u
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“After weeks of bickering 
and name-calling Tanzania 
abruptly closed its border with 
Kenya today, stranding hun-
dreds of American and Euro-
pean tourists,” reported Roger  
Mann in The Washington Post  
on February 5, 1977. For Blaine 
Phillips and a few traveling 
companions, “abruptly” was an 
understatement.

They had watched ele-
phants, buffaloes and tree-
climbing lions in nearby Man-
yara National Park and waited 
on a grassy field for a small 
plane to take them to their 
next destination. The plane 
landed, taxied to a stop and 
was immediately surrounded 
by men with submachine guns. 
Uniformed soldiers with guns 
in hand took Phillips and party 
into custody.

Phillips wangled permis-
sion to place one telephone 
call, which went through and 
found his partner, Richard F. Corroon, already at the office 
in Wilmington early Saturday morning. Corroon called an ac-
quaintance in Washington, with the result that a commercial 
passenger jet arrived to fly Phillips’ party and 200 other Ameri-
cans across the border to Nairobi, Kenya. 

The story is offered not just for entertainment but because it 
illustrates some things about Blaine Phillips. He was a partner 
of Potter Anderson & Corroon LLP and remains counsel to 
the firm. He loves nature and wildlife and will go off the beaten 
path to find it. He has a cool head in a crisis, but he also was 
lucky that Corroon was his partner, that the satellite phone 
worked, and that Corroon was in the office to get the call.

Another important fact about Phillips is that he attended 
the University of Virginia and flourished there, both as an 
undergraduate (Honors Degree 1952; President, Raven Soci-
ety; Phi Beta Kappa) and at the School of Law (L.L.B. 1955; 
Board of Editors, Virginia Law Review 1953-55; Phi Delta Phi;  
Raven Award).

He came to the attention of William S. Potter, another Vir-
ginia dual graduate, who extended an invitation for Phillips to 
join Berl Potter and Anderson as an associate in 1955. Phillips 

also was recruited by firms in 
New York but did not like the 
big-city crowds and lifestyle 
and accepted Potter’s offer in-
stead. Phillips was elected to 
partnership in 1963. 

Phillips was Managing 
Partner of Potter Anderson & 
Corroon LLP from 1978 un-
til 1988 and performed many 
firm management tasks even 
earlier. Hiring was one of his 
duties. He looked for ability 
and character in recruits, and 
demonstrated a human touch 
characteristic of good leaders.

Jim Burnett, a retired part-
ner, recalls how Phillips infor-
mally acted as a mentor for new 
associates, making sure that 
they received the right guid-
ance to proceed with varied and 
sometimes demanding tasks as-
signed by other partners.

Phillips already had earned 
the confidence of private cli-
ents and public officials, who 

entrusted important responsibilities to him. For many years, he 
was a board member of and counsel to Delaware Trust Com-
pany, and a board member and President of Delaware Park Inc. 
He served for years on the Board of Bar Examiners (member 
1973-1985, Chairman 1984-1985) and the Governor’s Judi-
cial Nominating Commission (member 1988-1992, Chairman 
1991-1992). 

Phillips retired from the partnership and accepted Of 
Counsel status in January 1992. He moved on to a second  
career in the nonprofit sector (which actually had begun well 
before he retired from law practice), holding leadership positions 
in major culture- and nature-related institutions for decades: 
Winterthur Museum & Gardens (on the Board for more than 
30 years and was its Secretary and Vice-Chairman), Hagley 
Museum & Library (President 2002-2003), Mt. Cuba Center 
(President for more than 28 years), and Fair Play Foundation 
(President for 29 years, continues as Trustee).

He also was appointed by the Governor to serve on the 
Board of Visitors of Delaware State University. He is a Trustee 

OF COUNSEL: Blaine T. Phillips

See Of Counsel continued on page 31

Gregory A. Inskip
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