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The third article, Civil Protection Orders, spotlights pos-
sible unintended federal immigration consequences, for vic-
tims and respondents, as a result of the issuance of a state 
court protection order.

Finally, the last article addresses the federal Violence 
Against Women Act’s (VAWA) victim-centered protections 
for immigrants and how VAWA applies to state discovery mo-
tions and in-court testimony.

The issue concludes with a tribute to Dan Lyons, a tireless 
advocate for his clients’ rights, who recently retired after more 
than 20 years of practice in both the federal and state courts 
and in both the government and private sectors. 

Lisa C. Chan & Loretta M. Young

EDITORS’ NOTE

I
n planning for the fall issue of Delaware Lawyer, the board 
considered current topics that our readership would find 
both interesting and relevant to the practice of law from the 

bench and the bar side. The topic of immigration seemed to 
fit all of those parameters.

Immigration has been the focus of our nation recently— 
the cause of demonstrations, the center of news coverage, the 
reason for many tears and disagreements, and the subject of 
many tweets. It has kept the lights on in Washington into the 
wee hours of the night.

Locally, in 2018, immigration law presentations have been 
included in the Bench and Bar program, court retreat train-
ings, and the Office of Defense Services’s CLE presentations. 
Attorneys and judges alike recognize that federal immigra-
tion law has many implications in our state courts. 

The first article on asylum traces the history and legislative 
intent of this form of immigration relief and analyzes federal 
case law on the question of whether non-citizens enjoy the 
protections of due process under our Constitution.

Next, Laura Carothers Graham gives us the nuts and bolts 
of Special Immigrant Juvenile Status and the requirement for 
a predicate state court order with specific findings. Loretta M. Young

Lisa C. Chan

First Shore Federal Savings & Loan | Franklin Mint Federal Credit Union 
Fulton Bank, N.A. Delaware National Division | MidCoast Community Bank 

The Bar Foundation would like to thank the financial institutions listed below,  
and also listed on its website at www.delawarebarfoundation.org, for 
choosing to participate in Delaware’s IOLTA Program at the highest level as a 
Prime Partner Bank. The IOLTA Program supports the operating budgets of 
Delaware’s three legal services agencies: CLASI, DVLS and LSCD. Participation 
in the IOLTA Program enables lawyers at these agencies to secure safe, 
affordable housing for their clients and protect victims of domestic violence and 
elder abuse, among other things. The following Prime Partner Banks pay the 
highest rate on IOLTA accounts, translating into more funds for legal services 
for those Delawareans most in need:

The Delaware Bar Foundation Thanks  
its IOLTA Program Prime Partner Banks!
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FEATURE

The answer is  

not an easy one  

as laws and  

practices change.

In an era when we hear the terms “removal,” “deportation,” “immigration” 
and “asylum” more often than perhaps ever before, it is important that we 
have a clear understanding of the implications to the rule of law that are at 
stake. Are non-citizens seeking asylum in the United States entitled to be 
treated equally to citizens? What legal rights do these asylum seekers have?

             Are  Asylum  Seekers  
 Entitled to  Due Process  Protection?

I
n a quest for answers to these questions, 
this article begins by reviewing the his-
tory of United States Supreme Court 

decisions on due process in the context of 
asylum law. The article further examines 
where we stand today in establishing and 
protecting the constitutional due process 
rights of asylum seekers. 

What is Asylum?
Asylum is a form of legal protection 

potentially available to people already in 
the United States or people seeking ad-
mission to the United States at one of its 
ports of entry. A person in one of those 
two categories may receive asylum if he or 
she meets the legal definition of a “refu-
gee.” A person seeking asylum is appropri-
ately called an “asylum seeker.” If refugee 
status is later granted, the asylum seeker 
then becomes a “refugee” who is entitled 

Licelle Cobrador &  
Shravanthi Suresh-Silver

to certain legal protections, the most im-
portant of which is protection against re-
moval to his or her home country.

The 1951 United Nations Conven-
tion Relating to the Status of Refugees 
and its 1967 Protocol Relating to the 
Status of Refugees define a “refugee” as 
a person who is unable or unwilling to re-
turn to his home country and is unable 
to avail himself of the protection of that 
country, “owing to a well-founded fear of 
being persecuted for reasons of race, re-
ligion, nationality, membership of a par-
ticular social group or political opinion.” 1 
Through the Refugee Act of 1980, Con-
gress incorporated a substantially similar 
definition of a “refugee” into U.S. immi-
gration law.2 

As a signatory to the 1967 Protocol, 
the United States has international and 
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The Supreme Court  
has ruled that all 

persons within the 
territorial jurisdiction  
of the United States 
are entitled to the 

protections guaranteed 
by the Constitution.

domestic legal obligations to provide pro-
tection to those who qualify as “refugees.” 
Specifically, the United States is obligated 
under domestic and international law to 
grant asylum to applicants who qualify for 
asylum. In the fiscal year 2016, the most 
recent year for which there is available 
data, of the 84,989 refugees who were re-
corded to have entered the United States, 
only 20,455 individuals were granted asy-
lum. The low number is directly correlated 
to the difficult evidentiary standard that 
one has to establish to qualify for asylum.3

How does due process apply in 
asylum law?

The Fifth Amendment of the U.S. 
Constitution guarantees due process, or 
that no person can be “deprived of life, 
liberty or property without due process 
of law.” The Fifth Amendment provides 
aliens with the “opportunity to be heard” 
at a meaningful time and in a meaningful 
manner. There must be a determination 
as to whether, given the totality of the cir-
cumstances, one had a full and fair oppor-
tunity to put on her case.4 Due process de-
mands a neutral and impartial arbiter who 
can “assiduously refrain from becoming 
an advocate for either party.” 5 Due pro-
cess is violated whenever an immigration 
judge’s failure to reflect “the appearance 
of impartiality” has a potential to affect 
the outcome of the asylum proceeding.6

In Augustin v. Sava, the Second Cir-
cuit rooted an asylum seeker’s right to seek 
asylum and right to receive a fair hearing 
with the required procedural safeguards 
in the Refugee Act of 1980.7 These safe-
guards, according to the Third Circuit, 
are as follows: (i) a hearing before a neu-
tral immigration judge; (ii) a transcribed 
record of the proceedings; (iii) adequate 
translation services; (iv) notification of the 
asylum seeker’s right to counsel; (v) noti-
fication of the availability of free legal rep-
resentation; (vi) a right to submit evidence 
and to present and subpoena witnesses; 
and (vii) a right to seek administrative re-
view of the immigration judge’s decision.8

Immigration judges decide whether 
asylum seekers qualify as refugees. Asylum 
seekers qualify as refugees and are conse-
quently protected from removal to their 
home countries, only where there is a well-

founded fear of persecution “on account of 
race, religion, nationality, membership in a 
particular social group, or political opin-
ion” under the U.S. immigration laws.

Asylum seekers bear the burden of es-
tablishing that they fall under the refugee 
definition. They are frequently, however, 
unable to establish that they qualify as 
refugees without the assistance of legal 
counsel. Although the Ninth Circuit has 
held that asylum seekers “have a due pro-
cess right to obtain counsel of their choice 
at their own expense,” 9 other Circuits 
have recognized that there is no due pro-
cess right to effective assistance of counsel 
in removal proceedings.10 In most situa-
tions, asylum seekers are economically 
disadvantaged and therefore are unable to 
retain legal counsel. Furthermore, while 
indigent defendants in criminal proceed-
ings have a Sixth Amendment right to 
a government-appointed attorney, that 
right does not extend to immigration 
court, where the proceedings are consid-
ered civil, and not criminal. 

The result is that even though there is a 
due process right for asylum seekers to ob-
tain counsel of their choice, a significant 
population of asylum seekers are unable to 
avail themselves of this right in practice.

Are non-citizens protected under 
the Constitution? 

In 1886, in Yick Wo v. Hopkins, the  
Supreme Court struck down a San Fran-
cisco ordinance that had been used to 

close 200 Chinese-run laundries, while 80 
non-Chinese-operated laundries had been 
allowed to continue their operations.11 In 
its landmark decision, the Court held that 
the guarantees of protection contained in 
the Fourteenth Amendment to the Con-
stitution extend to “all persons within the 
territorial jurisdiction of the United States, 
without regard to differences of race, of 
color, or of nationality.” 12 The Court add-
ed that those subjects of the Emperor of 
China who have the right to temporarily 
or permanently reside within the United 
States are entitled to enjoy the protec-
tions guaranteed by the Constitution and  
afforded by the laws.13 This groundbreak-
ing case established that the Constitution 
protects not only citizens, but also non-
citizens, in the United States. Years later, 
the Court reiterated the principle in Fong 
Yue Ting v. United States, where it held 
that Chinese laborers, “like all other aliens 
residing in the United States,” are entitled 
to the protection of the laws.14

In Wong Wing v. United States,15 the  
Supreme Court voided the Chinese  
Exclusion Act’s (the “CEA”) provisions 
that allowed imprisonment and hard  
labor of Chinese people who had illegally 
entered the United States. Wong Wing  
was charged under the CEA and sentenced 
to 60 days of imprisonment and hard  
labor. Wong Wing’s writ of habeas corpus  
was denied in the Circuit Court of the 
United States for the Eastern District of 
Michigan. 

The Supreme Court ruled that “it must 
be concluded that all persons within the 
territory of the United States are entitled 
to the protection guaranteed by [the Fifth 
and Sixth] Amendments, and that even 
aliens shall not be held to answer for a 
capital or other infamous crime unless on 
a presentment or indictment of a grand 
jury, nor deprived of life, liberty or prop-
erty without due process of law.” 16 Wong 
Wing held that a sentence of imprison-
ment, hard labor and deportation with-
out a jury trial imposed on a non-citizen  
constitutes a violation of due process pro-
vided by the Fifth and Sixth Amendments 
of the Constitution.17 In subsequent cases, 
the Supreme Court also held that the term 
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Going forward,  
Congress should take 
affirmative measures  

to ensure that  
the current system of 
laws with regard to 

asylum abide by  
the U.S.’s international  

treaty obligations.

“persons,” in the context of due process, 
includes non-citizens.18

In Kwong Hai Chew, the Court held 
that arbitrary detention, exclusion and de-
portation of a lawful permanent resident 
“without notice of the charges against 
him and without opportunity to be heard 
in opposition to them” is a violation of 
due process.19 The Court stated that if an 
alien is a lawful permanent resident of the 
United States and continues to be physi-
cally present in the country, he is protect-
ed under the Fifth Amendment.20 While 
permanent residents may be deported, 
they must first have a fair opportunity to 
be heard.21 Again, the Court held that the 
protections of due process are extended to 
non-citizens.22

In a criminal context, the Court ruled 
in Almeida-Sanchez v. United States that 
all criminal charge-related elements of the 
Constitution’s Amendments (the First, 
Fourth, Fifth, Sixth and Fourteenth), 
such as search and seizure, self-incrimina-
tion, trial by jury and due process, pro- 
tect non-citizens, whether legally or ille-
gally present.23 

From the very beginning, since Yick 
Wo v. Hopkins in 1886, the jurisprudence 
in this country has declared the principle 
that non-citizens, whether legally or  
illegally present, are entitled to the pro-
tections of due process under the Con-
stitution.

Present Day Law and Policy 
The Refugee Act of 1980 was created 

to provide, among other things, a neutral 
procedure for those applying for asylum 
in the United States based on its treaty 
obligations under the United Nations’s 
1951 Convention Relating to the Status 
of Refugees and 1967 Protocol Relating 
to the Status of Refugees. Congress has 
also spoken in no uncertain terms and di-
rected the Attorney General to create an 
asylum procedure for aliens within the 
United States “irrespective of such alien’s 
status.” 24 

The Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 
(“IIRARA”) replaced the concepts of “ex-
cludable and deportable aliens” with “in-
admissible aliens.” 25 Inadmissible aliens 
are those who have not lawfully entered 

this country. Broader than the former 
category of “excludable[s],” inadmissible 
aliens include not only immigrants de-
tained at ports of entry, but also those 
who succeeded in illegally entering the 
U.S.26 Thus, asylum law and due process 
provisions apply to both admissible and 
inadmissible aliens “physically present” in 
the United States. 

The Real ID Act of 2005 (the “Real 
ID Act”), however, imposed limitations 
on an asylum seeker’s appeals options. 
The Real ID Act restricted judicial review 
of an immigration judge’s decision on an 
application for asylum by statutorily en-
dorsing the judge’s determination of an 
asylum seeker’s credibility. 

Although the Real ID Act instructed 
immigration judges to consider the “to-
tality of the circumstances” and all rel-
evant factors, the statute further declared 
that immigration judges could base cred-
ibility determinations on demeanor, can-
dor or responsiveness of the applicant; 
the inherent plausibility of the applicant’s 
account … any inaccuracies or falsehoods 
in the asylum seeker’s statements, without 
regard to whether any inconsistency, inac-
curacy or falsehood goes to the heart of 
the applicant’s claim.27

By contrast, before the enactment of 
the Real ID Act, jurisdictions generally 
affirmed an immigration judge’s adverse 

credibility findings only when an asylum 
seeker’s omissions or inconsistencies went 
to the heart of his claim.28 Given the now-
limited review of credibility determina-
tions, attention should continue to be 
paid to due process issues, other consti-
tutional claims and questions of law that 
may be raised.

In addition, until recently, one of the 
most significant loopholes in the immi-
gration system was the loosely defined 
term “aggravated felony.” In the past, 
non-citizens could be removed due to an 
“aggravated felony” conviction as defined 
under the Immigration and Nationality 
Act (the “INA”).29 The term was a vague 
catch-all used to remove some immi-
grants on criminal grounds. The Supreme 
Court, in January 2018, however, struck 
down one part of the “aggravated felo-
ny” definition.30 The Court held that 18 
U.S.C. § 16(b), which defines a “violent 
felony” under the INA’s removal provi-
sions, is unconstitutionally vague.31

Going Forward 
Although the Supreme Court has held 

since the 1800s that non-citizens are enti-
tled to the protections of due process un-
der the Constitution, the extent to which 
those due process rights are afforded to 
non-citizens has recently become more 
limited. Going forward, Congress should 
take affirmative measures to ensure that 
the current legislative framework and sys-
tem of laws with regard to asylum in the 
United States abide by its international 
treaty obligations. u
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“refugee” as “any person who is outside 
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because of persecution or a well-founded fear 
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in 2016 Yearbook of Immigration Statistics 
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Unique status  

can lead  

to safety and 

permanency. 

The United States has long been considered a safe haven for immigrant and 
refugee children seeking protection. Many children flee their home countries 
for the United States for many reasons — safety, whether escaping violence 
in their society or abuse in their homes; deprivation of basic necessities; 
family reunification; and/or better opportunities.1

T
he young people whose stories are told 
on these pages all made their way to 
Delaware. They are, or were, repre-

sented by advocates at Community Legal 
Aid Society, Inc. (CLASI). Their names 
were changed to protect their identities.

Special Immigrant Juvenile Status
Children like Luis, Nancy, Ana and 

Omar embark on dangerous journeys 
to flee abuse or neglect, death, physical 
harm or economic hardship and to seek 
protection in the United States.

Once in the United States, these youth 
must locate willing family — often dis-
tant relatives they have never met — to 
care for them; navigate the state family 
court and federal immigration systems; 
and cope with daily life as a young person 
in the United States. They are separated 
from their parents, and without immigra-

tion status, without photo identification 
and often without English language skills 
or knowledge of the United States court 
systems.

Between October 2016 and June 
2018, the Office of Refugee Resettlement 
placed 358 such unaccompanied immi-
grant children2 with willing sponsors or 
caretakers in the State of Delaware.3 

Many of these youth face hardship and 
fears of deportation that drive them into 
the shadows, where they are even more 
vulnerable to abuse and exploitation. 
Several avenues exist for undocumented 
youth to obtain lawful immigration sta-
tus in the United States to eliminate their 
fear of deportation and ensure that they 
have access to the services they need. 

In 1990, Congress created Special Im-
migrant Juvenile Status (“SIJS”), a unique 
form of immigration relief for children and 

Unaccompanied  
	   Youth Seek  Avenues to Safety
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Luis’ Story: In his home country, “Luis” was routinely physically abused by his father, a severe alcoholic. Luis’s 
mother also abused him physically as discipline, using belts, ropes and household tools, leaving marks, welts and 
bruises. From an early age, Luis was required by both of his parents to work weekends in agriculture and construc-
tion and give all earnings to his parents to help feed and clothe his younger siblings. Luis attended school until the 
sixth grade; he was then forced to leave school and focus on work to support his siblings. Because of the conditions 
in his home, Luis fled to the United States at age 14.  

youth who are victims of parental abuse, 
abandonment or neglect.4 Congress cre-
ated SIJS to address a common problem 
for immigrant youth aging out of foster 
care: a lack of long-term solutions for un-
documented children exiting foster care, 
where they received support, care and  
services deemed in their best interests, 
and entering adulthood undocumented 
and thus unable to lawfully work or pur-
sue higher education. Ultimately, they 
may face removal from the United States.

The 1990 SIJS statute incorporated 
into its eligibility requirements a provision 
for consideration of the “best interests of 
the child,” a recognized legal standard  
that prioritizes the unique needs of chil-
dren, and is based on specific findings 
from a state juvenile or family court  
to confirm the child’s eligibility for  
long-term foster care, the child’s depen-
dency status and the child’s inability to 
reunify with family, and to make a de-
termination on a placement in the child’s 
best interests.

The William Wilberforce Trafficking  
Victims Protection Reauthorization Act  
of 2008 (“TVPRA”)5 expanded the  
definition of SIJS, broadening eligibil- 
ity to children in placements outside of  
the foster care system. Specifically, the 
TVPRA broadened the kinds of settings 
— foster care, a guardianship or custody  
with the non-offending parent — in 
which SIJS findings could be made by a 
state juvenile court, and no longer linked 
SIJS eligibility to long-term foster care, 
but rather to whether the state juvenile 
court found that reunification with one 
or both parents was viable.6 

Under the TVPRA, the SIJS appli-
cant must be a “child,” federally defined 
as an unmarried person less than 21 
years of age,7 on the date the SIJS peti-
tion is properly filed with United States 

Citizenship and Immigration Services  
(“USCIS”).8 The basic requirements for 
SIJS, as amended by the TVPRA, are as 
follows:9 

1)	The child must be declared depen-
dent10 by a juvenile court11 located in the 
United States, or the court must have le-
gally committed the child to, or placed the 
child under the custody of, an agency or 
department of a state or an individual or 
entity appointed by the state or a juvenile 
court, such as a guardian or custodian;

2)	The juvenile court must find that 
reunification with one, or both, of the 
immigrant youth’s parents is not viable 
due to abuse, neglect, abandonment or a 
similar basis found under state law, as op-
posed to entering an order simply to get 
the child lawful immigration status or for 
some other reason;12 and

3)	The juvenile court or an administra-
tive authority must determine that return 
to the child’s or parent’s country of na-
tionality or country of last habitual resi-
dence is not in the child’s best interest.

These findings should be set out spe-
cifically in an order signed by the juvenile 
court judge.13 

Abuse,14 neglect,15 abandonment16 or  
other basis, such as dependency17 are de-
fined by state law, and the facts giving 
rise to these grounds do not have to have 
taken place within the United States in 
order for the child to be eligible for SIJS. 
Formal charges of abuse, neglect or aban-
donment need not be brought against the 
parents for the child to qualify for SIJS. 
For SIJS purposes, a finding that reunifi-
cation with one or both parents is not vi-
able does not require formal termination 
of parental rights, or a determination that 
reunification will never be possible.

While short separations in time or 
geography from parents likely would not 
qualify for a finding that reunification is 
not viable, the possibility need not deter 
a finding that reunification presently is 
not viable, as long as there is a significant 
separation. 

The “one or both parents” language 
also signifies that the child need not be 
separated from both parents to be eligible 
for SIJS. In other words, the broadened 
statutory language under the TVPRA 
provides SIJS eligibility on the basis of 
the non-viability of reunification with 
one parent due to abuse, neglect or aban-
donment, even while the child remains in 
the care of the other non-abusive parent, 
or even while the court is actively trying 
to reunite the child with the other parent. 

The juvenile court should include in 
its SIJS order that it is not in the child’s 
best interest to be returned to his or her 
country of nationality or last habitual 
residence.18 With a juvenile court order 
properly setting forth these factors, the 
youth can then apply for SIJS, and subse-
quently lawful permanent residency, with 
USCIS.
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Continued Barriers to Justice for 
Immigrant Youth 

Despite the availability of SIJS, many 
immigrant youths are unaware of, or 
unable to seek, relief. Children facing 
removal from the United States are not 
provided government-appointed counsel 
to represent them in immigration pro-
ceedings; nor are they afforded counsel 
to represent them when navigating the 
complicated SIJS and permanent resi-
dency application processes with USCIS. 

Similarly, many proposed guardians 
or custodians are unaware of SIJS as well 
as the meaning and implications of “le-
gal guardianship,” and further lack the 
ability to navigate a custody or guardian-
ship petition in the state juvenile court. 

Because youth and their caretakers are 
typically unable to effectively navigate 
the state juvenile court and immigration 
systems, many immigrant youths are un-
able to, or simply do not, seek immigra-
tion relief for which they are eligible to 
remain in the United States with lawful 
status.

Even when fortunate enough to be 
screened and represented by counsel, 
many immigrant youth face issues navi-
gating the state juvenile court process. 
Many youths are not screened for eligi-
bility until they are 17 years old, creating 
age-out issues requiring emergency fil-
ings, as family court jurisdiction in Dela-
ware ends on the child’s 18th birthday.

Not surprisingly, service of the 

Children facing  
removal from  

the United States 
are not provided 

government-appointed 
counsel to represent 
them in immigration 

proceedings.

Nancy’s Story: Nancy’s father abandoned her when she was very young. While living with her mother, Nancy was 
approached by a gang, and was threatened with sexual assault if she did not comply with the gang members’ de-
mands. Knowing that law enforcement would not protect Nancy from the gang, and with the knowledge that other 
young girls in the same town had recently been killed by the gang, Nancy’s mother encouraged 13-year-old Nancy 
to travel alone to the United States. During her journey, Nancy was raped by adult males and became pregnant.

Meghann O’Reilly Karasic, a supervising attorney at CLASI, speaks with her young clients.
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Ana’s Story: Ana’s father physically abused her and her mother in her home country. Ana’s father made her work 
in the fields beginning at age 12 and then stole Ana’s earnings to buy himself alcohol. Ana’s father struck her with 
his fists and belts. Ana’s mother was unable to protect herself, or Ana, from the abuse. Ana reported that she rarely 
had enough food to eat and never received medical care. At age 16, Ana fled her parents’ abuse and neglect 
and came to the United States unaccompanied. 

guardianship or custody filing upon 
the absent parent(s) in home country 
can be difficult, time consuming and 
often costly if foreign publication is re-
quired. Finally, many youths are hesi-
tant to speak with counsel, or in open 
court, about the abuse and/or neglect 
they suffered at the hands of their par-
ents; for example, it is difficult to prepare 
and encourage a 16-year-old witness to 
articulate his fears, testify about his par-
ents and provide an accurate account 
of the relevant harm, trauma and abuse 
suffered to a room of strangers speaking  
a different language in a foreign court-
room. Therefore, a child-centered ap-
proach to develop a rapport with the 
child and explain to the child the guard-

ianship or custody process, and what to 
expect at the family court hearing, is 
critical.

Even if an immigrant youth and their 
custodian or guardian are able to obtain 
an order from the state juvenile court, 
a lack of legal representation in the im-
migration proceedings has a detrimental 
impact on the child’s ability to success-
fully seek status and remain in the Unit-
ed States. A recent study by the Universi-
ty of Syracuse found that over half of the 
children appearing at removal proceed-
ings in immigration court are pro se, and 
that only 15 percent of unrepresented 
children are successful in removal pro-
ceedings in immigration court, as com-
pared to represented children, who have 

Many youths are 
hesitant to speak  
with counsel, or  
in open court,  

about the abuse and/or 
neglect they  

suffered at the hands  
of their parents.

The United States Courthouse in Philadelphia, Pennsylvania.
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a 73 percent success rate.20 Furthermore, 
the study found that the vast majority of 
children represented by lawyers appear 
for their hearings in immigration pro-
ceedings.21 In other words, represented 
children are more likely to appear, and 
are more likely to obtain lawful status 
and remain in the United States in safety. 

What Can Delaware Lawyers Do?
Unaccompanied children are living 

in Delaware. Only a handful of these 
children have counsel. CLASI repre-
sents many of these children but has in-
sufficient resources to take on all of the 
meritorious cases. The current adminis-
tration’s hardline immigration practices 
have exacerbated an already critical situ-

ation. Every attorney can help the most 
vulnerable among us — children like 
Luis, Nancy, Ana and Omar — access 
justice. We know that legal representa-
tion makes a difference in the child’s 
case, and the number of children need-
ing representation far outstrips the non-
profit resources in Delaware. Delaware 
lawyers can give of their time and their 
resources to help Delaware’s civil legal 
service providers who take on this chal-
lenging work — CLASI and Delaware 
Volunteer Legal Services — by attend-
ing an SIJS CLE seminar and accepting 
a case for representation pro bono, or by 
donating to the Combined Campaign  
for Justice at https://delawareccj.org. u

Legal representation 
makes a difference,  

and the number 
of children needing 
representation far 

outstrips the non-profit 
resources in Delaware.

Omar’s Story: Omar’s father was killed in his town by a rival family who wanted the family’s land. Omar’s mother 
later married another man, who physically abused Omar. Omar was forced to work to support himself and never 
received medical care. As a teen, Omar identified as gay; as punishment, both his mother and stepfather abused 
him physically and emotionally. Omar sought the protection of law enforcement in his home country, but they 
advised him they could not protect him from “family matters.” At age 16, Omar fled his home country alone for the 
United States.

Rio Grande Valley: U.S. Border Patrol agents take a young Salvadoran girl into custody for illegally entering the United States.
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1.	 UN High Commissioner for Refugees 
(UNHCR), Children on the Run: Unaccompa-
nied Children Leaving Central America and 
Mexico and the need for International Protec-
tion, March 13, 2014, available at: http://www.
refworld.org/docid/532180c24.html [accessed 
Aug. 19, 2018].

2.	 Unaccompanied alien children are those 
children detained by the Department of 
Homeland Security and identified as having no 
parent or legal guardian in the United States 
available to provide for their care and physical 
custody. See 6 U.S.C. § 279(g)(2).

3.	 For a listing of unaccompanied alien 
children annually placed with sponsors in 
each state, see: https://www.acf.hhs.gov/
orr/resource/unaccompanied-alien-children-
released-to-sponsors-by-state. ORR placed 
69,880 children nationwide during the same 
time period.

4.	 Immigration Act of 1990, Pub. L. No. 101-
649, § 153, 104 Stat. 4978 5005-06 (1990) 
(codified at 8 U.S.C.A. § 1101(a) (27) (J); 
Immigration and Nationality Act §§ 101(a) (27) 
(j), 203(b)(4) (hereinafter “INA”).

5.	 William Wilberforce Trafficking Victims 
Protection Reauthorization Act of 2008 (P.L. 
110-457), 122 Stat. 5044 (Dec. 23, 2008) 
(hereinafter “TVPRA”).

6.	 USCIS Memorandum, Donald Neufeld and 
Pearl Chang, “Trafficking Victims Protection 

Reauthorization Act of 2008: Special 
Immigrant Juvenile Status Provisions” HQOPS 
70, 8.5, p. 2 (March 24, 2009).

7.	 Note that while the federal law defines 
a child as a person who is unmarried and 
has not reached their 21st birthday, in most 
circumstances Delaware Family Court 
jurisdiction ends on the child’s 18th birthday.

8.	 So long as the applicant is a child at the 
time of proper filing, the applicant’s age will be 

locked in time for purposes of the SIJS petition.  
INA § 235(d)(6).

9.	 TVPRA § 235(d)(1)(A).

10.	A juvenile is “dependent” upon the state 
juvenile court if the child “[h]as been the 
subject of judicial proceedings or administrative 
proceedings authorized or recognized by the 
juvenile court.” 8 CFR § 204.11(C)(6).

11.	The term “juvenile court” means a court 
located in the United States having jurisdiction 
under state law to make judicial determinations 
about the custody and care of juveniles. 8 CFR 
§ 204.11(a). In many states, such as Delaware, 
the Family Court has jurisdiction over matters 
involving juveniles. 

12.	INA § 101(a)(27)(J)(i).

13.	8 CFR § 204.11(d)(2).

14.	10 Del. C. §§ 901(1), (10), (21).

15.	10 Del. C. § 901(8).

16.	13 Del. C. §§ 1101, 1902.

17.	10 Del. C. § 901(8).

18.	13 Del. C. § 722.

19.	See CJLG v. Sessions, 880 F. 3d 1122 (9th 
Cir., Jan. 29. 2018)(finding no due process 
violation, or statutory right to a government 
funded attorney, for a 13-year-old seeking 
asylum in removal proceedings). 

20.	University of Syracuse, TRAC Immigration 
Data, at http://trac.syr.edu/immigration/
reports/359/include/about_data.html.

21.	Id.

La Grulla, Texas: U.S. Border Patrol agent searches a 14-year-old Honduran boy attempting to enter the United States illegally.
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How  

civil protection  

orders affect 

immigrants.

Increases in immigration enforcement and changes in enforcement priorities1 
cause fear in immigrant communities that negatively impacts the willingness 
of immigrant victims of domestic violence, child abuse, sexual assault and 
human trafficking to seek help from the civil and criminal justice systems.2 
“Commonly, the worldview and understanding of the legal system for 
an immigrant spouse are shaped by the person with status who has more 
familiarity with the United States.”3 In this way, abusers are able to more 
effectively use threats of deportation to silence victims, lock them in abusive 
relationships and prevent them from seeking help from police and the court 
system.4 

Unintended  Consequences

I
n a growing number of cases across the 
country, judges reported that the im-
migration status of a victim or a party 

is being raised by the opposing party 
in 32 percent of civil protection orders, 
31 percent of custody and 23 percent of 
divorce proceedings.5 Victim advocates 
and attorneys saw significant declines 
in the numbers of immigrant victims of 
domestic violence and child abuse will-
ing to seek immigration protections af-
forded victims under U.S. immigration 
laws. They reported a 391 percent drop in 
filings of VAWA self-petitions by abused 
spouses and children of U.S. citizens and 

a 31 percent drop in filings of U visa cases 
by immigrant victims of domestic and 
sexual violence.6 

Comparing 2014 with 2017, law en-
forcement reported a 22 percent decline 
in immigrant victims’ willingness to 
make police reports.7 Prosecutors report-
ed substantial reductions in prosecution 
of certain categories of immigrant victim 
cases: 82 percent domestic violence, 48 
percent child abuse, 55 percent human 
trafficking and 70 percent sexual assault 
cases.8 Judges reported that 54 percent of 
court cases were being interrupted due to 
immigrant victims’ fears of deportation.9 
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Having an order of 
protection issued 

against a non-citizen 
could prevent that 

person from establishing 
the requisite good  
moral character  

for obtaining certain 
immigration benefits. 

Changes in immigration enforcement 
priorities implemented in 2017 have im-
pacted both immigrant victims and per-
petrators of domestic violence. In 2017, 
Executive Order, Enhancing Public Safe-
ty in the Interior of the United States10 

was issued and followed on February 20, 
2017 by an implementing memorandum 
from the Department of Homeland Se-
curity (DHS) entitled Enforcement of the 
Immigration Laws to Serve the National 
Interest.11 These set out DHS categories 
of people who are priorities for removal. 
This list includes immigrants who:

•	have been convicted of any criminal 
	 offense;
•	have been charged with any criminal  
	 offense that has not been resolved;
•	have committed acts that constitute 
	 a chargeable criminal offense;
•	have engaged in fraud or willful mis- 
	 representation in connection with  
	 any official matter before a govern- 
	 ment agency;
•	have abused any program related to  
	 receipt of public benefits;
•	are subject to a final order of remov- 
	 al, but have not departed; or
•	otherwise pose a risk to public safety 
	 or national security. 

As former Immigration and Customs 
Enforcement Acting Director Thomas 
Homan stated “[u]nder these new direc-
tives, ICE will no longer exempt entire 
classes or categories of removable aliens 
from potential enforcement. Those in vio- 
lation of immigration law are subject to 
arrest, detention, and, if issued a final 
order by an immigration judge, removal 
from the United States.”12 Unfortunately, 
“[w]hen everyone is a potential priority, 
there effectively are no priorities.”13 

These policies have a particularly 
harmful effect on immigrant and lim-
ited English proficient (LEP) victims of 
domestic violence. When immigrant and 
LEP domestic violence victims call po-
lice for help, police responding to crime 
scenes fail to use qualified interpreters14 

needed to make predominant perpetra-
tor determinations, thus increasing the 
likelihood that the victim will be arrested 
either with or instead of the perpetrator.15 

DHS’s increased presence in court-
houses has caused grave concern among 

immigrant communities.16 In an older 
articulation of its enforcement priorities, 
DHS issued a memorandum on October 
24, 2011, outlining particular places or 
“sensitive locations” such as schools and 
churches where immigration enforcement 
would not regularly occur.17 Courthous-
es, significantly, are not classified as “sen-
sitive locations.”18 A January 2018 ICE 
directive addressing the circumstances 
under which they would conduct immi-
gration enforcement at federal, state or 
local courthouses19 purports to target in-
dividuals with criminal convictions, gang 
members and people with prior orders of 
deportation, among others.20 These poli-
cies affect both victims and perpetrators.

Protection Order Benefits
All 50 states, D.C. and Puerto Rico 

have domestic violence protection or-
der statutes that grant civil protection 
orders,21 personal protection orders22 or 
protection from abuse orders (PFA)23 to 
victims of domestic violence and child 
abuse. The duration of the order varies by 
jurisdiction and ranges from months, to a 
year, to indefinitely.24 For immigrant vic-
tims of abuse, protection orders are help-
ful and effective tools that limit that abus-
er’s ability to leverage their knowledge of 
the United States and, often, more secure 
immigration status to exert coercive con-
trol over their immigrant victims.25 

In addition to granting a victim use 
of the family home, custody of children, 
child and/or spousal support and keeping 
the abuser away, a protection order can 
help an immigrant victim with an order 
that the abuser not contact DHS and or-
der the return of the victim’s and the chil-
dren’s passports and other important im-
migration documents.26 Protection orders 
can also provide victims critical evidence 
of abuse to support the victim’s VAWA 
self-petition or U visa case27 and can in-
clude orders that protect against interna-
tional child kidnapping.28 For immigrant 
victims of abuse, applying for an order of 
protection may be their first interaction 
with the legal system in the United States. 

Effects on Immigration Status
Applying for an order of protection 

will have no impact on the immigrant 
victim’s immigration status. Having an 
order of protection entered against some-
one who is not a U.S. citizen, however, 
may have immigration consequences. For 
example, obtaining certain immigration 
benefits requires applicants to prove that 
they are of good moral character. Such 
proof is required for immigrants seeking 
naturalization, cancellation of removal, 
voluntary departure or lawful permanent 
residence as a VAWA self-petitioner.29 
Having an order of protection issued 
against a non-citizen could prevent that 
person from establishing the requisite 
good moral character. This is one key 
reason why it is important to contest the 
issuance of an order of protection against 
an immigrant victim and oppose the is-
suance of mutual order of protections.30 

Violating Protection Orders 
Violation of a protection order is a de-

portable offense that can lead to a non-
citizen’s removal from the U.S., includ-
ing for long-term lawful permanent resi-
dents.31 Immigration law provides for the 
removal of any non-citizen:

who at any time after admission is 
enjoined under a protection order is-
sued by a court and whom the court 
determines has engaged in conduct that 
violates the portion of a protection order 
that involves protection against cred-
ible threats of violence, repeated harass-
ment, or bodily injury to the person or 
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persons for whom the protection order 
was issued is deportable. For purposes 
of this clause, the term “protection 
order” means any injunction issued for 
the purpose of preventing violent or 
threatening acts of domestic violence, 
including temporary or final orders is-
sued by civil or criminal courts (other 
than support or child custody orders 
or provisions) . . ..32

Note that the statute only requires 
that a court “determines” 33 that the im-
migrant has engaged in conduct violating 
the protection order; a finding is suffi-
cient and conviction is not required.34 To 
be a deportable offense a court must find 
that the immigrant violated “the portion 
of a protection order that involves protec-
tion against credible threats of violence, 
repeated harassment, or bodily injury 
to the person or persons for whom the 
protection order was issued.” 35 So for ex-
ample, if a judge holds an individual in 
contempt of court for failure to pay child 
support or repeatedly returning children 
late from visitation, these contempt find-
ings would not trigger removal.36 

The immigration consequences of 
violating an order of protection affect 
both undocumented immigrants and im-
migrants who are lawful permanent resi-
dents. In Matter of Obshatko, the Board 
of Immigration Appeals held that a lawful 
permanent resident was removable with-
out requiring a conviction, stating that 
“the plain language of section 237(a)(2)
(E)(ii) makes clear that a ‘conviction’ is 
not required to establish an alien’s remov-
ability,” 37 and “unlike other provisions of 
the Act, the text of [that section] does not 
depend on a criminal conviction but on 
what a court determines.” 38 

Despite the potential severe conse-
quences for violation of an order of pro-
tections, existing case law has not yet rec-
ognized a duty of attorneys to provide the 
parties with warnings regarding the im-
pact that family court findings regarding 
protection order violations could have on 
the perpetrator’s immigration status. In 
Padilla v. Kentucky, the Supreme Court 
held that criminal defense attorneys are 
required under the Sixth and Fourteenth 
Amendments to advise non-U.S. citizen 

defendants of the immigration conse-
quences of a plea deal.39 

Further, the Supreme Court held that 
“[a]lthough removal proceedings are civ-
il, deportation is intimately related to the 
criminal process, which makes it uniquely 
difficult to classify as either a direct or a 
collateral consequence. Because that dis-
tinction is thus ill-suited to evaluating a 
Strickland claim concerning the specific 
risk of deportation, advice regarding de-
portation is not categorically removed 
from the ambit of the Sixth Amendment 
right to counsel.” 40

In light of this decision, several states 
have enacted statutes requiring that 
courts issue advisals to defendants prior 
to accepting pleas of guilty or nolo conten-
dere.41 While Padilla advisals are becom-
ing standard practice in criminal court, 
family courts issuing protection orders 
and hearing cases involving protection or-
der violations should issue advisals similar 
to those required by Padilla, particularly 
because many parties in protection order 
cases appear without an attorney. Provid-
ing warnings that violations of protection 
orders can lead to offenders’ deportation 
can be beneficial for the parties, as it may 
help prevent violations if the respondent 
is aware of the immigration consequences 
for violating the order. 

The immigration consequences are 
not always immediately apparent and can 

impact immigrants years after the case is 
concluded. It is crucial for victim safety 
that courts and attorneys representing im-
migrants avoid issuance of protection or-
ders against immigrant victims and ensure 
that perpetrators are made fully aware of 
the potentially devastating consequences 
of violating an order of protection. u
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VAWA offers 

immigration protections 

for sexual assault 

victims.

In 1994, Congress enacted the Violence Against Women Act1 (VAWA), a 
far-reaching legislative effort to “deter and punish violent crimes against 
women.”2 From the outset, and in subsequent broadening of VAWA 
protections since,3 the act has included sweeping provisions designed to 
protect immigrant victims and to remove critical barriers that may otherwise 
prevent them from seeking legal and social service protections.

Protecting Immigrant Victims

T
he VAWA and the Trafficking Vic-
tims Protection Act (TVPA)4 created 
several forms of immigration relief 

designed to offer protection to immi-
grant victims of domestic violence, sex-
ual assault, human trafficking and other 
crimes. VAWA self-petitions,5 VAWA 
cancellation of removal,6 battered spouse 
waivers,7 U visas8 and T visas9 offer im-
migrant victims access to lawful immi-
gration status with a potential path to 
lawful permanent residence and eventu-
ally U.S. citizenship.

Each of these forms of immigration 
relief results in encouraging immigrant 
crime victims to come forward and avail 
themselves of protections in civil and 
criminal courts. Despite current misin-
formation in immigrant communities 

Veronica T. Thronson &  
Leslye E. Orloff

and increased immigration enforce-
ment,10 VAWA’s protections for immi-
grant victims remain intact and available 
for immigrant victims. 

Importance of Confidentiality 
Protections 

It is important for advocates, attorneys 
and victims of crime to be aware that there 
are critical confidentiality provisions for 
victims seeking immigration relief under 
VAWA and the TVPA. VAWA’s confiden-
tiality provisions prohibit the Depart-
ment of Homeland Security (DHS) from 
using information solely from an abusive 
spouse or parent, a trafficker, sexual as-
sault or other crime perpetrator, as the 
basis for arresting or charging the victim 
with removal.11 Further, in no case may 
any official or employee of the Depart-
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Individuals must be 
able to report crimes 

and seek help from the 
courts without fear that 
their reporting will give 
their abusers access 
to information in their 

immigration files.

ment of Justice (DOJ), the DHS or the 
Department of State (DOS) “permit use 
by or disclosure to anyone … of any in-
formation which relates to an alien who 
is the beneficiary of an application for re-
lief” under the VAWA provisions.12 The 
distinctions between these two protec-
tions are important: 

Unlike the confidentiality provisions 
of 8 U.S.C. § 1367(a)(2), which expire 
once the benefit request has been denied 
and all opportunities for appeal have 
been exhausted, this [8 U.S.C. § 1367(a)
(1)] prohibition on adverse determina-
tions of admissibility or deportability 
using information furnished solely by 
prohibited sources does not expire upon 
denial of the benefit petition and ap-
plies regardless of whether any applica-
tion or petition has been filed.13

A policy issued by USCIS on June 28, 
2018, significantly expands the potential 
for DHS to initiate removal proceedings 
against immigrants whose petitions and 
applications for immigration benefits are 
denied.14 For immigrant victims of crime 
applying for protection from abuse, this 
new policy means that if USCIS denies 
the request for humanitarian relief on the 
merits, USCIS will, with limited excep-
tions, issue a Notice to Appear (NTA), 
which is the charging document DHS 
serves to initiate removal proceedings.15 

In light of this policy, practitioners rep-
resenting immigrant victims should 
take care to file well documented cases 
and discuss with clients the risks and 
ramifications of the application and the 
strength of the defenses the client may 
have should the client be placed in re-
moval proceedings (e.g. VAWA cancella-
tion and 10-year cancellation of remov-
al).16 VAWA confidentiality protections 
continue in full effect furthering VAWA’s 
victim protection, law enforcement and 
community safety goals. 

Protection of Victims 
VAWA was created specifically for 

the protection of victims. The majority 
of VAWA confidentiality-protected cases 
involve abusers who have intimate, close 
and/or ongoing access to the victim as 
a family member, employer or human 
trafficker. Many of the crimes covered 

by U visa protections17 involve recidivist 
criminal activity that affects public safe-
ty. Crime victims who file police reports, 
obtain protection orders, cooperate in in-
vestigations and testify in criminal, civil 
and family court proceedings do so at in-
creased risk to themselves, their children 
and their family members. Involvement 
in court actions increases danger to vic-
tims — both those who continue living 
or working in locations where the abuse 
occurred and those who have fled.18

In sexual assault cases, ensuring the 
confidentiality of the victim’s extremely 
sensitive and personal information in the 
immigration case is crucial due to the 
privacy concerns related to the intimate 
nature of the harm suffered.19 Disclosure 
can have consequences for the victim’s 
self-esteem, reputation and safety and 
could incite more violence, blackmail, in-
timidation or harassment by the abuser.20 
Courts often give great weight to the 
consequences of revealing highly person-
al and private information in the course 
of judicial proceedings.21

It is for this reason that VAWA con-
fidentiality protections were designed to 
continue indefinitely and to help prevent 
the removal of victims — a goal also fur-
thered by DHS exercising prosecutorial 
discretion22 to not initiate enforcement 
actions against victims of sexual assault, 
domestic violence, trafficking and other 
crimes.23

Impact on Law Enforcement and 
the Justice System

Individuals must be able to report 
crimes and seek help from civil and crimi-
nal courts without fear that their report-
ing will give their abusers access to the 
sensitive information contained in their 
federal immigration files. Protecting the 
confidentiality of victims encourages their 
full participation in the detection, in-
vestigation, prosecution, conviction and 
sentencing of those crimes and increases 
victims’ access to justice. This was the 
congressional intent in creating VAWA 
confidentiality. Ensuring that victims can 
confidentially file for, and receive, immi-
gration protection removes the threat of 
deportation as a tool of coercion, frees 
victims to come forward and helps law 
enforcement and courts to better serve 
immigrant communities. 

VAWA Confidentiality in Practice
The confidentiality provisions do not 

permit an adverse party to have access 
to the victim’s immigration file through 
discovery or through a victim’s testimony 
in both civil and criminal cases involving 
the victim and the abuser.24 Accordingly, 
attorneys representing immigrant vic-
tims who have filed for immigration relief 
must be ready to challenge an abuser’s re-
quest for information through discovery. 
The language in the statute and case law 
prohibits such disclosure by the govern-
ment, including disclosure of the exis-
tence of an immigration petition.25 Using 
these provisions, an attorney should be 
prepared to object and brief confidential-
ity issues to prevent the use of state court 
discovery to obtain such sensitive infor-
mation of the victim’s protected federal 
immigration file. The objections could 
be based on relevance in a family-related 
proceeding and the discovery attempt 
itself provides evidence of a pattern of 
control and abuse of the victim by the 
abuser.26

Access to specialized training and ma-
terials containing legally correct informa-
tion on immigration law will help state 
court judges in family, civil and criminal 
court proceedings understand how dis-
covery of VAWA confidentiality-protect-
ed information is part of the power and 



24 DELAWARE LAWYER FALL 2018

FEATURE

control dynamics at play in domestic vio-
lence, child abuse and workplace sexual 
assault cases involving immigrant victims 
and their children. If courts allow abus-
ers access to a victim’s immigration file, 
the harm and negative implications that 
would follow would impact not only the 
particular case but all immigrant victims 
of domestic violence and other crimes in 
all VAWA confidentiality-protected cases, 
and in all kinds of contexts where abusers 
target vulnerable immigrant women and 
children as victims.

To fully take advantage of the confi-
dentiality protections discussed above, 
advocates and attorneys must do a thor-
ough intake when representing clients 
who are not U.S. citizens to screen for 
possible immigration relief if they are in 
the United States without lawful immi-
gration status and any criminal record 
to minimize any risk of detention and  
removal. The screening should address 
domestic violence, sexual assault and 

trafficking in order to properly advise cli-
ents about potential immigration relief. 
If the attorney determines that a client 

qualifies for immigration relief, the at-
torney should file the application as soon 
as possible. Early filing ensures that the 
client will receive VAWA confidentiality 
protection including some statutory pro-
tection against deportation27 and discov-
ery of the case will be restricted. In addi-
tion, the victim may be able to qualify to 
apply for employment authorization that 
will help the victim be self-supporting 
and less dependent on the abuser. 

Conclusion 
Congress enacted VAWA and the 

TVPA with the objective of eliminating 
obstacles for victims of domestic violence, 
sexual assault, human trafficking and 
other crimes. Knowledge about crime 
victim related immigration options for 
victims and understanding of the VAWA 
confidentiality provisions helps attorneys 
provide competent legal services while 
preventing disclosure of sensitive infor-
mation related to the client’s immigra-
tion file. Family law practitioners and  

Congress enacted  
VAWA and the TVPA  
with the objective of 
eliminating obstacles  

for victims of  
domestic violence, 

sexual assault,  
human trafficking  
and other crimes.
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the judiciary should be skeptical of abus-
ers’ attempts to seek copies of immigra-
tion petitions through discovery, which 
seek to accomplish little more than in-
timidation.28 u
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24.	See Demaj v. Sakaj, No. 3:09 CV 255 JGM, 
2012 WL 476168, at *5 (D.Conn. Feb. 14, 
2012); State v. Marroquin-Aldana, 2014 ME 
47, 39, 89 A.3d 519, 531 (Me. 2014); People 
v. AlvarezAlvarez, No. G047701, 2014 WL 
1813302, at *5 (Cal. Ct. App. May 7, 2014), 
Cazorla v. Koch Foods of Mississippi, 838 F.3d 
540 (5th Cir. 2016). The statute lists limited 
exceptions (e.g. national security, statistical data 
collection and Congressional oversight). See 8 
U.S.C. § 1367(b)).

25.	All DHS Directives on Implementation of 
Section 1367 Information Provisions can be 
found at http://niwaplibrary.wcl.american.edu/
pubs/implementation-section-1367.

26.	For detailed strategies on utilizing the 
VAWA confidentiality provisions see Veronica 
Thronson, et al., Winning Custody Cases for 
Immigrant Survivors: The Clash of Laws, 
Cultures, Custody and Parental Rights, Fam. & 
Intimate Partner Violence Q., Fall 2016 & 
Winter 2017, at 85.

27.	See Alina Husain, et. al., VAWA 
Confidentiality Statutes, Legislative History 
and Implementing Policy (4.4.18) http://
niwaplibrary.wcl.american.edu/pubs/vawa-
confidentiality-statutes-leg-history/.

28.	See Guillermo M. Hernandez, Closing 
the Courthouse Doors: The Implications of 
the Discovery of Immigration Related Facts 
and the Effects of § 30.014 of the Texas Civil 
Practice & Remedies Code, 13 Scholer 673, 
701-704 (2011).FOR LEASE   239.597.3288
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has been the consummate champion on behalf of his 
clients, as reflected most recently in Sherman, et al. v. 
State of Delaware Department of Public Safety, 2018 
WL 3118856, Del. Supr., Strine, C.J., June 26, 2018. 

Dan’s fortitude and perseverance over several years 
of litigation and appeals, finally brought triumph for 
his deceased female client, who following an arrest in 
2009, was coerced into having sexual relations with 
the state trooper who arrested her. Reversing itself, the 
Supreme Court ruled that the jury should never have 
been asked to decide whether the sexual encounter was 
consensual as a matter of law, “because she is prohib-
ited from seeking to escape her arresting officer, even 
by peaceable means, at risk of criminal penalty.”

Recognized for years as one of Delaware’s top law-
yers, Dan’s opinion was often solicited by The News 
Journal. In 2002, Dan was asked for comment as the 
New Castle County Courthouse moved from Rodney 
Square to its current location. In reflecting upon the 
former courthouse, Dan remarked, “A lot of drama 
played out here, far better than what is on TV. There 
is a lot of soul in this building because of that. I like 
things with soul and this building has soul.”

As do you, Dan. u

Unintended Consequences continued from page 21
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31.	A lawful permanent resident (LPR) is someone who has been given 
authorization to live and work in the U.S. permanently. As proof of LPR status, a 
person receives a “green card.” LPRs can still be subject to removal from the U.S. 
for certain types of criminal-related grounds.

32.	See 8 U.S.C. § 1227(a)(2), INA § 237(a)(2)(E)(ii) (emphasis added).

33.	See Garcia-Hernandez v. Boente, 847 F. 3d at 872 (2017) (“The key language, 
‘the court determines,’ does not require a conviction of a particular kind.”)

34.	For immigration purposes, a conviction includes (1) a formal judgment of 
guilt entered by a court; and (2) in a case where an adjudication of guilty has 
been withheld (e.g., in a “diversion” court), a conviction exists when (a) a judge 
or jury has found the immigrant guilty or he has entered a plea of guilty or nolo 
contendere or has admitted sufficient facts to warrant a finding of guilt; and (b) 
the judge has ordered some form of punishment, penalty, or restraint on his 
liberty to be imposed (e.g., a mandatory treatment program). 8 U.S.C § 1101(a)
(48)(A); INA § 101(a)(48)(A).

35.	8 U.S.C. § 1227(a)(2). See also Matter of Medina-Jimenez, 27 I&N Dec. 399, 
402 (BIA 2018).

36.	However, failure to pay child support could impact the person’s immigration 
application based on lack of good moral character.

37.	Matter of Obshatko, 27 I&N Dec. 173, 175 (BIA 2017).

38.	Id. (quoting Garcia-Hernandez v. Boente, 847 F.3d 869, 872 (7th Cir. 2017)) 
(internal quotation marks omitted).

39.	See Padilla v. Kentucky, 559 U.S. 356 (2010). 

40.	Id. at 357.

41.	More than one half of the states and the District of Columbia have statutes 
requiring advisals, i.e., Alaska R. Crim. Proc. 11(c)(3)(C), Ariz. R. Crim. P. 
17.2(f), Cal Pen Code § 1016.5, Fla. R. Crim. P. 3.172(c)(8). Delaware has not 
enacted a similar statute.
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R
ecognized for his thorough 
preparation, fearlessness and 
zeal, Dan inspired us all to be 

better lawyers. Dan’s uncompro-
mising integrity and acute ability 
to formulate novel issues — and de-
liver them with precision — earned 
him tremendous respect among his 
peers and the judiciary.

Dan’s tenacity was perfectly 
balanced with his wit, civility and 
grace. He never hid his bad cards. 
Rather, he displayed them face 
up, robbing his opponent of the 
opportunity to make hay of those 
weaknesses.

Generous with his time and 
insights, Dan was always a great 
resource, eager to field ques-
tions of law or litigation strat-
egy. Federal and state prosecu-
tors appreciated Dan’s straight-
forward nature, his ability to cut to the chase and his will-
ingness to highlight issues at the first instance, always  
providing opposing counsel with the opportunity to evaluate 
and respond. Often, the prosecution would concede the point. 
But even when reasonable minds disagreed, Dan welcomed his 
adversary’s best punch. 

Born and raised in Delaware, Dan is a graduate of Brandy-
wine High School and Amherst College, where he played foot-
ball. Dan loves sports and enjoys cycling, fishing and swim-
ming — he actually swam across the Delaware River!

Dan was honorably discharged from the United States 
Army. He then graduated from Georgetown Univer-
sity Law School in 1974 and was admitted to the Delaware 
Bar that same year. Dan began his legal career as a federal  
prosecutor in Washington, DC, but volunteered to serve  
in the US Attorney’s Office in San Francisco, where he spent  
five years working alongside then Assistant US Attorney  
Robert Mueller. 

In his early thirties, Dan prose-
cuted 18 members of the Hells An-
gels. Upon returning to Delaware, 
he served as an Assistant US Attor-
ney before entering private prac-
tice. Interestingly, Dan would later 
defend a white-collar defendant in 
a federal trial in Massachusetts, go-
ing head-to-head against Robert 
Mueller, who had moved to the US 
Attorney’s Office in Boston. 

Early in Dan’s private practice, 
in 1983, Lou Ferrara recalls Dan 
reaching out to inquire if Lou 
could help teach Dan the intrica-
cies of effectively defending a DUI 
case. Although Lou had not met 
Dan before, he invited Dan to join 
him that day at the courthouse, 
as Lou had a DUI trial. The two 
quickly became great friends and 
were law partners for approximately 

13 years. Dan spent more than 20 years practicing at his be-
loved office on Gilpin Avenue, in partnership with his younger 
brother, David. 

Dan handled scores of big cases over his career in both state 
and federal courts, including Billy Bailey (executed by hanging 
in 1996). His willingness to defend high-profile cases was not 
driven by ego, but because Dan fiercely believed in his client’s 
right to be treated fairly and with dignity, regardless of the 
nature of the accusations.

Dan’s legacy is best defined by his strong commitment to 
fight for justice on behalf of both his clients and the public at 
large, willing to speak out about injustice in any form, whether 
it be the death penalty or minimum mandatory sentences.

A longtime member of DTLA, Dan fought against tort 
reform legislation to protect a plaintiff’s opportunity to have 
their case heard before a jury. For the past four decades, Dan 

OF COUNSEL:  
Edmund D. (Daniel) Lyons, Jr.

See Of Counsel continued on page 27

Thomas A. Foley

Dan Lyons exemplifies why Delaware is indeed the finest place to practice law.  
We will miss Dan as he embarks upon his well-deserved retirement. 
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